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Order-In-Original No: AHM-CUSTM-000-PR.COM-66-24-25 Dated 25.02.2025 in
the case of M/s.Diwa Environment Project Pvt. Ltd.
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1. This copy is granted free of charge for private use of the person(s) to whom it is
sent.
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2. Any person deeming himself aggrieved by this Order may appeal against this
Order to the Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad
Bench within three months from the date of its communication. The appeal
must be addressed to the Assistant Registrar, Customs, Excise and Service Tax
Appellate Tribunal, 2nd Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge,
Girdhar Nagar, Asarwa, Ahmedabad — 380004.
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3. The Appeal should be filed in Form No. C.A.3. It shall be signed by the persons
specified in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules, 1982. It shall
be filed in quadruplicate and shall be accompanied by an equal number of



copies of the order appealed against (one of which at least shall be certified
copy). All supporting documents of the appeal should be forwarded in
quadruplicate.
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4. The Appeal including the statement of facts and the grounds of appeal shall be
filed in quadruplicate and shall be accompanied by an equal number of copies
of the order appealed against (one of which at least shall be a certified copy.)
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5. The form of appeal shall be in English or Hindi and should be set forth
concisely and under distinct heads of the grounds of appeals without any
argument or narrative and such grounds should be numbered consecutively.
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6. The prescribed fee under the provisions of Section 129A of the Customs
Act, 1962 shall be paid through a crossed demand draft, in favour of the
Assistant Registrar of the Bench of the Tribunal, of a branch of any
Nationalized Bank located at the place where the Bench is situated and the
demand draft shall be attached to the form of appeal.
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7. An appeal against this order shall lie before the Tribunal on payment of 7.5% of
the duty demanded where duty or duty and penalty are in dispute, or penalty,
where penalty alone is in dispute”.

8. =TTH ¢ wfafazw, 1870 ¥ saita Muife fru sgam dow fru o sea it wfd
ITE FATATY [ e 0T AT AR

8. The copy of this order attached therein should bear an appropriate court fee
stamp as prescribed under the Court Fees Act, 1870.

Subject: Show Cause Notice No.VIII/10-39/Pr.Commr./O8&A/2023-24 dated
08.03.2024 issued by Principal Commissioner, Customs, Ahmedabad in case of
M/s Diwa Enviroment Project Pvt. Ltd., Plot No.16-120, Mahalaxmi Industrial
Estate, Near Virat Alloys, Kadi Road, at Dhanot, Kalol, Gandhinagar.
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BRIEF FACTS OF THE CASE

Based on the information received that M/s. Diwa Enviroment Project
Private Limited, Plot No. 16, 17, 18 19 & 20, Mahalaxmi Industrial Estate, Near
Virat Alloys, Kadi Road, at Dhanot, Ta. Kalol, Gandhinagar- 382729(IEC-
AAGCD6586M) (hereinafter referred to as M/s. Diwa or Importer for the sake of
brevity), are engaged in import of e-scooters /e-bikes in CKD condition by
declaring the imported goods as parts /spare parts and components of e-
scooters/e-bikes and classifying the same under Chapter Tariff Heading (CTH)
8714 and other headings of Custom Tariff Act, 1975. The said goods appear to
be classified under CTH 8711 attracting duty @50% ad-valorem, as per Rule
2(a) of General Rules of interpretation for Import Tariff,

Lo Rule 2(a) of General Rules of Interpretation for Import Tariff of the
First Schedule to the Customs Tariff Act, 1975 reads as under:

In terms of Rule 2(a) of General Rules of Interpretation for Import Tariff which reads
as, "Any reference in a heading to an article shall be taken to include a reference to
that article incomplete or unfinished, provided that, as presented, the incomplete or
unfinished articles has the essential character of the complete or finished article. It
shall also be taken to include a reference to that article complete or /finished (or
falling to be classified as complete or finished by virtue of this rule), presented
unassembled or disassembled.”

2. Accordingly, search was conducted at the factory premises of M/s.
Diwa Enviroment Project Private Limited at Plot No. 16, 17; 18 19 & 20
Mahalaxmi Industrial Estate, Near Virat Alloys, Kadi Road, at Dhanot, Ta. Kalol,
Gandhinagar- 382729 under Panchnama dated 25.03.2022 and relevant
documents were withdrawn under the said Panchnama dated 29.0312022:

2l During the Panchnama proceedings, Shri Hardik Panchal, Production
Manager of M/s. Diwa Enviroment Project Private Limited narrated the
assembling process of e-scooter/e-bikes in their plant in presence of Shri Anil
Patel, Director of M/s Diwa Enviroment Projects Pvt Ltd. Shri Hardik Panchal,
Production Manager informed that first of all, chassis is fitted with corn set,
swing arm, main stand, motor, controller, harness, main lock and convertor,
after fitting these items to chassis, it becomes ready to take up on assembly line
for further assembly. Thereafter, as a Stage -1 of the assembly of e-scooter,
steering, meter, side stand, brake-wire, front wheel, inner cover, foot-mat are
fitted in the same sequence. Then, as a Stage-2 of the assembly of e-scooter,
front cover, back body cover and back carrier is fitted. Then as a Stage-3 of the
assembly of e-scooter, side light cover is fitted, then battery is fitted and e-
scooter is ready. Then quality/inspection check is conducted of this ready e-
scooter and if any fault is found, servicing is done and then e-scooter is ready to
dispatch. Shri Hardik Panchal explains flow chart of assembling process of e-
scooter which was as under:

| (Stage-1 |
. _| assembly) |
corn set, I steering,
| swing arm, - mt_ater, ,
main Read side '
stand S stand,
e - 2 Chassis to e
r
ChaSSiS Coigsuér take up on | wirE,
harness : > asslfrn‘ébly - front
; in
main lock _ Wheel, |
and | inner
convertor Cover,
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footmat

B | (Stage-2 (Stage-3 (Stage-4
assembly) assembly) assembly})
) front
___> __% COVCT, ~
front cover, back body Bate >
back body cover and
cover and bac]f.{
back carrier | | carrier
(Stage-5 ]
assembly) | i “
Servicin
Quality/In if any g _E-scooter
spection =5 oS E 18 'ready to
check thiets dispatch
2.3 Shri Hardik Panchal informed that all the parts of e-scooter were

imported except Tyre, battery and battery charger.

S Statement of Shri Patel Jagdishbhai Mulchandbhai, Director of M/s.
Diwa Enviroment Project Private Limited was recorded under Section 108 of
Customs Act, 1962 on 25.03.2022, wherein he, inter-alia, stated that :

» He had joined the company on 04.02.2020 as Director and the
production started in the company in September 2020. He looks after
all technical R&D and purchase in the company;

> Apart from him there are three more directors in the company i.e.
Jignesh Joshi who looks after Finance, Shri Haresh Thakkar and Anil
Patel both of whom look after Sales & Production;

» M/s. Diwa Enviroment Project Pvt. Ltd. is engaged in production of e-

Scooters under the Brand Name ‘Diwa’ and has three models viz.

‘Vgore’, ‘Rapido’ and ‘Mini Vigore’,

They have appointed dealers at Taluka level in Gujarat for sales of

their e-Scooters, who further sell the same to retail customers after

adding their dealer’s margin;

> Major parts of their e-scooters are Motor, Battery, Charger, Controller
and Chassis;
> He submitted a comprehensive list of all the parts of our ‘Rapido’ and

Vgore’ models which was duly signed by him (RUD- 03). He further
stated that almost the same parts that of these two models are used in
their third model ‘Mini Vgore’ also;

- With regard to procurement of these parts, Patel Jagdishbhai
Mulchandbhai stated that they import some parts from China, and
some parts viz. Battery (both Lithium-lon & Lead Acid), Charger,
Tyres, Hardware (Nut/Bolts) are procured from the domestic market.
Patel Jagdishbhai Mulchandbhai further clarified that they had
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imported Lead Acid Battery also from China, and later they started
procuring the same from domestic market;

The main supplier in China in respect of parts of ‘Rapido’ and ‘Vgore’
models is M/s. Zhejiang Taizhou Jiefeng Import Export Co Ltd. The
supplier for ‘Mini Vgore’ is M/s. Peerless Automotive Co Ltd;

The supplier for Lead Acid Battery is M/s. Changxing Tianying Import
and Export Co Ltd;

The main supplier for Lithium-Ion Battery/Chargers is M/s. Trontek
Electronics Pvt. Ltd. and M/s. SYS Net Technologies, for Lead Acid
Battery is M/s. Akash Indchi Import & Export Co;

The main supplier for Tyres are M/s. Ceat Ltd, M/s. TVS Srichakra
Limited and M/s. DK Enterprises;

Shri Patel Jagdishbhai Mulchandbhai further stated that he had
previous knowledge that M/s. Zhejiang Taizhou Jiefeng Import Export
Co Ltd is in the business of manufacturing of e-Scooters, and they
decided to import parts of two models of their e-Scooters, assemble
these parts in their factory and sell it under our Brand Name Diwa’
under models ‘Rapido’ and ‘Vgore’. Similarly, they decided to import
parts of one model of e-scooter of M/s. Peerless Automotive Co. Ltd.,
China, assemble the same in their factory, and sell it under another
model namely ‘Mini-Vgore’. Their brand names are printed on parts of
the e-scooters imported by suppliers themselves;

They place orders for parts of e-Scooters in respect of each of their
models as per their market demand;

All the orders to their Chinese suppliers were normally made by him
through WeChat app. On being asked to show WeChat messages sent
to their suppliers, he stated that earlier he was using One Plus 6T
phone which got damaged around two months back and he bought a
new mobile; and when he tried to install WeChat app on his new
mobile, the same could not be installed may be due to banning of
WeChat, a Chinese app by the Government;

On being asked about how they place orders to Chinese Suppliers
now, he stated that they had placed last order for import in November,
2021 and after that they had not placed any order for import as they
do not have enough orders in pipeline. Further, on being asked he
stated that only a few correspondence with foreign suppliers was done
by him through his Gmail account janakpatelSl@gmail.com also and
he submitted copies of the same;

On being asked about the numbering marked on the Chassis of e-
Scooters, he stated that they gave direction to foreign supplier about
the series of numbers to be marked on Chassis and accordingly they
send the Chassis with numbers marked on it;

On being specifically asked he stated that their company imports
complete parts and components except locally procured i.e. Battery,
Charger, Tyres, Hardware, in knocked down condition, and from the
said imported parts and components e-scooters are assembled at their
factory premises under the supervision of Shri Hardik Panchal,
Production Supervisor who reports to Shri Anil Patel, Director of the
company. A flow chart of the production process was also submitted
by him;

On being asked regarding agreement/contracts entered with the
suppliers regarding purchase of goods, he stated that they have not
entered into any formal agreement/contract with the supplier.
However, they place the order after receipt of proforma invoice from
supplier, and normally they make advance payment to them before
shipment is done;

On being asked regarding dealers appointed by their company for sale
of e-scooters manufactured by their company, he stated that so far
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they have appointed 20 dealers all over Gujarat. Further, he stated
that they sell scooters to them after receipt of 90% payment in
advance. Their company also provide warranty for certain period in
respect of components viz. Battery, Charger, Controller.

4. M/s. Diwa Enviroment Project Private Limited had filed total nine Bills
of Entry as detailed below.
_____ Table-1 Tt JTE)
| S.No. | Bill of Entry No. | Bill of Entry Date -I
1 9736174 27-11-2020 |
2 | 9875444 08-12-2020
3 12748763 13-02-2021 |
L 3119388 12-03-2021
I 4279059 11-06-2021 |
6 | 433721 15-06-2021 |
U = 4520056 01-07-2021
;8 5638727 30-09-2021
9 7086899 15-01-2022
4.1 It was observed that in the Bills of Entry filed by importer, some of

which were mentioned below, the parts had been imported in sets:

- ___|_ sl Bables@ /St

Sl No. of sets of Parts | Model of E-bike/ E- |
| No | Fr No_ | BOE_D i of particular Model | scooter |
150 Rapido '

it o736l | Z2EE1n-20 150 _ 'V gore

| 300 ____Rapido

2 2748763 | 13-02-21 300 V gore

300 Rapido

3 4279059 11-06-21 640 ~ V gore
4.2 The description of the goods imported under the Bill of Entry No.

42790359 dated 11.06.2021 mentioned at serial number 5 of Table-1 (Sl.No. 3 of
Table 2) was shown in the below Table-3:

Table-3

SINo | Description 1
Parts of Rapido Model as per Bill of Entry
1 | TIE 10 PKT -RAPIDO ELECTRIC SCOOTER SPARE PARTS
2 | T-STEM -300 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS

FRONT SHOCK ABSORBER L&R 300 PCS -RAPIDO ELECTRIC SCOOTER
3 | SPARE PARTS

REAR SHOCK ABSORBER L&R 300 PCS -RAPIDO ELECTRIC SCOOTER
4. | SEAREIPARTSY [l o ool e (I b e L . |
5 | LOCK SET ASbY 700 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS

6

SEAT LOCK 300 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS
SEAT LOCK CABLE 300 PCS -RAPIDO ELECTRIC SCOOTER SPARE
7|PARTS

CIRCUIT BREAKER 540 PCS -RAPIDO ELECTRIC SCOOTER SPARE
8 | PARTS

9 | WIRING HAMESS 300 PCS -RAPIDO ELEbTRIC SCOOTER SPARE PARTS

10 | BATTERY CABLES 400 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS |
CHARGING SOCKET 320 PCS -RAPIDO ELECTRIC SCOOTER SPARE
11 | PARTS

12 | LH HORN SWITCH 300 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS

13 | INDICATOR SWITCH 300 PCS -RAPIDO ELECTRIC SCOOTER SPARE

-
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L | PARTS |

14 | LIGHT SWITCH 300 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS

DIM & BRIGHT SWITCH 300 PCS -RAPIDO ELECTRIC SCOOTER SPARE
15 | PARTS

| THROTTLE AND LH GRIP 460 PCS -RAPIDO ELECTRIC SCOOTER
16 | SPAREPARTS

17 | RH HRON SWITCH 300 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS |
18 | REAR CARRIER 300 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS
19 | CONVERTER 380 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS

20 | STEEL RING 460 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS
REAR VIEW MIRROR SET 300 PCS -RAPIDO ELECTRIC SCOOTER
21 | SPAREPARTS

22 | RIM 300 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS

FRONT DISC BRAKE ASSY 300 PCS -RAPIDO ELECTRIC SCOOTER
23 | SPAREPARTS

24 | MAT 300 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS

25 | DISC PAD 300 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS
BRAKE SENSOR SET 300 PCS -RAPIDO ELECTRIC SCOOTER SPARE
26 | PARTS

DC MOTOR CONTROLLER 300 PCS -RAPIDO ELECTRIC SCOOTER SPARE
27 | PARTS

REAR NUMBER PLATE LIGHT 306 PCS RAPIDO ELECTRIC SCOOTER
28 | SPARE PARTS

29 | HEADLIGHT 306 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS

30 | REAR LIGHT 306 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS
L & R INDICATOR LIGHT 306 PCS -RAPIDO ELECTRIC SCOOTER '
31 | SPAREPARTS

32 | ALL TRIM PARTS 300 PCS -RAPIDOQ ELECTRIC .SCOOTER SPARE PARTS

33 | HOOK-PP 306 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS

34 | FOOT REST-PP 306 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS

35 | VIN COVER-PP 306 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS

36 | REFLECTOR-PC 306 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS

| TOOL BOX INNER BOX-PP 306 PCS -RAPIDO ELECTRIC SCOOTER
37 | SPAREPARTS

38 | TOOL BOX-PP 306 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS

39 | SEAT BUCKET-PP 306 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS

40 | L&R PEDAL-PP 306 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS

REAR MUDGUARD-PP 306 PCS -RAPIDO ELECTRIC SCOOTER SPARE

41 | PARTS
L&R REAR FORK COVER-PP 306 PCS -RAPIDO ELECTRIC SCOOTER

42 | SPARE PARTS
TOOL BOX DOOR-PP 306 PCS -RAPIDO ELECTRIC SCOOTER SPARE

43 | PARTS —
44 | CHASSIS 300 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS
45 | MAIN STAND 300 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS

46 | SIDE STAND 300 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS
47 | LOCK CLIP 10 PKT -RAPIDO ELECTRIC SCOOTER SPARE PARTS
MOTOR DRUM CLAMP 300 PCS -RAPIDO ELECTRIC SCOOTER SPARE
48 | PARTS _

49 | BATTERY STRIP 300 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS
50 | REAR FORK 300 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS

51 | HANDLE BAR 300 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS
REAR FENDER HOLDER 300 PCS -RAPIDO ELECTRIC SCOOTER SPARE

52 | PARTS _
CIRCUIT BREAKER HOLDER 300 PCS -RAPIDO ELECTRIC SCOOTER

53 | SPARE PARTS
{ REAR FORK AXLE,SPRING,SCREWS 300 PCS -RAPIDO ELECTRIC

54 | SCOOTER SPARE PARTS
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FRONT AXLE,SLEEVE,BOLTS 300 PCS-RAPIDO ELECTRIC SCOOTER

55 | SPARE PARTS B
SPRING, RUBBER,HANDLE BAR BOLTS,RING 300 PCS -RAPIDO

56 | ELECTRICSCOOTER SPARE PARTS |
| "FRONT WINDSHIELD 306 PCS -RAPIDO ELECTRIC SCOOTER SPARE

57 | PARTS |
58 | METER 300 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS

=9 | FACE COVER-ABS 306 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS
FRONT WHEEL MUDGUARD-ABS 306 PCS -RAPIDO ELECTRIC SCOOTER

60 | SPARE PARTS
L & RIGHT SIDE COVER-ABS 306 PCS -RAPIDO ELECTRIC SCOOTER

61  SPARE PARTS _ i
| & RIGHT PROTECT PANEL-ABS 306 PCS -RAPIDO ELECTRIC |

62 | SCOOTERSPARE PARTS
T REAR PROTECT PANEL-ABS 306 PCS -RAPIDO ELECTRIC SCOOTER

63 | SPARE PARTS ]
FRONT COVER-ABS 306 PCS -RAPIDO ELECTRIC SCOOTER SPARE

64 | PARTS
i L 8 R MOTOR COVER-ABS 306 PCS “RAPIDO ELECTRIC SCOOTER

65 | SPAREPARTS
66 . NUMBER PLATE 1000 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS
67 | TOOL KITS 300 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS

68 | 250W DC MOTOR 300 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS

69 | REMOTE ALARM 380 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS
60V20AH BATTERY LEAD ACID CHARGER 310 PCS-RAPIDO ELECTRIC
70 | SCOOTER SPARE PARTS

71 | 12V FLASER 380 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS

72 | HARD LOGO 500 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS

73 | HORN 460 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS

74 | BRAKE LEVER 460 PCS -RAPIDO ELECTRIC SCOOTER SPARE PARTS

REAR BRAKE CABLE 300 PCS -RAPIDO ELECTRIC SCOOTER SPARE
75 | PARTS

| Parts of Vgore Model as per Bill of Entry

REAR SHOCK ABSOBER L&R 640 PCS -VGORE ELECTRIC SCOOTER
76 | SPAREPARTS
77 | LOCK SET ASSY 1040 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS |
78 | SEAT LOCK 640 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS
79 | SEAT LOCK CABLE 640 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS
80 | CIRCUIT BREAKER 640 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS
81 | TIE 25 PKT -VGORE ELECTRIC SCOOTER SPARE PARTS

82 | LIGHT SWITCH 640 PCS -VGORE ELECTRIC SCOOTER SPARE PAR':I'S
83 | T-STEM 640 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS

FRONT SHOCK ABSOBER L&R 640 PCS -VGORE ELECTRIC SCOOTER |
84 | SPARE PARTS

85 | WIRING HARNESS 640 PC_S -VGORE ELECTRIC SCOOTER SPARE PARTS

86 | LH HORN SWITCH 640 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS

INDICATOR SWITCH 640 PCS -VGORE ELECTRIC SCOOTER SPARE
87 | PARTS

| DIM & BRIGHT SWITCH 640 PCS -VGORE ELECTRIC SCOOTER SPARE |
88 | PARTS

89 | RH HRON SWITCH 640 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS
90 | REAR CARRIER 640 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS |
91 | BACK REST 640 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS

92 | CONVERTER 640 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS

93 | THROTTLE AND LH GRIP 640 PCS -VGORE ELECTRIC SCOOTER SPARE
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PARTS

94

STEEL RING 640 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS

95

REAR VIEW MIRROR SET 640 PCS -VGORE ELECTRIC SCOOTER SPARE |
PARTS

96

BRAKE SENSOR SET 640 PCS -VGORE ELECTRIC SCOOTER SPARE
PARTS

97

RIM 640 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS

98

FRONT DISC BRAKE ASSY 640 PCS -VGORE ELECTRIC SCOOTER
SPAREPARTS

99

DISC PAD 640 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS

100

DC MOTOR CONTROLLER 640 PCS -VGORE ELECTRIC SCOOTER SPARE
PARTS

101

MAT 640 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS

102

USB SOCKET 640 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS

103

HEADLIGHT 652 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS

104

REAR LIGHT 652 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS

105

L & R INDICATOR LIGHT 652 PCS -VGORE ELECTRIC SCOOTER
SPAREPARTS

106

REAR WHEEL INNER MUDGUARD -PP 652 PCS -VGORE ELECTRIC
SCOOTER SPARE PARTS

107

CHASSIS MUDGUARD-PP 652 PCS -VGORE ELECTRIC SCOOTER SPARE
PARTS

108

FRONT INNER COVER-PP 652 PCS -VGORE ELECTRIC SCOOTER SPARE
PARTS

109

HOOK-PP 652 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS

110

VIN COVER-PP 652 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS

111

SEAT BUCKET-PP 652 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS

)

REFLECTOR-PC 652 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS

113

TOOL BOX INNER BOX-PP 652 PCS -VGORE ELECTRIC SCOOTER
SPAREPARTS

114

TOOL BOX-PP 652 PCS-VGORE ELECTRIC SCOOTER SPARE PARTS

115

METER COVER-PP 652 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS—

116

FOOT REST SMALL COVER-PP 652 PCS -VGORE ELECTRIC SCOOTER
SPARE PARTS

Ll

REAR MUDGUARD-PP 652 PCS -VGORE ELECTRIC SCOOTER SPARE
PARTS

118

REAR WHEEL MUGUARD-PP 652 PCS -VGORE ELECTRIC SCOOTER
SPAREPARTS

119

CHARGER SOCKET HOLDER-PP 652 PCS -VGORE ELECTRIC SCOOTER
SPARE PARTS

120

FRONT FORK MUDGUARD-PP 652 PCS -VGORE ELECTRIC SCOOTER
SPAREPARTS

121

FOOT REST-PP 652 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS

122

L & R REAR FORK COVER-PP 652 PCS -VGORE ELECTRIC SCOOTER
SPARE PARTS

123

SIDE COVER CONNECTOR-PP 652 PCS -VGORE ELECTRIC SCOOTER
SPARE PARTS

124

CHASSIS 640 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS

125

MAIN STAND 640 PCS -VGORE ELECTRIC SCOQTER SPARE PARTS

126

SIDE STAND 640 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS

147

BATTERY STRIPS 640 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS

128

REAR FORK 640 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS

i)

HANDLE BAR 640 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS

130

FRONT WINDSHIELD HOLDER 640 PCS -VGORE ELECTRIC SCOOTER
SPARE PARTS

131

REAR FORK AXLE,SPRING,SCREWS 640 PCS -VGORE ELECTRIC
SCOOTERSPARE PARTS

132

LOCK CLIP 25 PKT -VGORE ELECTRIC SCOOTER SPARE PARTS
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| FRONT AXLE, SLEEVE,BOLTS 640 PCS -VGORE ELECTRIC SCOOTER
133 | SPARE PARTS
SPRING, RUBBER,HANDLE BAR BOLTS,RING 640 PCS -VGORE
134 | ELECTRICSCOOTER SPARE PARTS
FRONT WINDSHIELD-ABS 652 PCS -VGORE ELECTRIC 'SCOOTER SPARE
135 | PARTS
136 | FACE COVER ‘ABS 652 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS
FRONT WHEEL MUDGUARD-ABS 652 PCS -VGORE  ELECTRIC SCOOTER

137 | SPARE PARTS
L & RIGHT SIDE COVER-ABS 652 PCS -VGORE ELECTRIC SCOOTER

138 | SPARE PARTS B
L & RIGHT PROTECT PANEL-ABS 652 PCS -VGORE ELECTRIC

139 | SCOOTERSPARE PARTS

REAR PROTECT PANEL-ABS 652 PCS -VGORE ELECTRIC SCOOTER

140 | SPAREPARTS

141 | TOOL KITS 640 PCS -VGORE ELECTRIC SCOOTER X SPARE PARTS

FRONT COVER-ABS 652 PCS -VGORE ELECTRIC SCOOTER SPARE

142 | PARTS
L & R MOTOR COVER-ABS 652 PCS -VGORE ELECTRIC SCOOTER

143 | SPAREPARTS
144 | METER 640 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS
145 | 250W DC MOTOR 640 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS
146 | REMOTE ALARM 640 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS
60V20AH BATTERY LEAD ACID CHARGER 380 PCS-VGORE ELECTRIC
147 | SCOOTER SPARE PARTS ]
148 | 12V FLASHER 640 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS |
149 | HORN 640 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS
150 | BRAKE LEVER 640 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS
REAR BRAKE CABLE 960 PCS -VGORE ELECTRIC SCOOTER SPARE
151 | PARTS
152 | LED BLUBS 160 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS
DISC BRAKE SHOES 320 PCS -VGORE ELECTRIC SCOOTER SPARE
153 | PARTS
DRUM BRAKE SHOES 400 PCS -VGORE ELECTRIC SCOOTER SPARE
154 | PARTS N o
BRAKE CUT-OFF SWITCH 200 PCS -VGORE ELECTRIC SCOOTER SPARE
155 | PARTS
156 | JUNCTION BOX 400 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS
157 | AIR VALVE 940 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS

158 | HARD LOGO 630 PCS -VGORE ELECTRIC SCOOTER SPARE PARTS

Similarly various goods as mentioned in the Column No. 2 of the Table

- 3 had also been imported under the Bills of Entry mentioned in Table No. 1
above.

4.3 From the details of all the parts/components/assemblies/sub-
assemblies imported by M/s. Diwa Enviroment Project Private Limited vide
above said nine Bills of Entry as mentioned column no. 2 of Table 3 above and
from the list of all the parts of ‘Rapido’ and “Vgore’ models submitted by Shri
Patel Jagdishbhai Mulchandbhai, it appeared that M/s. Diwa Enviroment
Project Private Limited had imported all the necessary components, parts or
sub-assemblies, for assembling a complete vehicle i.e. e-bike/e-scooter. These

imported parts together fulfil the essential character of the complete or finished
e-bike/e-scooter.

4.4 In the Panchnama dated 25.03.2022 drawn at factory premises of
M/s. Diwa Enviroment Project Private Limited, Shri Hardik Panchal, Production
Manager had explained the flow chart of assembling process of e-scooter. All the
parts necessary to assemble a complete e-scooter/e-bike mentioned in the said
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1 r

hart were Chassis, COTTl set, swing arm, main stand, mnto}:, f\r{;::letr{;‘rl'fn;;

e fA lock and convertor, steering, meter, side stand, bra bc ? C,arl-ier

tx:.f?‘i-;etalsi’rl:incaver, foot-mat, front cover, back bod'},{ cpverﬂan'd h:;t - 3_15(;

front ;:mrer back body COVET, back carrier, Battery. St{mﬂa}r OW Cﬁf e

ubmitted be Shri Patel Jagdishbhai Mulclhandblhal, Director W
%nvirnment Project Private Limited during his statement T€

. i der above said nine Bills
25.03.2022. It was evident from the goods 1mp0r1ed under stz e

ts/components :
f Ent that all these necessary parts/c s
20mplet§ finished e-scooter/e-bike had been imported by M/s.
Enviroment Project Private Limited.
4.5 Shri Patel Jagdishbhai Mulchandbhai, Director of M/s. Diwa

Enviroment Project Private Limited had stated in his stgtement reméﬁi— 2;1
95.03.2022 that major parts of their e-scoofers were Motor, Bat_ter}f, ;. gmé
Controller and Chassis; that they imported some parts from China, an dSG e
parts viz. Battery (both Lithium-lon 8 Lead_ Acid), Charg&r,_Ty?es, Har w; -
(Nut/Bolts) were procured from the domestic market; that 1m|;1§lly they 2

imported Lead Acid Battery also from China, and later they started procuring

the same from domestic market.

4.6 It appeared from the imported goods list (Table 3) that all parts 1.ike
Motor, Battery, Charger, Controller and Chassis were imported by M/s. Diwa
Enviroment Project Private Limited.

4.7 Shri Patel Jagdishbhai Mulchandbhai, Director of M/s. Diwa
Enviroment Project Private Limited had categorically stated that he had
previous knowledge that M /s. Zhejiang Taizhou Jiefeng Import Export Co Ltd is
in the business of manufacturing of e-Scooters, and they decided to import
parts of two models of their e-Scooters, assemble these parts in their factory
and sell it under their Brand Name ‘Diwa’ under models ‘Rapido’ and ‘Vgore’.
Similarly, they decided to import parts of one model of e-scooter of M/s.
Peerless Automotive Co. Ltd., China, assembled the same in their factory, and
sold it under another model namely ‘Mini-Vgore’.

4.8 It was evident from the Statement of Shri Patel Jagdishbhai
Mulchandbhai that they were not importing parts of e-scooter from part-
suppliers. Rather their suppliers were themselves manufacturers of e-scooters
and M/s. Diwa had imported two models of their suppliers’ scooters only albeit
in Complete Knock Down (CKD) condition assembled the scooter from the parts
so imported. M/s. Diwa only changed the Brand Name of their suppliers’ e-
scooters and got their (Diwa’s) brand names like Rapido’, Vgore’ and ‘Mini-
Vgore’ printed on parts of imported e-scooters by the suppliers themselves.
Moreover, the Chassis Number was also already marked/embossed by the
supplier on such imported e-scooters in CKD condition.

4.9 Shri Patel Jagdishbhai Mulchandbhai had also stated that M/s.
Diwa imported complete parts and components in knocked down condition
except locally procured i.e. Battery, Charger, Tyres, Hardware (Nut/Bolts). It
appeared that Hardware (Nut/Bolts), Charger, Tyres were not at all for giving e-
scooter its essential character in terms of Rule2(a) of General Rules of
Interpretation for Import Tariff, 1975. The same was also corroborated by the
fact that in the flow chart explained by Shri Hardik Panchal and also submitted
by Shri Patel Jagdishbhai Mulchandbhai, there was no mention of Charger,
Tyres or Hardware (Nut/Bolts). Attention was invited to HSN explanatory notes

fordChapter 87. The relevant part of the explanatory notes of chapter 87 is as
under: -
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“An incomplete or unfinished vehicle i fi

ts classified qs the
corre:@_ lnd;:; complete or inished vehicle provided it has the
e€ssential character o the latter (sce General Int '
e f { €ral interpretative Rule 2 (aj),

(A) A motor vehicle, not yet fitted with the wheels or tyres and
battery.

(B). A motor vehicle not equipped with its engine or with its interior
fittings.

{C) A bicycle without saddle and tyres.”

From Para (A) above to HSN explanatory notes for Chapter 87, it was amply
clear that the import in CKD from would be considered import of
complete/finished vehicle by application of General Interpretative Rule 2 (a)
even if wheels, tyres, battery were not imported.

4.10 Further from the Mail correspondence dated 23.02.2022 between Shri
Patel Jagdishbhai Mulchandbhai, Director of M /s. Diwa Enviroment Project
Private Limited (through his mail id Gmail account janakpatel5 li@wgmail.com)
and foreign supplier Mr Jeff Yang (mail Id jeffyang6 1@ aliyun.com) submitted
during the statement recorded under Section 108 of Customs Act, 1962 on
25.03.2022, it appeared that, Mr Jeff of M/s Taizhou Huangyan Wuxing Bicycle
Industrial Co Ltd, China had forwarded Vgore and Rapido Price List (Quotation)
as attachment to the said mail. On going through the attached quotations
(Quotation List for Quantity of 1 SET e-bike in ckd) with the said mail, it
appeared Mr Jeff had forwarded Price list / quotation of 40 parts of Rapido
Model and 39 Parts of Vgore Model in tabular format. The quotation itself
mentioned that the said list was of 1 set of E-bike in Complete Knock Down

(CKD) condition.
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List with Country of Origin for 145 sets of Mini Vigore as attachment to the
said mail. Ongoing through the attached Invoice and Packing List with the said
mail, it appeared Mr Carrie has forwarded 145 Sets of e-bike parts of Mini

Vigore Model.

AIETE, BT PR Gl - M5 : it InendcadP sckind HadCO wilh BAL copy for *451etis MincVigane
H Gmaii JAGDISH PATEL <janakpatoid @gmall.com>
¥4 : draft Invoice&Packing list&CO with B/L copy for 145sets Mini Vigore
11 measages
SJAP P <achoruigAgghotmed.corm> Thw, My 20, 2021 st 208 PM
Tor 1 Dpmed.0om” <jangigdatelS 1 omail com>
Ce: ORA Indl ity <chwis_impghotmall oomo-
Dead Sir,
Plsass chack documonts.

Ecimy
Poerisws Automotive Co. L
SRR EN

e SR ———

XA Wl <orsimex@163.com=

BN: 20216820880 1408

BrfEA . 5 M <echonaf4gholmail coms=

E M: draf FwoiceSPacking Est&CO with B4 copy ke 145eets Mini Vigore

Dear Echo,

The attached is the draft Invoice&Packing list&CO with 8/L copy for 1455ets Minl Vigore, pleass
check and confirm.

Best regarnds,

Carrie

3 aftachmenis

| CO drafi_page_1.bmg
608K

fkf 1

Portp it QOOgIa cOrvy M Sl iud(V Yin = 300608 4 Jbok visww= plil tadich = ol Spermiric —ewaad-+5AA | 7 IEPEHISI DEEDE54 » fwmpl=mmg-Fi3A | 7OOZEB92 6 s

4,12 Further, from the Mail correspondence dated 18.02.2021 between Shri
Patel Jagdishbhai Mulchandbhai, Director of M/s. Diwa Enviroment Project
Private Limited (through his mail id Gmail account janakpatel5l@gmail.com)
and foreign supplier Mr Chris, of ORA Enterprise, Peerless Automotive Co. Ltd,
Building 5, Wanda, Jindong District, Jinhua city, Zhejang Province (Mobile No.
+918155003291) (mail Id chris_imp@hotmail.com), (who had supplied goods
imported by said importer vide Bill of Entry No 4323721 dated 15.06.2021 as
mentioned in the Sl No 6 of the Table 1 above) submitted during the statement
recorded under Section 108 of Customs Act, 1962 on 25.03.2022, it appeared
that Mr Chris, China had forwarded Electric Vehicle Two Wheeler Quotation for
various models of E- Bike such as Vespa (Tesla), TH-DJ, T3, SL, V5, MS, Lark,
Lepod etc. The column Head of the table list attached with the said quotation
mail was reproduced as below-
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Peeriess Automotive Co., Ltd
Bullding 5, Wanda, lindong District, Bnhua Qty, Thajlang Province
Email: achahsl4gphatmall.com - chris_mp@ hotmail.com Fhone: 00B155001291

Sample 0GP S0HC
Conftguration peece {Mmc) | (265pca)
India HS 371410840 China HS:871 1600020 CHD with battary Vire snd

cl_w"tr

Mistie! Pics

Mator: 1000w, I Dechn
il Battery 48+/6 0y
Togapeed A5km T
Braks diso drgm

: f Light:ieD Sa05,00| 524300

USacharger, 123 pear adjustment. dmirrors ALVERSE GEAR.Imo -i
wheel Remnote control anti theft alsrm Reverse gear

| Motor:10D0w, 10nchs.
Battery:a8y/60v.
Topspeed:45km/h
Breaks:disc/drum.

IH-0) | Mater:LED 432500 324300 5225 U0|

i USBcharger, 123 gear adpustment.2 mirmor AEVERSE
| GEARA oy wheel Remote controlanti theft slarm Aeverse

gear

—l

Motar: 1000w, 10inchs. |
Battery:A8v/60v.
Topspeed:4a5km/h
:luﬁr:discfdrum.
|Light:LED.
Mater:LED.
Tire:3.0-10
LiSBcharger, 123 pear adjustment, 2rmurrors REVERSE
| GEAR &1y wheel.Remote controd anti theft alarm Reverse

| Motor: 1000w, 10inchs.
| Battery-A8v/60v.
Topapeed: ASkm/h |

Breaks disc/drum. |
|Ughe:LED. 429000 5198.00( S190.00
Tire:3.0-10.

USBcharger, 123 pwar adjustrngnt, Imirrory REVERSE GEAR QN

wheel flemote control anti theft alarm Aevere gear '

T3

IR SE1100{ S0 00

SL

Motor; 1000w, 10inchrs, |
Battery:48v/60v.

Topapesd:45km/h |
Braake-iw /v,

|uam:LeD, P 5 315 00 |
" -LED, >3 1) L4310 i
Thrw=3 0-10.

UsSBcharger, 123 gear agsustrnert, ] Mirrors REVE RSE

GEAR\ Iy whaeLRempte cortrol,anti thett slarm Agverse

gear

M5

-

From the above table it appeared that the china Based supplier had
mentioned HS Code in Configuration Column as HS Code for India as 8714
but HS Code for China as 8711. Further, the supplier in Price Column had
mentioned that the price was for CKD without Battery Tire and Charger.

S It appeared from the above discussion that the importer had imported
all the major/essential parts required to make complete e-scooters/e-bikes from
China and paid import duty on the same by classifying them as parts/spare
parts under chapter heading 8714 and other headings. However, Rule 2{a) of
General Rules of Interpretation for Import Tariff reads as, "Any reference in a
heading to an article shall be taken to include a reference to that article
incomplete or unfinished, provided that, as presented, the incomplete or
unfinished articles has the essential character of the complete or finished article.
It shall also be taken to include a reference to that article complete or finished (or
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falling to be classified as complete or finished by virtue of this rule), presented
unassembled or disassembled”. Therefore, the said goods imported by the M/s.
Diwa appeared to be a complete e-scooter/e-bike in CKD condition, which
appears to be classifiable under Chapter Heading 8711.

. LEGAL PROVISIONS IN RESPECT OF GOODS IMPORTED UNDER CKD
FORM & CLASSIFICATION OF IMPORTED GOODS:

(A) Rule 2(a) of General Rules of Interpretation for Import Tariff of the
First Schedule to the Customs Tariff Act, 1975:

In terms of Rule 2{a) of General Rules of Interpretation for Import Tariff which
reads as, "Any reference in a heading to an article shall be taken to include a
reference to that article incomplete or unfinished, provided that, as presented, the
incomplete or unfinished articles has the essential character of the complete or
finished article. It shall also be taken to include a reference to that article
complete or /finished (or falling to be classified as complete or finished by virtue
of this rule), presented unassembled or disassembled.”

It appeared that as per Rule 2(a) of General rules of interpretation for
Import Tariff, any heading for a particular article should include reference to
such goods whether unfinished/incomplete if such unfinished/incomplete
goods give essential characteristics of the complete article of that heading. For
instance, if a mobile phone was imported without a battery, it appeared that
such a mobile phone would be classified under the Chapter heading as a
complete mobile phone as that unfinished mobile phone would give essential
characteristics of a mobile phone even without a battery. Similarly, it appeared
that automobiles without their battery or without wheels under Chapter
Heading 8711 appeared to be classified as automobiles only. Therefore, the said
goods imported by M/s. Diwa Enviroment Project Private Limited appeared to
be a complete e-scooter/e-bike in CKD condition, which appears to be
classifiable under Chapter Heading 8711.

(B) Further it appeared that HSN explanatory notes for Chapter 87 also
specifically focus on the unassembled/incomplete article, which gives essential
characteristics of a finished article falling under the chapter heading of a
finished article only. The relevant part of the explanatory notes of chapter 87 is
as under: -

“An incomplete or unfinished vehicle is classified as the corresponding
complete or finished vehicle provided it has the essential character of the
latter (see General Interpretative Rule 2 (a)), as for example:

(A) A motor vehicle, not yet fitted with the wheels or tyres and battery.
(B) A motor vehicle not equipped with its engine or with its interior fittings.

(C) A bicycle without saddle and tyres.”

(C) From the list of imports under the above referred Bills of Entry of M/s.
Diwa Enviroment Project Private Limited, it appeared that all the essential parts
like Chassis, Motor, Controller, etc. have been imported and very few parts like
battery, charger, tyres etc. were locally procured. In fact, initially the battery
and charger were also imported as evident from Statement of Shri Patel
Jagdishbhai Mulchandbhai and as seen from list of imported goods. Further,
the parts which had been imported from China were essential parts of the e-
scooter/e-bike. Hence, the imported parts constitute the majority of the e-
scooter/e-bike and when assembled together, they appeared to give the
essential character of an e-scooter/e-bike. Therefore, the said goods
imported by the importer appeared to be a complete e-scooter/e-bike in
CKD condition, which appeared to be classifiable under Chapter Heading
8711.
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6.1. It appeared that the electrically operated motor cycles (including
mopeds) and cycles fitted with an auxiliary motor, with or without side cars,
and side cars, if imported, fall under CTH 8711 and attract effective rate of duty
in terms of Sr. 531A of the Notification No. 50/2017 dated 30/06/2017, as
amended by Notification No. 03/2019-Cus dated 29/01/2019. After this said
amendment, Sr. No. 531A was inserted in Notification No. 50/2017-Cus for
electrically operated vehicles. The following duty structure was made applicable:

S. No. |Chapter  or | Description of Goods - | standard
Heading or rate
sub-heading

8711 Electrically operated motor cycles |
(including mopeds) and cycles fitted with
an auxiliary motor, with or without side
cars, and side cars, if imported, -

}7531 A.

(1) As a knocked down kit containing all
the necessary components, parts or sub-
i assemblies, for assembling a complete
vehicle, with,- ‘

(a) disassembled Battery Pack, Motor, ‘
Motor Controller, Charger, Power Control | 10%
Unit, Energy Monitor Contractor, Brake
| system, Electric Compressor not mounted
on chassis; ‘ ‘

‘(b) pre-assembled Battery Pack, Motor, |

Motor Controller, Charger, Power Control | 15%

Unit, Energy Monitor Contractor, Brake
System, Electric compressor not mounted ‘
on a chassis or a body assembly

(2) in a form other than (1) above 50%

6.2 From the above, it could be seen that Sr. No. 531A of Notification No.
50/2017-Cus mentions about electrically operated vehicles. In the instant case,
it appeared from the list of the imported goods that the importer had not
imported parts in form as specified in condition 1{a} and 1(b}, hence condition
l1(a) and 1(b) as mentioned above were not applicable in the instant case. In view
of the above, it appeared that imports of e-bike/e-scooter in CKD condition by
the importer in the instant case falls under the category “in a form other than (1)
above” where standard rate of Customs Duty was 50%.

6.3 The serial number 531A was further amended vide Notification No.
01/2020-Cus dated 02/02/2020 and Sr. No. 531A was modified as given below
after this amendment. However, this change was made effective from
01/04/2020. The rate of 50% was still applicable on sub-entry (2) and only
the rates against the sub-entry (1) were changed vide the said Notification
No. 01/2020-Cus.

‘ S. No. Chapter or | Description of Goods Standard
Heading or rate
sub-heading
| or tariff item

“531 A. | 8711 | Electrically operated motor cycles i
| | | (including mopeds) and cycles fitted with |
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an auxiliary motor, with or without side
cars, and side cars, if imported, -

{1) As a knocked down kit containing all
the necessary components, parts or sub-
assemblies, for assembling a complete
vehicle, with,-

(a) disassembled Battery Pack, Motor,
Motor Controller, Charger, Power Control | 15%
Unit, Energy Monitor Contractor, Brake
system, Electric Compressor not
mounted on chassis;

(b) pre-assembled Battery Pack, Motor,
Motor Controller, Charger, Power Control | 25%
Unit, Energy Monitor Contractor, Brake

System, Electric compressor  not
mounted on a chassis or a body
assembly
(2) in a form other than (1} above 50%
e Hence, it appeared that in the instant case, the duty structure on e-

bike/e-scooter in CKD condition imported was to be considered as goods falling
under the category "(2} in a form other than (1) above" where standard rate of
Customs Duty is 50%.

God Further, in the instant case, as the Importer was engaged in import of
e-scooters/e-bikes in CKD condition by declaring the imported goods as
parts/spare parts and components of e-scooters/e-bikes appeared to be
classified under CTH 8711 attracting duty @ 50% ad-valorem, as per Rule 2(a)
of General Rules of interpretation for Import Tariff, The IGST duty applicable on
the same is 5% in terms of Sl. No. 242 A’ of ‘Schedule I’ of Integrated Goods and
Services Tax Act, 2017, inserted vide Notification No. 12/2019-Integrated Tax
(Rate) dated 31.07.2019, effective from 1st August, 2019 (since all the bills of
entry have been filed after 01.08.2019 as mentioned in table 1 above).

The Sl. no 242A of the said notification read as under-

SINo | Chapter Description of Goods
Heading . r
242A | 87 Electrically operated vehicles, including two and three

wheeled electric vehicles.

Explanation .- For the purposes of this entry, “Electrically
operated vehicles” means vehicles which are run solely on
electrical energy derived from an external source or from
one or more electrical batteries fitted to such road
vehicles and shall include E- bicycles.”,

8. DIFFERENTIAL DUTY CALCULATION:
TABLE — 4 as detailed in Annexure A

Bill of Entry No. & | Total Ass. Value of Differential Duty
Date the imported Goods
N};‘:a"a SpLeNE 2,63,41,599/- 1,17,46,961/-
ustoms
i e gl 3,42 24,723/- 1,31,20,789/-
Customs
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- L _ .
otal 6,05,66,322/- 2,48,67,750/-

LEGAL PROVISIONS UNDER CUSTOMS ACT, 1962

The following legal provisions were applicable in the instant case:

aj
b)

c)

bj

aj
c)
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SECTION 28(4) OF THE CUSTOMS ACT, 1962:

"Where any duty has not been levied or not paid or has been short-levied or
short-paidor erroneously refunded, or interest payable has not been paid, part-
paid or erroneously refunded, by reason of, -

collusion; or

any willful mis-statement; or

suppression offacts,

by the importer or the exporter or the agent or employee of the importer or
exporter, the proper officer shall, within five years from the relevant date, serve
notice on the person chargeable with duty or interest which has not been so
levied or not paid or which has been so short-levied or short-paid or to whom
the refund has erroneously been made, requiring him to show cause why he
should not pay the amount specified in the notice.”

SECTION 28AA OF THE CUSTOMS ACT, 1962:

Interest on delayed payment of duty

{1} Notwithstanding anything contained in any judgment, decree, order or
direction of any court, Appellate Tribunal or any authority or in any other
provision of this Act or the rules made thereunder, the person, who is liable to
pay duty in accordance with the provisions of Section 28, shall, in addition to
such duty, be liable to pay interest, if any, at the rate fixed under sub-Section
{2), whether such payment is made voluntarily or after determination of the
duty under that section.

(2} Interest at such rate not below ten per cent and not exceeding thirty-six per
cent per annum, as the Central Government may, by notification in the Official
Gazette, fix, shall be paid by the person liable to pay duty in terms of Section
28 and such interest shall be calculated from the first day of the month
succeeding the month in which the duty ought to have been paid or from the
date of such erroneous refund, as the case may be, up to the date of payment
of such duty.

(3} Notwithstanding anything contained in sub-Section (l), no interest shall be
payable where ---,

the duty becomes payable consequent to the issue of an order, instruction or
direction by the Board under Section 151A; and

such amount of duty is voluntarily paid in full, within forty-five days from the
date of issue of such order, instruction or direction, without reserving any right
to appeal against the said payment at any subsequent stage of such payment.

SECTION 46 (4) OF THE CUSTOMS ACT, 1962:

(4) The importer while presenting a bill of entry shall make and subscribe to a
declaration as to the truth of the contents of such bill of entry and shall, in
support of such declaration, produce to the proper officer the invoice, if any,
and such other documents relating to the imported goods as may be
prescribed.

4(AJThe importer who presents a bill of entry shall ensure the following
namely:-

the accuracy and completeness of the information given therein;

the authenticity and validity of any document supporting it; and

compliance with the restriction or prohibition, if any, relating to the goods
under this Act or under any other low for the time being in force.
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RULE 2{a) OF GENERAL RULES OF INTERPRETATION FOR IMPORT
TARIFF:

"Any reference in a heading to an article shall be taken to include a reference
to that article incomplete or unfinished, provided that, as presented, the
incomplete or unfinished articles has the essential character of the complete or
finished article. It shall also be taken to include a reference to that article
complete or /finished (or falling to be classified as complete or finished by
virtue of this rule), presented unassembled or disassembled.”

SECTION 111 OF CUSTOMS ACT, 1962
Confiscation of improperly imported goods, etc. - The following goods
brought from a place outside India shall be liable to confiscation: -

{mjany goods which do not correspond in respect of value or in any other
particular with the entry made under this Act or in the case of baggage with
the declaration made under Section 77 in respect thereof, or in the case of
goods under transhipment, with the declaration for transhipment referred to
in the proviso to sub-Section (1) of Section 54;

SECTION 112 OF CUSTOMS ACT, 1962:

Penalty for improper importation of goods, etc.-

Any person -

{ajwho, in relation to any goods, does or omits fo do any act which act or
omission would render such goods liable to confiscation under Section 111, or
abets the doing or omission of such an act, or

(bjwho acquires possession of or is in any way concerned in carrying,
removing, depositing, harbouring, keeping, concealing, selling or purchasing,
or in any other manner dealing with any goods which he knows or has
reason to believe are liable to confiscation under Section 111, shall be liable, -

SECTION 114A OF THE CUSTOMS ACT, 1962.
Penalty for short-levy or non-levy of duty in certain cases. —

Where the duty has not been levied or has been short-levied or the
interest has not been charged or paid or has been part paid or the duty or
interest has been erroneously refunded by reason of collusion or
any willful mis-statement or suppression of facts, the person who is liable to
pay the duty or interest, as the case may be, as determined under 22[sub-
Section (8) of Section 28] shall also be liable to pay a penalty equal to the duty
or interest so determined

Provided that where such duty or interest, as the case may be, as determined
under [sub-Section (8) of Section 28], and the interest payable thereon under
Section [28AA], is paid within thirty days from the date of the communication
of the order of the proper officer determining such duty, the amount of penalty
liable to be paid by such person under this section shall be twenty-five per cent
of the duty or interest, as the case may be, so determined:

Provided further that the benefit of reduced penalty under the first proviso
shall be available subject to the condition that the amount of penalty so
determined has also been paid within the period of thirty days referred to in
that proviso:

Provided also that where the duty or interest determined to be payable is
reduced or increased by the Commissioner (Appeals), the Appellate Tribunal or,
as the case may be, the court, then, for the purposes of this section, the duty or
interest as reduced or increased, as the case may be, shall be taken into
account:



10.

(1)
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Provided also that in case where the duty or interest determined to be
payable is increased by the Commissioner (Appeals), the Appellate Tribunal or,
as the case may be, the court, then, the benefit of reduced penalty under the
first proviso shall be available if the amount of the duty or the interest so
increased, along with the interest payable thereon under Section 25{28AA[, and
twenty-five percent of the consequential increase in penalty have also been
paid within thirty days of the communication of the order by which such
increase in the duty or interest takes effect:

Provided also that where any penalty has been levied under this Section, no
penalty shall be levied under Section 112 or Section 114.

SECTION 114AA OF CUSTOMS ACT, 1962:

Penalty for use of false and incorrect material. - If a person knowingly or
intentionally makes, signs or uses, or causes to be made, signed or used,
any declaration, statement or document which is false or incorrect in any
material particular, in the transaction of any business for the purposes of this
Act, shall be liable to a penalty not exceeding five times the value of goods.

SECTION 117 OF CUSTOMS ACT, 1962:

Penalties for contravention, etc., not expressly mentioned: - Any person who
contravenes any provision of this Act or abets any such contravention or who
fails to comply with any provision of this Act with which it was his duty to
comply, where no express penalty is elsewhere provided for such
contravention or failure, shall be liable to a penalty not exceeding [four lakh
rupees].

CHAPTER NOTES TO CHAPTER 87 ITC [HS)

An incomplete or unfinished vehicle is classified as the corresponding complete
or finished vehicle provided it has the essential character of the latter (see
General Interpretative Rule 2 (a}), as for example:

(A) A motor vehicle, not yet fitted with the wheels or tyres and battery.
(B) A motor vehicle not equipped with its engine or with its interior fittings.

(C) A bicycle without saddle and tyres.”

LEGAL PROVISIONS UNDER FOREIGN TRADE LAWS APPLICABLE
IN THIS CASE:

The Foreign Trade (Development and Regulation) Act, 1992

SECTION 3.Powers to make provisions relating to imports and
exports.—(1) The Central Government may, by Order published in the Official
Gazette, make provision for the development and regulation of foreign trade
by facilitating imports and increasing exports.

(2) The Central Government may also, by Order published in the Official
Gazette, make provision for prohibiting, restricting or otherwise regulating, in
all cases or in specified classes of cases and subject to such exceptions, if
any, as may be made by or under the Order, the 1fimport or export of goods or
services or technology/

(3) All goods to which any Order under sub-Section (2) applies shall be
deemed to be goods the import or export of which has been prohibited under
Section 11 of the Customs Act, 1962 (52 of 1962) and all the provisions of that
Act shall have effect accordingly.

SECTION 11. Contravention of provisions of this Act, rules, orders and
foreign trade policy. —

No export or import shall be made by any person except in accordance with
the provisions of this Act, the rules and orders made there under and the
foreign trade policy for the time being in force.

Foreign Trade (Regulation) Rules, 1993

RULE 11 - Declaration as to value and quality of imported goods: On the
importation into, or exportation out of, any customs ports of any goods,
whether liable to duty or not, the owner of such goods shall, in the bill of entry
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or the shipping bill or any other documents prescribed under the Customs Act,
1962, state the value, quality and description of such goods to the best of his
knowledge and belief and in case of exportation of goods, certify that the
quality and specification of the goods as stated in those documents are in
accordance with the terms of the export contract entered into with the buyer or
consignee in pursuance of which the goods are being exported and shall
subscribe to a declaration of the truth of such statement at the foot of such bill
of entry or shipping bill or any other documents.

11. WILFUL MISSTATEMENT AND SUPPRESSION OF FACTS

|l bt Section 17 of the Customs Act, 1962 provided for self-assessment of
duty on import and export goods by the importer or exporter himself by filing a
Bill of Entry or Shipping Bill, as the case may be, in the electronic form, as per
Section 46 or 50 of the Customs Act, 1962, respectively. Thus, under self-
assessment, it was the importer or exporter who would ensure that he declared
the correct classification, applicable rate of duty, value, benefits of exemption
notifications claimed, if any, in respect of the imported / export goods while
presenting Bill of Entry or Shipping Bill.

S0 In terms of Section 46 (4) of Customs Act, 1962, the importer was
required to make a declaration as to truth of the contents of the Bills of Entry
submitted for assessment of Customs duty. M/s. Diwa Enviroment Project
Private Limited had wilfully mis-declared the goods as E-Scooter Spare
parts/Parts whereas the goods were “E-Bikes /E-Scooters in CKD form” and
also mis-stated the Tariff Classification of the said goods imported by them as
8714 and other CTH instead of appropriate CTH 8711. Thus, the duty appeared
to had been short levied and short paid by wilfully mis-declaring the description
of goods as “E-Scooter Spare parts/parts” and mis-stating the Customs Tariff
heading as 8714 as against the applicable Customs Tariff Item No. 87116020
for the discharge of duty payable. Hence it appeared that the duty short levied
and short paid was liable to be recovered in terms of Section 28 (4) of the
Customs Act 1962.

Isla8 It thus appeared that the classification of the goods under the
Customs tariff head (CTH) 8714 and other headings declaring the goods as
individual parts claimed by M/s. Diwa Enviroment Project Private Limited 1s
required to be rejected and the said goods as detailed in Bills of Entry filed by
M/s. Diwa Enviroment Project Private Limited were required to be correctly re-
classified under Customs Tariff Heading 87116020 and charged to duties
accordingly. Accordingly, the differential Customs Duty amounting to Rs.
2,48,67,750/- (Rupees Two Crore Forty Eight Lakh Sixty Seven Thousand
Seven Hundred Fifty Only) appeared liable to be recovered from M/s. Diwa
Enviroment Project Private Limited by invoking the extended period of five years
as per Section 28 (4) of the Customs Act, 1962, in as much as the duty was
short paid on account of wilful mis-statement as narrated above. Further the
interest at the prescribed rate was also liable to be recovered from them in
terms of Section 28 AA of Customs Act, 1962. Also, the importers M/s. Diwa
Enviroment Project Private Limited had rendered themselves liable to penalty
under Section 114A of the Customs Act, 1962.

11.4. It further appeared that the goods i.e., ‘E-Bikes /E-Scooters in CKD
form’ as detailed in the Bills of Entry filed by M/s. Diwa Enviroment Project
Private Limited (as detailed in Annexure-A) were imported by resorting to mis-
declaration and mis-classification by way of wilfull mis-statement in the Bills of
Entry filed under Section 46 of the Customs Act, 1962, before the designated
authority of Customs. The goods having assessable Value of Rs. 6,05,66,322/-
(Rupees Six Crores Five Lakh Sixty Six Thousand Three Hundred Twenty
Two Only) as detailed in Bills of Entry filed by M/s. Diwa Enviroment Project
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Private Limited (as detailed in Annexure-A), appeared liable to confiscation
under the provisions of Section 11 1{m) of the Customs Act, 1962.

11.5, Further, on account of their above said acts of omission and
commission, which had rendered the goods liable to confiscation under Section
111 (m) of the Customs Act, 1962, M/s. Diwa Enviroment Project Private
Limited, were also liable for penalty under Section 112 (a) and (b) of the Act ibid.

11.6. M/s. Diwa Enviroment Project Private Limited appeared to have mis-
declared the description of the goods imported by them as parts instead of e-
bike/e-scooter in CKD condition. Further, it appeared that M/s. Diwa
Enviroment Project Private Limited deliberately devised fraudulent modus to
mis-declare the parts of e-bikes/e-scooters and tried to get these goods cleared
from the port to hide the actual import of an e-bike/e-scooter. Thus, it appeared
that M/s. Diwa Enviroment Project Private Limited knowingly or intentionally
made, signed or used false declaration, statement or document which appeared
to be false or incorrect in material particular, in the transaction of above import
business for the purposes of the Customs Act in the Bills of Entry filed by them
before the Indian Customs. By their acts of omission and commission it
appeared that they had rendered the goods imported by them under Bills of
Entry mentioned in Table-1 above liable for confiscation under Section 111(m)
of the Customs Act, 1962. Further, they appeared to had rendered themselves
liable for penalty under the provisions of Section 112(a) and (b) or Section 114A
and Section 114AA of the Customs Act, 1962.

12 ROLE OF THE PERSONS

1251 Shri Patel Jagdishbhai Mulchandbhai being the Director of M/s.
Diwa Enviroment Project Private Limited and looking after all technical R&D
and purchase in the company was responsible for the managing the imports. It
was evident from discussion hereinabove that M/s. Diwa Enviroment Project
Private Limited deliberately devised fraudulent modus to mis-declare the CKD
condition parts of e-bikes/e-scooters and tried to get these goods cleared from
the port to hide the actual import of an e-bike/e-scooter. And thus Shri Patel
Jagdishbhai Mulchandbhai who is Director of the company and also handling
all purchase of the company was directly involved in mis-declaration in import
of CKD e-bikes/e-scooters as parts/spare parts of e-bikes/e-scooters.

1252 It appeared that he was aware of the provisions of the Customs Act,
1962 as well and fully aware of the goods being imported and could have easily
declared the correct classification of the goods imported by M/s. Diwa
Enviroment Project Private Limited under CTH 8711. In fact Shri Patel
Jagdishbhai Mulchandbhai had himself stated that M/s. Diwa had imported
two models of their suppliers’ scooters. M/s. Diwa only changed the Brand
Name of their suppliers’ e-scooters and got their {Diwa’s) brand names like
‘Rapido’, Vgore’ and ‘Mini-Vgore’ printed on parts of imported e-scooters by the
suppliers themselves,  Moreover, the Chassis Number was also already
marked/embossed by the supplier on such imported e-scooters in CKD form.
Therefore, it appeared that prior to import of goods he was well aware that they
were importing complete/finished e-scooters/e-bikes in CKD form.

12.3 From the mail communication submitted by Shri Patel Jagdishbhai
Mulchandbhai it was clearly evident that he had placed order for Sets of vehicle
in CKD condition to their Chinese suppliers of, however, he chose to mis-
declare the said imports as Parts of E- vehicle and mis-classify the goods under
CTH 8714 and other CTH, so that they could enjoy the benefits by paying lower
Customs duty, thereby resulting in evasion of Customs Duty. [t therefore
appeared that by his acts of omission and commission, he had rendered the
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goods imported under Bills of Entry mentioned in Table-1 above liable for
confiscation under Section 111 (m) of the Customs Act, 1962 and consequently,
he appeared to had rendered himself liable for penalty under Section 112(a) and
112 (b) of the Customs Act, 1962 and Section 114AA and 117 of the Customs
Act, 1962.

18. In the present case, the amount of Duty evaded by M/s. Diwa
Enviroment Project Private Limited, Plot No. 16, 17, 18 19 & 20, Mahalaxmi
Industrial Estate, Near Virat Alloys, Kadi Road, at Dhanot, Ta. Kalol,
Gandhinagar- 382729 in respect of imported goods cleared through multiple
ports/ICDs viz. Air Cargo Complex (INAMD4), ICD Thar Dry Port (Sanand)
(INSAU6), ICD Khodiyar (INSBI6) all three falling under the jurisdiction of
Commissioner of Pr. Customs, Ahmedabad and Nhava Sheva Port (INNSA1)
falling under the jurisdiction of Principal Commissioner of Customs, Nhava
Sheva. Since the total Duty in respect of imported goods cleared through Air
Cargo Complex (INAMDA4), ICD Thar Dry Port (Sanand) (INSAU6), ICD Khodiyar
(INSBI6) were falling under the jurisdiction of Commissioner of Pr. Customs,
Ahmedabad and the Principal Commissioner of Customs, Ahmedabad was
proper authority for issuing the Show Cause Notice in terms of Section 110AA
read with Notification no. 28/2022 customs (NT) dated 31.03.2022 issued by
Central Board of Indirect Taxes and Customs (CBIC), New Delhi.

14. M/s. Diwa Enviroment Project Private Limited, Plot No. 16, 17, 18 19
& 20, Mahalaxmi Industrial Estate, Near Virat Alloys, Kadi Road, at Dhanot, Ta.
Kalol, Gandhinagar- 382729 was called upon to show cause to the Principal
Commissioner of Customs, Ahmedabad as to why:-

i. The goods imported vide Bills of Entry mentioned in Table-1 and as
detailed in Annexure-A to the show cause notice should not be re-
classified under Customs Tariff Heading 87116020 of the First Schedule
to the Customs Tariff Act, 1975 and Customs Duty amount payable be
re-assessed and re-determined at Rs. 2,48,67,750/- (Rupees Two Crore,
Forty Eight Lakh, Sixty Seven Thousand, Seven Hundred and Fifty only)
accordingly;

ii. The goods imported valued at Rs. 6,05,66,322/-(Rupees Six Crore, Five
Lakh, Sixty Six Thousand, Three Hundred, Twenty Two only)as detailed
in Annexure-A should not be held liable for confiscation under the
provisions of Section 111(m) of the Customs Act, 1962;

iii. Differential Customs Duty amounting to Rs. 2,48,67,750/- {(Rupees Two
Crore, Forty Eight Lakh, Sixty Seven Thousand, Seven Hundred and
Fifty only), on the imported goods as detailed in Annexure-A, should not
be demanded and recovered from them under Section 28(4) of the
Customs Act, 1962,

iv. Interest should not be recovered on the said Customs duty, at Sl. No. (iii)
above, under Section 28 AA of the Customs Act, 1962,
V. Penalty should not be imposed on under the provisions of Section 114A

/112 of the Customs Act, 1962 for acts of commission and omission
discussed hereinabove.

vi. Penalty should not be imposed under Section 114AA of the Customs Act,
1962.

1L5T: Shri Patel Jagdishbhai Mulchandbhai, Director of M/s. Diwa

Enviroment Project Private Limited, was called upon to show cause to the Pr.
Commissioner of Customs, Ahmedabad as to why penalty should not be
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imposed on them under the provisions of Section 112 and Section 114AA of the
Customs Act, 1962 for his acts of commission and omission as discussed
hereinabove.

DEFENCE REPLY

16. A defence reply was filed by the importer vide letter dated 07.02.2025. In
the defence reply, it was contended that:-

(i) As the Parts of Electric Scooter imported by them did not find mention
under Chapter Heading 871160, they had claimed classification of the same
under Chapter Heading 8714 at the time of filing bills of entry. In the Bills of
Entry filed they had clearly and specifically declared that the goods imported
were parts of Electric Scooters. It was also an undisputed matter of record that
the classification claimed in the Bills of Entry filed by them was accepted by the
Customs authorities at the port of import after due examination of the goods
and the Bills of Entry filed by them were assessed accordingly. However, the
investigating agency i.e. DRI had alleged that the goods imported by them were
classifiable as e-scooter/e-bikes in CKD condition without even physically
examining the goods imported by them. On the contrary, the Customs Officers
at the port of import had accepted their claim for classification under heading
8714 after proper examination of the goods.

(i)  The allegations that they had imported all the major /essential parts
required to make complete e-scooters/e-bikes by classifying them under
chapter heading 8714 and that the goods imported by them were complete e-
scooter/e-bike in CKD condition classifiable under Chapter 8711 appeared to be
based upon Rule 2(a) of the General Rules for Interpretation of the Import Tariff
and the HSN Explanatory Notes of Chapter 87. It is clear from the terms and
phrases used in Rule 2(a) and the HSN Explanatory Notes that for
determination of classification, the “incomplete or unfinished articles had to
have the essential character of the complete or finished article”. Therefore,
for determining the classification in terms of the said Rule 2(a) and the HSN
Explanatory Notes it was necessary to establish that the incomplete or
unfinished article had the essential character of the complete or finished article.
In the instant case no evidence had been brought on record in the impugned
notice which even remotely established or suggested that the parts imported by
them represented the import of an incomplete or unfinished article having the
essential character of the complete or finished article. The department had not
shown how the Parts imported by them when put together constitute an
incomplete or unfinished article having the essential character of the complete
or finished article.

(iii) The phrase ‘essential character’ had not been defined in the law and as
such the same had to be interpreted in terms of the trade parlance and common
linguistic understanding of the phrase. The goods under consideration were e-
scooters/ e-bikes and as such it was of prime importance to examine the
statutory definition of Battery-Operated Vehicle. Rule 2(u) of the Central Motor
Vehicles Rules, 1989 defines the same as under:

“Battery operated vehicles means a vehicle adapted for use upon reads and
powered exclusively by an electric motor whose traction energy is supplied
exclusively by traction battery installed in the vehicle”

The above definition expressly demonstrated that the e-scooter/ e-bike
mandatorily needed to have a battery installed in the vehicle. In other words,
the goods were not covered under the definition of Battery-Operated Vehicle
unless the battery had been installed in the vehicle. The natural corollary to the
said definition implied that the goods can be said to have the essential
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characteristics of an e-scooter/ e-bike if and only if the battery had been
installed. In the instant case, there was no dispute to the fact that the goods
were imported in the form of parts and there was no import of battery. In such
cases, where there was no import of battery, the captioned goods cannot be said
to have the essential characteristics of e-scooter/ e-bike. Thus, the proposal to
classify the captioned goods as e-scooter/ e-bike on the basis of Rule 2(a} of the
General Rules of Interpretation falls flat on this count only.

(iv) the Department itself had accepted and admitted that not all the parts
which go into making a complete or finished article having the essential
character of an e-scooter/e-bike had been imported by us. At Para 6 (C) of the
impugned Notice it is stated that “very few parts like battery, charger, tyres
etc. are locally procured’. It has been further stated in the said paragraph
that “Hence, the imported parts constitute the majority of the e-scooter/e-bike”.
Therefore, even the Department acknowledged and accepted the fact that not all
the parts required for constituting a complete e-scooter/e-bike were imported by
them. Once it was accepted that not all the Parts of the e-scooter were imported
by them, it failed the crucial test of such Parts having the ‘essential character’
of the complete or finished article. The natural corollary was that some Parts or
the Sum of such Parts if it did not have the essential character of the complete
or finished article cannot be classified by applying Rule 2(a) and the HSN
Explanatory Notes of Chapter 87. Consequently, the proposal of the department
to classify the parts of e-scooter/e-bikes imported by us under heading 8714
fails on this very ground.

V) The term ‘essential characteristic’ has been illustrated in Explanatory
Notes to Chapter 87 as under:

“ An incomplete or unfinished vehicle is classified as the
corresponding complete or finished vehicle provided it has the
essential character of the latter (see Interpretative Rule 2{aj), as for
example :

(A} A motor vehicle, not yet fitted with the wheels or tyres or battery.

(B) A motor vehicle not equipped with its engine or with its interior fittings.

(C) A bicycle without saddle and tyres.” {Emphasis supplied]

The illustrations depict the meaning that the vehicle needs to be in an
assembled condition as a unit and only the remaining fittings were wheels,
tyres, battery, engine or interior fittings. In the instant case, it was on record
that the imported goods were not units in which the only remaining fittings
were wheels, tyres, battery, engine or interior fittings. It was expressly clear that
the term ‘essential characteristic’ would not apply merely to the parts which
were to be taken on the assembly line for manufacture of the unit. On the
contrary, the impugned notice itself mentioned that the different parts imported
have been subjected to the assembly line in 3 stages so as to obtain the e-
scooter/ e-bike.

(vij It was further submitted that the impugned Notice had not properly
appreciated the facts and details contained in the Bills of Entry under dispute
and wrongly alleged that the Parts imported by them were e-scooter/e-bikes in
CKD condition; that the goods can be said to be in CKD condition only if the
sum of the parts results in the whole i.e. if the parts and components in a
consignment were put together/assembled it should result in the finished
product. The allegations in the impugned Notice that they had imported goods
in CKD condition failed even on this ground. Further, it is submitted that
despite the varying quantities of the different parts the same has been
deliberately ignored and it had been wrongly alleged that we had imported 300
sets of Rapido and 640 sets of Vgore brand e-scooter/e-bikes under the said Bill
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of Entry No. 4279059 dated 11.06.2021. Some of the major parts along with the
quantity imported in respect of this Bill of Entry were:

'Parts of Rafﬁ&o brand Electric Scooter imported under Bill of |

Entry No. 4279059 dated 11-06-2021 b
Description of Goods | Quantity
' Chassis | 300 -
Lock Set Assy 700
Circuit Breaker | 540
Tie 5 FE— i
Battery Cables 400 i
Charging Socket 320
Connector 380 '
Throttle & LH Grip 460 - T
Steel Ring 460
'Head Light 306
Rear Light 306
Lock Clip 10
Number Plate 1000
Remote Alarm 380 L
Battery Lead Acid Charger 310
12V Flasher 380
Horn \ 460
Brake Lever 460
Hard Logo 1 500 ]

No. 4279059 dated 11-06-2021

Parts of Vgorebrand Electric Scooter imported under Bill of Entry

'_Descrigtiox; of Goods | Quantity
Chassis | 640
Lock Set Assy 1040 )
Tie UL S
Head Light 6352
| Rear Light 652
L&R Indicator Light 652
Rear Wheel Inner Mudguard 652
Chassis Mudguard-PP 652
Front Inner Cover-PP 652
Charger Socket Holder —PP 652
Lock Clip 25 >
' Battery Lead Acid Charger 380 |
Rear Brake Cable 960 g
LED Bulbs 160 B
Disc Brake Shoes 320 -
| Drum Brake Shoes 400
Brake Cut-Off Switch 200
Junction Box 400
Air Valve B 940 i
Hard Logo _ 630

(vii) It was alleged in the impugned Notice that they had imported 300 sets of
Rapido and 640 sets of Vgore Model e-scooter/e-bikes under the said Bill of
Entry. However, it was very clearly evident from the details tabulated above that
there were varying quantities of different parts of the e-scooter some of which
were more than that required for a complete/finished e-scooter and some were
less that that required for a complete/finished e-scooter, which clearly indicated
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and established beyond doubt that they had actually imported parts of e-scooter
and not e-scooters in CKD condition.

(viii) Some of the major parts along with the quantity imported in respect of the
other two Bills of Entry referred to in Table-2 of Para 4.1 of the impugned Notice
were :

Parts of Rapido brand Electric Scooter imported under Bill of Entry No.
9736174 dated 27-11-2020

Description of Goods Quantity
Chassis 15}
DC Motor Controller 1455
60V20AH Battery Charger 150
Tie 05
Headlight 153
Rear Light 153
L&R Indicator Light 153
Read Number Plate 1H578)
Hook -PP 158

| Fork Axle Spring, Screws 01 set
Lock Clip 05
Front Axle, Sleeve, Bolts ) - 01 set
Spring, Rubber, Handlebar, Bolts, Rings 01 set

Parts of Vgore brand Electric Scooter imported under Bill of Entry No.
9736174 dated 27-11-2020

Description of Goods Quantity
Chassis 150
DC Motor Controller 153
60V20AH Battery Charger 150
Tie 105
' Headlight 5SS
Rear Light 153
L&R Indicator Light 153
Fork Axle Spring, Screws - 01 set
Lock Clip 05
 Front Axle, Sleeve, Bolts 01 set SN
Spring, Rubber, Handlebar, Bolts, Rings 01 set

It was also very pertinent and important to note that they had also imported
1530 pieces of Sealed Lead Acid Battery under Bill of Entry No. 9736174 dated
27-11-2020.

Parts of Rapido brand Electric Scooter imported under Bill of Entry No.
2748763 dated 13-02-2021
Description of Goods Quantity
| Chassis 300
Lock Set Assly 500
Circuit Breaker 420
The 05 .
Battery Cables 200
Charging Socket 160
Converter 340
Throttle & LH Grip 380
Steel Ring 380
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 DC Motor Controller 306 |
Head Light | 306 r !
Rear Light 306

LR Indicator Light _ 306 -
Rear Number Plate nght 306 |
Rear Fork Axle, Spring, Sleeves |01

' Lock Clip )

Front Axle, Sleeve, Bolts |l 0.
Spring, Rubber, Handle, Bar, Bolts, ngs 01 ol |
250W DC Motor 306
Remote Alarrn | 340 =
Battery Charger 280
Ambose Logo SEIe (T
EEBIBEll. sy 1) 80
12V Flasher 340
Horn 3 380 .
Disc Brake Shoes 160
Drum Brake Shoes 200
Brake Cut-off Switch O Left & Right 1100
Brake Lever 380
Rear Brake Cable qem.. O

| Junction Box 200

Parts of Vgofebrand Electric Scooter imported under Bill of Entry No.
2748763 dated 13-02-2021

Description of Goods ] Quantlty
Chassis S8 -
| Lock Set Assy 500
Tie 05
| DC Motor Controller o e
Head Light i 306
Rear Fork Axle Sprlng, , Sleeves 01
Lock Clip 25
Front Axle, Sleeve, Bolts 01
Spring, Rubber, Handle, Bar, Bolts, Rings L 00 S =
250W DC Motor o = 306
60V20AH Battery Charger 200
Ambose Logo 500 B

It was also very pertinent and important to note that they had also imported
2040 pieces of Sealed Lead Acid Battery under Bill of Entry No. 2748763 dated
13-02-2021.

(ix) It was alleged in the impugned Notice that they had imported 150
sets and 300 sets each of Rapido and Vgore Model e-scooter/e-bikes under the
said Bills of Entry. However, it was very clearly evident from the details
tabulated above that there were varying quantities of different parts of the e-
scooter some of which were more than that required for a complete/finished e-
scooter and some were less that that required for a complete/finished e-scooter.
Further, two Bills of Entry i.e. 9736174 dated 27-11-2020 and 2748763 dated
13-02-2021 they had totally imported 3570 pieces of Sealed Lead Acid Battery.
These facts clearly indicated and established beyond doubt that they had
actually imported parts of e-scooter and not e-scooters in CKD condition as
alleged by the department.

(x) It was further submitted that they had under the other bills of entry
in dispute, similarly imported different parts in varying quantities which can
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under no circumstances be construed to be import of e-scooter/e-bikes in CKD
condition as the varying quantity of the Parts imported by them cannot be
totally used to constitute Completely Built Units. The details of some of the
Parts imported by them under these Bills of Entry were:

Parts of Rapido brand Electric Scooter imported under Bill of Entry No.
5638727 dated 30-09-2021

Description of Goods = Quantity

Chassis | ]

Tie il 10

LH Horn Switch ’ 410

Indicator Switch 410
| Light Switch 410

RH Horn Switch 410

Converter 310-...

Brake Sensor 510
DC Motor Controller 320 ]
| Headlight 3 316 '
| Rear Light Do 4

L&R Indicator Switch 316

Rear Number Plate Light B 316

Number Plate 500

250W DC Motor 1312

Motor Sensor PCBS | 100

Parts of Tféafe“‘t_)?and—E_lectric Scooter imported under Bill of Entry No.
5638727 dated 30-09-2021

Description of Goods Quantity
Chassis 180
Seat Lock 180
LH Horn Switch ol 28 Wit ag s I |
Indicator Switch 280
Light Switch 280
Rear Carrier 180
DC Motor Controller | 180
Headlight 183
Tool Box Inner Box-PP X 183
Hook-PP e 183
' Rear Light 183
Lock Clip 05
250W DC Motor s 180 1
Air Valve 500

Parts of Rapido brand Electric Scooter imported under Bill of Entry No.
7086899 dated 15-01-2022

| Description of Goods Qua_1.1tity

Front Shock Absorber |50

Lock Set Assly ; 2

Seat Lock 150 5
Wiring Harness 30

LH Horn Switch : 100

Rear Carrier 25 Jouil
Converter 10

Throttle & LH Grip [T 50

Steel Ring & 10

Rear View Mirror Set 10

Rim 10
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Front Disc Brake Assy __;__10 i |
| Brake Cut-off Switch 100 oz
DC Controller 100
Head Light | 20 -
Rear Light 20 e
Meter 50
[Tool Kits 10
' DC Motor k. 11101
L Brake Lever Sensor 20
| Hard Logo 1000

| Parts of Vgore brand Electric Scooter imported under Bill of Entry No. |

7086899 dated 15-01-2022

Description of Goods Quantity
Chassis £l 1830 -
Front Shock Absorber LR 150
Lock Set Asst 130 £ N
Seat Lock 230
‘Seat Lock Cable 180
Circuit Breaker fI30
Wiring Harness 190
LH Horn Switch 880
| Indicator Sw1tch - : 230_ e
' Rear Carrier i 150
| | Converter = 1130
Throttle and LH Grip 180
Rear View Mirror Set 140
|Rim 13 .55 =
DC Controller | 190
USB Socket g T
Headlight Sty T
Battery Cover—PP LS
Handle Bar 160 .
Meter -y 180 o
250W DC Motor 150
Remote Alarm 140
' 12V Flasher ] US55
L Brake Lever Sensor _ 155
Disc Brake Shoes S0
Brake Cut-off Switch |50 ) ST
Rear Number Plate 200 °
' Hard Logo 1000 |

(xi)

From the details of the major parts imported by them under the different

Bills of Entry, detailed in the tables above, it was very clear that there were
different quantities of different parts. The department had not shown how these
Parts in different quantities could be construed to be e-scooter/e-bikes in CKD
condition. The department had also not brought on record any material or
evidence to show that the Parts in different quantities imported by them were
having the essential character of e-scooter/e-bike. The department had also not
placed on record any evidence to show that the Parts in different quantities
imported by them were e-scooter/e-bike in CKD condition. It was also pertinent
to mention that while importing various Parts of Rapido Model e-scooter in
different quantities under Bill of Entry No. 7086899 dated 15-01-2022, no
Chassis of the said Rapido Model was imported by them and when no Chassis
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was imported by them, the allegation of the department that they had imported
e-scooter in CKD condition was beyond belief.

(xii) Considering the factual position as regards the Parts imported them
and the lack of any evidence in the impugned Notice to establish that the Parts
imported by them were having the essential character of e-scooter in CKD
condition, the proposal in the impugned Notice to reclassify the Parts imported
by us under CTH 87116020 was not sustainable either factually or legally.
Therefore, the impugned Notice deserved to be dropped and the classification
claimed under 8714 was required to be upheld.

(xiii) CTH 871160 of the Customs Tariff covers Motor Cycles, Scooters,
Mopeds etc. with electric motor for propulsion. It, however, did not cover parts
of the vehicles falling under 871160 and a specific Chapter Heading 8714 covers
‘Parts and Accessories of Vehicles of Headings 8711 to 8713 and despite this the
department had in the impugned Notice proposed classification of the parts of
e-scooters imported by us under CTH 87116020 by relying upon Serial Number
531A of Notification No. 50/2017-Cus dated 30-06-2017 as amended by
Notification No. 03/2019-Cus dated 29-01-2019 and Notification No. 01/2020-
Cus dated 02-02-2020.

(xiv) It had been alleged that they had not imported parts in the form
specified in condition 1(a) and 1(b) and hence, they were not applicable and that
the e-bike/e-scooter imported by them in CKD condition fell under the category
of (2) of the above Serial Number 531A of the said Notification, which was totally
erroneous, a violent interpretation and reading of the words and phrases used
in the said Notification. It has to be appreciated that Notification No. 50/2017-
Cus dated 30-06-2017 as amended by Notification No. 03/2019-Cus dated 29-
01-2019 and Notification No. 01/2020-Cus dated 02-02-2020 prescribes the
effective rate of Basic Customs duty in respect of the goods specified in the said
Notification. While the Tariff rate in respect of Goods of Chapter Heading 8711
is 100%, the Government of India has by issue of the said Notification
prescribed the effective rate applicable on import of the specified goods.
Therefore, the Notification has to be understood and applied considering this
crucial aspect. It was evidently clear that Serial Number (1) (a} and (b) of Serial
Number 53 1A of the said Notification is in respect of Electrically operated motor
vehicles imported in a Completely/Semi Knocked Down (CKD/SKD) condition.
While Serial Number (2) of Serial Number 531A of the said Notification was in
respect of Completely Built Units (CBU) which implied that though the Tariff
rate of Basic Customs Duty (BCD) was 100%, the Government had prescribed
effective rate of BCD when goods of CTH 8711 were imported in different forms.
Accordingly, when the goods were imported in CKD condition, the effective rate
of BCD is 10% while in the case of import in SKD condition the effective rate of
BCD was 15%. However, if the goods were imported as Completely Built Units,
the applicable effective rate of BCD was 50%; that the goods imported by them
were neither in CKD or SKD condition and neither were they Completely Built
Units as they had imported only Parts of e-scooter/e-bike and consequently,
none of the categories specified in Serial Number 531A of the said Notification
was applicable to the Parts imported by them:.

(xv) By claiming classification of the Parts imported by them under CTH
8714 paid BCD at the rate of 15% and IGST at the rate of 28%. The BCD in
respect of e-scooters imported in CKD condition was 10% which was later
increased to 15% and the applicable IGST was 5%. It is also pertinent to
mention that as a prudent businessman they could have imported all the Parts
of e-scooter along with Battery Pack if they had wanted to avail of the benefit of
the said Notification. Further, as they had also imported Battery under Bills of
Entry No. 9736174 dated 27-11-2020 and 2748763 dated 13-02-2021 they
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could have declared the goods imported by them as e-scooter in CKD condition
so as to be eligible for the benefit of Sr.No.531A of the said Notification.
However, since they had not imported e-scooters in CKD or SKD condition nor
had we imported e-scooters as a Completely Built Unit, they had claimed
classification of the Parts imported by them under CTH 87 14.

(xvi) They relied upon the judgment of the Honourable Tribunal in the
case of Commissioner of Customs (Port), Kolkatta Vs. Ms. Twinkle Tradecom
Private Limited, Kolkata in Customs Appeal No. 78675 of 2018. The Hon’ble
Tribunal had vide Final Order No.75722/2024 dated 21-03-2024 rejected the
appeal filed by the Department. The relevant part of the said judgment is
reproeduced below :

“6.4 We agree with the findings of the Ld. Comumissioner (Appeals)
that the interpretation of statutes should be in line with the Act i.e.,
the Customs Tariff Act, 1975, and should be purposive in nature and
not strictly as a literal interpretation which will not serve the purpose
of the Act and the other literal description as provided. In this regard,
the Ld. Commissioner{Appeals) has referred the judgment of Hon'ble
HighCourt in the case of Macneill Engineering Ltd.Vs.Commissioner
of Customs (Port), reported in 2014(310)ELT33(Cal.), wherein it has

been held as under:

"More often than not, in the interpretation of statutes, the Cowrt should make a
purposive interpretation of their provisions. A strictly literal interpretation may not
serve the purpose of justice. The same principle should be applied to the
tnterpretation of the Customs Act, 1962 and the related statutes and rules, for
example the Customs Tariff Act, 1975 and the schedules appended thereto.

6.5 In order to have the essential characteristics of any machine or
vehicle, the parts involved in the manufacturing should fulfil the basic
principle of that vehicle or machine. The lower authority has
classified the goods under CTH 8703.80 which covers the vehicle
propelled through motor powered by a battery. The goods imported
as such, by the respondent, if assembled together, will not provide
the basic function of propulsion as required for the classification
under CTH8703. Accordingly, we uphold the findings of the ld.
appellate authority in the impugned order and hold that the goods
imported would not constitute a fully finished e-rickshaw as it did not
have all essential components for a fully finished e-rickshaw.”

The ratio of the above judgment of the Honourable Tribunal was
squarely applicable to the facts and circumstances of their case and
accordingly, the Parts of e-scooters imported by them had been correctly
classified by them under CTH 8714. Accordingly, the allegations levelled in the
impugned Notice as well as the proposal to reclassify the Parts imported by
them under CTH 87116020 as e-scooters in CKD condition was against the
judgment of the Honourable Tribunal in the case cited above. In view of their
above submissions and the factual position of the Parts imported by them and
following the ratio of the judgment of the Honourable Tribunal in the case of
Twinkle Trade com Private Limited, supra, in line with the principles of judicial
discipline, it was humbly requested that the proposal to reclassify the Parts
imported by them under CTH 87116020 as ‘Completely Built Units’ and charge
BCD @ 50% in terms of Serial Number 531A (2) be rejected and the demand for
differential Customs duty dropped in the interest of justice.

(xvii) It was further submitted that since the classification claimed by them in
the Bills of Entry was sought to be rejected and revised by the department, the
onus of proving that the goods merit a different classification was solely upon
the department as had been held in a plethora of judgments and which was
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now a settled principle of law. The Honourable Supreme Court had in the case
of HPL Chemicals Ltd. Vs. Commissioner of Central Excise, Chandigarh
reported in 2006 (197) ELT 324 (SC) held that :

“28. This apart, classification of goods is a matter relating to chargeability and the
burden of proof is squarely upon the Revenue. If the Department intends to classify
the goods under a particular heading or sub-heading different from that claimed by
the assessee, the Department has to adduce proper evidence and discharge the
burden of proof. In the present case the said burden has not been dischargedat all
by the Revenue. On the one hand, from the trade and market enquiries made by
the Department, from the report of the Chemical Examiner, CRCL and from HSN, it
is quite clear that the goods are classifiable as “denatured salt” falling under
Chapter Heading 25.01. The Department has not shown that the subject product is
not bought or sold or is not known or is dealt with in the market as denatured salt.
The Department’s own Chemical Examiner after examining the chemical
composition has not said that it is not denatured salt. On the other hand, after
examining the chemical composition has opined thatthe subject-matter is to be
treated as sodium chloride.”

29. It has been held by this Court in a number of judgments that the burden of
proof is on the Revenue in the matter of classification. In Union of India v. Garware
Nylons Ltd. {{1996) 10 SCC 413} in para 15 this Court held as under: {SCC pp. 419-
20)

“15. In our view, the conclusion reached by the High Court is fully in accord with
the decisions of this Court and the same is justified in law. The burden of proof is
on the taxing authorities to show that the particular case or item in gquestion is
taxable in the manner claimed by them. Mere assertion in that regard is of no avail.
It has been held by this Court that there should be material to enter appropriate
finding in that regard and the material may be either oral or decumentary. It is for
the taxing authority to lay evidence in that behalf even before the first adjudicating
authority. Especially in a case as this, where the claim of the assessee is borne out
by the trade enquiries received by them and also the affidavits filed by persons
dealing with the subject- matter, a heavy burden lay upon the Revenue to disprove
the said materials by adducing proper evidence. Unfortunately, no such attempt
was made. As stated, the evidence led in this case conclusively goes to show that
nylon twine manufactured by the assessee has been treated as a kind of nylon
yarn by the people conversant with the trade. It is commonly considered as nylon
yarn. Hence, it is to be classified under Item 18 of the Act. The Revenue has failed
lo establish the contrary. We would do well to remember the guidelines laid down
by this Court in Dunlop India Ltd. v. Union of India [{1976) 2 SCC 241 : AIR 19775C
597/ in such a situation, wherein it was stated: (SCC p. 254, AIR p. 607, para 35}

‘When an article has, by all standards, a reasonable claim to be classified under
an enumerated item in the Tariff Schedule, it will be against the very principle of
classification to deny it the parentage and consign it to an orphanage of the
residuary clause.’ ”

The above judgment was followed and reiterated by the Honourable
Supreme Court in their judgment dated 20-10-2023 in the case of
Commissioner of Central Excise, Ahmedabad Vs. Urmin Products P. Ltd and
Others in Civil Appeal No. 10159-10161 of 2010 reported at [2023] 13 S.C.R.
573 : 2023 INSC 951 and in case of M/s. Parle Agro (P) Ltd. Vs. Commissioner
of Commercial Taxes, Trivandrum in Civil Appeal No. 6468-69 of 2017. The
judgments of the Honourable Supreme Court cited above were squarely
applicable to the facts and circumstances of the present case. While proposing
classification of the Parts imported by them under CTH 87116020 as e-scooters
the Department had not given any cogent grounds nor had it brought on record
any evidence justifying classification of the Parts imported by them as e-
scooters under CTH 87116020, however, nowhere had the Department shown
that the Parts imported by them when put together result in a complete and
functional e-scooter/e-bike and neither had the Department been able to
establish that the Parts were having the essential character of the
complete/finished article. In view thereof, the provisions of Rule 2(a) of the
General Rules for Interpretation of Tariff as well as the HSN Explanatory Notes
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of Chapter 87 did not apply to the Parts imported by them as the test of
‘essential character had not been passed. Therefore, as per the law laid down
by the Honourable Supreme Court, the Department had failed to discharge the
burden of establishing that the Parts imported by them were classifiable under
CTH 87116020. Consequently, the proposal to classify the Parts of CTH 8714
imported by them under a different Chapter Heading deserved to be quashed
and the proceedings initiated under the impugned Notice dropped.

(xviii) The impugned Notice had proposed reclassification and demanded
consequential differential Customs duty in respect of nine bills of entry filed by
us for import of Parts of e-scooters were:

S.No. Bill of Entry No. & | Goods Imported
Date | il
il 0736174 dated 27- Parts of e-scooter including Battery
11-2020 | and Charger = ]
2 9875444 dated O8- | Parts of e-scooter — Only Tail Light
| [11-2020 ey, ') |
i 2748763 dated 13- | Parts of e-scooter including Battery
| 02-2021 | and Charger i |
| 4 3119388 dated 12- | Parts of e-scooter — Only Disc Pad
03-2021 Sl | e |
5 4279059 dated 11- | Parts of e-scooter I
| oe201 | -
| 6 4323721 dated 15- | Parts of e-scooter
| 05200 L =T
| 7 4520096 dated O0l- | Only Battery !
07-2021 1.4 |
I 8 5638727 dated 30- | Parts of e-scooter
| 1 09-2021 i =i
9 7086899 dated 15- | Parts of e-scooter
01-2022 |

Assuming but not accepting the contention of Department, it was
clearly seen from the details above that the goods at Serial Number 1 and 3 of
the Table above were covered by Serial Number 1(a) of Serial Number 531A of
Notification No. 50/2017-Cus dated 30.06.2017 and accordingly attract Basic
Customs duty at the effective rate of 10%.

(xix) Further, it can be seen from the details enumerated in the Table above
that though they had imported only Tail Lights, Disc Pads and Battery under
the Bills of Entry at Serial Number 2, 4 and 7 of the above Table, the
department had sought to classify even these goods as e-scooter/e-bikes under
CTH 87116020 and demanded Customs duty in terms of Serial Number 531A
(2) of Notification No. 50/2017-Cus dated 30.06.2017. It, therefore, appeared
that the Department had considered the entire goods imported under the said
nine Bills of Entry as a whole to arrive at the conclusion that they had imported
e-scooter in CKD condition.

(xx) They had paid IGST @ 18% and 28% in respect of their import of
Parts of e-scooter of CTH 8714. If the proposal of the department to classify
their goods under CTH 87116020 was accepted, they were eligible for the
benefit of Serial Number 1(a) of Serial Number 531A of Notification No.
50/2017-Cus dated 30.06.2017 for payment of Basic Customs duty @ 10%.
Further, as per Para 7.1 of the impugned Notice they were liable to pay IGST
@5% in terms of Serial Number 242A of Notification No.12/2019-Integrated Tax
(Rate) dated 31.07.2019. Therefore, if the goods imported by them were re-
assessed by classifying the same under CTH 87116020 they were liable to pay
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BCD @ 10% in terms of Serial Number 1{a) of Serial Number 531A of
Notification No. 50/2017-Cus dated 30.06.2017 and IGST @ 5% and they would
also be eligible for refund of the excess IGST paid by them.

(xxi) In the impugned Notice at Para 4.10 to 4.12, some quotations as
well as draft invoices had been referred to which they submitted that in the
course of our business they seek and receive offers and quotations from many
overseas suppliers, but they do not always translate into firm purchase orders,
which was clearly seen from the fact that while the said quotation did not result
to any purchase or imports of any goods from this company and that their
imports in respect of the nine bills of entry referred to in the impugned Notice
were from M/Zhejiang Taizhou Jiefeng Import & Export Co. Ltd.,
M/s.ChangzingTianying Import and Export Co. Ltd, and M/s.Peerless
Automotive Co. Ltd. Similarly, in case of M/s. Ora Enterprise, Peerless
Automotice Co. Ltd, China and it had been inferred that they had imported the
goods mentioned in quotation to which they submitted that they had imported
one consignment of Parts of e-scooter from M/s. Peerless Automotive Co. Ltd,
the goods of the Model and specification referred to in the said quotation were
never purchased or imported by them. Accordingly, the mail correspondences
and the quotations referred to have no relevance as the goods mentioned
therein were never purchased or imported by them and neither was there any
allegation by the department that they had purchased and imported the goods
mentioned in these quotations.

(sex¢ii) They had at the time of filing Bills of Entry furnished the true and
correct description of the goods as well as the correct classification of these
goods and had also submitted the requisite documents. All the particulars of
the goods imported by them had been fully and correctly declared by them and
were subjected to examination by the Customs Officers at the Port of Import
and even the Customs Officers physically examining the goods had not found
any discrepancy in any of the goods or its description in the documents filed by
us and that no document or evidence other than what was submitted by them
at the time of import had been brought on record to establish any mis-
declaration of any particulars on their part. It was also a settled principle in law
that in matter of classification and interpretation suppression or mis-
declaration cannot be alleged. The issue involved in the present Notice was
purely of interpretation and classification. The classification claimed by them
based on the description of the goods in the Bills of Entry was accepted by the
Customs Officers at multiple Ports of Import. Merely because DRI, was having a
different view, the classification cannot be changed by alleging mis-declaration,
particularly when the factual position of the goods declared before the Customs
Authorities had not changed and neither had any new fact or evidence been
brought on record by DRI; that they relied upon the judgment of the
Honourable Supreme Court in the case of CCE Vs. Chemphar Drugs and
Liniments reported at 1989 (40) ELT 276 (SC). Similarly in the case of Pushpam
Pharmaceutical Company Vs. CCE reported at 1995 (78) ELT 401 (SC) and the
judgment of the Honourable Tribunal, Ahmedabad in the case of Power Grid
Corporation of India Limited Vs. Commissioner of Customs, Ahmedabad in
Customs Appeal No. 10829 of 2022-DB. Therefore, since there had been no mis-
declaration or mis-statement on our part, the provisions of Section 28(4) were
not applicable and extended period of limitation cannot be invoked for
demanding differential Customs duty. The nine Bills of Entry were filed between
27.11.2020 to 15.01.2022 and present Notice was issued on 08.03.2024 i.e.
much after the expiry of the normal period of limitation in terms of Section 28(1)
of the Customs Act, 1962. Therefore, the demand for differential Customs duty
was clearly time barred.
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(xxiii) The impugned Notice proposed to hold the goods imported by them
valued at Rs.6,05,66,322/- as being liable for confiscation under Section 111(m)
of the Customs Act, 1962. It had been alleged at Para 11.4 of the Notice that the
said goods were liable to confiscation as the same were imported by resorting to
mis-declaration and mis-classification by way of mis-statement in the bills of
entry; and that they had neither mis-declared or mis-classified the goods nor
indulged in any mis-statement and that they had filed Bills of Entry and
furnished the proper documents and also furnished the full and correct
description of the goods imported by them. Additionally, no material evidence
had been brought on record to establish any mis-declaration or mis-statement
on their part and the entire contents of the impugned Notice was based upon
the details and documents furnished by them before the Customs Officers at
the time of import; that they rely to the following case laws:

M/s Lewek Altair Shipping reported at 2019 (366) ELT 318 {T) wherein
the Hon’ble Tribunal has held as under:

“Eyen otherwise, we find it hard to hold that an assessee who filed bill of entry with a
Customs Tariff Heading which is not correct, will render his goods liable to confiscation
under Section 111({m). The Customs Tariff Heading indicated in the Bill of Entry is only
a self assessment by the appellant as per his understanding which ts subject to re-
assessment by the officers if necessary. Therefore, an assessee, not betng an expert in
the Customs law can claim a wrong tariff or an ineligible exemption notification and
such claim does not make his goods liable to confiscation. It is a different matter if the
goods have been described wrongly or the value of the goods has been incorrectly
declared. In this case, although there was an allegation in the show cause notice that
the invoices were initially submitted for a lower value and thereafter were revised Sfor
higher amount, the confiscation in the impugned orders were only on the ground that
CTH in the bill of entry was incorrect. In our view, this cannot form the basis for
confiscation of goods under Section 11l{m). Therefore, the confiscations and the
redemption fines need to be set aside and we do so.”

The above judgment was affirmed by the Hon’ble Supreme Court as reported at
2019 (367) ELT A 328 (SC)

M /s Mittal International reported at 2018 (359} ELT 527 (T) wherein it has been
held as under:

It is seen from the records of the case that the dispute is with reference to correct
classification of the goods. In view of the two competing classifications under customs
tariff, the difference in opinion cannot be considered as mis-declaration. Consequently,
there is no justification for confiscation of the imported goods which is set aside.

Therefore, the proposal to hold the goods imported by them as
being liable for confiscation under Section 111 (m) of the Customs Act, 1962
was contrary to the provisions contained in the said Section. The department
had also not put forth any evidence on record to establish that the goods
imported by them did not correspond to the particulars declared in the Bills of
Entry filed by them. Accordingly, there was no merit in the proposal to hold the
goods imported by them as being liable for confiscation under Section 111(m) of
the Customs Act, 1962.

(xxiv) The impugned Notice also proposes imposition of penalty under
Section 112 or Section 114A and Section 114AA of the Customs Act, 1962; that
the Department had specified in what way they had made, signed or used false
declaration, statement or documents; that they had furnished the documents of
the overseas supplier while filing Bills of Entry and these documents contained
the true and correct description of the goods imported by them and the same
were declared in the Bills of Entry. There was no allegation or evidence in the
Notice that the documents viz. Invoice, Packing List of the overseas supplier
were false document or that they contained any wrong particulars. It had also
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not been shown in what way they had subscribed to false declaration in the
Bills of Entry filed by them; that the goods imported by them and declared in
the Bills of Entry were physically examined by the Customs Officers at the port
of import and only after they were satisfied that the goods corresponded to the
description filed in the Bills of Entry that the goods were assessed and allowed
clearance. The entire dispute hinges on a wrong interpretation by the
Department of the Customs Tariff and the Notification prescribing the effective
rate of duty. At best the dispute can be termed to be one of interpretation of the
Statute. However, only with a view to overcome the bar of limitation, the
department had levelled unsubstantiated allegations without any shred of
evidence.

(xxv) The department had not specified under which sub-section i.e.
Section 112 (a) or (b) penalty was proposed to be imposed upon them and in the
absence of specific provision under which penalty was proposed to be imposed,
it was not possible for them to make any submission in this regard. It had been
held in a number of cases by various higher judicial authorities that the specific
provision under which action is proposed to be taken was to be specified in the
Notice; that since when the proposal to hold the goods liable for confiscation
itself was not justified and liable to be dropped, the question of imposition of
penalty under Section 112 of the Customs Act, 1962 did not arise and was
redundant. As regards the proposal for imposition of penalty under Section
114A of the Customs Act, 1962, it was submitted that there had been no
suppression or wilful mis-statement on their part in respect of the goods
imported by them and that they had fully and correctly declared the description
of the goods in the Bills of Entry filed and the same were verified by the
Customs Officers while physically examining the goods and no discrepancy was
found by them. Further, when the demand for differential Customs duty itself
was not justified and liable to be dropped, the question of imposition of penalty
under Section 114A of the Customs Act, 1962 did not arise and was redundant.

(xxvi) Regarding the proposal to impose penalty under Section 114AA of
the Customs Act, 1962, it was submitted that the said section provides for
imposition of penalty where a person knowingly or intentionally makes, signs or
uses or causes to be made, signed or used any declaration, statement or
document which is false or incorrect in any material particular. It was
submitted that they had not specified which document or declaration furnished
by them was false or contained false or incorrect material particulars. The
documents furnished by them at the time of filing Bills of Entry were those
which they had received from the overseas supplier and the particulars declared
in the Bills of Entry were the same as contained in these documents of the
overseas supplier. These documents were examined by the Customs Officers
who had assessed the Bills of Entry filed by us. Further the particulars
contained in these documents as well as in the Bills of Entry filed by them were
verified by the Customs Officers who had physically examined the goods
imported by us and found no discrepancy or difference in the goods and its
description in the documents as well as in the Bills of Entry. Therefore, the
unsubstantiated allegation made without any evidence and challenging or
questioning the officers who had examined/assessed the goods imported by
them was not legally sustainable and hence, liable to be dropped; that they rely
was placed on the following case laws in this regard (i) M/s Eastern Steel
Industries reported at 2017 (349) ELT 324 (T); M/s Thyssenkrupp Industries
India P. Ltd. reported at 2016 (343) ELT 533 (T); M/s INdofil Chemicals Co.
reported at 2016 (333) ELT 115 (T); M/s Bharti Airtel reported at 2009 (235)
ELT (T); M/s Abraham J Thakaran reported at 2007 (210} ELT 112 (T). Even
otherwise, the demand was not sustainable and as such the question of
imposition of penalty did not arise as held in the case of M/s Balkrishna
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Industries reported at 2006 (201) ELT 325 (SC) wherein the Hon’ble Supreme
Court has held as under:

Since the revenue has not challenged the findings recorded by the
Tribunal on merits, they are confirmed. Once it is held that no
differential duty was leviable, guestion of levy of penalty does not
arise.

(xxvii) It was a settled law that for the purpose of imposition of penalty
something positive other than mere inaction or failure on the part of the
appellants or conscious or deliberate withholding of information when the
importer knew otherwise, was required to be established. In the instant case,
there were no findings or evidence to show that the appellants were indulged in
some conscious or deliberate events which led to the issuance of Show Cause
Notice. The present case was concerned with mere classification dispute which
was in the nature of interpretation and as such no penalty was imposable. The
appellants crave leave to rely on the following case laws in this regard: M/s

Products Limited v CCE reported at 1989 (43) ELT 195 (SC}; Chemphar Drugs &
Liniments 1989 (40] ELT 276 (SC].

17. A defence reply was filed by Shri Jagdishbhai M. Patel, Director of M/s
Diwa Enviroment importer vide letter dated 07.02.2025. In the defence reply, it
was contended that:

(i) They had at the time of filing Bills of Entry furnished the true and correct
description of the goods as well as the correct classification of these goods and
had also submitted the requisite documents. All the particulars of the goods
imported by them had been fully and correctly declared by them and were
subjected to examination by the Customs Officers at the Port of Import and
even the Customs Officers physically examining the goods had not found any
discrepancy in any of the goods or its description in the documents filed by us
and that no document or evidence other than what was submitted by them at
the time of import had been brought on record to establish any mis-declaration
of any particulars on their part and that the show cause notice did not specify
in what way or manner the goods imported by the Company did not correspond
to the particulars declared in the bills of entry filed.

(ij  that the show cause notice does not specify in what way he had made,
signed or used false declaration, statement or document and that they had
furnished the documents of the overseas supplier while filing bills of entry,
which were true and correct description of the goods imported and that there
was no allegation or evidence in the show cause notice that they were falise or
contained any wrong particulars.

PERSONAL HEARING

18. Since, no defence reply was received from any of the concerned persons a
personal hearing was fixed on 17.01.2025. The importer vide letter dated
13.01.2025 requested for adjournment. Another personal hearing was fixed on
30.01.2025, however, the importer again requested for another adjournment
vide letter date 28.01.2025. A final opportunity was fixed on 10.02.2025, which
was attended virtually by Shri Ashish Jain and Shri John Christian, both
Consultants on behalf of the importer and the Director of the Company. During
the said hearing, they reiterated the written submissions/defence reply dated
07.02.2025.
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DISCUSSION AND FINDINGS

19. I have carefully gone through the show cause notice, defence submissions
and records of personal hearing in this case.

20. The following are the short points for determination in this case:-

(i) whether the noticee, M/s Diwa Enviroment Project Pvt. Ltd. have
misclassified their declared goods, viz., parts/spare parts and components of e-
scooters/e-bikes under Customs Tariff Heading No.8714 and other headings of
the said Act, instead of Customs Tariff Heading No.8711 of the Customs Tariff
Act, 1975.

(11) Consequently, whether the goods attracted effective rate of duty @50% in
terms of Sr.No.531A of the Notification No.50/2017 dated 30.06.2017 as,
amended for electrically operated vehicles and were liable to pay the differential
Customs duty of Rs.2,48,67,750 under Section 28(4) of the Customs Act, 1962;

(i) whether the imported goods valued at Rs.6,05,66,322/- are liable to
confiscation under the provisions of Section 111{(m) of the Customs Act, 1962;

(iiij whether the noticee is liable to penalty under Section-112A and Section
114AA of the Customs Act, 1962.

21. The case of the department is that:-

(i) the noticee has imported all the essential parts of e-scooter/e-bikes
like, Chassis, Motor, Controller, Wiring harness etc. and locally procured few
parts like battery, charger, tyres etc., and therefore, appeared to be a complete
e-scooter/e-bike, considering that all the necessary/significant or major parts
have been imported.

(i) As HSN explanatory notes for Chapter 87 specifically focus on the
unassembled/incomplete article, which gives essential characteristics of a
finished article falling under the chapter heading of a finished article only. The
relevant part of the explanatory notes of chapter 87 is: -

“An__incomplete or unfinished vehicle is classified as the corresponding

complete or finished vehicle provided it has the essential character of the

latter (see General Interpretative Rule 2 (a)), as for exarmple:

{A) A motor vehicle, not yet fitted with the wheels or tyres and battery.
(B) A motor vehicle not equipped with its engine or with its interior fittings.
{C) A bicycle without saddle and tyres.”

(i) The imported parts were classifiable under the Chapter Sub-
heading (CTH) No.87116020 of the Customs Tariff Act, 1975 and the duty
structure for the goods imported under CTH No.8711 is:-

8. No. Chapter or Description of Goods Standard
Heading or rate
sub-heading
or tariff item

“531 A. 8711 Electrically operated motor cycles fincluding mopeds)

and cycles fitted with an auxiliary motor, with or
without side cars, and side cars, if imported, -

{1} As a knocked down kit containing all the
necessary components, parts or sub-assemblies, for
assembling a complete vehicle, with,-

fa} dis-assembled Battery Pack, Motor, Motor | 10%
Controller, Charger, Power Control Unit, Energy
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| Monitor  Contractor, Brake system, Electric |
Compressor not mounted on chassis;

{b) pre-assembled Baftery Pack, Motor, Motor
Controller, Charger, Power Control Unit, Energy | 15%
Monitor  Contractor, Brake  System, Electric
compressor not mounted on a chassis or a body

| assembly
| (2} in a form other than (1) above 50%
(iv) In terms of the above, since the imported parts did not contain

battery pack in dis-assembled or pre-assembled form, the Department has
alleged that the duty structure on e-bike/e-scooter in CKD condition imported is
to be considered as goods falling under the category (2} in a form other than (1)
above" where standard rate of Customs Duty is 50%.

(v) The imported goods attract IGST duty applicable @ 5% in
terms of Sl. No. 242 A’ of ‘Schedule I’ of Integrated Goods and Services Tax Act,
2017, inserted vide Notification No. 12/2019-Integrated Tax (Rate) dated
31.07.2019, effective from 1st August, 2019, which covers chapter heading 87.

25 The main points of defence by the noticee are as under:-

(i) the imported parts of e-scooter/e-bike do not classify under CTH 8711
as they cover Motor cycles, scooters, Mopeds etc. with electric motor for
propulsion and that the parts of vehicles falling under Chapter heading 8711 to
8713 are classified under Chapter Heading 8714.

(11) that they had self-declared in the bills of entry that the imported parts
were parts of electric scooters and were accepted by the Customs authorities
after due examination of the goods and the bills of entry filed by them. No
document or evidence has been brought on record to establish any mis-
declaration of any particulars on their part; that they rely on the judgments of
the Hon'ble Supreme Court in case of CCE V/s Chemphar Drugs and Liniments
reported at 1989 (40) ELT-276(SC), in case of M/s Pushpam Pharmaceutical
Company V/s CCE reported at 1995(78) ELT 401 (SC); that extended period
cannot be invoked in their case as no mis-declaration, mis-statement or
suppression was applicable;

(iii) that no evidence has been brought on record to show that the imported
parts represent an incomplete or unfinished article having the essential
character of the complete or finished article as alleged by the department in
terms of Rule 2(a) of the HSN Explanatory Notes.

(v) that the phrase ‘essential character’ has not been defined in the law
and according to Rule 2(u) of the Central Motor Vehicles Rules, 1989, only if the
battery is installed the goods can be said to have fulfilled the essential
characteristics of an e-scooter/e-bike and that they have not imported any
battery to that effect;

(v) that despite the varying quantities of the different parts imported the
same had been deliberately ignored by the Department and that they cannot be
totally used to constitute Completely Built Units.

(vi) that since they had not imported any chassis, the allegation that they
had imported e-scooter in CKD condition cannot be accepted;
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{vii) that the condition No.1(a) of Sr.No.531A applies to goods imported in
CKD form, Condition No.1(b) of Sr.No.531A applies to goods imported in SKD
form, and the residual entry under condition No.2 of Sr.No.531A applies to
imported as Completely Built Units; that they do not fall under any of the said
conditions as they have imported parts totally independently; notwithstanding
the department allegation that the goods imported under condition No.2, if at all
they would fall under condition No.1(a), where the effective rate of customs duty
@ 10% and, consequently, they would be eligible for refund of IGST duty as they
had paid 18%/28% on imported parts, instead of 5%.

(viii) that they primarily rely on the ratio of the Hon’ble judgment dated
21.03.2024 passed vide Final Order No.75722/2024 in case of Commissioner of
Customs, Kolkata V/s M/s Twinkle Trade com Pvt. Ltd. passed in Customs
Appeal No.78675 of 2018, wherein it was contended that the goods imported, as
such, if assembled together would not provide the basic function of propulsion
as required for classification under CTH 8703, then it would not constitute a
fully finished e-rickshaw as it did not have all essential components for a fully
finished e-rickshaw; that their case involves the same identical issue.

(ix) that they rely on the ratio of the Hon’ble Supreme Court’s judgment in
case of M/s HPL Chemicals Ltd. V/s Commissioner of Central Excise,
Chandigarh reported in 2006(197) ELT 324(SC) wherein it was contended that
the onus of proving that the goods merit a different classification is solely upon
the department.

(%) that the impugned imported goods were not liable for confiscation
under Section 111{m} of the Customs Act, 1962 as there was no dispute
regarding value, description of goods mentioned in the bills of entry filed by them
and that the goods were physically examined by the Customs officers at the time
of import; that just because the claim of different classification does not make
goods liable for confiscation as has been held in Hon’ble Supreme Court
judgment reported in 2019(367) ELT A 328(SC);

(xi) that no evidence has been produced by the Department to show that
they had made, signed or used false declaration, statement or document and
that they had declared the correct description of the goods imported by them as
per the documents of the overseas supplier like packing list, invoice etc.,
therefore, no penalty under Section 112, 114A or 114AA of the Customs Act,
1962 was imposable; that they rely on Hon’ble Supreme Court’s judgment in
case of M/s Anand Nishikawa Co. Ltd. reported at 2005 (188) ELT 149 (SC)
wherein it was contended that there must be some positive act from the side of
the assessee to find wilful suppression; and that there was no justification in
imposing penalty in cases of classification dispute as provided in case of M/s
Abraham J Thakaran reported at 2007(210) ELT 112(T).

22k I find that M/s Diwa had imported all ingredients, except,
tyres/battery/chargers, necessary for e-scooter/e-bike. The ingredients, include,
T-Stem, shock absorbers, set assembly, cables, circuit breakers, wiring harness,
horn switch, indicator switch, light switch, throttle, converters, rear carrier,
mirror sets, disc brake assembly, brake sensors, DC motor assembly, foot rest,
reflectors, tool box, mud guards, chassis, stands, motor drums, fork axles,
windshields, remote alarms, horn, springs, rubbers, panels, etc. These parts are
classifiable under Chapter 87 to the Customs Tariff Act, 1975. The question
before me, now, is whether the parts are covered under Tariff Itern No.87116020.

Chapter 8711 reads as:-
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8711 MOTORCYCLES (INCLUDING MOPEDS) AND CYCLES FITTED WITH AN
AUXILIARY MOTOR, WITH OR WITHOUT SIDE-CARS

8711 60 - With electric motor for propuision:

ITC(HS) Code Description Unit |
| 87116010 Motor cycles Non . |

8711 60 20 Scooters Nos.

8711 60 30 Mopeds Nos.

8711 6090 Others | Nos.

I find that M/s Diwa has imported various spares and parts of electric-
scooter/bikes. Now, the Explanatory Notes to Chapter 87 explains the term
‘essential character’ in a very explicable manner:

“An__incomplete or unfinished vehicle is classified as the
corresponding complete or finished vehicle provided it has the
essential character of the latter (see General Interpretative Rule 2 (a)),
as for example:

(A) A motor vehicle, not yet fitted with the wheels or tyres and
battery.

(B) A motor vehicle not equipped with its engine or with its interior
fittings.

(C) A bicycle without saddle and tyres.”

The HSN explanatory Notes to Chapter 87, cites an example, wherein a
motor vehicle, not yet fitted with the wheels or tyres and battery would also be
classified as a corresponding complete or finished article. Therefore, even
though, M/s Diwa has not imported e-scooter, as such, the parts imported by
M/s Diwa, befits the explanatory note, so as to conclude that the parts imported
by M/s Diwa provide an ‘essential character’ of the finished vehicle, 1.e., e-

scooter.

24. Now, for the effective rate of duty, ! find that Sr.No.531A was inserted by
Notification No.3/2019-Cus dated 29.01.2019 and also by Notification
No.1/2020-Cus dated 02.02.2020 to the original Notification No.50/2017-Cus
dated 30.06.2017, wherein the effective rate has been detailed for different
categories. After careful reading of the duty structure mentioned in the
amended Notification No.1/2020-Cus dated 02.02.2020, it is clearly seen that
there is a clear and specific provision for kits or parts of Electrically operated
motor cycles, if imported, -

1) As a knocked down kit containing all the necessary components, parts or
sub-assemblies, for assembling a complete vehicle, with,-

(a) disassembled Battery Pack, Motor, Motor Controller, Charger, Power
Control Unit, Energy Monitor Contractor, Brake system, Electric
Compressor not mounted on chassis;

(b) pre-assembled Battery Pack, Motor, Motor Controller, Charger, Power
Control Unit, Energy Monitor Contractor, Brake System, Electric
compressor not mounted on a chassis or a body assembly

(2) in a form other than (1) above
In the instant case, since M/s Diwa has not imported any Battery

pack, in any form, as it was being procured locally, therefore, (1) is not
applicable. In that event, (2) gets attracted, which specifies the rate of duty
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structure @50%. Therefore, I find no ambiguity to ascertain the correct
classification and duty structure in the case.

D% M/s Diwa has contended that their goods are primarily covered under
the Chapter Heading 8714 1090 to the Customs Tariff Act, 1975. It reads:-

8714 PARTS AND ACCESSORIES OF VEHICLES OF HEADINGS 8711 TO 8713

8714 10- Of motorcycles (including mopeds):

ITC(HS) Code | Description Unit
871410 10 Saddles kg
8714 10 90 Others kg S

From the above, it is clearly seen that the parts and accessories of
vehicles fall under Headings 8711 to 8713, however, these are for non-electric
vehicles. The parts and accessories of electric motorcycles, which is so, in the
instant case, is covered under a specific chapter sub-heading No.8711 60 20 and
the duty structure, is evident from the amended Notification No.l1/2020-Cus
dated 02.02.2020 to the original Notification No.50/2017-Cus dated 30.06.2017.

26. I find that M/s Diwa has argued that no evidence has been brought on
record to show that the imported parts represent an incomplete or unfinished
article having the essential character of the complete or finished article as
alleged by the department in terms of Rule 2(a) of the HSN Explanatory Notes
and that the phrase ‘essential character’ has not been defined in the law and
according to Rule 2(u) of the Central Motor Vehicles Rules, 1989, only if the
battery is installed the goods can be said to have fulfilled the essential
characteristics of an e-scooter/e-bike and that they have not imported any
battery to that effect. However, I do not concur to the said argument. From the
description of the imported parts, it is abundantly clear that they provide an
‘essential character’ to an e-scooter/e-bike, as provided under Rule 2(a) of the
General Rules for Interpretation of Import Tariff. If at all any other part left to de
installed inside a ready-to-use vehicle, would be wheels or tyres and battery
(which they are procuring locally). In short, by assembling the said imported
ingredients, an incomplete or unfinished vehicle could be put in place. The HSN
explanatory Notes to Chapter 87, cites an example, wherein a motor vehicle, not
yet fitted with the wheels or tyres and battery would also be classified as a
corresponding complete or finished article as discussed in the para above.

27. It would be appropriate to discuss what are the essential parts for an e-
scooter. According to the open source in the internet, parts of e-scooter
according to Wikipedia are:-

Parts of an electric scooter include the deck, stem, handlebars, tires,
suspension, lights, batteries, brakes, controller and motor.

From the above, it is seen that M/s Diwa cannot deny that the parts

imported by them, include those mentioned above and can be treated as
‘essential character’ of the e-vehicle. Therefore, in the present case, when the
impugned imported products are put together, they would work as complete e-
bike/e-scooter.

28. I find that their argument, that the absence of battery (being
procured locally) in their imported parts would not give the ‘essential character’ of
the e-scooter goes against them since the explanatory notes clearly show that
even if the motor vehicle is not fitted with the wheels or tyres and battery then
also the vehicle would be classified as a complete or finished unit. Their reference
to the Central Motor Vehicles Rules, 1989 would not come to their rescue, when
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there is a specific explanation to the term ‘essential character’ in the explanatory
notes itself. Rule 2(a) of General Rules for Interpretation of Import Tariff contains
the word “incomplete” as well. Hence, the rule should not be interpreted as if this
would fit only if all the parts are imported and not just the major parts. The said
rule makes it clear that any product, which is imported and has all the essential
ingredients to work as a complete article after assembly of the same, the said
parts need to be classified as a complete article. Therefore, M/s Diwa was
required to ensure that if the items imported by them imparted the “essential
characteristics” of the e-bike/e-scooter, they were required to classify the
imported parts under the same classification of Chapter sub-heading as an ‘e-
bike /e-scooter’ under Customs Tariff Act, 1975.

29. The above findings get strengthened by the judgment in case of M/s
L.M.L. v. Commissioner of Customs, Bombay - 1999 (105) E.L.T. 718 (Tribunal} in
an identical issue where the classification of parts of scooters have been
discussed:- [relevant portion of judgment reproduced]

“The appellants herein imported certain goods described in the Bill of Entry as “Spare
parts” complete body unit with all fittings for Scooters - and have claimed classification
under Tariff sub-heading 8714.19. However, the authorities below on the basis of
Explanatory Notes to HSN in Chapter 87 of the Customs Tariff Act, 1975 have held that
it is a complete Scooter in an incomplete and unfinished form. They have relied on the
following General Explanatory Note on page 1543 of the Explanatory Notes to HSN
which are given below :-

“An incomplete or unfinished vehicle is classified as the corresponding complete or
finished vehicle provided it has the essential character of the latter [see Interpretative
Rule 2(a)] as for example :

(A) A motor vehicle, not yet fitted with the wheels or tyres and battery.

(B) A motor vehicle not equipped with its engine or with its interior fittings.

{C) A bicycle without saddle and tyres.

This Chapter also covers parts and accessories which are identifiable as being suitable
for use solely or principally with the vehicles included therein, subject to the provisions
of the Notes to Section XVII (see the General Explanatory Note to the Section).”
(Emphasis supplied by Ld. S.D.R.]

2. The goods were accordingly classified under Tariff Heading 8711 90. These were
also taken for the purpose of ITC policy as complete Scooters. It is in the negative list of
the policy and hence licence was required. .Since the licence was not available the
goods have been confiscated under Section 111(d} and a penaity has also been
imposed under Section 112. The appellants have been given an option to redeem the
goods on payment of Rs. 15,000/ -.

2.1 Hence this appeal before the Tribunal.

3. Ld. Advocate Shri R. Santhanam, has submitted that there is no Engine imported
with the body Unit and therefore, it cannot be considered as complete Scooters. The
goods cannot be treated as Scooters since engine is an essential part of a complete
scooter and consequently it is submitted by the ld. Advocate that the authorities
misdirected themselves by classifying the goods as “complete scooter” under sub-
heading (sicj] 8711.90.

4. On the other hand ld. SDR Shri A.K. Agarwal has submitted that the Customs
Tariff of the Chapter 87 is fully aligned on the HSN. He, therefore, submits that the
Explanatory Notes to HSN have a great persuasive value. He, therefore, urges that as
per the Explanatory Note mentioned above the authorities below has correctly
classified the goods taking them as character of complete scooter.

5. On the question of classification we are inclined to agree with the Id. SDR.
Although on the basis of common parlance, Id. Advocate Shri R. Santhanam, rightly
points out that a “body unit without an engine” cannot be termed “scooter”. But in view
of the Explanatory Notes to HSN we are left with no doubt that the goods would be
classifiable under Tariff Heading 8711.90. In arriving at the decision we have taken
into account the submissions of the ld. SDR that Explanatory Note to HSN have great
persuasive value in view of the judgment of the Apex Court in the case of Collector of
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Central Excise, Shillong v. Wood Craft Products Ltd. reported in 1995 (77) E.L.T. 23
{S.C.L"

I find that this order of Hon’ble Tribunal has been upheld by
Hon’ble Supreme Court by dismissing the Appeal filed by L.M.L. Ltd. against the
aforesaid Order of Tribunal. [L.M.L. Ltd. v. Commissioner - 1999 (107) E.L.T.
A119 (8.C)].

30. I find that M/s Diwa has relied on the judgement dated 21.03.2024
of the Hon’ble Tribunal, Eastern Zonal Bench, Kolkata wherein it was held that
the Section Notes to Chapter XVII and Explanatory notes to HSN/CTH 8703
and 8708, the goods imported will have the essential characteristics of e-
rickshaw only when the same are assembled to create a T-shaped vehicle
mounted on a chassis, whose two rear wheels are independently driven by
separate battery-powered electric motors and also the goods imported did not
fulfill the description as provided in explanatory notes to CTH 8708 as
mentioned at Sl.Nos. (a) to (n). However, in the instant case, it is scen that M/s
Diwa has also imported chassis and also main stand and side stand for it to be
mounted and also motors for electric scooter. Further, the explanatory notes
also provide for the conditions fulfilling the essential characteristics of e-
rickshaw. | do not find any similar explanatory notes for the goods under
Chapter 8711. I, therefore find that the judgment is clearly distinguishable to
that extent.

Sl Notwithstanding the above, 1 find that the mail correspondence
dated 18.02.2021 between Shri Jagdishbhai Patel, Director of M/s Diwa and the
foreign supplier, Mr. Chris of ORA Enterprise, Peerless Automative Co., Ltd. a
Electric Vehicle Two Wheeler Quotation for various models of E-bike/scooters
were relied by the Department, wherein it is clearly seen that the overseas
supplier has classified the goods under HS:87116090, but the Indian HS is
shown as 8714 1090. The quotation is reproduced as under:-

Pasriass Automothye Co.. Ltd
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From the above discussions, [ find that the goods imported under
Bills of entry filed by M/s Diwa covered in the show cause notice are classifiable
under Tariff Item No.8711 60 20 of the Customs Tariff Act, 1975 and thereby, I
reject the classification by M/s Diwa of the said imported goods under Chapter
heading 8714 & others.

32. Now, coming to the duty structure part of the imported goods under
Tariff Item No.8711 60 20 of the Customs Tariff Act, 1975, I find that the duty
structure for the goods imported under CTH No.8711 as per the amended
Notification No.1/2020-Cus dated 02.02.2020 to the original Notification
No0.50/2017-Cus dated 30.06.2017 is as follows:-

| 8. No. Chapter or Description of Goods | Standard
Heading or rate
sub-heading
b e - | or tariff item S P = — |
“531 A. 8711 Electricaily operated motor cycles fincluding mopeds)

and cycles fitted with an auxiliary motor, with or
without side cars, and side cars, if imported, -

|(1) As a knocked down kit containing all the
necessary components, parts or sub-assemblies, for
assembling a complete vehicle, with,-

fa} dis-assembled Battery Pack, Motor, Motor | 10%
Controller, Charger, Power Control Unit, Energy
Monitor  Contractor, Brake system, Electric
Compressor not mounted on chassis;

{b) pre-assembled Battery Pack, Motor, Motor

i Controller, Charger, Power Control Unit, Energy | 15%
Monitor  Contractor, Brake System, Electric
compressor not mounted on a chassis or a body

| assembly

| (2) in a form other than (1) above 50%
| [

In terms of the above, since the imported parts do not contain battery
pack in dis-assembled or pre-assembled form, I find that the show cause notice
is correct in alleging that the duty structure on e-bike/e-scooter in CKD
condition imported is to be considered as goods falling under the category (2} in
a form other than (1) above” where standard rate of Customs Duty is 50%.
Further, the imported goods attract IGST duty applicable @ 5% in terms of Sl.
No. ‘242 A’ of ‘Schedule I’ of Integrated Goods and Services Tax Act, 2017,
inserted vide Notification No. 12/2019-Integrated Tax (Rate) dated 31.07.2019,
effective from 1st August, 2019, which covers chapter heading 87.

33. I find that in terms of Section 46 (4) of Customs Act, 1962, the
importer was required to make a declaration as to truth of the contents of the
Bills of Entry submitted for assessment of Customs duty. Section 46(4) of the
Customs Act, 1962 reads:-

“ {4) The importer while presenting a bill of entry shall make and subscribe to a declaration as to
the truth of the contents of such bill of entry and shall, in support of such declaration, produce to
the proper officer the invoice, if any, and such other documents relating to the imported goods as
may be prescribed.

4{A}The importer who presents a bill of entry shall ensure the following namely:-
a) the accuracy and completeness of the information given therein;
b) the authenticity and validity of any document supporting it; and
c) compliance with the restriction or prohibition, if any, relating to the goods under
this Act or under any other low for the time being in force.”
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34. M/s. Diwa Enviroment Project Private Limited was required to
classify their imported goods, viz. ‘E-Scooter parts in other form’ under Tariff
[tem 8711 60 20 and pay appropriate duty @ 50% of standard rate and
appropriate IGST duty in terms of Sl. No. 242 A’ of ‘Schedule I’ of Integrated
Goods and Services Tax Act, 2017, inserted vide Notification No. 12/2019-
Integrated Tax (Rate) dated 31.07.2019. However, M/s Diwa classified the said
imported goods as “E-scooter spare parts/parts by declaring it under Chapter
Tariff Heading No.8714. They were fully aware that by declaring the imported
goods as spare parts or parts of e-scooter under Chapter Tariff Heading
No.8714, they can escape with a lower quantum of duty, under the guise that
they had not mis-declared/suppressed anything from the Department. They
were also fully aware that parts and spare parts of electric vehicles, when
imported in CKD/SKD/other form were classified under a different Chapter
Sub-heading. The quotation of the overseas supplier, in that regard, clearly
shows that the despite being aware that the imported goods were classifiable
under CTH 8711, M/s Diwa classified it under CTH 8714, which attract lower
rate of duty. By merely mentioning the description of the imported goods as
‘electric scooter spare parts/parts’ they could very well get off with lower duty
by classifying it under Chapter Tariff Heading No.8714 as, prima-facie, there
seemed not much of a difference in the description of the imported goods. In
this era of self-assessment, it is the duty of importers to ensure that they
classify the imported goods in a correct manner and discharge duty obligations
accordingly. Therefore, if the goods have been described wrongly or the value of
the goods has been incorrectly declared in the statutory documents like bill of
entry, such goods are liable for confiscation under provisions of Section 111(m)
of Customs Act, 1962. In the instant case, the description and classification of
the product are mis-declared in the concerned import documents with an
intention to avoid higher rate of Customs Duty applicable to the e-bike/e-
scooter in other than CKD/SKD condition. Consequently, M/s Diwa has,
thereby contravened the provisions of Section 47 of the Customs Act, 1962,
since the Bills of Entry had not been filed in compliance to Section 46 of the
Customs Act, 1962. Thus, ] find that the said goods imported by them are liable
for confiscation under Section 111(m) of the Customs Act, 1962. Since, the
goods are not physically available for confiscation, and in such cases
redemption fine is imposable in light of the judgment in the case of M/s.
Visteon Automotive Systems India Ltd. reported at 2018 (009) GSTL 0142
{Mad) wherein the Hon'ble High Court of Madras has observed as under:

The penalty directed against the importer under Section 112 and the fine payable
under Section 125 operate in twa different fields. The fine under Section 125 is in
lieu of confiscation of the goods. The payment of fine followed up by payment of
duty and other charges leviable, as per sub-section (2) of Section 125, fetches relief
for the goods from getting confiscated. By subjecting the goods to payment of duty
and other charges, the improper and trregular importation is sought to be
regularised, whereas, by subjecting the goods to payment of fine under sub-section
{1) of Section 125, the goods are saved from getting confiscated. Hence, the
avatlability of the qoods is not necessaru for imposing the redemption fine. The
opening words of Section 125, “Whenever confiscation of any goods is authorised
by this Act ....”, brings out the point clearlu. The power to impose redemption fine
springs from the authorisafion of confiscation of goods provided for under Section
111 of the Act. When once power of authorisation for confiscation of goods gets
traced to the said Section 111 of the Act, we are of the opinion that the phuysical
availability of goods is not so much relevant. The redemption fine is in fact to avoid
such consequences flowing from Section 111 only. Hence, the payment of
redemption fine saves the goods from getting confiscated. Hence, their physical
availability does not have any significance for imposition of redemption fine under
Section 125 of the Act. We accordingly answer question No. (i),

The Hon’ble High Court of Gujarat by relying on this judgment, in the case of
Synergy Fertichem Ltd. Vs. Union of India, reported in 2020 (33) G.S.T.L.
513 (Guj.), held that even in the absence of the physical availability of the
goods or the conveyance, the authority can proceed to pass an order of
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confiscation and also pass an order of redemption fine in lieu of the
confiscation. In other words, even if the goods or the conveyance has been
released under Section 129 of the Act and, later, confiscation proceedings are
initiated, then even in the absence of the goods or the conveyance, the payment
of redemption fine in lieu of confiscation can be passed.

35. I find that M/s Diwa had wilfully mis-declared the goods as E-
Scooter Spare parts/Parts whereas the goods were “E-Bikes /E-Scooters in
others form” and also mis-stated the Tariff Classification of the said goods
imported by them as 8714 and other Tariff Item instead of appropriate Tariff
Item 8711 60 20. Thus, the duty had been short levied and short paid by
wilfully mis-declaring the description of goods as mentioned above, and
therefore, the duty short levied and short paid amounting to Rs. 2,48,67,750/- 1s
to be recovered in terms of Section 28 (4) of the Customs Act 1962 by invoking
the extended period of five years as per Section 28 (4) of the Customs Act, 1962.
Further the interest at the prescribed rate was also liable to be recovered from
them in terms of Section 28 AA of Customs Act, 1962, Also, the importers M/s.
Diwa Enviroment Project Private Limited had rendered themselves liable to
penalty under Section 114A of the Customs Act, 1962.

36. As regards imposition of penalty on M/s Diwa is concerned, I find
that they had intentionally mis-declared the description of the imported goods
with a view to pay lower Customs duty in respect of Bills of entry mentioned in
the show cause notice. Therefore, M/s Diwa is also liable to penalty under the
provisions of Section 114A of the Customs Act, 1962 on that account. However,
I refrain from imposing any penalty under Section 112 of the Customs Act,
1962 in view of sub clause (5) to Section 114A of the Customs Act, 1962.

37. I also find that M/s Diwa was aware of the correct classification of
imported goods under CTH 8711 60 20 as is evident from the quotation of the
overseas supplier, however, they knowingly or intentionally mis-declared the
description of the goods under CTH 8714 with a clear intention of paying lower
Customs duty. As per Section 114AA of the Customs Act, 1962, penalty can be
levied when a person knowingly or intentionally makes, signs or uses or causes
to be made, signed or used, any declaration, statement or document, which is
false or incorrect. From the facts and discussions made above, I hold that M/s
Diwa is also liable to penalty under Section 114AA of the Customs Act, 1962.

38. As regards penalty on Shri Jagdish Patel, Director of M/s. Diwa
under Section 112 and Section 114AA of the Customs Act, 1962, I find that Shn
Jagdish Patel, being the Director of M/s Diwa was required to ensure that the
imported goods were being correctly classified for payment of Customs duty
purposes. | find that the communication dated 18.02.2021 was received by him
through e-mail from his overseas supplier, which showed that the quotation of
various models of e-bikes/scooters and the classification (China) under HS:
8711600090, and the classification (India) HS as 87141090. Therefore, I find
that Shri Jagdish Patel, being the authorized person of M/s Diwa was fully
aware of the fact that the imported goods were classifiable under CTH 8711 and
not under CTH 8714, and accordingly, should have correctly classified the
imported goods, and paid appropriate Customs duty. On account of his action, I
hold that Shri Jagdish Patel, Director of M/s Diwa is liable to penalty under
Section 112(b) and also under Section 114AA of the Customs Act, 1962 as he
had consciously overlooked the correct classification of the imported goods and
classified it under an incorrect classification with a clear intent of payment of
lower Customs duty.

39. In view of the above, I pass the following order-
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ORDER

(i) I reject the classification of the goods, viz. Parts and spare parts of e-
bike/e-scooter, as detailed in the Show Cause Notice, under respective Customs
Tariff Headings, as declared by M/s Diwa, and order that the goods are correctly
classifiable under Tariff Item No.8711 60 20 as parts and spare parts of e-
scooter in other form, and value be re-determined accordingly;

(ii) I order for confiscation of the goods imported by M/s.Diwa under the Bills
of Entry mentioned in the Show Cause Notice, having total assessable value of
Rs.6,05,66,322/- (Rupees Six crores, Five Lakh, Sixty Six Thousand, Three
Hundred and Twenty Two only), under Section 111(m) of the Customs Act,
1962. However, I give an option to M/s Diwa to redeem the goods on payment of
Fine of Rs.50,00,000/-(Rupees Fifty Lakh only) under Section 125 of the
Customs Act, 1962;

(iii) I confirm the demand of differential Customs Duty of Rs. 2,48,67,750/-
(Rupees Two Crore, Forty Eight Lakh, Sixty Seven Thousand, Seven
Hundred and Fifty only) as detailed in the Show Cause Notice in terms of the
provisions of Section 28(4) of the Customs Act, 1962 and order for recovery of
the same;

(iv) I order recovery of interest on the above confirmed demand of Duty in
terms of the provisions of Section 28AA of the Customs Act, 1962;

(v) I impose penalty of Rs. 2,48,67,750/- (Rupees Two Crore, Forty Eight
Lakh, Sixty Seven Thousand, Seven Hundred and Fifty only) plus penalty
equal to the applicable interest under Section 28AA of the Customs Act, 1962
payable on the Duty demanded and confirmed above on M/s Diwa. However, I
give an option, under proviso to Section 114A of the Customs Act, 1962, to M/s
Diwa, to pay 25% of the amount of total penalty imposed, subject to the
payment of total duty amount and interest confirmed and the amount of 25% of
penalty imposed within 30 days of receipt of this order.

(vi) I refrain from imposing penalty on M/s Diwa under Section 112 of the
Customs Act, 1962;

(vii) | impose penalty of Rs.10,00,000/- (Rupees Ten Lakh only) on M/s
Diwa in terms of the provisions of Section 114AA of the Customs Act, 1962;

(viii) I impose penalty of Rs.10,00,000/- (Rupees Ten Lakhs only) on Shri
Jagdish Patel, Director of M/s Diwa, under Section 112(b) of the Customs Act,
1962.

(ix) I impose penalty of Rs.10,00,000/- (Rupees Ten Lakh only) on Shri
Jagdish Patel, Director of M/s Diwa, under Section 114AA of the Customs Act,
1962.

40. Accordingly, I dispose of the Show Cause Notice No. VIII/10-
39/Pr.Commr./O&A/2023-24 dated 08.03.2024. ag
ST RECEIVED ﬁ/% 20

CUSTOMS (HQ), ABAD. 55 .0
DATE :U/ 02/ 25 (Shiv Kumar Sharma)
IGN. - 3 0U‘ﬁrincipal Commissioner
S . ra iy
F.No. VIII/10-39/Pr.Commr./O&A/2023-24 Date: 25.02.2025
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DIN-20250271MNOOOOOO966E

BY SPEED POST A.D

1: M/s. Diwa Enviroment Project Private Limited, Plot No. 16, 17, 18 19 &
20, Mahalaxmi Industrial Estate, Near Virat Alloys, Kadi Road, at Dhanot,
Ta. Kalol, Gandhinagar- 382729.

2 Shri Patel Jagdishbhai Mulchandbhai, Director of M/s. Diwa Enviroment
Project Private Limited, Plot No. 16, 17, 18 19 & 20, Mahalaxmi Industrial
Estate, Near Virat Alloys, Kadi Road, at Dhanot, Ta. Kalol, Gandhinagar-
382729.

Copy To:

1 The Additional Director General, DRI, AZU, Unit.No.15, Magnet Corporate
Park, 100 ft, Thaltej-Hebatpur Road, Off.Sola Over Bridge, Ahmedabad
380054.

2. The Deputy Commissioner/Assistant Commissioner, Customs, JNPT,
Nhava Sheva.

5= The Deputy Commissioner/Assistant Commissioner, Customs, Air Cargo
Complex/ICD Sanand/ICD Khodiyar, Ahmedabad.

4. The Superintendent (Systems), Customs, Ahmedabad.

Oy Guard file.
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