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g{I TK qrfr rqeqrfrffiqqrT.nrr

This copy is granted free of cost for the privatc use of the persor: to whom it is issuerl

1962 UT{I 129 ( 1) (qql ;3{
qrq-d + sqal fr qt{ qft aw vr}v t ,.lrqi qil on6fr Tf,qs 6.dr d A {s ona{r qfr rTft
o1 dr$cs * a q-fr+ b .r{r o{qr sfustsgffi qfus 1vr*64 drtwr, ftd d7rdq, ltrww fdt+my

ss-{ qFf, Ti Ad ai g-{ffErsr qrtfi r*ild ol rofr B.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the folkrwing

categories of cases, any person aggrieved by this order can prefe r a Revision Application to

The Additional Secretary/Joint Sccretary (Revision Application), Ministry of Financc,

(Department of Revenue) Parliament Street, New Delhi within :l months from the date of

communication of the order.

/Order reiating to

any goods exported

t{R..I 3{Iqro sr6{ Tr{rrrqr ARta l{r{fr fr sq*'q,ilq R{r{ tr{ s-drt c .rg qrd

qr BTr rrdq ern T{ gfrrt qrA A ftq qtfErd rrt-6 rart a irri tn qI stt.r<q em w sart
rrq qr6atqrdr it orlf&nqrot off d.
any goods toaded in a conveyance for importation into India, but which are not unloaded at

their place of destination in India or so much of the quantity of such goods as has not becn

unloaded at any such destination if goods unloaded at such destination are short of the

quantity required to be unloaded at that destination

1962 3{UITq X AqI sq$ vfi-r r<rc,rc firqd $-aEd {-tr iffi fr
3 Tqtft

Payment of drawback as provided in Chapter X of Customs Acl 1962 and the rules made

thereunder.

cful IrisftI qIFq q-<d 6rn Errn qIiI

at qrqrft sfrs irfi +. {flq ffift+a orrron fras d} qlfrq :

The revision application should be in such form and shall be v3rified in such manner as

may be specified in the relevant rules and should be accompanir:d by :

IIIfl

qiE, 187o TIt[ TI.6 1 tTg rflTII{{s 4

ftrs+t cfi cfr fr rqrs +& o1 qrqrmq Ewfuo-eom d-+ vrfu.

4 copies ofthis order, bearing Court Fee Starnp ofpaise fifty onl:'in one copy as

under Schedule 1 item 6 of the Court Fee Act, 1870.

prescribed

$r6fqq 3ftIr.il Tnq IId 4

4 copies of the Order-in-Original, in addition to relevant docunLents, if any

&rul

cfuT Erq{ , 1962 (IItnffiT-FrrffiffiE
q-q r$-{, dq,Eu-s.qd sfor frBq q-{t t. st{ }' s{ri-{ Gndr t t r. zool-Fqg AfrrTraql
o., e eq 7 - 15qg \riF 6f,R rTr, ), *or 1ft qrc-mr d, t sq fua Urmr+ t sqrBr6. Tf,I{ E.'rm. o

of d cfu'. qft qm, qirfl rrqr qrq, drrrqr rrirr (s 61 TIRI .]rlri rsqg q.F <1r€r qI firS oc

d A tA ets b sq fr t.2ool- ertr qE \'fi f,rcs * orfrro 6 6'6* ft'rsq il u.rooo/-

The duplicate copy of the T.R.6 challan evidencing paymen - of Rs.20O

Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the

Head of other receipts, fees, fines, forfeitures and Miscellarreous Items being the fee

prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application lf the

amount of duty and interest demanded, hne or penalty terliteO ls o1e lakh rupees or less,

lakh rupees, the fee is Rs.1000/-

/ - (Rupees two

fees as Rs.200/- and if it is more
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, L962 Ur{I 12e q (6) , 1962 Ur{I 129

q (1) t. r{rft{ .rftq t. vrq ffifua Vo €er di iltrs-

Urr<l<:r Scction 129 A 16l of the Customs Acl, 1962 an appe al under Section 129 A (1) of the

Customs Acr, 1962 shall be accompanied by a fee of -

An appea.l aSarnst this order shall lie hefore the Tribunal on payment of t0o/o of the duty demanded where duty ot

dury and peoalty are in dispute, or penalty, where penalty alone is in dispute

3-fi qrtl 129 qr- (6)

(6)

fq)

fr+' Gne{r + fts qrrrf,ftril

F$ .}rftdqr3ntfiqr61
dAqrBs.

rI( 3rfteT : - 3rtclT

5yaffi,ff€ol

(a) l illr appcal for Erant of stay or for rectilication of mistake or for any other purpos€; or

{b) for resloratlon of an aPPcal or a.rl application shall be accomPanied by a fee of flve Hundred rupees

ljnd(.r sccli(nr 129 (a) ofrhc said Act, every application made before the Appelate Tribunal-

:ji i

4 i:r(i

4

rrfi{Is 6'rflr d A A Sqr{-tr odtfrqc 1e62 qft vritl 12e g (1} + B{tft{ sid S.s.-a fr

Scr{w', ir*q s-srE {to vtt *st E-{ srft( srfi-o-tur t. wqu f{sfrfud ce q* srftq s-{

q-s-fr B

ln respect of cases other than these mentioned under item 2 above, any person agg eved

by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form

C.A.-3 before the Customs, Dxcise and Service Tax Appellate Tribunal at the following

address:

3{dt?IT 3rqq(H.2 wtri{t qr6d{s

Customs, Exclse & Servlce Tax Appellate
Tribunat, West Zonal Bench

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

, ?,-frqs-ercEod+flo{

3r{rl{Er, rtf,rErErd-38oo I 6

3llqo,-{ur, qfM A*qfid

r1-{1,

rrqr <-s qft Tsq qi{ 6qs 5qg ur rr+r$ o-c d d \'6 Egrr Fqq.

qTET dql TII{ITq-dr Er{r qrrn rrqr {IcF

where the amount of duty and interest demanded an

customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupoes;

d penalty levied by any officer of(a)

rrql Ts at Ts-q dq rr(s sqq * 3ft-6 d tR'q Tqt q-{rfl orcs fr srlts c d d; qiq EvE

where the amount of duty and interest demande

Customs in the case to which the appeal relates is more than hve lakh rupees but not

excceding fifty lakh rupees, five thousand ruPees ;

fln es el T6q ort" .rq{ Fqq * 3fffi- d A: as Ef,r{ Fqg.

u'here the amount of duty and interest demanded and pena

customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees

(rs)

(b)

{.)

gI{rqirnrqr{@ qrGIdqldrnqt

d and penalty levied by any ofhcer of

gr{I qrrfi rrqr Irffi' qrq dql 6rnql

Ity levied by any officer of

cr6r

q-6r

rrdl .rr] q{, 
"roi -+e es ftar{ i ?, otfi-o rgt qqrn 

t

,qT(g 100/oq{, q6i {6 qr {6 qi ds igq 11 q Eo 6 rooz" +ra

(d)

6
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Appeal has been filed by M/s Hindprakash Chemicals Pvt. Limited

(Previously known as Hindprakash Tradelink Pvt. ltd.) Plot No. 10/6, Phase l, GIDC -

Vatva, Ahmed abad- 382445, (hereinafter referred to as 'the Appellant') in terms of

Section 128 of the Customs Act, 1962, challenging the Order-in-Original No.

2TlDCACDllMP123-24,da\ed22.12.2023 (hereinafter referred to as'the impugned ordei)

passed by the Deputy Commissioner, ICD - Khodiyar, Customs Armedabad (hereinafter

referred to as the 'adjudicating authority').

2. Facts of the case, in brief, are that the Appellant had filed refund claim of

Rs. 1,00,259/- on account of excess payment of Anti-Dumping Dttty made by them vide

their refund application dated 20.09.2015 filed on 15.10.2015. The Appellant had filed

Bills of Entry No. 9375013, dated 27.05.2015 for the import of Me,ta Phenylene Diamine

(MPD) falling under CTH 29215120 of CTA 1975 from the supplier Zhejiang Amino Chem

Co., China for the import of these goods.

2.1 For the import of the goods mentioned above, Anti-Dumping Duty under

sub section (1) and (6) of Section 9A of Tariff Act, read with Rules 1 8 and 20 of Customs

Tariff Rules, 1995 is applicable as per Notification 0112014. The Appellant had submitted

that at the time of import they have wrongly mentioned that the, Anti-Dumping duty is

payable as per Sr. No. 3 of Notification No. 01/2014, i.e., USD 07071k9.' instead of Sr

No. 2 of the Notification 0112014, i.e., USD 0.615/kg. The Appellant had submitted that

they have paid the excess paid the ADD of Rs. 1,00,259/- under oversight and

accordingly claimed refund of Rs. 1,00,2591 under to provisions of Section 27 (1) (b) of

the Customs Act, 1962 with the office of Deputy Commissioner of Customs, ICD -

Khodiyar (the refund sanctioning authority). The refund sanotioning authority also

perused documents available in refund file and found that in the present case the

Appellant had paid the excess paid the ADD of Rs. 1,00,259/-.

found that i n the instant
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2.3 The refund sanctioning authority also e

ORDER-IN.APPEAL

2.2 The refund sanctioning authority found that the Bill of Entry filed at ICD -

Khodiyar and custom duty has been paid vide challan No. 201171 1225 dated28.05.2015

and refund claim has been filed on 15.10.201 5. Thus, the same is filed within the time

limit as prescribed under section 27 of the Customs Act, 1962. The authority has also

perused the documents available on refund file and found that in the present case, the

importer had filed Bills of Entry 9375013 dated 27-05-2015 fcr the import of lvleta

Phenylene Diamine (MPD). For this import items, Anti-Dumping )uty under sub section

(1) and (5) of section 9A of the Tariff Act, read with rule 18 and 20 of the customs Tariff

Act (ldentification Assessment and collection of Anti-Dumping Dtrty on Dumped Articles

and for determination of injury) Rules, 1995 was applicable as per Notification 01112014

dated '1 1.03.2014.
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case the Appellant had imported Meta Phenylene Diamine (MPD) from China and

Supplier of the goods was Zhejiang Amine Co. Ltd. China and the said Bill of Entry No.

9375013 dated2T-05-2015 was cleared under RMS. As perthe Notification No.011t2014

dated 11.03.2014, the Appellant had to pay the Anti-Dumping Duty as per Sr.No.2 the

duty rate is USD 0.615/k9., but by oversight the Appellant had wrongly mention that the

Anti-Dumping Duty was payable as per Sr. No.3 in which applicable Anti-Dumping Duty

was USD 0.780/kg. Due to wrongly mention Sr. No. the Appellant had paid Rs.1,00,259/-

excess Anti-Dumping Duty. The refund sanctioning authority further found that said

mistake contained under Section 1 54 of the Customs Act. 1962 is as under:

"Section 154: Conection of clerical errors, etc. Clerical or arithmetical
mistakes in any decision or order passed by the Central Government, the
Board or any officer of customs under this Act, or errors arising therein from
any accidental slip or omission may, at any time, be correct by the Centrat
Government, the Board or such officer of customs or the successor in office,

as lhe case may be."

2.4 ln view of the above, the refund sanctioning authority passed an Ord6r-in-

original No. 3B/DC/|cD/lMP/REF/2015, dated 07.01.2015 sanctioning the refund claim

of Rs. 1,00,259/- to IVI/s. Hindprakash Tradeilnk Pvt. Ltd, under Section 27 of the Customs

Act, 1962 on the above-mentioned grounds,

2.5 TheOrder-in-OriginalNo.3B/DC/|CD/|MP1REFt201S,dated07.01.2015,

passed by the Deputy Commissioner of Customs, ICD - Khodiyar, Gandhinagar was

examined by the Commissioner of Customs, Ahmedabad under Section 27 of lhe

customs Act, 1 962. The commissioner called for the records of the proceedings in which

the Deputy commissioner passed the said order-in-original. In exercise of power vested

under Section 129 D(2) of the Customs Act, 1962, the Order-in-Original No.

3B/DC/lcD/llvPIREF12015 dated 07-01-2015 was not proper in view of the facts of the

case hence an appeal was preferred to be filed against that said Order-in-Original before

the Hon'ble Commissioner (Appeals), Customs Ahmedabad on 09 05.2016.

2.6 The Commissioner (Appeals) vide O.t.A. No. AHD-CUSTM-000-APP-077-

16-17 dated 23.01 .2017 had set aside the Order-in-Original No.

38/DC/lcD/lMP(REFl2o15 dated 07-01-20'15, passed by the Deputy commissioner by

way of remand. Accordingly, protective demand vide Show cause Notice No. vlll/20-

B07llcDlREFlz015, dated 18.06.2016 was issued by Deputy commissioner lcD - ,

Khodiyar.

2.7 Personal hearings in the matter were fixed on 27.09.2023 (1st personal

Hearing), 08,'10.2023 (2nd Personal Hearing), & 10.10.2023 (3rd personal Hearing).

Further, the Appellant vide letter dated 08.10.2023 requested to give longer period for

their submission. Further, one more personal hearing was fixed on 15.12.2023 however

red for the personal hearing

-.i

a

pellant neither submitted any documents nor app
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2.8 The adjudicating authority observed that in the instarrt case, there were no

documents presented by the Appellant which was in existence at the time of the goods

cleared but the Appellant himself had not availed the benefit of Notification. Further, the

Notification is not a document of Appellant, therefore, this cannot be: covered under scope

of Section 154 of the Customs Act, 1 962. Hence the order did no1 appeared to be legal

and proper.

2.gTheCommissioner(Appeals)videolANo.AHD-CUSTM-000.APP-077-18.

19 DATED 23.01 .2017 remitted the case back with direction t,r ascertain the facts,

examine the documents, submission and case laws relied upon by the appellant after

following principle of natural lustice and adhering to provisions'

2.10

ll.

He ordered to recover the total amount of refund of Rs. 1,10,2591 (Rupees one

Lakh Two hundred Fifty Nine only) sanction<:d vide OIO No'

38/DC/lCD/lMP:REFt2o15 dated 07.01.20'.16 under secti,:n 28 0f the customs

Act, 1962;

He ordered to recover the interest at an appropriate rate as applicable, on the

erroneously refunded to the tune of Rs. 1,00,2591 to M/s. Hindprakash Tradelink

Pvt. Ltd. under Section 2BAA of the Customs Act, 1962'

3'Beingaggrievedwiththeimpugnedorder,theAppellanthasfiledthe
present appeals wherein they have submitted grounds which are as under'-

(A)Theappellant'srefundapplicationwasonrecorda|on(,withalltherelevant

documents, no additional documents were required to be submitted in

remand back proceedings'

3.llntheimpugnedorderitismentionedinthelmpugnt:dorderbythelearned

adjudicating that the appellant failed to appear before the adjudicating authority and not

submitted any documents. ln this regard the appellant would file to submit that the last

hearing was scheduled on 15.12.2023 in the matter, however the communication was

dispatched by the department was only on 20.12.2033 and was received by the appellant

only on 21.12.2023 as could be seen from the speed Post trac;ker. ln this regard the

appellant informed to the department vide their mail daled 20.12.2:.033 This is the reason

for nonappearance for the personal hearing.

3.2 As regard to non submission of documents during the remand proceedings,

it is submitted that in their case refund arised due to inadvertent nristake in selecting rate

of duty in the Bill of entry which is very much available with the dep artment and also made

available, by the appellant with their refund application along with other documents which

-'-?i,.i::'-.
,,'.16,'i).;-tt(i lr,
r--; i,4:11..-.}*_ 

,, 
.i

r: i -'. .]:-i j. " I

i .;,, ;..i-.:i'.rj ,.r r

' ; 
t. 

_ 
t 
'-t'" -., ',; I
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Consequently, the Adjudicating Authority passed the following order:
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3.3 lt is admitted facts by the department that the appellant have inadvertently

and oversight made excess payment of ADD under Sr.No.3 instead of under Sr.No.2 of

Notification No. 1 1 /2014-Cus-ADD.

(C) lt is not disputed by the department that Refund claim submitted by the

appellant is within the time limit.

3.4 lt is not disputed by the department that the Appellant have filed their refund

claim for the inadvertently excess paid duty with in time limit stipulated in terms of Section

27 of the Customs Act, 1962.

(D) lt is settled law that excess duty paid due to inadvertent mistake, refund can

be granted in terms of Section 27 by rectification in terms of Section 154 of

the Customs Act, 1 962.

3.5 The Appellant has submitted that the learned adjudicating authority has

rejected refund claim sanctioned vide OIO No. 3B/DC/ICDIMPIREF12016 dated

07.01 .2016 and order recovery of the same on the following grounds.

1. The Bill of Entry was cleared under RMS and not -re-assessed and hence the

Section '1 54 of Customs Act,1962 is not applicable and also the assessment order

of Bill of Entry has not been challenged by the importer within the period under

Section 128 of Customs Act,1962;

2. The order of Commissioner (Appeals) vide OJA No.APP-164-15-16 dated

05.11.2015 passed in the matter of M/s Khandala Enterprise has been challenged

by the department before CESTAT, Ahmedabad and the departmental appeal

dismissed on the ground of Government's litigation Policy without going in to the

merits of the appeal. Ahmedabad;

3. Hon'ble Madras High Court in case of M/s Neoteric lnformatique Ltd [2015(315)

ELT49a(Mad) which is squarely applicable in this case has categorically observed

that Bill of entry is document of importer and for its correction, they cannot invoke

section 1 54 of Customs Act,1 962,

4 Similarl y in case of Samsung lndia [2015(315)ELf 474 (Tri-Del), Hon'bleTribunal

"-/ elhi has stated that re-assessmenUredetermination is not subject matter of' ''{.::;r'iirl{

'l;"i\
. 

t'.,i,-a-

ction 154. Amendment sought taking shelter of Section 154 neither being

rical or arithmetical mistake.
n'

The Appellant has submitted that they have filed their Application for refund

rtent mistake in mentioningof Rs.1 ,00,259/- for the ADD being excess paid due to inad

P age 7 of 18

l.

were the same documents available at the time of clearance of imported goods,

Therefore for there were no need to submit any additional documents.

(B) Excess payment of ADD by the appellant is not disputed.
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correct rate as per Sr.No.3 instead of Sr.No2 of Notification No.'1 1/:2014- Cus-ADD. ln the

first round of adjudication the adjudicating authority themselves fcrmed an opinion that

the mistake occurred in the Bill of Entry filed by the importer i.e. Appellant can be

considered as mistake in term of Section 1 54 of the Customs Act, 1962 and also relying

on the OIA No. APP-'I64-15-16 dated 05.11,2015 passed in the ntatter of M/s Khandala

Enterprise have sanctioned refund.

3.7 ln the remand back proceedings, the learned adjudir:ating authority in their

impugned order referring, APP-164-15-16 dated 05.'1 1.2015 passed in the matter of [vl/s

Khandala Enterprise, the Madras High Court in case of M/s Neoteric lnformatique Ltd

[2015(315) ELT 94(Mad) and Samsung lndia [2015(315) ELT 47(Tri-Del), it is observed

that:

1. APP-164-15-16 dated 05.11 .2015 passed in the mat:er of M/s Khandala

Enterprise, appeal against the said order was dismissed bv the Hon'ble CESTAT

on the Government's Policy on litigation and therefore reliance on the said decision

is not correct.

2. The appellant had not filed an appeal against the Bill of Entry

3. That the present case the BE cleared under RMS, Secticn 154 of the customs

Act, 1 962 have no role to PlaY.

3.8 Based on the aforesaid observation, the learned adjudicating authority vide

impugned order, have rejected the refund claim originally sanctioned vide olo No.

3B/DC/|CD/|MP IREF t2016 dated 07.01.2016 and ordered for reco'rery of the refund claim

of Rs. 100,2591.

3.9 ln this regard the Appellant would like to contend, that the excess payment

of duty is not disputed by either original adjudicating authority, ccmmissioner (Appeals),

and again by the learned adjudicating authority in the second round of litigation. lt is the

case of the Appellant that excess duty paid inadvertently be refunCed to them in terms of

section 27 ol the customs Act, 1962. ln such cases the refund :an only be processed

after rectification of Bill of Entries in terms of Section 154 as hel,l by various judiciaries

and appellate forum across lndia. There is plethora of orders, however, the appellant

would like to rely on the following case laws.

3.1 0 ln the identical case of Commissioner of Customs, I

Technologies (lndia) Ltd. (2023) I Cenlax262 (Tri-Del) wherein

what has been held by the Hon'ble Tribunal as under.

Refund - Excess additional duty of Customs - Appeal to Tri

3-2015 to 14-7-2015 - As paft of its busrness activities, a

mobile handsets, inctuding cellular phones, duing perit

2015 to 14-7-2015 and filed Bills of Entry for home cons

additional duty of customs by way of scrips in terms <

Cusloms Tariff Act, 1975 at rate of 13.5 per cent of value

rlew Delhi Versus lntex

facts of the matter and

bunal - Period 30-

ssessee imported

d between 30-3-

umption and paid

f section 3(1) of

of said goods - ln

2, excise duty on

2,1'..

view of express provisions of Notification
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mobile handsets including cellular phones was payable at rate of 1 per cent
of value of such goods -Assessee was, therefore, required to pay additional

duty of customs at rate of only 1 per cent of value of imported goods rnstead

of at rate of 13.5 per cent paid by it - Assessee, therefore, claimed refund of
excess additional duty of customs paid - Contending that since manufacturer

of imported goods was outside lndia, CENVAT credit could not have been

taken and so it should be treated that condition of non-availment of CENVAT
credit attached to Notification stood satisfied - High Courl examined

correctness of refund rejection order dated 22-9-2016 passed by Assistant

Commissioner in Wit Petition filed by assessee and said order, by necessary

implication, slood set aside by High Court - HELD : Depaftment could not
have filed appeal before Commissioner (Appeals) to assail order o,rAsslsfanl

Commissioner which was already sef aslde by High Court - Furlhermore,

directions issued by High Court were also duly complied with by Asslstanl
Commissioner in fresh order dated 29-1 1-2016 and refund payment was

made to assessee - Special Leave Petition filed by Depaftment before

Supreme Court challenging order passed by Delhi High Courl was drsmrssed

on 7-7-2017 - Thus, when appeal was filed by depaftment before

Commissioner (Appeals) against order of Asslstanf Commissioner,

correctness of said order was stood decided against depaftment by High

Coutl - Hence, order dated 26-6-2019 passed by Commissioner (Appeals)

was without jurisdiction - Department not only unnecessarily filed appeal

before Commissioner (Appeals), but instant was appeal also unnecessarily

filed by depaftment before Tribunal - Secfion 27 read with Section 3 of
Cusloms Act, 1962. [paras 24 and 25]

3.1 1 ln the said case law attention is drawn to para No. 1 5, 16, 1 7 the text of the

same are reproduced as under:

1 5. On 30-1 2-2016, lntex filed an application under section 1 54 of the
Cusloms Act for rectification of the mistake in the order dated 29-1 1-2016 of
the Assisfanf Commissioner. Ihe Assislant Commissioner allowed the

application for rectification and sanctioned the payment of balance amount
of interest of Rs. 3,72,55,652/- in terms of section 27A of the Customs Act.

16. The amount together with interest was received by lntext through RTGS
Facility.

17. ln February 2017, the depaftment filed a Special Leave Petition (C) No.

18123/2017 before the Supreme Couft against the order dated 8-1 1-2016
passed by the Delhi High Court and in this Special Leave Petition, the
department raised grounds regarding the maintainability of the refund
application under section 27 of the Customs Act. The Supreme Court
drsmlssed the Special Leave Petition filed by the depaftment by order dated
7-7-2017. As a result of the dismissal of the Special Leave Petition, the order
dated 8-11-2016 of the High Court directing the depaftment to grant refund
of the excess cusloms duties paid by lntex with interest attained finality and
the depaftment was bound by the order.

a

\il n1

li
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3.12 Thus in the case of excess refund use of Section 154 is- not prohibited

instead it was endorsed in the aforesaid case by the Hon'ble High court and its appeal by

the department in the Hon'ble Supreme Court was rejected / disnrissed.

3.13 ln the case of the Appellant due to typographical inadvertent error rate of

duty was wrongly mentioned in the BE resulting in to excess payment. Here it is not the

question of dispute with regard to rate or classification of duty. Therefore in the case of

appellant it was purely a case of mistake leading to excess pa!'ment of refund. ln this

regard the appellant would like to rely in the following case law.

3.14 ln the case of Minex Metallurgical Co Pvt Ltd vs Crtmmr. of C.Ex. Nagpur

reported aL2015 (318) E L.T. 273 {ri - Mumbai) the Hon'ble Tribunal has held that:

Refund - Excess payment - Mistake of declaring wrong currency resulting in

payment of excess duty - Appellant rightly entitled to refund of excess duty

paid - Section 27 of Customs Act, 1962. [para 5.2]

Appeal allowed

CASES C/IED

Commissioner v. Biomerieux lndia Pvt. Ltd. - 2014 (299) E.L.T. 487

(Tribunal) 
- Relied on [Para 3]

Commissioner v. Prima Telecom Ltd. - 2011 (266) E.L.T 386 (Tribunal) -
Relied on.. .... [Para 3]

Secure Meters Ltd. v. Commissioner - 2013-TIOL-984-CESTAT-DEL -
Relied on........... [Para 3]

REPRESENTED BY : Shn P.V. Sadavafte, Advocate. for the Appellant

Shri S.J. Saho, Assf. Commissioner (AR), for the Respondent

[Order]. - The appeal is directed against Order-in-App'zal No. PVR/281/

NGP/APPU2O12, dated 31-12-2012 passed by Commi:;sioner of Central

Excise & Customs (Appeals), Nagpur. Vide the impugned order, the learned

lower appellate authoity has set aside the order of lhe assessing offlcer

dated 24-1-2012 granting refund of excess dufy paid by the importer, M/s.

Minex Metalturgical Co. Pvt. Ltd., the appellant herein, on the ground that

without chaltenging the assessment, refund could not have been sanctioned

in view of the Apex Court's decision in the case of Priya Ellue lndustries Ltd

- 2004 (172) E.L.T. 145 (5.C.). Aggrieved of the same, the appellant is before

us.

,tta
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Priya Btue lndustries Ltd. v. Commissioner - 2004 (172) E.L.T. 145 (5.C.)

- Distinguished [Paras 1, 2, 3, 5.2]
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2. The learned counsel forthe appellant submits that the appellant impofted
"Ferro Titanium Cored Wire" vide bill of entry No. 2650, dated 7-9-2011. ln

the bill of entry, the transaction value was declared as Euro 12786.50 instead

of US $ 12786.50. The appellant realized the mistake immediately after
payment of duty and clearance ofthe goods and therefore, they filed a refund

claim towards fhe excess payment of duty made. He also produced the copy

of the purchase order No. 51/00381031/00 dated 4-7-2011 wherein the

currency was correctly indicated as US $ and also the Sa/es Confirmation

Order dated 30-6-201 1 which also shows the currency as US $. He also

obtained a letter from the foreign supplier indicating that the transaction was

/n US $ whereas the invoice issued, the same was wrongly mentioned as

Euro. He also produced a letter from the banker M/s. Standard Chartered
Bank, Mumbai wherein the bank has confirmed that the amount, paid to the

foreign supplier was US $ 12786 ln the light of these evidences, the

adjudicating authority was convinced that there was a genuine error

committed by the impofter, the refund claim was examined from the unjust

enrichment angle also and it was found that the appellant had not passed on

duty incidence to anybody else. Accordingly, he sanctioned refund claim of
lhe excess duty paid amounting to Rs. 5,59,861/- to the appellant impofter.

Revenue was aggrieved of this order and they filed an appeal before the

lower appellate authority. The lower appellate authority held that if the goods

have been cleared on assessment on payment of duty, without challenging

lhe assessment, the appellant could not have been granted any refund as

held by the Hon'ble Apex Court in the case of Priya Blue lndustries Ltd. v.

CC (Preventive) - 2004 (172) E.L.T. 145 (5.C.) wherein it was held that refund

claim contrary to assessment order is not maintainable without order of
assessmenl having been modified in appeal or reviewed under Section 28 of
Customs Act, 1962, and the original order would stand and therefore, grant

of refund is incorrect in law. Hence, the appeal.

3. The leamed counsel for the appellant submits that the Priya Blue

lndustries Ltd. case deals with a situation where the assessmen/ ls

completed by the competent officer and unless fhe assessment is reviewed

under Section 28, the question of grant of refund claim would not arise. ln the

present case, the issue involved relates to a mistake by wrongly declaring

the foreign currency. This mistake has been rectified in the order of the

adjudicating authority and consequently, refund of excess duty paid has been

sanctioned. The order of the adjudicating authoity itself is a review of the

earller assessment and it is consequent upon such review, refund has been

granted and therefore, the ratio of Priya Blue lndustries Ltd. case would not

apply He a/so relles on the decision of this Tribunal in the case of Secure

Meters Ltd. v. CC, New Delhi - 2013-TIOL-984-CESTAT-DEL which also

involved an identical matter wherein wrong cuffency was mentioned in the

bill of entry and the refund claim was rejected on the same ground as

mentioned above. This Tribunal held that the application of wrong exchange

rate is a clerical error and on account of such clerical error, a higher amount

of duty has been paid, reassessment is not required before filing of the refund

claim as the clerical error can be corrected under Section 154 of the Cusloms

Act and accordingly, refund was allowed. The same view was taken by this

Tribunal earlier in the cases of CC, New Delhi v. Prima Telecom Ltd. - 2011

(266) E.L.T. 386 (Tri. - Del.), CC (lmport & General), New Delhi v. Biomerieux

few other decisions

,rl
sl

lndia Pvt. Ltd. - 2014 (299) E.L.T. 487 (Tri. - Del.) and
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Accordingly, he pteads for setting aside the impugned order and restoring the

order of the adjudicating authority sanctioning the refund.

4. The learned Additional Commissioner (AR) appearing for the Revenue

reiterates the findings of the lower authorities. /t ls his c<tntention lhat the

mistake should have been corrected within 15 days of the itssessment order

which has not been done in the present case and therefon>, the order of the

lower appellate authority is sustainable in law.

5. I have carefully considered the submissions made by ltoth the stdes

5.1 tt is an admitted fact that the appellant committed an error while

declaring the cunency as Euro instead of US $ in the bill of entry The

appellant also submitted evidences by way of copy of purchase orders, letter

from foreign supplier, letter from the banker evidencing that the correct

cunency is IJS $ and not Euro and therefore, the declarati<>n made in the bill

of entry was a mistake. The adiudicating authority on the strength of the

documents placed by the appellant, reassessed the duty liability and after

satisfying that there is no unjust enrichment involved, sanctioned the excess

duty paid as refund. The refund was sanctioned after determining the correct

duty liability, which woutd imply that the adiudicatirry authority has

reassessed the correct liability and consequential refund ctf the excess duty

paid has been sanctioned.

5.2 As regards the finding of the tower appellate authority that since the

assessment has not been challenged, the refund coul'7 not have been

sanctioned, relying on the Priya Blue decision, I observe that the ratio of said

decision is not appticable to the facts of the case herein. The Priya Blue case

did not deal with any clerical mistake or error committed while filing the impoft

documents. ln the present case, there is no dispute aboul the classification

or rate of duty applicable. lt is a pure and simple mistake of declaring a wrong

currency which resulted in payment of excess duty which has been rectified

by the adjudicating authority. Therefore, the question of applying the ratio of

Priya Blue case does not arise at alt. On the contrary, in a large number of

declsions cited by the counsel for the appellant, this Tribunal has held that in

case excess duty has been paid on account of clericirl error, refund is

admissible. Following the ratio of these decisions, I hold tl at the appellant is

rightly entitled to the refund of excess duty paid. Accordingly I set aside the

impugned order and allow the appeal and restore lhe order of the

adjudicating authority dated 24-1-2012 granting refund ot excess duty paid

by the appellant. The learned counsel mentions that in pursuance of the lower

appellate authority's order, the refund sanctioned to the appellant has been

paid back. lnasmuch as the appellant is ightly entitled lo this refund, the

same shall be granted to him immediately on receipt of thts order.

3..15 ln the case of standard Gava steel Pvt. Ltd. vs. commr. of cus. (lmport),

Ambar reported a|2015 (318)ELT4383(Tri-Mumbai) wherein thr: facts of thematterand

what has been held by the Hon'ble Tribunal has held as under.

Refund - Rectification of mistake in refund - Appellant bet

(Appeals) only prayed that refund was filed for the totql.
:i , 1,,.
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impofted and sold whereas in the application only part of SAD was mentioned

and part amount of '14,06,203.B8 which was paid in cash through separate

TR-O cha/lan could not be mentioned through oversight - Commissioner
(Appeals) rejected appeal only on the ground that amount of ' 14,06,203.88

was not paid in cash, but deposited through DEPB scrip - lssue of DEPB was

neither existed nor even in dispute right from payment of duty, claiming of
refund of SAD, in adjudication order and in appeal - Commissioner (Appeals)
gravely erred in deciding the appeal altogether on a different issue of DEPB,

which was never in existence -Mistake occurred on part of appellant that
instead of both the amounts they mistakenly mentioned only amount of '

5,39,837.20 - Appellant in principle entitled for refund of left over amount of
'14,06,203.88 but same can be decided only after rectification of mistake in

the refund order under Section 154 of Customs Act, 1962 - Matter remanded

to adjudicating authority with liberty to appellant to make an application under

Seclion 154 ibid. {paras 5, 5.17}

3.'16 ln another case of Liebhen lndia Pvt. Ltd vs Commissioner of Customs

{Port), Koltata reported at 2017{358) ELT656 (Tri-Koltaka), wherein the facts of the matter

and what has been held as under:

Refund claim - Limitation - Filing of refund claim without challenging

assessment order - Refund claim pertaining fo excess duty paid on account

of erroneous calculation of CVD - HELD : No appealable assessmenf order

issued and request for reassessme n rectification of calculation mistake, as

per Section 154 of Customs Act, 1962, not addressed at all - Non-filing or
late filing of appeal against original assessmenf on bill of entry not relevant -

Assessee may challenge assessment by way of refund application - ln view

of settled proposition of /aw, assessee's letter to AC Refunds to be treated

as refund claim, pending with AC, Refunds - O/A set aside and case

remanded to AC, Customs Air Cargo Refund Secfion - Assessee lo
demonstrate before AC refunds that higher CVD paid in first assessmenl only
due to clerical mistake based on documentary evidence - Department also at
liberly to examine aspect of unjust enrichment - Sections 27 and 154 of
Cuslorns Act, 1962. [paras 4, 4.1, 4.2, 4.3, 4.4, 5, 6,7]

3 17 ln the case of Commissioner of Cus (Port), Kolkata vs Control Engineering

Co. reported al2018 (363) E.L.T 435 (Tri. - Kolkata) wherein facts of the matter and what

has been held by the Hon'ble Tribunal as under:

uantity of goods as 5000 instead of 500 coupled with other miscalculations

ulting in excess payment of duty, such mistakes rectifiable by the impofter
self without requiring any provision of law for doing the same - Seclions

and 1 54 of Customs Act, 1962. [paras 5, 6]
I

.3 ln another case of Commr. Of Customs (Port-lmport) vs Volvo lndia1B
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Assessment of duty - Se/f-assessment of duty on impofied goods -

Rectification of calculation error - Whether impofter empowered to correct
such error or it is only Department competent to correct the same - Duty

calculations, admittedty, having been made by impofter by taking total
I
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Pvt.Ltd reported at 2019 (365) E.L.T. 802 (Mad.) wherein the facts of the matter and what

has been held by the Hon'ble Court isas under.

Rectification of cterical and arithmetical error under Sectlort 154 of Customs

Act, 1962. Consequently refund thereof - Typographical error on pai of

supplier of adding a zero to incorrectly typical amount. Supplier of adding a

zero to incorrectly typical amount, the difference involved - Excess amount

of duty collected, on account of wrong freight amount, beitry included in CT

value - Correction of cleical errors can be made "at any tinre" and therefore,

there is no need for preferring any separate appeal to the effect of the

difference of excess to a duty of the difference of any sepa'ate appeal to the

effect of such rectification subiect to test of uniust enrichment under Section

27 of Customs Ac[ 1962 [para's 1 1 , 1 2]

(E) Excess duty paid is without authority of law and has to be refunded

3.20 ln the case of Micromax lnformatics Ltd vs union of lndia reported at 2019

(369) E.L.T, 543 (Bom.) wherein facts of the matter and what has been held by the

Hon'ble court is as under:

Refund claim - Excess payment - Assessee's claim that he vide of Supreme

,Couft underment duty collected was in excess of Legally payable - HELD -

Departmentat underment duty coltected was ln excess of Legally payable -

HELD - Depaftmental Matter remanded for determination at issue of uniust

enrichment - Secfion 27 of Customs Act, 1962 [para's 31, 32, 33]

Refund - Excess due paid - tt can be ctaimed without challenging assessment

or reassessrne nt of Bill of Entries - Ihis ls in consonance with April, 2017

amendments to Section 17 and 17 of Customs Act, 1962 lpara's 20, 32, 331

4.Personalhearinginthematterwasheldon18.06.2025,followingthe
principles of natural justice. shri Vijay N. Thakkar appeared for the hearing and he re-

iterated the submission made at the time of filing the appeal.

- t.:\\

t
I
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3.1 I The Appellant has submitted that the actual duty payable on the goods

imported by them was as per sr.No.2 and not as per sr.No.3 of Notification No.11/2014-

cus-ADD. However, inadvertently the Appellant have mention=d Sr.No.3 instead of

sr.No.2 which has resulted in to excess payment of ADD to the erxtent of Rs.1,00,2591

Accordingly refund was claimed by the Appellant in terms of Section 27 of lhe Customs

Act, 1962. The department cannot retain excess duty other than legally or legitimately

payable. ln this regard the appellant would like to rely on the following case laws

PERSONAL HEARING:

V
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5. I have carefully gone through the case records, impugned order passed by

the ad.judicating authority and the defense put forth by the Appellant in their appeal

memorandum. Ongoing through the material on record, I find that following issues

required to be decided in the present appeals which are as follows:

5.1 The Appellant has provided a plausible reason for their non-appearance at

the personal hearing scheduled on 15.12.2023, namely, the communication for the

hearing was drspatched on 20.12.2023 and received on 21 .12.2023, after the scheduled

date. They promptly informed the department via email. While the adjudicating authority

noted the non-appearance, the Appellant's explanation suggests that they were not given

a fair opportunity to attend due to a departmental communication delay. This procedural

lapse, while not necessarily vitiating the entire order on its own given the extensive

documentation already on record, should be viewed favorably towards the AppBllant's

overall plea for a fair consideration of their case.

5.2 The central point of contention is whether the impugned order correctly

applied Section 154 of the Customs Act, 1962, for rectification of an inadvertent error in

selecting the Anti-Dumping Duty rate in the Bill of Entry, and whetherthe excess payment

of ADD is refundable under Section 27 without challenging the orrginal assessment order.

The adjudicating authority rejected the refund on the premise that Section 154 is

inapplicable and that the assessment order was not challenged. However, a deeper

analysis of the nature of the error and relevant judicial pronouncements reveals a different

pictu re.

5.3 Nature of the Error: Clerical vs. Re-assessment: The Appellant's mistake

was in selecting the wrong serial number of an already applicable Notification, leading to

a hig her ADD payment. This is not a dispute about the fundamental classification of goods

or the applicability of the ADD notification itself. lt is an error in applying the correct rate

tl

Whether the impugned order correctly applied Section 154 of the Customs Act,

1962, for rectification of an inadvertent error in selecting the Anti-Dumping Duty

rate in the Bill of Entry;

Whether the excess payment of Anti-Dumping Duty, admittedly made due to an

inadvedent error, is refundable under Section 27 of the Customs Act, 1962, and

whether challenging the original assessment order is a mandatory pre-requisite

for such a refund;

Whether the principles of natural justice were adequately followed in the second

round of adjudication, particularly concerning the Appellant's non-appearance at

the personal hearing.

f an "accidental slip or omission"

e correct notification. Such an error, where the correct rate was available butr'r-1,,f o

I

ntly misapplied, falls squarely within the ambi o
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or a "clerical error" as contemplated by Section 154 of the Custonts Act, 1962. lt is not a

case requiring a re-assessment of the Bill of Entry based on a change in classification or

valuation, but rather a rectification of an error in calculation or application of the correct

rate.

54 ln this regard, I rely upon the following cases

o Minex Metallurgical Co. Pvt.Ltd (supra); This case is highly relevant. The

Tribunal explicitly held that a mistake in declaring the wrong currency,

leading to excess duty payment, was a "clerical t-'rror" and refund was

admissible, distinguishing it from cases requiring challenge to assessment.

This directly supports the Appellant's argument that an inadvertent error in

applying a rate/value can be rectified.

Control Engineering Co. (supra): This judgrnent reinforces that

miscalculations by the importer resulting in excess l)ayment are rectifiable

by the importer himself. The error in the present case is analogous to a

miscalculation.

5_5 The adjudicating authority's insistence that the assossment order must be

challenged under section 128 is not universally applicable, especially after the

amendments to the customs Act in 2011 and the same is supported by judicial

precedents as under:

lntex Technologies (lndia) Ltd. (supra): This decision by CESTAT (Delhi)

clearly states that "Refund - Excess duty paid - lt can be claimed without

challenging assessment or reassessment of Bill of Entries - This is in

consonance with April2011 amendments to Sections 17 and 27 of Customs

Act, 1962." This is a direct rebuttal to the adjudicating authority's stance.

o

o

o

O

Volvo lndia Pvt.Ltd (supra): The Madras High Court's ruling that "correction

of clerical errors can be made'at any time'and therefore, there is no need

for preferring any separate appeal" under Section 154 directly undermlnes

the adjudicating authority's argument that the assessment order needed to

be challenged under Section '128.

Liebherr lndia Pvt.Ltd (supra): This case similarly held that "Non-filing or

late filing of appeal against original assessment on lill of entry not relevant

- Assessee may challenge assessment by way of rr:fund application." This

further strengthens the Appellant's position that a separate appeal against

the assessment order is not a pre-requisite for clairring a refund of excess

7:,.ra\. 11i:.7. -.
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o lvlicromax lnformatics Ltd (supra): The Bombay High Court emphatically

stated that "Excess duty paid - lt can be claimed without challenging

assessment or reassessment of Bill of Entries - This is in consonance with

April 201 1 amendments to Sections 17 and 27 of Customs Act, 1962." This

judgment is a powerful precedent in favor of the Appellant.

5.6 The Adjudicating Authority has also referred to certain judicial

pronouncements, however, I find that they are not applicable in the instant case as under:

M/s. Neoteric lnformatique Ltd. [2015 (315) ELT a9a (Mad.)] and Samsung lndia

[2015 (315) Elf 474 (Tri-Del)]: These cases, relied upon by the adjudicating

authority, generally deal with situations where there is a fundamental dispute

regarding classification or valuation, requiring a re-assessment or re-

determination, which is distinct from a mere clerical or arithmetical mistake in

applying a correct rate/notification. The Appellant in the present case is not

seeking a re-assessment of classification or valuation but a rectification of an

inadvertent error in applying the correct rate from an undisputed notification. The

ratio ofthese cases, therefore, is not squarely applicable to the facts ofthe present

case, where the error is of a clerical nature.

-I,,.tH,

. M/s Khandala Enterprise (OlA No. APP-164-15-16 dated 05.11.2015): The

adjudicating authority's observation that the departmental appeal against this

order was dismissed on litigation policy, not merits, is noted. However, the

Appellant is relying on the principle that excess duty due to inadvertent error is

refundable, which was upheld in the first OIO in their own case, and supported by

lethora of other judgments cited above, which were decided on merits. The fact

t an appeal in another case was dismissed on litigation policy does not negate

principles established in other binding precedents.

It is a crucial and undisputed fact that the Appellant paid excess ADD. The

6 ln view of the detailed discussions and findings above, this appellate

authority concludes that the appeal filed by the A pellant is sustainable on merits and the

impugned order suffers from legal infirmities
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department cannot retain duty that is not legally payable. This fundamental principle of

"no taxation without authority of law" (Article 265 of the Constitution of lndia) supports the

Appellant's claim. The original OIO sanctioned the refund after being satisfied that the

incidence of duty had not been passed on, supported by a CA Certificate. The impugned

order does not provide any new findings or evidence to contradict this. Therefore,

considering the nature of the error as a rectifiable clerical mistake under Section '154, the

clear judicial pronouncements allowing refunds of excess duty due to such errors without

necessarily challenging the original assessment, and the undisputed fact of excess

payment, the impugned order's rejection of the refund claim is not legally sustainable.
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7. ln exercise of the powers conferred under Section 12BA of the Customs

Act, 1962, I pass the following order:

The appeal filed by M/s Hindprakash Chemicals Pvt Limited is hereby

ALLOWED;

The impugned Order-in-Original No. 27lDC/lCDlll{iP1202.1-24 daled 22.12.2023

is hereby SET ASIDE;

The refund claim of <1,00,259/- on account of excess pavment of Anti-Dumping

Duty, originally sanctioned vide Order-in-Original No. 38/DC/lCD/lMP/REF/2016

dated 07.0'1 .2016, is hereby RESTORED.

I
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