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{d qleer q@IT :

1 Gq qfu(+i +] q-t yft ffi qrft t, st "{ft.Td rdlT + ftS ft,{"+ r<r+ fi wft
{r

1. This copy is granted free of charge for private use of the person(s) to whom it
is sent.

2. {q a{resl t q{Sc +'ti fi qft {s qrtqr ft vrft t fi-< r-r{ } 'fr'a-< frq Uq,
Tdnd llFF \r{ i-{rs'( si'ffiiq ;zrtqrfltr+-(gr, 3r{q{rqr< ffo fr W q?qr } ftca erft-o

61 qir-fl tr erfiq 16rr+ ftqrc, frqr gr+, esrc eJEd qf +{r+{ qffi
;qrqrfu-{,(ur, Ss-ff-qnra-q, +6mfr r++, ftftE]-( T{R T{ + <rg t, ffir<;FR, 3ffircqr,
iril{HrE-38o oo+ fr sdtfd-r tff qGSr

2. Any person deeming himself aggrieved by this Order may appeal agarnst this
Order to the Customs, Excise and Semce Tax Appellate Tribunal, Ahmedabad
Bench within three months from the date of its communication. The appeal
must be addressed to the Assistalt Registrar, Customs, Excise and Service
Tax Appellate Tribunal, 2nd Floor, Bahumali Bhavan, Nr. Girdhar Nagar
Bridge, Girdhar Nagar, Asarwa, Ahmedobad - 380OO4.

I. Order-In-Original No: AIIM-CUSTM-OOO-PR.COMMR- 31-2024-25 dated
09.O7 .2024 in the case of M/s. Nahar Colours and Coating hrt. Ltd., 2,
Survey No.154, Village- Jolwa, Dahej Road, Taluka- Vagra, Gujarat-
394305.
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3. s'm 3rfr{ rr€rT rt. *.q.3 + <rfu{ ff qr+ qftqr sqqa *Fr s1-.,r 1erfi-ir) ]ffi,
1982 h ft{q e } sq ftTq (2) t frF.flfc qffit arn 6arar ftq erriitr s+ grfta

+i qr,-cffi t <rfu-q ftqr qlq ildr fr€ qrter h E'rd q,ft.r fi rT,i A, sFfi fi
rf,f,r A rRqt {ii-n ff qr( 1e{fr t 6q t 6q qs rft rqrffrr Brff flQq1 q,fm t
q-EifA-d qff {F-flt-q ft qrr qffi t Br}R-fr ftq wi qftqr

3. The Appeal should be filed in Form No. C.A.3. It shall be signed by the
persons specilied in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules,
1982. lt shall be filed in quadruplicate and shali be accompalied by al equal
number of copies of the order appealed against (one of which at least shall be
certified copy). All supporting documents of the appeal shoutd be forwarded in
quadruplicate.

4. er.ftq F{qt il..4} 6T fr-{<ur \ni 3rftq } qnm arRq t, ?rr Tft-Si t (&l{ fi
qrqft Err rq+ qraT frq 3{Aer h ft-{-a 3Tftd fi rr{ A, 3rfr fI Td-ft fi eftqt
nrrm ff qT\i?ft (git t +q t sq q6 s{rFril rft ffir

4. The Appeal including the statement of facts and the grounds of appeal sha1l
be Iiled in quadruplicate and shall be accompanied by al equal number of
copies of the order appealed against (one of which at least shall be a certihed
copy )

5. 3rfi-ir 6r qq{ 3iiHf er++ ffi ii +rr qq Et {ifhr Ri ftfi tri 3{"rfl G'alrT +
Btr 3rft{ } fl-ilrt } eqe qffi } Biilf-d tqrc qi<;rr qGq qq t+ +r<uft m
frqEqlr rrift-6 6q1 q6o,

5. The form of appeal sha-ll be in English or Hindi and should be set forth
concisely and under distinct heads of the grounds of appeals u,rthout any
argument or narrative and such grounds should be numbered consecutively

6 +ft-q ftfl gq erftfr'+q,t962 fr ur<r 129 t t srr-st * dn-i-{ ftertR-d ff{ frq
F,lr;r rrr .fu F{d t, +O + ftft fr r:rfrq-f'a d'+ ft qnqr n ;qprf,sl-rr,rr fi fi-6 +
q6a+ rGgn h <rc q. treift-d qir FTE + sftq q-{r fi fl1nfr dqr 16 qtq grcz
sTfrq i cr{ h qfq riqtr frqr qrq.nr

6. The prescribed fee under the provisions of Section l29A of the Customs
Act,7962 shall be paid through a crossed demand draft, in favour of the
Assistant Registrar of the Bench of the TribunaT, of e branch of any
Nationa-lized Bank located at the place where the Bench is situated and the
demald draJt shall be attached to the form of appeal.

7. Eq 3{Aer + E-F-d frc'r eJ-s,s-€r{ eJEs, C{ i-{r+{ 3{ffiq ;{Trfuf,{'Jr i rJ-6 }
7.5% s-6r cJo, 3TPrfl eJEF q4 {aq1=rl 61 E-{< t e{P1EI Eqr;n {6r eftS gq1ar t
att B-{E fr w+r g+,cr+ fr-t+ er.fu ft w erdft tr

7. An appeal against this order shall lie before the Tribunal on pa1.ment of 7.5o/o
of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute".

8. ;Tr{r.T{ cfdm B{F}fr-q-q, 1870 + siilf-d-frqtF-{ B-q r{qT"' T{r furr rrq 3llerr ff
xfr .r. e.rgtr ;{Fnr{-q sf;s fa+z wn Atm qftqr

8. The copy of this order attached therein should bear an appropriate court fee
stamp as prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice F.No. VIII/ 10-30/Pr.Commr /O&l\/2O2O-27 d,ated
2a.O3.2O21 rssued by the Commissioner, Customs, Ahmedabad to: (1) M/s.
Nahar Colours and Coating R/t. Ltd., 2, Survey No.154, Village- Jolwa, Dahej
Road, Taluka- Vagra, Gujarat-394305 (Registered office at NCCL House, G-1,90-
93, Sukher Industria-l Park, Udaipur-3 f 30O4); and (2) Shri Rajkumar Surana,
Managing Director of M/s Nahar Colours and Coating P\,1. Ltd, Regd. offrce: NCCL
House, G- 1, 90-93, Sukher Industrial Park, Udaipur-313004.
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M/s. Nahar Colours atrd Coating Prrt. Ltd., 2, Survey No.154, Village-
Jolwa, Dahej Road, Taluka- Vagra, Gujarat-394305 having registered offrce at
NCCL House, G-1, 90-93, Sukher Industrial Park, Udaipur-313004 (IEC No.

1394003382) [hereinafter referred to as 'M/s. Nahar' or 'the Noticee'for sake of
brevity] rmported goods declaring as "Boron Ore (Colemanite-441" by classifying
them under Chapter Tariff Heading No.2528OO3O of the Customs Tariff Act, 1975
and availing exemption from pal,rnent of Basic Customs duty as per Sr.No.113 of
Customs Notifrcation No. 72l2Ol2-Cus dated 17 .O3.2O 12 as amended vide
Notifrcation No.28/2015-Cus dated 30.04.2015 and Sr. 13O of Customs
Notification No.5O/2017-Cus dated 30.06.2017 for the period from O5.04.2016 to
30.06.2017 and from O),.O7.2077 to 77.O1.2021, respectively.

2. Based on an intelligence gathered which indicated that some importers
were importing processed Colemanite BzOs w'ith different description under
Chapter Tariff Heading No.25280090 or 2528OO3O and wrongly claiming
exemption as per Sr.No. 130 of Notification No.50/2017-Cus dated 30.06.2017 by
mis-declaring the product as Natura,l Bore Ore as exemption is available only to
Boron Ore under said notifrcation, necessary details were verified from ICES
regardrng import of said item and one consignment under Bill of Entry
No.6525531 dated 18.O1.2020 of M/s. Nahar was under process for clearance
from lCD-Ankleshwar, Ankleshwar. Accordingly, the Deputy Commissioner of
Customs, ICD-Ankleshwar, Ankleshwar was requested to put the consignment,
declared under Bill of Entry No.6525531 dated 18.01.2020, on hold for drawal of
sample and further investigation.

3. Accordingiy, the officers of ICD-Ankleshwar, Ankleshwar withdrew
representative samples under panchnama dated 30.01.2020 in presence of two
independent panchas, Shri Ramdas Sonkusre, Sr. Executive, CONCOR, ICD-
Ankleshwar and Shri Lakhan Negi (G Card No.: Gll89/18]r, G-Card Holder of
CllA Firm M/s.Indus Shipping Services, from one of the containers bearing
No.MSKU2457O 12 of Bill of Entry No.6525531 dated 18.O 1.202O. The sample
drawn was sent to CRCL, Vadodara vide Test Memo No.54/2019-2odated
3l.Ol.2O2O to ascertain following test/parameter to confirm whether the goods
declared was Boron Ore or otherwise.

(i) uthetlrcr the sample is of goods uthich are found nafirally on the earth or
b processed,

(ii) What is tLe nature & compositton of tlrc goods and u.*tether their
percento.ge b same in uthich theg occur naturally on earth or at the time
of ertradion from the eartl4

(iii) Whether the goods are processed using calcinations or
eniched/ concentrated bg using any otLrcr metlod and

(iv) WhetLLer the goods are in crushed"/ grinded fonn i.e. deiued from natural
for

(v) If desciption is inconect tlrcn claifu the specific desciption of the
goods.

4. The Test report dated O5.O2.2O2O of sarnple submitted under Test Memo
No.54/2OI9-20 dated 31.01.2020 in respect of sample drawn under panchnama
dated 30.01.202O was received from CRCL, Vadodara which is reproduced here-
under:
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5. From above test report, it was noticed that the goods imported under said
Bill of Entry was processed Borate Mineral Colemanite and M,/s Nahar wrongly
claimed the benefit of Sr.No. 130 of Notification No.50/2017-Cus 3O-O6.2017 with
intention to evade the Customs duty in respect of the consigrrment declared under
Bill of Entry No.6525531 dated 18.O1.2020. Therefore, goods declared under
above mentioned Bill of Entry, totally weighing 240 MTS valued at Rs.85,96,434/-
were seized vide panchnama dated 06.02.2020 under Section 110(1) of the
Customs Act, 7962 holding them liable to confiscation under Section 1 I 1(m) of
the Customs Act, 1962. T?re same were subsequently released provisionally by the
competent authority on request of M/s Nahar under the pror.isions of Section
1 10A ofthe Customs Act,7962.

6. The Noticee did not agree with the test report given by CRCL, Vadodara
and therefore requested the Joint Commissioner of Customs for re-testing of the
sample at CRCL, New Delhi. Accordingly, on approval of the Joint Commissioner
of Customs, another set sample was sent to Central Revenue Control Laboratory,
New Delhi vide Test Memo No.17/2019-20 dated O2.O3.2O2O with following test
queries/parameters:

(i) uthether the sample is in form in which tLLeg are found naturalLg on the
earth i.e. Natural Colemanite,

(ii) What is the nature & composition of the goods and ulether their
percentage is same in u-thich theg ocanr nafirallA on earth or at the time
of ertraction from the eartl\

(iii) Whether the goods are in crushed/ ginded fonn, i.e. deiued from
natural form,

(iv) Whether the goods ore processed using calcinations or
eniched/ concentrated bg using anA other method,

(v) Whether the goods u.tere processed using anA other physicaL or chemical
process and

(vi) Afier processing, if anA, uflether the goods can still be defined as 'Ore'.

7. The Joint Director, CRCL, New Delhi vide letter F.No.25.-Crts lC-47 l2Ol9-
20 dated 04.06.2020 submitted Re-Test report in respect of above mentioned
Test Memo which is reproduced hereunder:

"The sampLe is in tlrc form of olf uhite pouder. It is mttinlg composed of
borates of calcium, alonguith siliceous matter and other associated
impuities like silica, iron, etc. It b hauing follouing propet)es:
7. o/o Moisfiire (105 degree C) bg TGA =0.82
2. % Loss on ignition at (900 degree C) bg TGA = 24.80
3. % BzOs (Dry Bosb) = 43.08
4. % Acid insoluble = 5.34
5. XRD Pattern =Concordant u-tith Mineral

Colemanite

On the basis of the test carried out here and available technical literature,
the sample is Mineral Colemanite- a Natural Calcium Borate (Commonly known
as Boron Ore)."
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Tle sample is in the form of off white powder. It is moinlg composed of
oides of Boron & Calcium alonguith siliceous matter.
B2Os content = 44.5 % bg u.tt.

Cao content = 24.5 ok bg utt.
.Loss on drytng at 1O5 degree Celsius : 1.11 % bg utt.
.Loss on ignition at 9OO degree Celsius = 24.3 ok bg tut.
Aboue analgticol findings reueal tLtat il is orocessed borate mineral
lColemanlte).



8. The Joint Commissioner, SIIB, Customs, Surat vide letter F.No. VIII/ 14-

01/SIIB/Boron Ore/Raj Boraxl l9-2O dated 16.06.2020 again requested the
Head Chemica-l Examiner, CRCL, New Delhi to send detailed report covering all
the points of test memo as t}re re-test report received from CRCL, New Delhi for
all similar cases, does not cover all queries/questionnaires given in the Test
memo. In response to the said letter, the Joint Director, CRCL, New Delhi vide
letter F. No 25-Cus/C-4O-47 12079-20 dated 24.06.2020 submitted point wise
reply which is reproduced as under:

" Point (\il&W) sample is colemanite, a Natural Calcium Borate (Commonlg
knoutn as Boron Ore.

Point (III) The sample is in powder form (Crusled/ Ginded)
Point (IV) Tle sample is not calcined
Point (V) The sample is in the form of Colemanite Mineral"

9. The Joint Commissioner, SIIB, Customs, Surat vide letter F.No.VIII/la-
01/SIIB/Boron Ore/Raj Boraxl l9-2O dated O1.07.202Oaga:n requested the Head
Chemical Examiner, CRCL, New Delhi to clarify whether the sample was Boron
Ore or Boron Ore Concentrate ald what was the process through which the
sample was enriched/ concentrated with following queries / questionnaires:-

Points raised ia the
Test Memo

Details
mentioned in
Test Reports

Remarks

Point I
Whether the samples
were in form in
which they are found
naturally on earth

The sample is
commonly
known as
Boron Ore.

Since, the test report was not clear as
to whether the sample was Ore Ore
Concentrates the classifrcation of the
product under Custom Tariff could
not be decided.

the goods
are processed using
calcination or
enriched/
concentrated by
using any other
method

Polnt w
Whether

Samples are
not calcined

The website of Etimaden (supplier of
imported goods) mentioned that BzO:
contents of the Colemalite Ore mined
arc 27%o to 327o whereas the technical
data sheet of Ground Colemanite
shows the B2O3 content as 4Oo/o.

Thus, there must be any process
involved by which the concentration of
the product was increased fuom 27-
32ok to 4Oo/o, i.e. it appears that the
product is enriched in concentrator
plant to obtain concentrated product.
Copy of technica.l data sheet ald print
out taken from website are enclosed.

9.1 In response to above letter, the Joint Director, CRCL, New Delhi vide letter
F. No.25-Cus/C-4O-47 l2OL9-20 dated OA.O7.2O2O had sent the para-wise reply,
wtrich is reproduced as under-

Points raised by you Remarks as per your letter Comments
Whether tJ.e samples
were in form in which
they are found
natura.lly on earth

Since, the test report was not
clear as to whether the sample
was Ore/Ore Concentrates the
classification of the product
under Custom Tariff could not
be decided.

Natural Borates ald
Concentrates thereof
(whether or not
calcined) was mentioned
in Custom Tariff. The
sample is a natural
Calcium Borate, Minera-l
Colemanite- a Natural

I

I

I
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The website of
Etimaden(supplier of imported
goods) mentioned that BzOe

contents of the Colemanite Ore
mined are 27o/o to 32o/o whereas
the technica.l data sheet of
Ground Colemanite sholvs the
B2O3 content as 40Yo. Thus,
there must be any process
involved by which the
concentration of the product
was increased from 27 -32o/o to
4Oo/o, i.e. it appears that the
product is enriched in
concentrator plant to obtain
concentrated product. Copy of
technical data sheet and print
out taken from website are
enclosed.

Calcium Borate
(commonly known as

mentioned in the report.
The sample under
reference are not
undergone arny process
of ca-lcination.
Laboratory Cannot
comment on the
startinE material and
Dlocess underqone. It
can give the final value
of o/o BzOt.

Boron Ore) was -
Whether the
are processed
calcination
enriched,/
concentrated
using any
method

goods
using

or

by
other

9.2 From the above and test report received from CRCL, Vadodara and CRCL,
New Delhi, i.t was found that the test report provided by CRCL, Vadodara in
respect of sample of Colemanite-44 imported by the Noticee conflrmed that
Colemanite-44was processed Borate Mineral Colemanite and found in powder
form having B2O3 content as 44.5o/o and 43.08% by weight respectively. The re-
test report provided by CRCL, Delhi a.lso conflrmed the form of sample as powder
which was crushed and grinded. However, it failed to comrnenl. on the detarls of
processes undertaken.

10. Summons dated 24.07.2020 and 18.08.2020 were issuecl to the Noticee to
give statement, to which Shri RaJkumar Suraaa, Managing Director of the
Noticee, vrde letter dated 24.O8.2O20, authorized Shri Gopal Knshna Tripathi to
give statement on their behalf.

1O.1 Statement dated 25.OA.2O2O of Shri Gopal Krishna Tripathi, Head of R &
D and Authorized Person of the Noticee recorded before the Superintendent of
Customs (SIIB), Surat, is reproduced as under:-

Questton No.7: Please explain in details the business actiuitg of M/ s Nahar
Colours & Coating Put Ltd, Unit No. 03, Dahej Road, VillageJolLutt, Dist- Bharuch?
Ans: Sir, M/s Nahar Colours & Coating Pvt Ltd, Unit No. 03, Do-hej Road, Village-
Jolwa, Dist- Bharuch are engaged in manufactuing of 'Ceramic Glo.z,e Mtxture
commonly known a.s Fit. For production of our final product lDe use feldspar,
Calcite, Dolomite, Zinc, Zircon, Calcium Borate (Colemanite), Borax Penta hgdrate,
Boric Acid, Alumina, China Clag, etc as pimary ra u; mateial in o definite ratio as
per our requirement. Att of the said mentioned ranu material, tue used to import
Zircon, Calcium Borate (Colemonite), Borax Penta hAdrate and Boic Acid.

Question No, O2t Please go through Aour ansu)er to question no. 01 of this
statement and state uthat percentage of Calcium Borate (Colemanite), Borax Penta
hgdrate and Boic Acid are used as ra u.t mateial in production of 'Ceramic Gloz,e

Mkture (Frit)'.
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Ansuer:- Sir, I haue gone through mA o.nswer to question no- O1 of this statement
and I uant to submit tLnt Calcium Borate (Colemanite), Borox Penta hgdrate and
Bonc Acid ore being taken into similar tgpe of use as melting agent in production of
'Ceramic Gloze Mirture (Fnt). We use anA one or mixture of ang two or three of
Calcium Borate (Colemanite), Borax Pentq hgdrate and Boic Acid. These ro.ut

mateiaLs are used as such fpurclnsed] utitLaut doing any process directlg in
definite ratio of 4o/o to 6% in produdion of frit as melting qgent.

Question No.O3:- Please go through Aour ansu)er to question no. O2 of thts
statement and state the name of sttpplter of Calcium Borate (Colemanite), Borox
Penta hgd.rate and Boic Acid.

Ansueft :r Sir, I Ltaue gone through mA ansu)er to question no. O2 of this
statement and I u.tant to submit that we used to import Calcium Borate
(Colemanite) from M/s Maio Pilato Blat, s.a., Spain and I also Luant to submit that
M/ s Maio Hlato BIat, s.a., Spain purchase the Calcium Borate from M/ s
Etimaden, Turkeg. I haue along u.tith mg Director hnue uisited the plant of M/s
Maio Pitato Blat, s.a., Spain earLier and afi.er satisfging uith ttLe qualitA of Calcium
Borate (Colemanite) and treatment made at their plant, we haue undergone in a
contract u-tith them and started import of Calcium Borate (Colemanite).

I also uant to admit tLnt Colemanite ( Calcium Borate) contains mainlg
BzOs, Al2O3, CaO. K2O and As2O3. Tle Colemanite-44 imported by us contatns
44o/o of BzOs.

We purchased Borax Penta Hgdrate & Boic Acid from M/ s Borochemie
india Put Ltd (SEZ Unit), Arshiga Intemational Limited- FTWZ, Sai Village, Naui
Mumboi.

Question No.O4t As gou are head of R & D of M/ s Nahor Colours & Coating Put
Ltd, please state wLlat ts definition of 'Ore'. Whether Ore can be used directlg
uithout ang processing on it.

Ansuer:- Sir, in mg uieu, a naturallA deposited solid mateial/ rock from u;hich a
metal or ualuable mineral can be ertracted profitablg is Ore. No, it cannot be used
directlg as such witlnut processing. I also uant to submit that onLg powder form of
Colemanite is required for manufactuing of 'Ceramic Glaze Mixture (F'it).

Question lVo.OS:- It is found that Calcium Borate (Colemanite-44) imported bg you
is in form of uhite pou.tder. Please state that ang ore can eist in potuder form?

Concentrate Colemanlte Ore --- Drytng --+Grindlng & Air ClassiJication
Ground Colemanite Silos --- Packing ---(Separation oJ 75 micron) ---

Warehouse.

41203,
BzOs.

I also u.tant to admit that Colemanite (Calcium Borate) contains mainlA BzOs,

CaO. K2O and As2O3. The Colemqnite-44 imported bg us contains 44 o/o of

Question No.O6:- Pleose go through gour ansu)er to qtestion no. 03 of this
statement Luherein gou haue stated that supplier of Colemanite-44, M/ s Maio
Pilato Blat, s.a., Spain purcha.se the Calcium Borate from M/s Etimaden, T|trkey.
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Ansutert Sir, in my uieu, any Ore naturallg deposited in rock form. It cannot be
erists in potuder form. I accept that Calcium Borate (Colemanite-44) imported by us
is in form of uhite pouder, it is due to certain process undergone on it. Flolu chart
of process undergone at plant of M/ s Maio Pilato Blat, s.a., Spain are a.s under
(Flout chart prouided bg M/s Maio Pilato Blat, s.a., Spain is produced before gou)



Pleuse also go through the pint out taken from utebsite of M/ s Etimaden
http:/ / u-ttu,"u.Etimaden.qou.tr/ en) uherein it is mentioned thctt The BzOs cctntent

of the cotemanite ore mined from open quatrA is betu.teen %27-%:]2". Please also go
through the pint out of 'product technical data sheet' of Co,lemanite (Calcium
Borate) taken from tuebsite of M/s Etimaden and categorized at their uebsite as
"Refined Product" uherein it is m.entioned thot " Tlrc Ore is eniched in
concentrator plant to obtain concentrated product. " Pleose offer gour comments.

Artsu)er:- Sir, I houe gone through mA ansu)er to question no. O!: of this statement
uherein, I haue stated that supplier of Colemanite-44, M/s Maio Ptlato Blat, s.a.,
Spain purcha.se the Calcium Borate (Colemanite) from M/s Ettmaden, Turkeg. I
haue also gone through the pint out taken from u.tebsite c;f M/ s Etimaden

LUWLU - maden. en u.therein it is mentioned that " The B2oscontentU.

of the colemanite ore mined from open quarry is betuteen 0,427-32".

Further, I haue gone through the pint out of 'product technical data
sheet' of Colemanite (Calcium Borate) taken from uebsite of M/ s Etimoden and
categorized ot their website as "Refined Product" tuherein it is mentioned that "
The Ore is enriched in concentrator plant to obtain concentrated product."

From, the aboue disanssed pint out taken, it is obuious that the BzOs

content of the Colemanite Ore mined from open quan! is betueen %27-ok32 and
Etimaden has eniched the said Ore of B2O3 concentrdtton (%27-0432) in
concentrator plant to obtain concentrated product i.e. product uith kiglrcr
percentlae of BzOs.

Question No. O7t Please go through gour an-su)ers to qtestion no. O2, question no.
OS (Jlou,t chart of process undergone at plant of M/s tlaio Pilatc: Blat, s.a., Spain)
& 07 of this stotement and offer gour comments.

Anslloerl. Sir, I haue gone through mA ansu.)ers to question no. 02, question no. 05
(Jlou chart of process undergone at plant of M/s Mario Pilato Blat, s.a., Spain) &
O7 of this statement. I uant to stdte that it is obuious that B;,Os content of the
Colemanite Ore mined from open quarry is betuLeen %27-%32 and Etimaden hos
eniched the soid Ore of BzOs concentration. f,427-ok32) in concentrotor plant to
obtain concentrated produd i.e. product tuith higher percentage of 8203. The
concentrated product bg NIi s Etimaden i.s further processed/ concentrated at plant
of M/s Maio Pilato Blat, s.a., Spain (as discussed bg Jlou-t chart,l. Afier processing
at plant of M/ s Maio Hloto Blat, s.a., Spain, ue import the said product and use it
os melting agent in production of 'Ceramic Glaze MLvtre (Fit)'tuithout ang
processing on it.

Question.l\Io. O8:- You haue stoted thot Colemanite-44 (Calcium- Borote) imported
bg you contains 44o/o of BzOs and it is directlg used as melting agent tuithout any
processing for produdion of 'Ceramic Gloze Mixlre (Ffi)'. Please state that
uhether onA process is required on Calcium Borate of concentration other thon
44% before using it for production of 'Ceramic Gla.z,e Mixure (Fnt)'.

Ansuer:- Sir, Iu.tant to submit thaht-te haue imported Colemanite. (Calcium Borate)
of concentration of 4O% to 44% and no process is reqtiredbefore using it Jor
production of 'Ceramic Glo.z,e Mixure @fi)'. We onlg examined the percentage of
Oides present in Colemanite (Calcium Borate) ond according to uaiation in oxides
present ute use the q,Lantitg of Colemonite (Calcium Borate). It means if it contains
higher percentage of oide we use less quantitg of Colemanite (Calcium Borate)

and if it contains less percentage of oides u)e need to use more quantitg of
Colemanite ( C alcium B orate ).

1O.2 Shri Gopal Krishna fripathi, Head, R & D, M/s. I'lahar Colours &
Coatrng R/t Ltd durrng his statement dated 25.O8.202O recorded under Section
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108 of the Customs Act, 1962, submitted flow chart of production of Ground
Colemarite of supplier i.e. M/s. Mario Pilato Blat, s.a., Spain. Scanned image is
reproduced hereinunder:-

a.d Morio Piloto Blot, s.o.I

Flow Chart of Ground Colemanite production

Concentrate Colemanite Ore

Drying
+

J:;

JI

(Separation of -75um

Ground Colemanite Silos

PackinB

Warehouse

From, the above flow chart and as admitted by Shri Gopal Krishna
Tripathi during statement dated 25.O8.2O2O, it appeared that to obtain the
imported goods i.e. 'Colemanite-44', the supplier namely M/s. Marlo Pilato Blat,
S.A., Spain needed "Concentrated Colemanite Ore", which was to be supplied by
the manufacturer i.e. M/s Etlmadeu, T\rrkey. Thus, it appeared that the
concentrated product by M/s Etimaden was further processed/ concentrated at
plart of supplier i.e. M/s Mario Pilato Blat, S.A., Spain.

1O.3 Shri Rajkumar Surana, Managing Director of the Noticee submitted letter
dated 29.08.2020 written in response to the summons dated 18.O8.2020 and to
give further clarification to oral submission dated 25.Oa.2O2O given by Shri
Gopal Knshna Tripathi on his beha-lf. In the letter Shri Rajkumar Surana
questioned the source of the literature of Etimaden which showed that " TLe
B2O3 content of tLte Colemanite Ore mined from open quarry was between o/o27-

o/o3? . However, he further added in the said letter t]:at:

"Our supplier bugs tLe big lumps from Etimaden Turkey u-thich is lnuing
B2O3 content in the range of 44 - 460/o and then process it and supply to us.
We use it directlg in our furnace along uith other minerals like silica sand,
feldspar, dotomite, etc. Colemanite (BzOs) acts as fluxing agent as silica
melts at 1800 degree Celsius and Colemanite makes all melts stable at
1450 - 1550 degree Celsius"
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In other words, Shri Rajkumar Surana vide his letter reiterated the facts
given by Shri Gopal Krishna Tripathi that their supplier M/s Mario Pilato Blat,
S.A, Spain procure Concentrated Colemanite from NI/s Etimaden, Ttrrkey and
process it further before supplying it to them and they i.e., M/s Nahar use the
imported material as such wrthout any further processing.

11, The various materia-l and literature available on website especially of M/s
Etimaden, Turkey [producer of Ground Colemanite] in respect of Boron Ore,
Colemanite, Ground Colemanite, Ore and Ore Concentrates have been analysed
and outcome is discussed hereunder:

Etimadenwas sellins their Droducts bv catesorrztlls under trvo heads namelv
Refined Product and Final Product. Gr ndColemanite was one of the oroducts
listed under Refined Products. The Product Technica-l Data Sheet of Ground
Colemanite had also been found available on their website which was
downloaded and scalned images of relevant pages are reproduced here-under for
analysis:
Image No: 1

II
4t

,OET|IVIADENIV *.r'.r...t o.NCt uuoo^L,rou I
PRODUCT TECHNICAL DATA S H EE'I

Ol-Calclum Hexaborate pentahydrate
[2CaO.3 B.O..5 HzO]

l^L-)
F-

L) -7
.a- -1t-

a

CAS Number: 1314-33-A
Techn lcal Grada: Powder

PackBglng: 1OOO kg, 2OOO k9

[wlth or wlthout pallet] a-.)
ETIMADEN
t l iKoL t:\tA\i,t \,1

General lnfo rmatlon:

Colemanite is the most commonly avallable boron
mlnEral. lts B.O3 conten! ts .lOrO.SO%. tt dtssolves
slowly In water and rapldly ln 6cldlc madlum.

IIADE IN .rURKi\ l: 'tI

The ore la enrlched ln concentrEtor ptEnt to obtoln
concentreted product. Th9 concentrated product Is
passed through crushtng and grlnding processes
respectlvely to obtstn mltled product. lt Is then psckaged in a
packaging unit and ready lo. sale.

Usege and Baneflts:

Gle3s snd caramlcs: lt ls rrsed as an agent to low€a th6 tuslng point
end to lncr€ass reslstanco caElnst thsrmal shocks and the the.mEl

-,
)
(_
L)

expEnston coefllclent ln glass productlon- Furthermoro. it ls used ln
cerafirlc and enamel q
being ctose to those o f ths othei componEnts ln the blend, lt p.ovides

lezo formulatlons, Ous to tho fuslng t€mperatur€

f l*Bt'i:[i:"{i:i::iihTr'i,rfr*:; Ichn6ldCt Od.roF m.m O.p.nm.ar
EYS FRr.-Elt-OO 17 /23lS/2Otc-O?

ilrL{'. IRr

Image No:2
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ll.L.2 On going through the details and Genera-l Information
available in Scanned Image No.1, it was noticed that the details were in respect
of Ground Colemanite ald the Chemical Name of Ground Colemarrite was Di-
Calcium Hexaborate Pentahydrate and chemical formula was 2CaO.3BzOs.5H2O.
Technical Grade was Powder arrd sold in packaging of 1O00 Kg and 2000 Kg
(with or without pallet). The content of BzOgwas {Q+ /_ O.5Oo/o. Further, M/s
Etlmaden also discussed regarding concentration of Colemanite Ore under
General Information which is reproduced below:

" The Ore is eniched in Concentrator Plant to obtain concentrated
product. The Ground Concentrated product i,s passed through cntshing
and grinding processes respectiuely to obtain milled product. It is then
packaged in a packaging unit and readg for sale'
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11.1.3 Thus, from the details available on Website of Etimaden as
discussed above, it was apparent that Ground Colemanite was a concentrated
product of Colemanite which containedBrO3 4O+/- O.5O7o :rnd produced by
enrichment of Colemanite in Concentrator Plant. Thereafter, such Ground
Concentrated product was passed through crushing and grinding processes
respectively to obtain milled product and then it was packaged in a packaging
unit, which became ready for sale.

11.1.4 The Boron Element and its major Boron Minera,ls, availability
in Turkey and it's uses have been described in detail on the wel)site of Etimadeu
which described that Boron minerals were natural compounds containing Boron
oxrde in different proportions. The most important Boron minerals in commercial
terms were; Tincal, Colemanite, Kernite, Ulexite, Pandermite, Boracite, Szaybelite
and Hydroboracite. The main Boron minerals transformed try Etimadenwere;
Tincal, Colemanite and Ulexite.

1 1. 1.5 Boron minerals were made valuable by Etimadenby using
various mrning methods ald were enriched by physical processes and converted
into concentrated Boron products. Subsequently, by refining and by
trarsforming into highly effrcient, profitable and sustainable Etoron products, rt
was used in many frelds of industry especially in glass, ceramics, agriculture,
detergent and cleaning industries, etc. Etlmaden had currently 17 rehned Boron
products in its product portfolio. Primary refined Boron products were; Etlbor-
48, Borax Decahydrate, Boric Acid, Etidot-67, Etibor-68 (Anhycirous Borax), Zinc
Borate, Borax Pentahydrate, Boron Oxide, Ground Colemalite and Ground
Ulexite. The most abundalt Boron minerals in T\-rrkey in terrns of resen'e were
Tincal arrd Colemanite. In the facilities in 4 Works Directorates under Etimaden,
mainly Borax Pentahydrate, Borax Decahydrate, Boric Acid, Etidot-67, Boron
Oide, Zinc Borate, Ca-lcine Tinca.l, Anhydrous Borax, Groun<l Colemanite and
Ground Ulexite were produced artd supplied to domestic and international
markets.

1 1.1.6 Etimaden also discussed in detail regarding availability,
production, quality and uses of Colemanite in their website which showed that
Colemanite were found in Emet, Bigadiq and Kestelek deposits in Turkey, was

mined by the experts of Etimaden and went through the processes of enrichment
grinding in hi-tech concentrator facilities. After getting transformed into quality,
sustained and innovative products by the experts of Etimaden, Colemanite was
used in many sectors. Colemalite (2CaO.3BzOe.5H2O), which t"\ras a mineral-rich
type of Boron, was crystallized in mono clinical system. According to the Mohs
Hardness Scale, its hardness was 4-4.5 and its speciflc weight was 2.42
gr/cm. The B2O3 content of tfle Colemanite ore mined from open quarry was
between %27 -%32. For the purpose of illustration the scanned image of page

containing such details is reproduced as under:
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11,2 Thus, from details available on website of Etimaden in respect of mining
of Colemanite & production of Ground Colemarite and flow chart of production
of Colemnite-44 of ldls Mario Pilato Blat, S.A, Spain as discussed at para 10.3,
it was very clear that:

1. Colemanite was one of most important Boron minerals in commercia-l
terms which were found in Emet, Bigadig ald Kestelek deposits of
Turkey and mined by Etlmaden,

2. The B2O3 content of the Colemanite ore mined from open quarry was
between 27y"-32y., However, the line "BzO: content of the Colemanite
ore mined from open quarry is between o/o27 -o/o32" had been deleted
from their website after initiation of inquiry.

3. Boron minerals i.e. Colemanite were made usable and valuable by
Etimaden by using various rnining methods which were enriched by
physical processes and converted into concentrated Boron products.

4. Mined Colemanite goes through the processes of enrichment gnnding
in hi-tech concentrator facilities available with Etimaden and
concentrated Colemanite is produced. By this process the mined
Colemanite Ore having BzOs ranging between 27yo-32yo had been
enhalced to Colemanite Ore Concentrate which was sold as Ground
Colemanite having BrO3 4O%. Ground Colemanite was a concentrated
product of Colemalite produced by enrichment in concentrator plant.
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5. Thereafter sirch Ground Concentrated product was passed through
crushing and grinding processes respectively to obtatn Ground
Colemanite.

6. M/s Mario Pilato Blat, S.A, Spain purchased Groun<l Colemanite from
Etimaden, Turkey and processed it further before supplying them to
the Noticee.

12. Discussion about ore and Ore Concerltrates: The various literatures
available on website in respect of Ore and Ore Concentrates have been studied
and some of them are discussed here-under:

12.1 Definition ofOre as per Pctrology of Deposits:
Ore:_a metalliferous mineral, or aggregate mixed with gangue that cari be

mined for a profrt -
Gangue: associated minerals in ore deposit that have little or nc value

12.2 Definition of Ore as per Wlklpedla:
Ore is natural rock or sediment that contains one or more

valuable minerals, typically metals that can be mined, treat(:d and sold at a
profit. Ore is extracted from the earth through minine and treated or refined,
cften via _srSgttnC, to extract the valuable metals or minerals

12.3 Definition of Ore as r Merriam Webster:
1. a naturally occurnng mineral containing a valuable constituent (such

as metal) for r.r'hich it is mined and worked.
2. a soui'ce from rvhich valuable matter is extracted.

12.4 Definition of Ore as per Dictionary.Com
1. a metal-bearing mineral or rock, or a native metal, that can be mined at a

profit.
2. a mineral or natura.l product serving as a source of some nonmetallic

substance, as sulfur.

12,5 Definition of Ore as per Britanica:
a natural aggregation of one

processed, and sold at a prolit. An
word ore to metallic mineral deposits

or more minerals thal ca'rl be mined,
older definition restricted usage cf the
but the term has expanded in some

instances to include non-metallic.

12.6 Delinition of Ore Concentrate as per Wikipedia:
Ore concentrate, dressed ore or simply cotrcentrate is the product

The raw ore is usualll'ground finely in
qanzue (waste) is removed, thus

generally produced by
variouscomminutionoperations a-nd

concentrating the metal component.L!

13. The terms 'Ores' and 'Concentrates' have been defined in the Explanatory
Notes of Chapter 26 of tl:,e HSN which defined that the term 'Ore' applies to
meta-iliferous minerals associated with the substances in which tJrey occur and
with which they are extracted from the mine; it also applies to native metals rn
their gangue (e.g. metalliferous sands"). The term 'concentrates' applies to Ores
which have had part or all of the foreign matter removed by special treatments,
either because such foreign matter might hamper subsequent metallurgrcal
operations or with a view to economical transport".

The definitions of Ore and Ore Concentrate discussed above showed that
the term "Ore" was a naturally occurring raw and native mrnera.l which was
produced by mrnes and contained various foreign material and impurities. Ore

metal ore mines
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was extracted from the earth through minine and treated or refined to extract the
va-luable metals or minera.ls. Ttre "Ore Concentrate" is dressed ore obtained by
passing through the physical or physic-chemical operation viz cleaning, washing,
drying, separation, crushing, grinding, etc. Natural Ore which were extracted
from the mines though might have predominance of a particular mineral but do
not consist of any particular mineral a-lone. It is a naturally occuring raw and
native minera.l which is produced by mines ald contains various foreign
material, impurities and other substances and not suitable for further
operations. Ore was extracted from the earth through minine and treated
or refrned to extract the valuable metals or minerals. The "Concentrate" was the
form or Ores from which part or all of the foreign matters have been removed and
obtained by passing through the physical or physic-chemica.l operation viz
cleaning, washing, drying, separation, crushing, grinding, etc. Therefore, it
appeared from the above that Natural Ore consisted of various minerals and
other minerals ald substances ald therefore as such it cannot be directly used
for any further manufacturing. Whereas concentrate is form, from which part or
all of the foreign matters have been removed.

L4. From the data available in EDI system of Customs, it was noticed that the
Noticee was importing "Boron Ore (Colemanite-44)" from Spain, supplied by M/s.
Mario Pilato Blat, S.A., Spain by classifying under Chapter Tariff Heading
No-2528OO30 of the Customs Tariff Act, 1975 and by availing exemption from
payment of Basic Customs duty as per Sr.No. 13O of Customs Notification
No.50/2O17 dated 3O.06.2017 by declaring 'Colemanite-44' as Boron Ore and
before this notification they were availing exemption from payment of Basic
Customs Duty as per Sr.No.113 of Customs Notification No.72l2Ol2-Cus dated
17.O3.2O72 as amended vide Notifrcation No 2812015-Cus dated 30.04.2015.
The details of "Boron Ore (Colemalite-44)" imported by the Noticee and cleared
under jurisdiction of the Commissioner of Customs, Ahmedabad from April,
2016was prepared and attached as Aanexure-A I L, Al2, Al3, Al4 aad A/5 for
Financial year 2016-17, 2o77-la, 2Ol8-19, 2O79-2O and 2O2O-21 [Up to
1LO7.2o2ll respectively to the Show Cause Notice.

15. From the data available in EDI system of Customs, it was noticed that the
Noticee classifred Boron Ore (Colemanite-44) under Chapter Tariff Heading
No.2528OO3O of Customs Tariff Act, 1975. The Chapter Tariff Heading
No.2528003O of Customs Tariff Act, 1975 under which M/s Nahar declared the
goods i.e. "Boron Ore (Colemanite-44)" is reproduced as under:-

Chapter
Head,

Desct'lption Unit
Rate

oJ
dutg

2528 NATURAL BORATES AND CONCENTRATES
THEREOF (WHETHER OR NOT CALCINED), BUT
NOT INCLUDING BORATES PREPARED FROM
NATURAL BRINE; NATURAL BOzuC ACID
CONTAINING NOT MORE THAN 85% OF H3 BO3
CALCULATED ON THE DRY WEIGHT

252aOO Natura-I borates and concentrates thereof (Whether
or not calcined), but not including borates
separated from natural brine; natural boric acid
containing not more than 85 % of H3 BO3
calculated on the dry weight

25280010 Natural Sodium Borates and Concentrates Thereof
(Whether or not Calcined)

KG IOo/o

2524OO20 Natural boric acid containing not more than 85%
of H3 BO3 ( calculated on the dry weight )

KG 70%

Page 15 of 50

I

I

I

I



252aOO90

j zszgooso Natural calcium borates and concentr,rtes
thereof (whether or not calcined)
Others

KG

l0?/o

16. During investigation of a srmilar enquiry by D.R.I., Surat in .respect of
import of "ULEXITES described as "ULEXITE BORON ORE" manufactured by
same producer M/s Etimadea, Thrkey and supplied ttrrou gh trader M/s Asian
Agro Chemicals Corporatloa, UAE, it was found that said product i.e.,
"ULEXITE" is a concentrated product of Natural Boron Ore. The said investigation
in respect of import of "ULEXITE" described as "ULEXITE BORON ORE" by M/s
Indo Borax and Chemicals Ltd,3O2, Link Rose Building, Linking Road, Near Kotak
Mahindra Bank, Santacruz West, Maharashtra has been completed and Show
Cause Notice no. DRII?AU ISRU-06/2020/Indo-Borax dated 7617212020 was
issued. M/s Pegasus Customs House Ageacy h/t. Ltd., CHA ot M/s Indo Borax
aad Chemicals Ltd vide letter dated O3.O7.2O2O submitted the copies of import
documents of M/s Iado Borax rvhich included the test report of ULEXITE'
supplied by M/s Etimaden, Ttrrkey showing the description of the goods supphed
as:-

"Ulexite. Concentrated, Granular, In Bulk 3_125mm'
The Shorv Cause Notice issued by DRI also mentioned that the test report of the
conslgnment imported as ULEXITE BORON OR.E' was also obtained and as per
Test Report of Chemical Examiner, Grade-I, Central Excise &. Customs l,aboratory,
Vadodara, all such imported items were 'processed minera-l Ulexite' (RUD-O6 of the
Show Cause Notice No.DRI/ AZU /SRU-O6l2o2o/Indo-Borax datcd 16/ 12l2O2Ol.1t
is pertinent to mention here that as per the literature available at site of M/s
Etimaden. ULEXITE Granular was a refined product having iesser concentration of
BzQs

i.e., 3096 in comparison to their product "Ground Colemanite" which was having
minimum concentration of BzOs at 4Oo/o- Hence, it w'as clear that "Ground
Colemanite" and "Colemanite-44" which was derived by processing of Ground
Colemanite was more refined and concentrated product and the test report of the
producer in case of "ULEXITE" declared it as concentrated product and the
presence of higher o/oage of BzOs made it more concentrate. However, no such test
report of the producer M/s Etimaden has been disclosed by tJle importer M/s
Nahar in present casg also through e-sanchit portal/customs department.

17. The Union Government, after assessing the practice of declanng
Concentrate of Boron ore as 'Boron Ore', has withdrawn the exemption given to
'Boron Ore' and now Sr.No.130 of Notifrcation No.50/2017-Customs is amended
to prescribe rate of 2.5oh Basic Customs Duty(BCD) on all goods under Chapter
Tariff Heading No.2528. As a result, Boron Ore and Concentrate woulduniformly
attract BCD at a uniform rate of 2.5o/o. [Sr. No.l2 of Notifrcatjon No. O2l2O2l-
Customs dated lst February, 2021]

18. In view of the discussions in the aforesaid paras, it appeared that the
Noticee were engaged in import of "Colemanite-44" and, the same was directly
used as melting agent without any processing for production of 'Ceramic Glaze
Mixture (Frit)'. The said product was imported from Spain, supplied by M/s.
Mario Pilato Blat, S.A. , Spain and the basic raw material i.e. 'Concentrated
Colemanite Ore'was procured by the supplier i.e. M/s. Marlo Pllato Blat, S.A..
Spain from the producer i.e. M/s. Etimaden, Ttrrkey for further processing to
obtain end product i.e. "Colemanite-44". M/s Nahar classified 'Coiemanite-44'
under Chapter Tariff Heading No.25280030 of the Customs Tariff Act, 1975 by
declaring it as Natural Boron Ore and availed exemption from pa1'rnent of Basic
Customs duty as per Sr.113 of Customs Notification No.12.l2Ol2-Cus dated
17.O3.2O12 as amended vide Notification No.28/2015-Cus daterl 30.04.2015 and
Sr.130 of Customs Notifrcation No.50/2017 dated 30.O6.2017 for the period from
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O5.O4.2076 to 30.06.2077 and 01.07.2O17 to 71.01.2021 respectively

L8.2 In view of the above discussions, it further appeared that the term "Ore"
was a naturally occurring raw and native mineral which was produced by mines
and contain various foreign material and impurities. Ore was extracted from the
earth through mining and treated or refined to extract the valuable metals or
minera-ls. The "Ore Concentrate" was dressed Ore obtained by passing through
the physical or physic-chemical operation viz cleaning, washing, drying,
separation, crushing, grinding, etc. Natura.l Ore which was extracted from the
mines though might have predominance of a particular mineral but do not
consist of any particular mineral alone. It was a naturally occurring raw and
native minera.l which was produced by mines and contains various foreigrr
material, impurities and other substances and as such not suitable for further
operations. Ore was extracted from the earth through mining and treated
or re{ined to extract the valuable meta.ls or minera.ls to ma}e it usable. The
"Concentrate" was the form or Ores from which part or all of the foreign matters
have been removed and obtained by passing through the physical or physic-
chemical operation viz cleaning, washing, drying, separation, crushing, grinding,
etc. Therefore, it appeared from the above that Natural Ore consisted of various
minerals and other minera-ls and substances ald therefore as such it could not
be directly used for any further maaufacturing. Whereas concentrate was form,
from which part or all of the foreign matters had been removed.

18.3 In view of the discussions in aforesaid paras and details available on
website of Etimaden, T\rrkey, it appeared that Colemanite was one of most
important Boron minera.ls in commercial terms which was found in Emet,
Bigadig and Kestelek deposits of Turkey and mined by Etimaden. The BzOs

content of the Colemanite Ore mined by Etioadeu from open quarry was
between 27o/o-32o/o. Boron minerals i.e. Colemanite were made usable and
valuable by Etimaden by using various mining methods which were enriched by
physical processes and converted into concentrated Boron products. Mined
Colemanite went through the processes of enrichment and grinding in hi-tech
concentrator facilities available with Etlmaden and by this process concentrated
Colemanite was produced. Further, by this process the mined Colemanite Ore
having BzO3 ranging between 27%-32% has been enhanced to produce
Colemanite Ore Concentrate. The concentrated product by M/s. Etimaden,
Turkey was further processed/ concentrated at plant of M/s. Mario Pilato Blat,
S.A., Spain to obtain product "Colemanite-44". The content of BzOs has also been
confirmed as 44.5o/o and 43.O8 % by CRCL, Vadodara and CRCL, New Delhi
respectively. Thus, Colemanite-44 is a processed/concentrated product of
Colemalite, obtained from processing of Concentrated Colemalite Ore, supplied
by M/s. Etlmaden, Ttrrkey by enrichment in Concentrator Plant and packed in
bag and sold in powder form. Thus, Colemanite-44 processed by M/s. Mario
Pllato Blat, S.A., Spain is 'Ore Concentrate'i.e. Concentrates of Natural Calcrum
Borates.

18.4 It also appeared from the above discussion at para 16 that if the producer's
test report (for their product ULEXITE) described their product of lesser
concentration as 'concentrated', then the test reports which were being supphed
by M/s Etimaden with its dl consignments and production flow chart of supplier
i.e. M/s. Mario Pilato S.A., Spain showing receipt of 'Concentrated Colemanite
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Ore' as basic raw materia-l for production of product "Colema:rite-44", have not
been disclosed to the Customs Department with intent to claim tJ.e consignment
as 'Natural Boron Ore' for avajling the exemption benefrts under Sr. No.113 of the
Notifrcation No.l2l2O72-Cus dated 17.O3.2O12 as amended (upt,r 30.06.2017) and
Sr.No.13O of the Notihcation No.5O/2017-Cus dated 30.06.2017 (from Ol.O7.2Ol7
onwards).

18.5 It appeared that as per Sr.1l3 of Customs Notilication No. 12/2012-Cus
dated 17.03.2012 as amended vide Notification No.28/201S-Cus dated 30.04.2015
and Sr.No. 13O of Customs Notifrcation No. 5O/2017 dated 30 06.2017 , the NIL
rate of Basic Customs Duty u/as prescribed on the goods i.e. Boron Ore faliing
under Chapter Heading 2528 of Customs Tariff Act, 1975. From the Chapter
Headrng 2528 of the Customs Tariff Act, 1975 it was noticed theLt Natural Borates
and Concentrates thereof fa-1I under the said Chapter Heading. Thus, from
simultaneous reading of Sr.No.113 of Customs Notilication No.lrl l2O).2-Cus dated
17.O3.2O72 as amended vide Notification No. 281201s-Cus dated 30.04.2015 and
Sr.No. 13O of Customs Notification No.50/2017 dated 30.06.2017 and
corresponding descnption of goods, it was noticed that exemption had been grven

only to Boron Ore not to Concentrate of Boron Ore.

18.6 It further appeared that Colemanite-44 imported uncler Bill of Entry
No.6525531 dated 18.O1-2O20, totally weighing 240 MTs va-lued at Rs.

85,96,434/- had been seized under Section 110(1) of the Customs Act, 7962
being 1iab1e for confiscalion under Section 111(m) of the Customs Act, 1962
which was subsequently released provisionally by the competent authority on
request of M/s Nahar under provisions of Section 11OA of the Customs Act,
7962.

18.7 It also appeared that the Noticee imported 'Colemanite-44' by declaring it
as Boron Ore and cleared under Jurisdiction of the Customs Commissionerate of
Ahmedabad from April, 2016 onwards. The Bills of Entry fiIed by the Noticee for
the period from 05.04.2O16 to 70.12.2019 had been assessed hna11y. After
initiation of inquiry, the Bills of Entry trled by the Noticee hat'e been assessed
provisionally and they paid Basic Customs duty @ 57o as per Sr.No.12O of
Notifrcation No.5O/20 17 dated 3O.06.2O 1 7.

19. It appeared that the imported goods declared as "Boron Ore (Colemanite-
aal" by the Noticee appeared to be a Concentrate of Natural Ca-lcium Borate,
however the Noticee had mis-declzred the description as "Boron Ore (Colemanite-
44)" instead oI " Concentrates of Notural Calcium Borate " or " Concentrates of
Boron Ore" ald wrongly claimed and availed the benefrt of exernption knowingly
and deliberately with intention to evade Customs Duty as per Sr.No.113 of
Customs Notiflcation No.l2/2O12-Cus dated 77.03.2012 as amended vide
Notifrcation No.28/201S-Cus dated 3O.O4.2015 and Sr.No.13O of Customs
Notifrcation No.50/2017 dated 30.O6.2017 for the period from 05.04.2016 to
30.06.2017 and 01.07.2017 to 17.O1.2C21 respectively by declrring Colemanrte-
44 as Boron Ore as t1le exemption was available only to Boron Ore, knowingly
and deliberately with intention to evade Customs dutl' amounting to
Rs.5,16,41,838/ -as detailed in Aanexures AlL, Al2, Al3, Al4, A/5 and
consolidated ln Annexure- A/6 for the period 2016-17, 2OI7-I8, 2O7a-L9,
2Ol9-2O atd 2O2O-21 [up to 11.01.2021] respectively. The lact that 'Colemanite-
44' imported by them were in fact 'Concentrate of Natural Calcium Borate'was
clearly evident from the process and literature discussed by Etimaden on their
website in respect of Ground Colemanite wherein they have clearly stated that
after mining from open query, enrichment in concentrator planrt has been done

and content of B2O3had been enhanced from 27ok-32%o to mzrke it usable and
after passing through crushing arrd grinding processes were pztcked and sold in
Powder form which was also evident from the production flow chart of suppher
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i.e. M/s. Mario Pilato Blat, S.A. Spain. Therefore, the Noticee despite knowing
that the goods imported by them by declaring as Boron Ore were rn fact Ore
Concentrate, wrongly claimed and availed the benefit of the above mentioned
notification which was available only to Boron Ore. By the aforesaid acts of
willful mls-statement arrd suppression of facts, M/s.Nahar had short-paid the
applicable Customs Duty arrd other allied duties/taxes by way of deliberate mis-
representation, willful mis-statement and suppression of facts in order to evade
the differential Duty leading to Revenue loss to the Government exchequer. It
appeared that it was not the case where the importer / Noticee was not aware of
the nature ald appropriate classification of goods. However, the
importer/ Noticee had willfulIy mis-declared the description to evade payrnent of
Custom Duty by self-assessing the same, claiming the benefit of Customs
Notification No.5O/2O17 dated 3O.06.2017 (Serial No. 130), paying NIL BCD, as
the said goods appeared to be 'Concentrates of Natural Borate' instead of 'Natural
Boron Ore'. Hence, the provisions of Section 28$) of the Customs Act, 1962 for
invoking extended period to demand the evaded Duty was clearly attracted in
this case. The differential Duties on imports are liable to be demanded and
recovered from them under Section 28$l of the Customs Act, 1962 along with
applicable nterest under Section 28AA of the Customs Act, 7962.

20. Section 1 14A of the Customs Act, 1962 provides for imposition of penalty
equivalent to the Customs Duty in cases where the Duty has not been levied or
has been short levied by reason of collusion or any willful mis-statement or
suppression of facts. In thrs case, the mis-declaration of description of the
imported goods was intentionally made and therefore, the importer/ Noticee also
appeared liable to penalty under Section 114A of the Customs Act as short
payment of Duty was on account of /due to reason of willful mis-statement or
suppression of facts on the part of importer. The importer/ Noticee also appeared
liable for penalty under Section 114AA of the Customs Act, 7962 as test report of
the producer M/s Etimaden or flow chart of the supplier M/s. Mario Pilato Blat,
S.A., Spain have not been disclosed by M/s Nahar through e-sanchit portal of the
department with intent to wrongly avail exempLion from payment of Customs
Duties.

2L. The Noticee have imported 26114.2 MTS totally va-lued at
Rs.92,57,19,562 / - of Boror, Ore Concentrate and wrongly claimed and availed
the benefit of exemption from pa},rnent of Customs Duty as per Sr.No. I 13 of
Customs Notifrcation No.72l2Ol2-Cus dated 77.03.2072 as amended vide
Notification No.28l2O15-Cus dated 30.04.2015 and Sr.No.130 of Customs
Notrfication No.50/2O17 dated 30.06.2017 for the period from 05.O4.2O16 to
30.06.2077 and O1.07.2017 to 77.07.2021 respectively by declaring Colemanite-
44 as Boron Ore as the exemption was available only to Boron Ore. Out of said
goods, goods totally weighing 24O MTS totally valued at Rs. 85,96,434/-
imported under Bill of Entry No.6525531 dated 18.01.202O had been seized,
being liab1e for confiscation under Section 1 I 1(m) of the Customs Act,
1962,which was subsequently released provisionally by the competent authority.
Further, balance goods weighing 25a74.2 MTS totally valued at Rs.
97,71,23,12A1- which were not available for seizure had been imported in
contravention of the provisions of Section a6$l of the Customs Act, 1962. For
these contraventions and violations, the tota-l goods fall under the ambit of
smug:qled goods within the meaning of Section 2(39) of the Customs Act, 1962
and hence appeared liable for confiscation under the provisions of Section
111(m) of the Customs Act, 1962 in as much as by wrongly claiming and availing
the benefit of Sr.No.ll3 of Customs Notification No.72 /2OI2-Cus dated
17.O3.2O72 as amended vide Notifrcation No 28l201S-Cus dated 30.04.2015 and
Sr.No.130 of Customs Notification No.50/2017 dated 30.06.2017, the
importer / Noticee had wrongly claimed the goods imported to be Ores and is
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therefore liable for penalty under Section 112(a)& (b) of the said Act for such acts
of contravention.

22. Shri Rajkumar Surana, Managing Director of M/s Nahar Colours and
Coating Prt Ltd was responsible for import alrd he knowrngly with inrention to
evade Customs Duty wrongly claimed and availed the benefrt of exemption from
palrrnent of Customs Duty as per Sr. No.113 of Cusloms Notification
No.l2l2OI2-Cus dated 17.O3.2O72, as amended vide Notification No.28/2015-
Cus dated 30.04.2015 and Sr.No.13O of Customs Notification No.SO/2017 dated
30.06.2017 and Shri RaJkumar Surana, Managing Director of the Noticee
contravened the provisions of the Customs Act and failed to comply with the
provisions of the Customs Actthereby rendering himself liable for penalty under
Section 112(a) & (b), Section 1 14AA and Section 117 of the Cust.oms Act, 7962.

23. T?rerefore, a Show Cause Notice F.No.VIII/ l0-30/Pr.Commr/O&Al2O2O-
21 dated 24.03.2027 was issued wherein M/s. Nahar was caLled upon to Show
Cause as to why:

(i)

(ii)

(iii)

(iv)

(")

(vi)

("ii)

(viii)

(ix)

(x)

The exemptron of Basic Customs Duty (BCD) under (i) Notification No.
12/2O72-Ctts dated 17.O3.2O12, as amended (Sr.No.113) (ti1l

30.06.2017) and (ii) Notification No.5O/2017-Cus datcd 30.06.2017, as

amended (Sr. No. 130) (01.07.2017 onwards) should not be
disallowed;
Differential Customs Duty amounting to Rs. 5,16,41,838/- (Rupees
Five Crore Sixteen Lakhs Forty Oae Thousand Eight Hundred
Thirty Eight Onlyl as detailed in AaD.exures Al L, Al2, Al3, Al4,
A/5 and Consolidated at Antrexure- A/6 to the Show Cause Notice,
leviable on Boron Ore Concentrate imported by declaring as Boron Ore
shouid not be demanded and recovered from them under Section 28(4)
of the Customs Act, 1962l.
The goods having assessable value of Rs. 92,57,19,5621- imported by
wrongly claiming as Boron Ore as detailed in Annexures All, Al2,
Al3, Al4 & A/5 to the Show Cause Notice should not be held as liable
to confiscation under Section 111(m) of the Customs 1\ct, 1962;
Interest should not be recovered from them on the differential Customs
Duty as at (ii) above, under Section 28AA of the Customs Act,l962;
As the goods placed under seizure were released provisionally on
execution of a Bond for Rs.85,96,434/- and a security of
Rs.15,21,999/, why the Bond should not be enforced and the security
furnished should not be appropriated towards the va.hre of the goods;
Penalty should not be imposed on them under Section 112(a) & (b) of
the Customs Act, 1962;
Penalty should not be imposed on them under Section 114A of the
Customs Act, 1962;
Penalty should not be imposed on them under Section 114AA of the
Customs Act,l962;
Penalty should not be imposed on them under Section 117 of the
Customs Act,7962;
Protest lodged by them should not be vacated and Customs Duty of
Rs.1,22,O5,123l-(Rs. One Crore Tluenty Two Lakhs Five Thousand
One Hundred Twenty Three oaly) paid under protest towards thei-r
differential Duty liabi-lity should not be adjusted against their total
differential Duty liabilities;

dated
M/s.

23.1 Further Show Cause Notice No VIII/ 10-06/O&Al2O2O-27
2a.72.2O2O were issued to Shri Rajkumar Surala, Managrng Director of
Nahar Colours and Coating A^. Ltd., as to why:-
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(it Penalty should not be imposed on him under Section 112(a) & (b),

Section 114AA and Section 117 of the Customs Acr, 7962.

24. Writtea submission: Advocate of the importer M/s. Nahar Colours arrd
Coating R/t. Ltd. and its Managrng Director Shri Shri Rajkumar Surala frled
written submission dateO1.03 .2024 wt,ereln they interalia stated as under:

24.1 As per the Orders of the Hon'ble Tribunal, the matters have to be re-
considered in the light of Test Reports of CRCL, New Delhi and the
judgmeats relled upon by the Importers:

24.L.L that the Hon'ble Tribunal has categorically held that question of going to
Wikipedia and Websites to ascertain the meaning of the term "Ore" does not arise
since the goods have been tested and on test CRCL, New Delhi has reported that
the goods ale Boron Ore; that the Honble Tribunal has held that the matter has
to be decided in the light of the said Test Reports of CRCL, New Delhi; that since
the Test Reports of CRCL, New Delhi categorically report that the goods are
Boron Ore, the benefit of the exemption cannot be denied by holding that the
goods are not Boron Ore.

24.L.2 tt^at t]-e Hon'ble Tribunal has held that the issue whether Ore continues
to be Ore after removal of impurities is considered and decided by the various
judgments reiied upon by the importers; that as per the said judgments, which
are referred to herein after, Ore does not cease to be Ore by mere reason of
remova.l of foreign partrcles and impurities; that as per the directions of the
Honble Tribunal, the matter has to be decided in the light of the said judgments,
it would follow that the goods do not cease to be Ore by reason of removal of the
foreign particles/ impurities and hence cannot be denied the exemption granted
to Boron Ore; that the lest ReLort ol CRCL, New Delhi, relied upon in the
Show Cause Notice itself clearlv establishes that the imported goods are
"Boron Ore" and therefore covered under Sr. No.113 of Notification
No.L2l2lL2t9us and Sr.No.13O of Notification No. 5O/2O17-Cus.:

24.1.3 That Sr.No.113 of Notification No.l2/2O72-Cus and Sr. No.130 of
Notification No.50/2O17-Cus, both granted exemption from basic customs duty
to "Boron Ores" falling under Customs Tariff Heading 2528; that therefore, the
only two questions which have to be answered are whether the imported goods
fall under Customs Tariff Heading 2528 and whether the imported goods are a
"Boron Ore". As regards the hrst question, it is not in dispute that the goods fall
under Tariff Heading 2528 atd, that as regards the second question, the Test
Report of CRCL, New Delhi, relied upon in the Notice, clea-rly establishes that the
goods are 'Boron Ore". Accordingly, the goods were clearly eligible for exemption
under the said two Notifications;

24.L.4 Tleat very evidence relied upon in the Show Cause Notice, namely, the
Test Report of CRCL, New Delhi, establishes that the imported goods are "Boron
Ore"; that the Test report of CRCL, New Delhi, categorically states that on tJ.e
basis of the test carried out by CRCL and the avariable technica-1 literature, the
sample is "Mineral Colemanite- a Natural Calcium Borate (commonly knovun as
Boron Ore); that it is s therefore clea-rfrom the said Test Report that the goods
are Boron ore and therefore covered by Sr.No.l13 of Notification No.l2l2OL2-
Cus and Sr. No.130 of Notifrcation No.50/2017-Cus.

24.1.5 That, in response to letters addressed by SIIB, the CRCL, New Delhi had
reiterated that the sample is "Miaeral Colemanite- a Natural Calcium Borate
(commonly known as Boron Ore)" and that the same is not calcined; that since
CRCL, New Delhi, which is an expert body, has reported on the basis of test that
the imported goods are "Boron Ore", it is not open to the department to disregard
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thc said Test Report of an expert and to contend to the contrary that the
imponed goods are not "Boron Ore"; that they placed relernce on following
judgments, which hold that Test Report of the CRCL, New Delhi, which is an
expert body. cannot be disregarded:

- H.P.L. Chemicals Ltd v CCE-2006 1797) ELT 324
- Orient Ceramics &Inds Ltd v CC - 2()08 1226) ELT 483

(sc).

24.L.6 T}.ar it is settled Iaw that goods described in an exemption Notification
have to tre interpreted as commonly understood by persons dealing with the
same; that CRCL, New Delhi, which is an expert testing authority, has on test
reported that the goods are Boron Ore as commonly knorwr emd therefore, the
goods calnot be denied the benefrt of exemption given by the Notification to
"Boron Ore".

24.2 Question whether goods are classifrable under CTSH 2528OO9O or
CTSH 2528OO3O is irrelevant for the purpose of exemption J[otification:

24.2,L Tlrat there is no dispute regarding the fact that the goods are classifrable
under Heading 252a: that since the Sr. Nos. 113 and 130 of Notifications
Nos. 12/2012 atd 5Ol2Ol7 respectively, refer orly to Heading 2528, it follows
that for the purpose of claiming the exemption under the sajd Sr. Nos. 113 and
130. it is entirely irrelevant rvhether the goods fall under Sub-Heading 252aOO9O

or Sub-headrng 25280030. Therefore, t}re contention in the Show Cause Notice
that the said goods are correctly classifiable under Sub-heading 2528OO30 is
irrelevant and has absolutely no bearing on the eligibility to exemption.

24.2.2 T\at the Show Cause Notices have proceeded on the erroneous premise
that the exemption under Sr. No.113 of Notification No.1212O1.2-Cus and Sr.
No.130 of Notifrcation No.50/2017-Cus is confined and restricted only to
"Natural Ore" i.e. naturally occurring raw and native minera-l as obtained from
the mine and containing various foreign material, impurities and other
substances. According to the Show Cause Notices, if after extracting such
Natura-l ore from the mine, it is subjected to physical processes of removing the
foreign materia-l, impurities and other substances, it ceases to be "Natural Ore"
and becomes "Concentrated Ore" and is not covered by the said Sr. No. 113 of
Notrfication No.l2l2Ol2-Cus and Sr. No. 130 of Notifrcation No.50/2017-Cus.
The said basis for denying the exemption is totally untenable in law.

24.2.3 That a bare perusa1 of ttre said Sr. Nos.113 and 13O of Notifications Nos.

12 l2Ol2-C,.ts a.r:d 50 12017 -Cus respectively, would show that they cover
"BoroD. Ores" without any qualifrcatloa or restriction and once the CRCL,

Neu, Delhi has on test reported that the goods are "Boron Ore" as comrnonly
knourr- the beneht of the said exemption cannot be denied orL the ground that
the sztid Boron Ore is not in its natural state as mined, but has been subjected to
the physical process of removing the foreign material, impurities ald other
substalces.

24.2,4 That there is no restrictlon or condition in the said Notihcations t-llat
the Boron Ore should be in the state or condition in which it Ls mined i.e. wrth
foreigrr particles, impurities and other substances; that there is no stipulation i.n

the said Notifications that if the Boron ore is imported after removing the foreign
particles, impurities arrd other substances, it would not bc entitled to the
exemption.

24.2.5 T}:.at by contending that the expression "Boron Ores" appearing in the
said Sr. Nos. 113 and 130, must be confrned and restricted to Natural Boron
Ores i.e. Ore in the state and condition in which it is mined without removing the
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impurities/ foreign particles, the Show Cause Notice has committed the error of
reading into the Notification additional words and conditions which are absent in
the Notifrcation; that placed reliance on ttre following judgments which hold that
it is not permissible to read into the Notification, any additronal words or
conditions/ restrictions which are not stipulated in the Notifrcation:

Inter Continental (India) v UOI - 2003 (154) ELT 37
(Gui)
Affirmed in UOI v Inter Continental (India) - 2008
(226) ELr 16 (SC)

KantilalManilal& Co v CC - 2OO4 (173) ELT 35.

24.3 With effect from 1.t March 2OO5, the enttv" Natural Boron Ore" in the
earlier exemption Notifications has been replaced bv the entry .Boron

Orest'.

24.3.1 That while the Notifications prior to 1", March 2OO5, viz. Notification
No.23l98-Cus (Sr. No.20), Notihcation No.20l99-Cus (Sr. No.22), Notifrcation
No. 16/2OO-Cus (Sr. No.50), Notifrcation No.17l2O01-Cus (Sr. No.54) arrd
Notification No.21/2OOO-Cus (Sr. No.57),all used the expression "Natura-l Boron
Ore", with effect from l,t March 2005, by amending Notification No. 11/2005-
CUS, the expression "Natural Boron Ore" was replaced by tJle expression "Boron
Ores";

24.3.2 That the word 'Natural'which qualifred Boron Ore in tJle notilications in
force prior to l"t March 2005 was consciously dropped by the amending
Notihcation 11/2O05-Cus and subsequent Notifications Nos. 12/2012-Cus and
50/2017-Cus and the singular "Ore" was made into plural "Ores". With effect
from 1$ March 2O05, ttre exemption is available to all tlpes of Boron Ores and is
not restricted or confined to only Natural Boron Ore i.e. ore in the condition in
which it is mined; that the contention in Para 16.3 of the Show Cause notice tJ.at
the exemption is available only to Natural Boron Ore, is clearly erroneous in v'iew
of the dropping of the word Natural from the Notifications w'ith effect from l"t
March 2OO5; that the contention that the goods should not be Concentrated Ore
and should be in the natural state in which they are mined, without remova-l of
foreign particles and such contention is not tenable in view of the specific and
conscious dropping of the word Natural from the Notifications with effect from 1*
March 2005;

24.4 Contentions in Show Cause Notice are contrary to the law laid down by
the Hon'ble Supreme Court and the Hon'ble Tribunal:

24.4.1 That the contention that tlle expression "Boron Ores" appearing rn the
Notifications means only the Ore as mined in its native state and does not cover
"Concentrated Ore" i.e. Ore from which foreign materia-ls have been removed, is
plainly contraqr to the decision of the Hon'ble Supreme Court in the case of
Mlnerals & Metals Trading Corporation of India v UOI & ors-1983 (13) ELT
f542 (SC), in which it is held that the term *Ore" canrot refer to the Ore as
mined and that the term "Ore" means Ore which is usable arid merchantable
altd as commercially understood;

24.4.2 'tl:.at the Hon'ble Supreme Court has held that the term "Ore" cannot be
construed to mean the Ore as mined since the Ore as mined would be matnly
rock which in that state can neither be imported nor marketed; that the Honble
Supreme Court has held that the Ore as mined has necessarily to be subjected to
the physical processes of removing the foreign particles, impurities and other
substances by which it becomes concentrated arrd that the ore does not cease to
be Ore when it is thus concentrated and it is also immaterial that it is imported
in powder or gra-nule form;
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24.4.3 That the contention in the Shou, Cause Notice that or(: ceases to be ore
on remova.l of the tbreign materials from it, is plainly erroneous and contrary to
the said decision of tlie Hon'ble Supreme Court and the following decisions of the
Tribunal, which have been disregarded while issuing the Shorv Cause Notice:

a) CC v Hindustan Gas & Indus s Ltd - 2A06 l2o2l ELT 693:

b)

This .decision examined the scope of the term "Ores" appearing in
Sr. No.10 of Notification No.5/98-CE d,ated, 2-6-7998 and by
following tle aJoresaid decision of the Honble Supreme Court r

the case of MMTC, held that the term "Ores" will cove;i

"Concentrated Ore". It was held that the term "tlre" is the genus
and "Concentrated Ore" is a specie of Ore and therefore covered by
the term "ore".
CC v Electro Ferro Alloys P. Ltd- 2OO7 l2l7l ELT 3O2: In this

c)

decision it was held that the term "Ores" appearing in Sr. No.21 ol'

Notification no.2 /2OO2-CE dated 1-3-2002, cover:s "Concentrated
Ore" since the "Ore" is the genus and 'Concentrated Ore' is a
species of Ore. The aforesaid decisions in MMTC and Hindustan
Gas & Industries Ltd were followed in this decisior, .

Shri Bharraai Minerals v CCE2O19 13661 ELT 1O41: In this
decision it was held that the term "Ore" appearing in the
expression "Iron Ore fines" in exemption Notif-rcation no.62l2OO7 -
Cus dated 3-5-2OO7 would cover Concentrated ore. The aforesard
decisions were followed in this decision.

24.4.4 That the very definitions of "Concentrated Ore" relied upon in the Show
Cause Notice shcw that Concentrated Ore is purified ore or dressed ore; that
concentrated ore is therefore a specie of the Genus Ore as hekl by the aforesaid
decisions; that in the said decision of the Hon'ble Tribunal in the case of
ShriBhavani Minerals, in Para 5.1 it is held that as per the HSN notes both ore
and ore concentrate Erre ores and that the said HSN Notes do not make ally
distinction between the two.

24.5 Contentions raised in the Show Cause Notice based on website of
EtiMaden which was not updated are untenable:

24.5.1 That the Show Cause Notice has in Paras 10.1.6 and 1O.2 placed reliance
on website of EtiMaden to contend that as per the said website. the B2O3
content of Colemalite ore mined from open quarry is between 27o/o - 32Yo and the
Colemaaite ore is made usable and valuable by EtiMaden by using variou s

mirring methods which enriched by physical processes arrd converted into
concentrated boron products; that it is contended that by processes of
enrichment grinding in hi-tech concentrator facilities the mined Colemanite ore
having B2O3 ranging between 27o/o-32o/o is enhanced to 4Oo/o;

24.5.2 Thar by Certificate dated 15tt February 2021, EtiMaden have clarified
that the B2O3 content of their natural borates are not updated frequently on
their website since it chalges with the nature of the ore vein operated; that they
have further clarifred that the boron lumps have B2O3 content ranging from 38-
42"/o and these are simply powdered and no chemical treatment is done; that
they have further clarified that the Boric Oxide content differs in every ore vein
and that they give specification and certificate of analysis in respect of each
shipment.

24.5.3 That in the circumstances, the contentions raised in the Show cause
notice based on the website which was not updated, to the effect that the B2O3
content in the mined Colemanite is only between 27 -32o/o is misconceived and
untenable;
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24.6 Scope of sr. Nos.l13 and 13O of Notificatlons Nos, l2l2OL2-CII's a,od
5O/2O17-Cus respectively carnot be determined by reference to otber
entries in the Notification:

24.6.L That the scope of tJ:e expression "Boron Ores" appearing in Sr.No.113 of
Notification No.l2/2OL2-Cus and Sr. No.130 of Notihcation No.50/2017-Cus
cannot be determined by reference to other entries in the said Notifications; as

laid down in the following judgments, each entry in a Notification is a distinct,
separate and self-contained exemption and the scope of an entry in the
Notification has to be determined independently based on the words/terms used
therein and not by comparison with or reference to the terms of some other entry
in the Notification:

Tata Tea Ltd v CCE - 2OO4 (164) ELT 3 15

Indian Oil Corporation v CCE - 1991 (53) ELT 347

24.6,2 That in new of the decisions of the Hon'ble Supreme Court and the
Hon'bie Tribunal, the expression "Boron Ores" appearing in Sr. No.113 of
Notification No.l2/2O12-Cus and Sr. No.130 of Notifrcation No.5O/2017-Cus, is
on its own terms to be considered as wide enough to cover the Ore, which after
mining has been purifred by removal of foreign matter, it is immateria-l that the
said Sr. Nos.113 and 130 do not specifically mention Concentrated Ore; that in
respect of Boron Ores, the scope was with effect from l"tMarch 2005 specifically
broadened and widened by consciously dropping the word Natural and by
making the singular "Ore" into p1ural "Ores"; that the scope of entry relating to
Boron Ores calnot tl:erefore be restricted by comparison with other entries in
the Notification;

24.7 Reliance placed on proceedings ln respect oflndo Borax and Chemicals
is misplaced:

24.7.1 That the reliance placed in t1le Show Cause Notice on the proceedings in
case of a-nother importer viz. Indo Borax and Chemicals is totally untenable in
law; that the goods imported by the said importer were Uleite which are not the
goods imported in the present case and therefore, no reliance can be placed on
the proceedings in the said case of import of Ulexite even though the supplier
and producer were the same as in the present case; that moreover, every case
has to be examined on its own merits and on the basis of evidence available in
the case in question; that the present case cannot be decided on the basis of
evidence available in some other case and that too in respect of a product
different from that in the present case.

24.8 Latget perlod of Limitation inapplicable in the present case:

24.8.1 That without prejudice to the aforesaid submissions, in any event, the
Show Cause Notrce is partly barred by time, having been served a-fter the expiry
of the limitation period of two years specified in Section 28(1) of the Customs Act
1962; that to the extent the Show Cause Notice extends beyond the normal
period of Iimitation of two years provided in Section 28 (1) of the Customs Act
1962, tl:e same is therefore barred to that extent.

24.8.2 Tlrat the larger period of limitation of five years specified under Section
28@l of the Customs Act 1962 is inapplicable in tlre present case since there is
no collusion or wilful mis-statement or suppression of facts on part of the
importer; that the larger period of limitation under Section 28(41 of the Customs
Act 1962 had been invoked in the Show Cause Notice on the totally untenable
ground that the imporeter had willfully mis-stated the classifrcation of the
imported goods for claiming the benefit of the said Notifrcations and that in the
Bills of Entry the Appellant wilHulty mis-stated the goods to be Ground
Colemanite B2O3 4oo/o Natura-l Boron Ore instead of Concentrate of Ore;
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24.8.3 That it is settled law that clarming of a particular classihcation or
Notification is a matter of belief on the part of the importer and. the claiming of a
particular classification or exemption Notification does not amount to mis-
declaration or willful mis-statement or suppression of facts.

24.8.4That the importer had correctly the described the goods in the Bills of
Entry as Ground Colemanite B2O3 4Oo/o Natural Boron Ore which they indeed
are as evident from the Test Report of the CRCL, Delhi which the Department is
re\ring upon in the said Notice; that as laid down in t}re following judgments, the
clairning of a particular classification or Notification with which the department
subsequently disagrees does not amount to mis-declaratiolt or rvillful mis-
statement or suppression of facts:

S. Rajiv & Co. v CC - 2074 (3021 ELT 412.
l,ewek Altair Shipping h/t. Ltd. v CC -2019(366) ELT 318 (Tri- Hyd)
Upheld in 2019 (3671 ELT A328 (SC)

24.A.5 That a number of Bilis of Entry were assessed by the proper officer of
customs ald were not system assessed; that as evident from the Examination
Order in respect of such Bills of Entry, one of the Mandatory Compliance
Requirements Examination Instructlons was to "VERfFY THAT THE GOODS
ARE BORON ORES" for the purpose of exemption under Sr. 113 of Customs
Notrlrcatron No. l2l2Ol2-Cus dated 17.O3.2O12 and under Sr 13O of Customs
Notrlrcation No. 5O/2017 dated 30.O6.2017; that it is therefore clear that tIe
issue whether the goods are Boron Ores or not was specifrcalll' examined in t-he

case of number of Bills of Entry and the exemption beneht was extended by the
proper officer of customs a-fter such verification/ examination and accordingl;,, it
cannot be said that there was any willful mis-statement or suppression of facts
on our part; that whcn the proper officer of customs has in a number of Brlls of
entry extended the exemption after verification and satisfactiorr that the goods

were Boron Ores, the larger period of limitation cannot apply merely because the
department subsequently entertains a different view on the scope of the
Notification.

24.a.6 That when the goods are declared to be Ground (i e. Poudered) and
also examined and verified by the proper offrcer of customs, it ' as known to the
assessing oflicer that the Ore was not imported as mined; that tJre assessing
officer however granted the exemption on the correct understalding that
Concentrated ore is also Ore; that merely, because subsequently the department
has chalged its view that Ore must mean only Ore as miied, that cannot
constitute willful mis-statement or suppression of facts.

24.9Section 1l l(m) of the Customs Act 1962 has no application:

24,9.1 That the contention that the goods are liable to confiscation on the
ground that the importer had allegedly mis-classified the same and/or allegedly
claimed wrong exemption, is totally unsustainable in law; thrrt the goods had
been correctly described in the Bills of Entry and there was no mis-declaration as

regards the description, value or other particulars of the goods;

24.9,2 That mere claiming of an allegedly incorrect classificatron or notification
does not attract the provisions of Section I l1(m) of the Customs Act 1962; that
Section 1 1 1(m) is attracted only where the goods do not cc,rrespond to any
particular mentioned in the Bill of Entry and claiming of a particular
classification or Exemption notification is not a statemeflt of any particular of the
goods as explained hereinabove;

Northern Plastic Ltd v Collector - 1998 (101) ELT 549 (SC)

CC v Gaurav Enterprises - 2006 (193) ELT 532 (BOM)

C. N atwarla-l& Co v CC - 20 12 -TIOL-2 17 l - CESTAT-MUM
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24.10 Redemptlon lhe cannot be imposed since goods were neither seized
ror are available for confiscation:

24.LO.l That without prejudice to the aforesaid submissions, in any event, no
redemption fine can be imposed since the goods were neither seized nor are
available for confrscation; tJrat no redemption hne can be imposed in respect of
goods which were not seized and which were not available for confrscation as laid
down in the following decisions:

- CC v Finesse Creation Inc- 2OO9 (248l, ELT 122 Born

- Commissioner v Sudarshan Cargo P. Ltd - 2010 (258) ELT 197 (Bom)

- Chinku Exports v CC - 1999 (112) ELT 4O0

- upheld in Commissioner v Chinku Exports- 2OO5 (184) ELT A36 (SC)

- Shiva Kripa Ispat P. Ltd v CC - 2OO9 (235) ELT 623-Tri-LB

upheld in Comrnissioner v Shiva Kripa Ispat P. Ltd -2015 (318) ELT A259 (Bom)

24.11No penaltles are imposable:

24.Ll.L That no penalties can be imposed under Section 114A and Section 117

of the Customs Act, 1962; that there has been no collusion, wilful mis-statement,
suppression of facts or false declaration on part of the importer and that
therefore no pena-lty can be imposed under Section 114A of the Customs Act
1962; that as explained above, the goods are not liable to confiscation under
Section 111(m) of the Customs Act 1962, no penalty can be imposed under
Section 117 of the Customs Act 1962; that it is settled law as laid down in the
following judgments that claiming of a particular classification or Notiflcation
with which the department does not agree does not justify imposition of penalty:

C. Natwarlal & Co v CC-2012-TIOL-217I-CESTAT-MUM

S. Rajiv & Co. v CC - 2Ol4 (3021 DLT 41.2

-Kores (India) Ltd. 20 19(5) TMI 922.

25, Personal Heariag: Personal Hearing was fixed on O1.O3.2O24 for M/s.
Nahar Colour and Coatings R/t. Ltd. and its Director Shri Rajkumar Surana.
Shri J. C. Patel, Advocate, on behalf of the importer and its Director attended the
Personal Hearing held on O1.O3.2O24 wherein he reiterated submission dated
OI.O3.2024 and also submitted the compilation of the provisions and some case
laws.

26. Fladings: I have carefully gone through the Show Cause Notice dated
28 .O3 .2021 ,\lrrrtten submission dated 07.O3.2024,relevalt provisions of law and
various decisions relied on by the advocate in their submission on behalf of M/s.
Nahar Colours & Coatings R/t. Ltd. and its Managing Director Shri Rajkumar
Surana and records of personal hearing held on OL.O3.2O24.

27. This denovo proceeding has been initiated consequent to the CESTAT's
Final Order No A/1O118-1OL34/2023/2018 dated 25.01.2023 in respect of
Appeal No. Cl|0206/2022 and Cl|O2OT /2022 filed by M/s. Nahar Colours &
Coatings Rrt. Ltd. and its Director Shri Rajkumar Surana respectively. Relevant
Para of CESTAT's Final Order No A/10118-10134/202312018 dated 25.O7.2023
is re-produced:-

"O4. We Lnue carefullg ansidered the submission made bg both the sides and
pentsed the records. We find that exemption under tlrc aforesaid notification is
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proued to goods uiz. 'Boron Ore'. From the pentsai of the .finding of adjudicatirya
authontA, the tesl report of the product sholi,s that the good.s is 'Boron Ore'
howeuer, tlte same obtained afi.er remoual of impurities. The adjudicating authoitu
has relied uport Wikipedia and Website for the meaning of 'Ore'. In our constdered
uieu.t, when the test reports are auailable on reard, there is no need to go to the
website and Wikipedia. Whether the goods uLill remain os Ore afier remoual of
impuities has been consid.ered in uaious judgement cited bg the appellants.
Hotueuer, the adjudicating authoitg has not properlg constdered uaious defence
submission made bg the appellants and .the judgements rel.ied upon bg the
appellants.

05. Accordinglg, tue are of the uieut that matter need.s to be reconsidered ;n the
light of the test reports and jud.gements relied. upon bg the appellant. All the issues
are kept open. Im.pugned ord.ers are set o.side. Appeals are allou.ted bg uag oJ

remand to the adjudicating authority."

28. Issue for consideration before me in this denovo proceeding are as

under:-

28.1 Whether the goods imported by M/s. Nahar Colours & Coatings h/t. Ltd
under various Bills of Entry as mentioned in Annexure A-1, A-il, A-3, A-4, & A-5
of the Show cause Notice, declared by them as "Boron Ore (Colemarite-44)"
classihed under Customs Tariff Item No. 25280030 is "Boron Ore" or is
'Concentrate of Natural Calcium Borate' or 'Concentrate of Boro n Ore ?

28.2 Whether tJre excmption of Basic Customs Duty (BCD) under (i) Notification
No. l2/2O12-Cus dated 17.O3.2O72, as amended (Sr. No. 113) (till 30.06.2017)
and (ii) Notification No.50/2017-Cus dated 30.06.2017, as a:nended (Sr. No. 130f

lO1,.O7.2Ol7 onwards) should be disallowed?

28.3 Whether the goods imported by M/s.Nahar Colours & Coatings R/t. Ltd
under various Bi1ls of Entry as mentioned in Annexure A-1, A-2, A-3, A-4, A-5 &
A-6 ofthe Shorv cause Notice are liable for confiscation or otherwise?

28.4 Whether M/s. Nahar Colours & Coatings R,t. Ltd are liable to pay t.I:e

differential amount of Customs Duty, as detailed in Annexure t\-7, A-2, A-3, A-4
& A-5 of the Show Cause Notice under Section 28$) of the Customs Act, i962
and whether they are also liable for penalty under the pror.isions of Section
112(al l1l2 (b), 114A, 1 14AA and Section 117 of the Customs AcL, 1962?

28.5 Whether, Shri Rajkumar Surana, Managing Director of i\I/s Nahar Colours
& Coatings Private Liinited is liable for Penalty under Section I 12(aj & (b),

Section 114AA and Section I 17 of the Customs Acr, 1962?

29. Points at Sr. No. 28.2 to 28.5 supra, viz. Eligibilrty of Exemption
Notification, Duty liability with interest and penal liabilities on importer as well
as its Managing Director would be relevant only if the main point stated at Sr.
No. 28.1 supra is answered in the affrrmative. Thus, t.lle main point rs being
raken up firstly for examination.

30. Whether the goods lmported by M/s. Nahar Colours & Coatings hrt. Ltd
under various Bills of Entry as mentioned in Annexure A-L, A-2, A-3, A-4, &
A-5 ofthe Show cause Notice, declared by them as "Boron Ore (Colemanite-
44)" classifred under Customs Tariff Item No. 2528OO3O is ..Boron Ore" or is
'Concentrate of Natural Calcium Borate' or'Concentrate ofBoron Ore,?

30.1.1 I frnd that Honble Tribunal in their Order dated have stzrted that" .....that
In our considered view, when the test reports are available on record, there is no
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need to go to the website and Wikipedia". I frnd that present case is not merely
based on the Test Reports, but it is also based the supplier's activities, HSN of
Section 2528, and, meaning / definition of Ore and Concentrate etc. First of aII, it
would be worth to discuss the Test Reports.

30.1.2 I find that initially, tJre sample were drawn from the import of impugned
goods imported vide Bill of Entry No.6525531 dated 18.O1.202O by M/s. Nahar.
The sample drawn was sent to CRCL, Vadodara vide Test Memo No. 54l2Ol9-2O
dated 31.O 1.2O20 who reported as under :

"sample was in the form of olf-white IIae powder, mainly composed of oxides of
Boron & Calcium a-longwith siliceous matter wherein B2O3 was 44.5olo by
welght and CaO was 24.5 %o by weight. Loss on drying at 105 degree
Celsius= 1.11 by wt., Loss on ignition at 9OO degree Ceisius =24.3 by wt. Above
analytical llndings reveal that it is processed borate mlneral (colemanite)".

3O.1.3 M/s. Nahar did not agree with the test report given by the CRCL,
Vadodara ald therefore requested the Joint Commissioner of Customs for re-
testing of the sample at CRCL, New Delhi. Accordingly, on approval of the Joint
Commissioner of Customs, alother set of sample was sent to Central Revenue
Control Laboratory, New Delhi vide Test Memo No. 17 /2O19-2O dated O2.O3.2O2O

. The Joint Director, CRCL, New Delhi vide letter F.No.2S-Crts lC-47 l2Ol9-2Q
dated 04.06.2020 submitted Re-Test report in respect of above mentioned Test
Memo which was as under:

"The sample is in the form of oIf whlte powder. It is mainly composed of
borates of calcium, alongwith siliceous matter and other associated impurities
like silica, iron, etc. It is having following properties:

1. %o Moisture (1O5 degree C) by TGA =O.42
2. 7o Loss on ignition at (900 degree C) by TGA = 24.aO
3. o/o B2Og (Dry Basls| = 43.08
4. %o Acid insoluble = 5.34
5. XRD Pattern =Concordant with Mineral
Colemanite

On the basis of the test carried out here and available technical literature
the sample was Mineral Colemanite- a Natural Calcium Borate lCommonlv
known as Boron Orel".

30.1.4 The Joint Commissioner, SIIB, Customs, Surat vide letter F.No
VIII/ 14-O1lSnB/Boron OrelRaj Boraxl l9-2O dated 16.O6.2O20 requested the
Head Chemical Examiner, CRCL, New Delhi to send detailed report covering all
the points of test memo as the re-test report received from CRCL, New Delhi for
a-11 similar cases does not cover all queries/questionnaires given in the Test
memo. In response to the said letter, the Joint Director, CRCL, New Delhi vide
letter F.No.25-Cus/C-4O-47 /2O79-2O dated, 24.06.2020 submitted point wise
reply as under:

"Point (I,II&W) sample is colemanite, a Natural CaLcium Borate
(Commonlg knoutn as Boron Ore)

Point (lil) The sample ls ln powder Jonn (Cntshed/Grinded)
Point (IV) The sample is not calcined
Point (V) TLe sample is in the fonn of Colemanite Mineral"

30.1.5 The Joint Commissioner, SIIB, Customs, Surat vide letter
F.No.VIII/ 14-O 1/ SIIB/Boron OrelRaj Borax/19-20 dated O1.O7.2O2O again
requested the Head Chemical Examiner, CRCL, New Delhi to clarify whether the
sample was Boron Ore or Boron Ore Concentrate and what was the process
through which the sample was enriched/concentrated with following
queries/ questionnaires:-

Page 29 of 50



Points raised in the
Test Memo

!v\he ther the
samples were in
form in which they
are found naturally
on earth
Point IV
Whether the goods
are processed using
calcination or
enriched/
concentrated by
using any other
method

Whether the samples
were in form in which
thel' a-re found
naturally on earth

Whether the goods are
processed using
calcination or
enriched/ concentrated
by using arry other
method

Details
mentioned
in Test
Reports
The sampie is
commonly
known as
Boron Ore.

Samples are
not calcined

Since, the test report was not
clea.r as to whether the sample
was Ore/Ore Concentrates th.e

ciassification of the product
under Custom Tanff could not
be decided.

The website of
Etimaden(supplier of rmported
goods) mentioned that B2O3
contents of the ColemaniteOre
mined are 279o to 32ok whereas
the technica.l data sheet of
Ground Colemanite shows tlie
B2O3 content as 4076. Thus,
there must be any process
involved by which the
concentration of the product
was increased from 27 -32o/o to
4O%o, i.e. it appears that the
product is enriched in

Remarks

Since, the test reporl- \uas not clear as
to whether the sample was Ore Ore
Concentrates the cltrssihcation of the
proCuct under Custom Tariff could
not be decided.

The website of Etimaden(supplier of
imported goods) mentioned that B2O3
contents of the ColemaniteOre mineci
are 27%o to 32oh whereas the technical
data sheet of Ground Colemanite
shows the B2O3 r:ontent as 4070.

Thus, there mrrst tre any process
involved by which thc concentration of
the product was inr;reased fuolr, 27-
32o/" to 4Oo/o, i.e. it appears that the
product is enriched in concentrator
plant to otrtain concentrated product.
Copy of technical data sheet and print
out taken from rvebsite are enclosed.

Natu ral Borates and
Concentrates thereof
(whet her or not
calcined) was
mentioned in Custom
Tarifl. The sample is a
natu;'a-l calcium borate,
Mineral Colemanite- a
Natu ral Ca]cium Borate
(Commonly known as
Boron Ore) was
mentioned in the report.

int IPo

30.1.6 In response to above letter, the Joint Director, CRCL, New Delhi
vide letter F. No. 25-Cus/ C-4O-47 l2Ol9-2O dated Oa.O7.2O2O send the pzLra-wise

reply as under-

Comments

The sample under
refert:nce are not
undergone any process
of calcination.
Laboratory Cannot
comment on the
starting material and
Drocr)ss undergone. It
can 1;tve the final value
of "/. 8203.

Points raised by you Remarks as per your letter
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concentrator plant to obtain
concentrated product. Copy of
technica.l data sheet and print
out taken from website are
enclosed.

I frnd ttrat at one instance, CRCL, Delhi says that sample is "a Natural
Calcium Borate (Commonly known as Boron Orel" and on another instance
savs that "Laboratorv cartnot comment on the tarting material and orocesss
undergone. It can glve the final value of o/o B.2o3". Thus, I find ttrat the Test
Report of CRCL, Delhi is not conclusive to certain extent that CRCL Delhi has
specifrcally stated that "Laboratory cannot comment on the starting material
and process undergone". Further it is stated that based oa available
techaical literature, they have reported that sample is of 'Natural Calcium
Borate (Commonly known as Boron Ore)'. Further, Joint Commissioner, SIIB,
Customs, Surat, vide letter dated OL.O7.2O2O had specilically asked CRCL
Delhi that "Whether the samples were in form in which they are found natural.Iy
on ea-rth". The CRCL, Delhi vide their reply dated 08.07.202O has replied that
"Natural Borates and Concentrates thereof (whether or not calcined) was
mentioned in Custom Tariff. The sample is a natural ca-lcium borate, Mineral
Colemanite- a Natural Calcium Borate (Commonly known as Boron Ore) was
mentioned in the report".

Thus, I frnd that there was nothing in Test Report of CRCL, Delhi which
indicate methodolory adopted for testing and determination of sample as
Natural Calcium Borate (Commonly known as Boron Ore)'. The CRCL, Delhi has
a-1so admitted that the sample they tested were in poutder Jonn
(Crushed/Grinded) and B2O3 wo.s 43.O8"/o. Thus, I find that the report of CRCL
also does not ntle out tLe fact that some process has been undergone. Thus, I find
that CRCL, Vadodara has also soid that the sample r-tras off-white fine powder,
wherein B2O3 was 44.5% by weight. CRCL, Delhi, also stated that sample was in
powder form (crushed/ grinded) . F\rther sample of M/s. Raj Borex tested by
CRCL Vadodara also stated that sample was in gragish powder mainlg uherein
B2O3 u.tas 41.60/o. Thus, I find thot product haue undergone some process ,

possibly concentration in the concentration plant (as indicated in the website of
Etimaden) which resulted in the increase of B2O3 content fron 27 -32%o to
47 .5o/o / 38.5o/o.

3O.1.7 Further, I find that during investigation of an identica.l goods by D.R.I.,
Surat in case of import of "ULEXITE" described as "ULEXITE BORON ORE"
manufactured by same producer M/s Etimaden, Trrrkey and supplied through
same trader M/s Asian Agro Chemicals Corporation, UAE, it was found that said
product i.e., "ULEXITE" was a concentrated product of Natural Boron Ore. The
said investigation in respect of import of "ULEXITE" described as "ULEXTE
BORON ORE" by M/s Indo Borax and Chemicals Ltd,,3O2, Link Rose Building,
Linking Road, Near Kota-k Mahindra Balk, Santacruz West, Maharashtra was
completed resulting in issuance of the Show Cause Notice no.DRI/AZU/SRU-
O6l2O2O llndo-Borax dated 16112/2O2O. M/s Pegasus Customs House Agency
R/t. Ltd., CHA of M/s Indo Borax and Chemicals Ltd vide letter dated O3.O7.2O2O
had subrnitted copies of import documents of M/s Indo Borax which included the
test report of ULEXITE' supplied by M/ s Etimaden, Turkey showing the
description of the goods supplied as "Ueite, Concentrated, Granular, In Bulk
3 125mm"

3O.1.8 The Show Cause Notice issued by DRI mentioned that the test report of the
consignment ioported as ULEXITE BORON ORE' was obtained and as per Test
Report of Chemical Examiner, Grade-I, Central Excise & Customs Laboratory,
Vadodara all such imported items were 'processed mineral Ulexite' (as per the
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Show Cause Notice no. DRI/AZUISRU -0612020 llndo-Bora-x dated 16/12l2O2Ol:
that as per tJre literature available at site of M/s Etimaden, L.LEXTE Granular
rvas a refined product having lesser concentratiorr' of B2O3 i.e. 307o in companson
to their product "Ground Colemanite" which is having minirnum concentration of
I32Oj at 4Oc/.. F{errce; it was clear that 'Ground Colemanite" was a more refir-red

aJId concentrated product and the test report of tl'e producer in case of "ULEXITE"
declaled it as concentrated product and the presence of higher o/oage of B2C-t3

made it more concentrate. However, no such test report of the producer M/s
Etimaden had been disclosed by I\{/s Vishwa Glass in present case through e-

sanchit portal/Customs Departrnent.

30.1.9 I find that Hon'ble CESTAT Ahmedabad m its Order dated
25.01.2023 has stated tl:.at" .....that ln our considereC uieu.t, u-then the test reports
are auailable on record, there is no need to go to the u-tebsite and Wikiperlia",l find
that word 'Ore' and 'Concentrate' as referred rn Chapter 2528 has not been
dehned. Furt1ler, CRCL, Vadodara says that it is "off-w-hite tine powder and
B2O3 was 4O.5o/o by weight, CRCL, Delhi interalia stated that "sample is il
powder form (Crushed/Grinded) and B2O3 was 38.O57o dry basis. Further,
CRCL, Delhi, in case of import by M/s. Raj Borex, stated that 'sample was of
gayish powder and B2O3 was 41.60/o. Thus, I frnd from these Test reports thar
there is no dispute that process has been done on the 'Natural Boron Ore'and in
absence of the defrnition of " Ore" and "Concentrate' as mentioned in Chapter
2528, rt rvould be appropriate to refer to the definition of " Ore" arrd
"Concentrate' from the dictionary and Wikipedia. To fortify' this stand, I rely on
the ratio of the decision of Hon'ble Kerala High Court rendered in the case of
TagharVasudevaAmbrish v. Appellate Authority for Advance Ruling - 2022 (63)

G.S.T.L. 445 J(ar.J which has held as under:

*74.1t is uell settled that uhen tlLe uord is not defined in the Act itself, it is
permi.ssible to refer to the dictionaies to find out the general sense in uhich the
u,ord is understood in common parlance. [See : Mohinder Singh u. State of Haryana
- AIR 1989 SC 1367 and Commissioner of Centrol Excise, Delhi u. Allied Air-
Conditioning Corpn (Regd.) - (2006) 7 SCC 735 : 2006 (202) E.L.T. 209 (5.C.)1.

Further, Hon'ble Supreme Court in the case of Star Paper Mills Ltd Vs.

Collector of C.Ex. reported in 1989 (43) ELT 178 (SC) has held tbat "Words ontl
expressions not defined in tlle statute, Dictionary meaning is referable"

Hon'ble Rajasthan High Court in case of Godrej & Boyce Mfg. Co. Ltd Vs.

Commercial Taxes OIIicer, Anti-Evasion, Zone-I, Jaipur reported in 2017 (353)

EIT 279 (Raj.) has interalia held as under.

"77. . ... In mg uieut, aid of Wikipedia can certainlg be taken into consideration
bg both the sides. If, some aid can be taken out of the meaning giuen bg Wikipedia
as it is also an encgclopoedia, it mag not be u.,hollg reliable but certainlg it can be

taken into consideratton and euen tlle Apex Court ho.s lleld tlnt aid of Wikipedia
can also be taken into con sideration. . . "

Thus, following the ratio of aloresard decisions of Honble Supreme Court
relied on by the Hontrle High Court of Kerala and Rajasthzm High Court, it
would be worth to refer the definition of 'Ore'and Concentrate' from Dictionary
and Wikipedia. Since the dehnition of 'Ore' a:rd Concentrate' has already been
discussed in detail at Para 11 to 11.6 in the Show Cause Noticr:, it is needless to
reproduce the same but from the meaning of 'Ore'and 'Concentrate'as defined
in various Dictionaries and Wikipedia, as discussed in Para 12 to 12.6 of the
SCN, I find that 'Boron Ore' and 'Concentrate thereof ar.e mo different and
distinct product. From the delinition of 'ore' and 'concentrate', I find that term
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"Ore" refers to a naturally occurring raw and native minera.l which were
produced by mines ald contain various foreign material and impurities. Ore was
extracted from tJle earth through minins and treated or refined to extract the
valuable metals or minerals. The "Concentrate" was dressed Ore obtained by
passing through the physical or physic-chemical operation itz. cleaning,
washing, drying, separation, crushing, grinding, etc. Natural Ore which was
extracted from the mines though might have predominance of a particular
mineral but do not consist of a-ny particular mineral alone. It was a naturally
occurring raw ald native mineral which was produced by mines and contained
various foreign material, impurities and other substances and not suitable for
further operations. Ore was extracted from the earth through minine arrd treated
or refined to extract the va-luable meta-ls or minerals. The "Concentrate" was the
form or Ores from which part or all ofthe foreign matters have been removed and
obtained by passing through the physical or physic-chemical operation viz.
cleaning, washing, dr5ring, separation, crushing, grinding, etc. Therefore, it
appeared from the above that Natural Ore consists of various minera-Is and other
minerals and substances and therefore as such it could not be directly used for
any further manufacturing, whereas concentrate was form, from which part or
a.ll of the foreigrr matters had been removed.

3O.1.1O Further, I find that the terms Ores and Concentrates have been
defined in the Explanatory Notes of Chapter 26 of the HSN which dehnes that the
term 'Ore' applies to metalliferous minerals associated with the substances in
which they occur and with which they were extracted from tJ.e mine; it also
applied to native metals in their gangue (e.g. meta,lliferous sands"). The term
'concentrates' applied to Ores which have had part or all of the foreign matter
removed by special treatments, either because such foreign matter might hamper
subsequent metallurgical operations or with a view to econornical tralsport".

30.1.11 Further, I frnd that Shri Gopa.l Krishna Tripathi, Head of R&D and
Authorized person of M/s. Nahar Colour & Coatings Rt. Ltd in his statement
dated 25.08.2020 has specifically admitted they have imported Colemanite
(Calcium Borate) of concentration of 4O7o to 44'h and no process is required
before using it for production of 'Ceramic Glaze Mixture (Frit). Further, he
has specifically stated that "they used to import Calcium Borate (Colemanite
from M/s. Mario Pilato Blat, s.a. Spain and M/s. Mario Pilato Blat, s.a. Spain
purchase the same from M/s. Etimaden, T\rrkey. He alongwith his Director
had visited the plant of M/s. Mario Pllato Blat, s.a. Spain earlier and after
satlsfying with the quality of Calcium Borate (Colemanite) and treatment
made at their plant, they had undergone into a contract with them and
started import of Calcium Borate (Colemanite)".

30.1.12 I frnd that Shri Gopal Krishna Tripathi, Head of R&D and Authorized
person of M/s. Nahar Colour & Coatrngs Rrt. Ltd during his statement
recorded on 25.08.2020 have submitted Flow Chart of " Ground Colemarrite"
production of supplier M/s. Mario Pllato Blat, s.a. Spain whieh is re-
produced at Para No. 1O.3 of the Show Cause Notice. On the perusal of the
said Flow Chart " Ground Colemanite" production, it is established that M/s.
Mario Pilato Blat, s.a. Spain had purchased 'Concentrate Colemanite Ore"
from M/s. Etlmaden, Turkey.

30.1.13 Further, I frnd that from the print out taken from wetrsite of M/s
Etimaden (http: / /www.etimaden.gov.trlen) which stated that "The B2O3 content
of the colemanite Ore mined from open quarry is betueen %27-%o32"and. the print
out of 'product technical data sheet' of Colemanite (calcium Borate) taken from
website of M/s Etimaden and categorized at their website as .,Refined Product"
wherein it was mentioned that "The Ore is enriched in concentrator plo,nt to
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obtdin concentrated. product. The Concentrated product is passed through
ctttshing and grinding processes respectiuelg to obtain milled product.

Thus, from the website of the supplier M/s Etimaden, and product
technica-l data sheet, it is crystal clear that supplier M/ s Etimaden has
processed the Ore in their concentrator plant and Boron Ore has been ennched
to obtain concerltrated product and further it was passed through crushing and
grinding process to obtain cotrceD.trated product. Thus, at no stretch of
imagination, it cafl be considered as Natural Boron Ore rather it is
'Concentrate of Boron Ore'.

30.1.14 Further, I frnd that M/s. Nahar has produced the Certificate dated
15.02.2021 issued by the overseas supplier M/s Etimaden wherein t}Iey have
specifically mentioned as under:

"Afier subtracting tLLe mineral, o.s Aou maA knout, it is not possible to sell ertracted
mass together uith the stones and other unuanted material since ang of the

customers do not uant to pag for these uruDanted stones, clag and other impuities
uhich are physically separated. Then the lumps are subjected to puluenzation to

make 75 micron pouder and. here there is no ch.emical treatment done. Euen

ca.lcination is not done. The Boron lumps luuing B2O3 content ranging from 38-
42o/o are simplg potudered uherein crystollagraphic structure is neuer changed."

As per definition of 'Concentration of Ore' (obtained from
askiitians.com), the process of removal of gangue (unr,l'anted impuritres such as
earth particles, rocky matter, sand limestone etc.) from the Ore itself is
technically known as concentration or Ore dressing and the purified Ore is
known as 'Concentrate'. Thus the goods imported by the Noticee are nothing but
'Concentrate of Natural Calcium Borate'or 'Concentrate of Boron Ore' and not
'Boron Ore' as contended by the Noticee.

30.1.15 I frnd that although M/s. Etimaden have clari{ied in their certificate
dated 15-2-2021 that the Boron content of each zone varies tiorn 22-449/o and
that B2O3 contents of their natural borates are not updated frequently in their
website; they have mentioned in the said certificate that the unwanted stones,
clay and other impurities are physically separated; that the reafter the boron
lumps are subjected to pulverization, then powdered !!'herein the crystallographrc
structure does not chalge. As per definition of 'Concentration of Ore' (obtained
from askiitians.com), the process of removal of gangr.re (unv,'anted impurities
such as earth particles, rocky matter, sand limestone etc.) from the Ore itself is
technically known as concentration or Ore dressing and the purified Ore is
known as 'concentrate'. Thus, irrespective of the content of B2O3 in the Ore, the
goods imported by t1.e Noticee are nothing but 'Ore Concentrate' of Natural
Calcium Borate OR Boron Ore Concentrate'and not Boron Ore'' as contended by
the Noticee.

30.1.16 I flrnd that M/s. Nahar has contended that the Department had
erroneously placed relialce on the proceedings in case of another importer viz.
Indo Borax and Chemicals. The goods imported by the said importer were Ulexrte
which were not the goods imported by them in the present case and therefore no
reliance can be placed on the proceedings in the said case of import of Ulexite
even though the supplier and producer were the same as in the assessee's case

In this regard, I find t]lat the Department has rightly relied upon the said
case as the product imported by M/s. Indo Borax and Cherrricals ltd. namely
"ULEXITE BORON ORE" was manufactured by same producer M/s Etimaden,
Turkey and supplied through same trader M/s Asian Agro Chemicals Corporation,
UAE and it was found that said product i.e., "ULEXITE" was a concentrated
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product of natural boron Ore despite having much less B2O3 content than that of
the product of the Noticee, M/s Pegasus Customs House Agency A^. Ltd., CIIA of
M/s Indo Borax and Chemicals Ltd vide letter dated O3.O7.2O2O had submitted
copies of import documents of M/s Indo Borax which included the test report of
ULEXTE'supplied by M/s Etimaden, T\rrkey showing the description of the goods

supplied as"Ueit4 Concentrated, Granular, In Btlk 3_125mm".

30.1.17 Further, I frnd that M/s. Nahar have contended that Certificate dated
15th February 2021, EtiMaden have clarifred that the B2O3 content of their
natural borates are not updated frequently on their website since it chalges with
the nature of the ore vein operated. I find that it may be true that supplier may
have not updated their websrte. However, even today on browsing the website
www. of overseas supplier M/s. EtiMaden, in Technical Data Sheet of Product
"Ground Colemanite", they mention "The ore is enriched in concentrator plant to
obtain concentrate product. The concentrated product ls passed through
crushing and grinding processes respectively to obtain milled product".
Thus, there is no dispute that overseas supplier to protect their business interest
have issued aforesaid Certificate whereas, the fact is that the impugned goods is
'concentrated Ground Colemanite' and exporter himself mentions as

'concentrated product' in the Technical Data Sheet of "Ground Colemanite"
even after issuance of aforesaid Certifrcate dated, I5.O2.2O21.

30.1.18 Thus, from the above discussion mentioned in Para 3O.1.1 to 3().1.17,
on harmonious reading of the Test Results of CRCL, Vadodara, Delhi, defrnition
of 'Ore' ald 'Concentrate' ald the details mentioned in Technical Data of the
overseas supplier M/s. EtiMaden, Flow Chart " Ground Colemalite" production
of supplier M/s. Mario Pilato Blat, s.a. Spain and statement of Shri Gopal
Krishna Tripathi, Head of R&D and Authorized person of M/s. Nahar, I lind that
product "Boron Ore (Colemanite-44%)" imported by M/s. Nahar is actually
'Concentrate of Calcium Borate'or ' Concentrate of Boron Ore'and not Boron
Ore' as claimed by M/s. Nahar.

3O.2 Whether the Noticee is eligible for exemption of Basic Customs Duty
under (i) Notification No. L2l2OL2-Cus dated 17.O3.2OL2, as amended (Sr.
No. 113) (tilt 30.06.2O17) and (ii) Notification No.50/2017-Cus dated
30.06.2OL7, as amended (Sr. No. 13O) (O1.O7.2O17 onwards).

30.2.1 I frnd from the discussion made in Para 3O.1.1 to 3O.1.17 hereinabove
that product "Boron Ore (Colemanite-44)" imported by the noticee is actually'
Concentrate of Calcium Boron Ore'. The same are covered under Chapter
Heading 2528 of the First Schedule to the Customs Tariff Act, 1975 which reads
as under:

Chapter
Heqd

Descrlption Unit
Rdte
of

Dutg
2528 NATURAL BORATES AND CONCENTRATES

THEREOF (WHETHER OR NOT CALCINED), BUT
NOT INCLUDING BORATES PREPARED FROM
NATURAL BRINE; NATURAL BOzuC ACID
CONTAINING NOT MORE THAN 85% OF H3 BO3
CALCULATED ON THE DRY WE]GHT

252800 Natural borates and concentrates thereof (Whether
or not calcined), but not including borates
separated from natural brine; natural boric acid
containing not more than 85 % of H3 BO3
calculated on the dry weight

252800tO Natural Sodium Borates and Concentrates Thereof KG ).ook
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(Whether or not Calcined)
Natural boric acid containing not more than 85% I KG
of H3 BO3 ( calculated on the dry weight ) |

25280030 Natural calcium borates and concentrates thereof KG
(whether or not calcined)

I frnd that there is specific mention of Natural Calcium Borates arrd
concentrates thereof (whether or not calcined) at Tariff Item 2528OO30. The
Noticee has a-lso not raised any dispute so far as the classification of the goods is
concerned. Further, CRCL, Vadodara as well CRCL, Delhi have also stated that
the sample were of Calcium Borate. Hence, I frnd ancl hoid that the
product/goods imported by M/s. Nahar is 'Concentrates of Ca.lcium Borates'
which falls under Tariff ltem 25280030 of the Customs Tariff Act, 1975(51 of
).97s\.

30.2.2 I Iind that vide Finance Act, 2O I 1 , there is v-ital substitution in Chapter
Head 2528 of First Schedule to the Customs Tariff Act,1975 a;rd the wording of
Chapter 2528 has been specifically mentioned as "NATURAI. BORATES AND
CONCENTRATES THEREOF (WHETHER OR NOT CALCINED), BUT NOT
INCLUDING BORATES SEPA-RATED FROM NATURAL BRINE; NATURAL BORIC
ACID CONTA.INING NOT MORE THAN 85% OF HSBOS CALCIJLATED ON THE
DRY WEIGHT" Thus with clear intent to consider the Nal ural Borate arrd

Concentrate thereof two different products (goods), conjunction 'AND' is
employed between'NATURAL BORATES'and'CONCENTRATES THEREOF'.

To fortify my stand that l,Iatural Borates and Concentratr:s thereof are two
different product, I rely on the ratio of decision of Hon'ble Trrbunal of Mumbai
rendered in case of Star Industries Vs. Commissioner oI Cus. (Imports),
NhavaSheva reported in 2Ol4 (312) ELT 2O9 lTri. Mumbai) upheld by the Hon'ble
-Supreme Court reported in 2O15 (324) E.L.T. 656 (S.C.) wherein it has been
interaliaheld as under:

"5.5 h i-s a settled legal position that it is not permissible to adci words or to fill in
a gap or lacuna; on the otLler hnnd effort should be made to giue meaning to each
and euery taord used bg the Legislature. "lt is not a sound pinciple of construction
to bntsh aside u.tords in a statute a-s being inopposite surpLus age, if theA can haue
appropiate application in circumstonces conceiuablg utithin the' contemplation of
the statute" [Asu.tini Kumar Ghose u. Arabinda Bose, A]R 1952' SC 3691. In Rao

Shiu Bahodur Singh u. State of U.P. IAIR ]953 SC 3941 it uLos held that "it ts
incumbent on the Court to auoid a construction, if rea.sonablg Ttermisstble on the
language, uhich render a part of the statute deuoid of ang meanitg or application".
Again in the case of J.K. Cotton Spinning & Weauing Mills Co. Ltd. u. State of U.P-

IAIR 1961 SC 1170] it was obserued that "in the interpretatio,L of statutes, the
Courts aluags presume that the Legislarure inserted euery part thereof for a
purpose and the legislatiue intention is that euery part of the, statute to haue
effect". The Legislature is deemed not to Luaste its words or to sall angthing i,n uain

IAIR 1920 PC 1811 ond a constntction u.thtch attibutes redundancg to the
Legislature uill not be accepted except for compelling rea-sons IAIR 1964 SC 766].

5.6 In Balu.tant Singh u. Jagdish SinSh [29]9_1252LE.LJ._5.9 (S.C.)l uthile
interpreting the prouision-s of Section 15 of th.e Haryana Urbant Rent (Control of
Rent and Euiction) Act, 1973, the Apex Court laid doun the follouting pinciple :-

"It must be kept in mind that wheneuer a lanu is enacted. bg the legislature, it i.s

intended to be enforced in its proper perspectiue. It is an equalLy :;ettled pincipie of
lau that the prouisions of a statute, including euery utord, haue to be giuen futl
effect, keeping the legislatiue intent in mind, in order to en sure that the projected
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object i.s achieued. In other tuords, no proui.sions can be treated to haue been

enacted purposelessly. Fufthermore, it rs also a uell settled canon of interpretatiue
jurispntdence that the Court should not giue such an interpretation to prouisions
tuhich uould render the prouision ineffectiue or odious."

5.7 Frotn the principles oJ statutory lnterpretdtlon as explained bg the
Hon'ble Apex Court and applging these to the fdcts o;f the present co.se, the
onlg reasonable concluslon that con be reached is that the legislature
intended to tredt 'ores' and. 'concentrates' distlncttg and ditJerentlg.
Otheruise, there r,zltrs no need for the legislature to emplog these tuo tenns
with d. conjunctitE 'and' ln between. IJ o'l.e treats ores and concentrates
sgnongmouslg, as argued bg the td. Counsel lor the appellant, that uould
render the terrn uconcentrate" redund.ant uhich is not pennissible,"

I frnd that in the present case, the overseas supplier himself declares in
the Sheet of Technical Data Sheet of Product "Ground Colemanite", that "The
ore is enriched in concentrator plant to obtain concentrate product. The
concentrated product is passed through crushing and grinding processes
respectively to obtain mllled product". Thus, the supplier himself considers the
Ore and Concentrate two different products which is in consonance with the
Tariff Heading 2528 of the First Schedule to the Customs Tariff Act, 1985.

30.2.3 I frnd that had it been the intention of Statue to consider the Boron Ore
and Concentrate thereof as same, it would have been simply worded as "Boron
Ore" and no conjunction "AND" would have been inserted in between 'Boron Ore
and Concentrate'.Therefore, ifrt is considered as Natural Boron Ore and
concentrate thereof are tJre same, it will amount to cutting down the intendment
ofthe provisions ofthe statute. In this regard, I rely on the ratio ofthe decision of
Hon'ble Supreme Court rendered in the case of WF (India) Ltd. Vs. State of
Malrarashtra reported in 2023 (721 G.5.T.L.444 (S.C.), wherein, it has been held
as under;

"72.The High Court, tuhile rejecting the petition, placed reliance on the fact that
there hcs to be a proof of paAment of the aggregate of the amounts, as set out in
clauses (a) to (d) of Section 26(6A). The second reason uhich toeighed uith the
High Court, is that ang paAment, u-lhich has been made albeit under protest, ruill
be odlusted agailst the totaL liobility and demand to follou. Neither of these
considerations can affect the interpretation of the plain language of the uords
which haue been used bg the legi.slature in Section 26(6A). The orovisions of a
toxlng statute hante to be constnted as theg stand, adopting the plqin and
granunatical mcd7tlnq of the utords used. Consequentlg, the appellant u.tas

liable to pag, in term.s of Section 26(6A), 70 per cent of the tox disputed together
ttith the filing of the appeal. There b no reoson uhg the amount u-thich tuas paid
under protest, should not be taken into consideration. It is common ground that if
that amount is taken into accoun| the prouisions of the statute utere dulg complied
with. Hence, the rejedion of the appeal uas not in order and tlle appeal ulould
haue to be restored to the file of the appellate authoitg, subject to due ueification
that 10 per cent of the amount of tax disputed, as interpreted by the terms of this
judgment, has been duly deposited bg the appellant."

Further, I find that Hon'ble Supreme Court in the case of V.N. Mutto Vs
T.K. Nardi reported tn (1979]' 1 SCC26 1,368 has interalia stated as under:

" Tlte court has to determine the intention as expressed bg the tuords used. If the
u-tord.s of a statue are themselues precise and unambiguous then no more can be
necessary than to expound those u.tords in their ordinary and natural sense. The
uords themselues alone do in such a case best declare the intention of the
lau-tgiuer"
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30.2.4 I frnd that there is no dispute tJlat vide Finance Act. 201 1, vital
substitution has been made rn Chapter heading 2528 and wrth clear intent to
distinguish/ differentrate the 'NATURAL BORATES' from the 'CONCENTRATES
TFIEREOF' conjunction AND' has been inserted /employed between 'NATURAL
BORATES' and'CONCENTRATES THEREOF'.

In view of the aforesaid finding, I find that goods viz. "Ground Colemanite
B2O3 4Oo/o Natural Boron Ore" imported by the importer is not 'Natural Boron
Ore' and it is Concentrate of Boron Ore and it merits classification under
Customs Tariff Item No. 252AOO3O and not underCustoms Tariff Item No.

2528OO9O as declared by the Noticee.

30.2,5 I find that the importer has heavily relied on the dr:cision of Hon'ble
Supreme Court rendered in case ofMineral & Metals Trading Corporatiorr of India
Vs. Union of India and Others - reported in 1983.(13) E.L.T. 1542 (S.C.).

I frnd that the ratio of the aforesaid decision of Hon'ble Supreme Court is
not applicable to present case as in the said case it was held that "wolfram ore
which was imported by the appellants was never subjected to any process of
roasting or treatment with chemicals to remove the impurities" whereas in
present case, the supplier M/s.EtiMaden their Technical Data Sheet of 'Ground
Colemanite' clearly says that "the ore is e riched in concentrator plant to obtain
concentrated product" Further, the said decision is rendered in context of import
of Wolfram Concentrate in the year January'1964 and during the material time,
the relevant entries in the Customs Tariff contained were set otrt as under:

Item No Name of Article Nature of duty Staldard rate
of duty
(1) (21 (3)

MINERAL PRODUCTS
26. Mettalicores all sorts X Free

except ochres and
other pigments ores
aIId antimony ore

t4)

Whereas, there was huge change in First Schedule to the Customs Tariff Act,
1975 vide Finance Act, 2011 whereby certain entries in respect of Chapter
heading 2528 were substituted as already mentioned at Pzrra 3O,2,1 herein
above. Therefore, in view of the comparison of Tariff entry pre\.ailing in the year
1964 and post 2011, there is vital change. In 1964 there was only mention of
'Mettalic ores of all sorts' ald there is no mention of 'coltcentrate thereol
whereas post 2OI1 'Natural Borate' as '/ell as 'Concentrate thereof are in
existence. Therefore, the ratio of the decision of Hon'ble Supreme Court rendered
in context of 'Ores of all short'cannot be made applicable to the case on hand.

30.2.6 I frnd that the importer has availed the benefit cf Sr. No. 113 of
Notifrcation No. 12 I 2Ol2-Cus dated 17 .O3.2Ol2rtpto 3O.O6.2O t 7 and thereafter
Sr. No. 13O of said Notifrcation No. l2l2O12-Ctts dated 17.011.2012 amended
vide Notifrcation No. No.50/2017-Cus dated 30.06.2O17 for the cleararce of
imported goods viz. 'Boroa Ore (Colemanite-44)" classilied under Customs
Tariff Item No. 25280030. On perusal of the said Notification No.12/2012-Cus
dated 17.03.2012 and amended Notification No. No.50i 2017-Cus dated
30.06.2017,I find that the said Notrfication No.72l2Ol2-Cus dated 17.O3.2O12
exempts tJle goods of the description specifred in column (3) of the Table or
column (3) of the Table of said NotificationNo. 12l 20 l2-Ctts dated
77.O3.2O12artd falling wittrin the Chapter, heading, sub-heading or tariff item of
the First Schedule to the Customs Tariff Act, 1975 (51 of 1975) as are specified

X
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in t}re corresponding entry in column (2) of the Table of the said Notification
No.12l2ol2-Cus dated 17.O3.2O12. Thus, twin parameters needs to be satisfied
to avail the benelit of exemptron from Basic Customs Duty. One the description
specified in column (3) of the Table to the Notification should be matched with
imported goods and other tanff item should also matched with the tariff item
specifred in Column (2) of the Notifrcation.

30.2.7 I frnd that as per Sr. 1 13 of Customs Notification No.l2l2Ol2-Cus dated
17.O3.2O12 as amended vide Notification No.28l2O1S-Cus dated 3O.04.2015 and
Sr. No.130 of Customs Notification No.50/2017 dated 30.O6.2017, the NIL rate of
Basic Customs Duty had been prescribed on the goods i.e.'Boron Ore'falling
under Chapter heading 2528 of the Customs Tariff Act, 1975. From the Chapter
heading 2528 of the Customs Tariff Act, 1975 it is observed that Natura.l borates
and concentrates thereof fall under the said Chapter heading. Thus, from
slmultaneous reading of Sr.No.113 of Customs Notification No.12/2012-Cus
dated 17.O3.2072 as amended vide Notifrcation No 28/2015-Cus dated
30.04.2015 and Sr. No. 130 of Customs Notifrcation No.50/2017 dated
30.06.2017 and corresponding description of goods, it is noticed that exemption
has been given only to 'Boron Ore'ald not to 'concentrate of Boron Ore'. It is a
well settled law that an exemption Notifrcation is to be interpreted as per tJle
plain language employed in the same and no stretchiag, addition or deletion of
any words is permissible while interpreting the Notification. The Hon'ble
Supreme Court in the case of M/s Dilip Kumar & Co. reported at 2O18 (361)
ELT 577 (SCl has laid down the principle wherein it has been observed as
under:

"The well-settled. pinciple b that tuhen the words in a stafiite are
clear, plain and unambiguous and onlg one meaning can be inferred,
the Courts are bound. to giue effect to the said meaning irrespectiue of
con-sequ ences. I-f the words in the stdtute are plain and.
unambiouous, lt becomes necessant to expound those uords in
their natura I and ordlnantt sense.The u.tords used declare the
intention of the Legislature. In Kanai LaI Sur u. Paramnidhi
Sadhukhan, AIR 1957 SC 9O7, it utas held that if the tuords used are
capable of one construction onlg then it ulould not be open to tLrc

Courts to adopt any other hypotheticoL construction on the ground tLat
such construction is more consistent uith the alleged object and policg
of the Act.

In ttre instant case, the entry at Sr. No.130 of Notification No. 50/2017-Cus is very
plaln and. unamblquous and is applicable to 'Boron Ores'. In light of t1re specific
entr3r, there is no scope for insertron of the word 'Concentrate'to the entry. Had it
been the rntention of the legslate to grant exemption to both, Boron Ores and
Boron Ore Concentrates, the same would have been explicitly mentioned in the
Notification as has been in the case of Gold Ore at Sr. No.133 and Nickel Ore at Sr.
No. 135 in the said NotifrcationNo. 12 / 20 12-Cus dated 77.03.2012. Both the
entries at Sr. Nos. 133 & I35 clearly describe the goods as 'Ores and
Concentrates'. As opposed to such entries, t}le entry Sr. No. 113 of Notificalion
No. 12l2O72-Cus dated 17.O3.2O12 upto 30.06.2017 and thereafter Sr. No. 13O
of said Notification No. 12 /2O12-Cus dated 77.03.2072 amended vide
Notification No. No.5O/2017-Cus dated 30.06.2017 is limited to 'Boron Ores' and
therefore, it is clear that the sard entries are not applicable to 'Concentrate of
Boron Ore'. The principles of interpretation as laid down by the Hon'ble Supreme
Court fortifies my finding that the word 'Concentrate' cannot be added to entry at
Sr- No.13O and the same has to be restricted only to Eloron Ore'.

3O.2.8 M/s. Nahar has contended that the expression "Boron Ores" appearing in
the sard Sr. Nos. 113 and 130, must be confined and restricted to Natural Boron
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Ores i.e. Ore in the state and condition in which it is mined without remol"ing the
impurities/ foreign palticles; the Show Cause Notice has committed the error of
reading into the Notification additional rvords and conditions which are absenr in
the Notification. They placed reliance on the following judgments u'hich hold
l.hat it is not permissible to read into the Notification, any additronal words or
conditronsl restrictions which are not stipulated in the Notification:

Inter Continental (India) v UOI - 2003 (154) EiLT 37
(cui)
Affirmed in UOI v lnter Contrnental (lndial - 200i3
(226) ELT 16 (SC)

KantilalManilal& Co v CC - 2OO4 117.31 ELT 35.

I find tJlat <iefinitions of 'Ore', 'Ore concentrate' a;rd 'Concentration
of Ore'as discussed in Para 30.1 to 30.1.17, abovo distinguishes 'Ore'from 'Ore
concentrate'. As per defrnition of 'Concentratron of Ore' (obtarned from
askiitians-com), tJle process of removal of gangue (unwanted impuribes such as
earth particles, rocky matter, sand limestone etc.) from the Ore itseif is
technically knorm as concentration or Ore dressing and the purified Ore is
known as 'concentrate'. Thus'Ore'ceases to be'Ore'for which exerrrption has
been prescribed in the Notification once the unwanted impurities such as earth
particles, rocky matter, sand limestone etc. are removed from it to make it an
'Ore concentrate'. This distinction can be further illustrated from the fact that
after the refining process has been undertaken, the resultant product i.e. 'Ore

concentrate' has been directly used in the manufacturing industry without any
additional processes undertaken on the seune. Therefore, the contention of the
Noticee that the Department was reading into the Notifrcation additional words
and conditions in the Notifrcation is unjustifred and without any basrs since the
allegation in the SCN is mainly based on the definitions of 'Ore' and 'Ore

concentrate' available in various popular dictionaries and on websites, the data
avarlable on the Website of M/s. Etimaden as weli as the test reports of thc'

samples of the Noticee, of M/s. Raj Borax Prt.Ltd. and M,/s. Indo Borax by CRCL,
Vadodara and CRCL. New Delhi as weil as the statement of Shri Gopal Krisha
Tripathi, Head of R&D and Authorised Signatory of M/s. Nahar and Flow Chart
of :Ground Colemanite' Production of M/s. Mario Prlato Blat, s.a. from who M/s.
Nahar rmported impugned goods. Further, the issues involved in the judgements
relied upon by the Noticee pertains to availability of benefit of concessioner.l rate
of Customs Duty in respect of a particular entry of a Notifrcation, but circular
issued subsequent to the issuance of the said Notification lard down conditions
for availment of the said benelit in respect of that particular entry. Also the
principles laid down by the Honble Supreme Court, as discussed above,
expressly clarify that no addition or deletion is permissible. h the instant case
the entry exempts Boron Ore'and the same cannot be stretched to include
Concentrate of Boron Ore. Thus, I frnd that the ratio of the case laws cited by
M/s. Nahar are not applicable to the facts of the case at hand.

30.2.9 Further, I frnd that it is settled law that onus of proving that the goods
fall within four corners of exemption is always on the claimant. Hon'ble Supreme
Court in case of Meridian Industries Ltd. v. Commissioner - 2 15 325 E.L.1'
417 (S.C.) has held as under:

*13. The appellant is seeking the benefit of exemptionNotification No. 8/97-C.E.
Since it is an exemptionnotification, onas ,ies upon the appellant to shout thot its
case falls within the four comers of this notification and is unombiguously couered
bg the prouisions thereof. It is also to be borne in mind that such
exemptionnotifications are to be giuen strict interpretation and, therefore, unless
the ossessee is able to make out a clear case in its fauou1 it i.s not entitled to claim
the benefrt thereof. Otheru-tise, if there is a doubt or hto interpretations are
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possible, one which fauours tle Department is to be resorted to u.,hile construing an
exemptionnotification. "

I find that the noticee have not adduced any evidence to consider that the
goods viz. "Boron Ore (Colemanite-441" imported by them were Boron Ore
and not 'Concentrate of Boron Ore'. Therefore, I am of tJ:e view that M/s. Nahar
is not eligrble for the benefit of Sr. No. 113 of Notification No. 12/2O12-Cus dated
17 .O3.2O12 upto 30.06.2017 and therea-fter Sr. No. 130 of said Notifrcation No.

12/2O12-Cus dated 17.O3.2012 amended vide Notifrcation No. No.5O/2017-Cus
dated 3O.06.2017.

3O.3 Whether M/s. Nahar Colour & Coatings Pst. Ltd are liable to pay the
differential amouat of Customs Duty of Rs.5,16,41,838/ - (Rupees Five
Crore, Sixteen Lakh, Forty One Thousand, Eight Hundred and Thirty Eight
Only), as detailed in Annexure All, Al2, Al3, Al4, A-5 & consolidated
Annexure-A-6 of the Show Cause Notice under Section 28(4) ofthe Customs
Act, 1962 alongwith interest under Section 28AA of the Customs Act,
L962?

30.3.1 I find that the imported goods declared as "Boron Ore (Colemanite-
aal" by M/s. Nahar is a 'concentrate of Natural Calcium Borate. However, M/s.
Nahar had mis-declared the description as "'Boroa Ore (Colemanite-44)""
instead of " Concentrates of Natural Cqlcium Borate " or " Concentrates of Boron
Ord atd, wrongly availed the benefit of exemption knowingly and deliberately
with intent to evade Customs Duty from pa5,Tnent of Basic Customs Duty as per
Sr. No.113 of Customs Notification No. l2/2O72-Cus dated 17.03.2012 as
amended vide Notilication No 2812015-Cus dated 30.04.2015 and Sr. No. 130 of
Customs Notification No.5O/2O17 dated 3O.06.2O17 for the period from
01.04.2015 to 30.06.2017 and 01.07.2077 to 26.17.2020 respectively by
declaring Boron Ore(Colemanite-44)' as Boron Ore' as the exemption was
available only to Boron Ore'and thereby evaded Customs Duty amounting to
Rs.s, 16,41,838/- for the period 20 15- 16, 20 16-17, 20 L7 - 7a, 20 18- 19, 20 19 -2O

and. 2O2O-21 [up to 11.O1.2021] respectively. The fact t]rat 'Boron Ore
(Colemanite-44)' imported by them were actually 'concentrate of Natural Calcium
Borate'was clearly evident from the discussion held hereinabove. I find that Shri
Gopal Krishna Tripathi, Head of R&D and Authorized person of M/s. Nal:ar
Colour & Coatings R/t. Ltd in his statement dated 25.Oa.2O2O has specifrcally
admitted they have imported Colemanite (Calcium Borate) of concentration of
4Oo/o to 44o/o and no process is required before using it for production of 'Ceramic
Glaze Mixture (Frit). Further, he has specifically stated that "they used to import
Ca.lcium Borate (Colemanite from M/s. Mario Pilato Blat, s.a. Spain and M/s.
Mario Pilato Blat, s.a. Spain purchase the same from M/s. Etimaden, Turkey. He
alongwith his Director had visited the plant of M/s. Mario Pilato Blat, s.a. Spain
earlier and after satisfying with the quality of Calcium Borate (Colemanite) ald
treatment made at their plant, they had undergone into a contract with them and
started import of Calcium Borate (Colemanite)".

Further, during the recording of Statement on 25.O8.2O2O, Shri Gopla
Krisha Tripathi Head of R&D alrd Authorized person of M/s. Nahar Colour &
Coatings A/t. Ltd has submitted the Flow Chart of Ground Colemanite of
supplier M/s. Mario Pilato Blat, s.a. Spain.From the perusal of the said Flow
Chart is clear that M/s. Mario Prlato Blat, s.a. Spain had purchased
"Concentrare Colemanite Ore" from M/s. Etimaden, Trrrkey, the original supplier.

Further, I find that original supplier M/s. EtiMaden, in Technical Data
Sheet of Product "Ground Colemanite", they mention "The ore is enriched rn
concentrator plant to obtain concentrate product. The concentrated product
ls passed through crushing and grinding processes respectively to obtain
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milled product". Thus, on conjointly reading the said Technical Data Sheet and
Florv Chart of production of 'Ground Colemanite' of supplier M/ s. Mario Pilato
Blat, s.a. Spain, it confrrms that the impugned goods were 'concentrate of Boron
Ore'. Further, I hnd from the Product Technical Data Sheet of "Ground
Coiemarrite", that no where it has been mentioned as 'Boron Ore'. ho',vevet'
inspite of having the knowledge that impugned goods was actually 'Concentrate
of Boron Ore' they have mentioned/ declared the description of the imported
goods as "Boroa Ore. ( Colemaaite-44)" with clear intent to evade the payment of
Customs duty which invokes the provision of demand of duty for extended
period under Section 28 (4) ofthe Customs Act, 1962.

Therefore, I frnd that M/s. Nahar despite knowing that the goods declared
as 'Boron Ore (Colemanite-44)' imported by them were actually 'Concentrate of
Boron Ore', by ttre zrforesaid acts of wrllful mis statement a:rd suppression of
facts, M/s. Nahar had short-paid the applicable Customs Duties by way of
deliberate mis-representation, willfuI mis-statement and suppression of facts in
<.rrder to evade the differential Duty leading to revenue loss to the government
exchequer. I frnd that it was not the case where importer M/s. Na} ar was not
aware of the nature and appropriate classification of goods. However, the
importer M/s. Nahar had willfully mis-declared the description to evade palrrnent
of Custom Duty and also mis-classified and mis-declared the goods to evade
payment of Customs Duty by self-assessing the same as Boron Ore (Colemanite-
44)' claiming the benefrt of Customs Notification No.l2/2O12-Cus dated 17-3-
20l2(Sr.No.113) and Notifrcation No.50/2017-Cus dated 30.06.2017 (Serial No.

130), paying NIL BCD, as the said goods are 'Concentrates of Natural Calcium
Borate' instead of 'Natural Boron Ore'. Hence, the provisions of Section 28$) of
Customs Lct, 1962 for invoking extended period to demand the short paid Duty
are clearl)' attracted in this case. I, therefore, hold ttrat the differentia-l Duty of
Rs.5,16,41,8381- are required to be demanded and recovered from M/s. Nahar
invoking the provisions of extended period under Section 2a(l of Customs Act,
1962 along with applicable interest under Section 28AA of Customs Act, 1962. I

find that the noticee have paid/deposited Rs.1,22,O5,1231- under protest. Since
I have found that M/s. Nahar is required to pay differentia-l duty alongwrth
interest, the protest lodged by M/s.Nahar Colour & Coatings R,t. Ltd., need to
be vacated and Customs Duty of Rs. 1,22,O5,123/- paid under protest towards
their differential Duty liability is required to be appropriated and adjusted
against the above confrrmed Duty liabilities of Rs.5,16,41,838/-.

30.3.2 I frnd that the M/s. Nahar have contended that numtrer of Bills of Entry
were assessed by the proper officer of Customs after examination of the goods
and ; that it would be evident from the Examination Order in respect of such
Bills of Entry that one of the Mandatory Compliance Requirements was to verify
that the goods are Boron Ores for the purpose of exemption urrder Sr.No.l 13 of
Customs Notification No.7212O72-Cus dated 17 -3-2012 and under Sr.No. 130 of
Customs Notifrcation No.5O/2017-Cus dated 30.06.2017 and it is therefore clear
that the issue whether the goods are Boron Ores or not was specifically examined
in the case of number of Bills of Entry and the exemption beneht was extended
by the proper oflicer of Customs aJter such verifrcation/examination altd
therefore larger period of limitation cannot apply merely because the Department
subsequently entertains a different view on the scope of the Notification.

I frnd that the there is no merit in M/s. Nahar's contention. The case was
booked, based on an intelligence received by the offrcers of ICD, Ankleshwar and
it was only then that this irregularity came to light. I also frnil that the Noticee
had suppressed certain material facts from the Department which came to light,
only when DRI booked a case against M/s. Indo Borax an<l Chemicals ltd.,
Mumbai (in 2O2Ol who also imported 'IJlexite Concentrated Glanular' (supplied
by M/s. ELimaden, Turkey through same trader M/s Asian Agro Chemicals
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Corporation, UAE) declaring it as ulexite Boron Ore'. CHA of M/s Indo Borax and
Chemica-ls Ltd vide letter dated O3.O7.2O2O submitted copies of import documents
of M/s Indo Borax which included the test report of ULEXITE'supplied by M/s
Etimaden, Ttrrkey showing the description of the goods supplied as "Ulexite,
Concentrated, Granular, In Bulk 3 125mm". Sirnilar test reports in respect of
goods imported by M/s. Vishwa Glass may also have been supplied by M/s.
Etimaden, Turkey. However, no such test report of ttre producer M/s Etimaden
had been disclosed by M/s Nahar Colour & Coatings in present case through e-

sanchit portal/ Customs Department.

3O,4 Whether the goods haviag assessable value of Rs.92'57,19,5621-
,imported by wrongly claiming as *Boron Ore' as detailed in Annexure A/ 1,
Al2, Al3, Al4, Al5 & consolidated at Annexure-A-6 to Show cause Notice
should be held liable for confrscation under Section 111 (m) of the Customs
Act, 1962?

30.4.1 I find that M/s. Nahar had imported totd 26114.2 Mts totally
valued at Rs.92,57,19,5621- of Boron Ore Concentrate' and wrongly availed
the beneflt of exemption from payment of Customs Duty as per Sr.No. I 13 of
Customs Notification No. 12l20l2-Cus dated 17 .O3.2O12 as amended rrde
Notrfication No 28/2O15-Cus dated 30.04.2015 and Sr.No.130 of Customs
Notilrcation No.5O/2017 dated 30.O6.2017 for period from 2Ol7-18 to 2O2O-21
(Upto 15.O I.2O21) by declaring Boron Ore (Colemanite-44o/o' as Boron Ore' as

the exemption was available only to 'Boron Ore'. Out of said goods, goods totally
weighing 240 Mts totally valued at a5,96,4341- [Assessable Value] imported
under Bills of Entry Nos. 6525531 dated 18.01.202O had been seized being liable
for confiscation under Section 1 1 1(m) of the Customs Act, 1962 which was
subsequently released provisionally by the competent authority. Further, balance
goods weighing 25a74.2 MTS totally va-lued at Rs. 91,71,23,128/- which were
not available for seizure had been irnported in contravention of the provisions of
Section 46(41 of the Customs Act, 1962. For these contraventions and violations,
the aforementioned goods fa-ll under the ambit of smuggled goods within meaning
of Sectron 2(39) of the Customs Act, 1962 and hence I hold them liable for
conlrscation under the provisions of Section 111(m) of the Customs Act, 1962 rn
as much as by wrongly availing the benefit of Sr.No.113 of Customs Notification
No.l2l2OI2-Cus dated 17.O3.2O12 as amended vide Notihcation No 2812015-
Cus dated 3O.O4.2015 and Sr.No.130 of Customs Notification No.50/2017 dated
30.06.2017, M/s. Nahar had wrongly claimed the goods imported to be Boron
Ores.

30.4.2 As the impugrred goods are found liable to confiscation under
Section 111 (m) of the Customs Act, 1962, I frnd it necessary to consider as to
whether redemption fine under Section 125(1) of Customs Act, 1962 can be
imposed in lieu of confiscation in respect of the imported goods, which are not
physically available for confrscation. Section 125 (1) of the Customs Act, 1962
reads as under: -

" 125 Option to pay line in lieu of confiscation -

(1) Wheneuer confi.scation of ang goods b authorised bg this Act, the off.cer
adjudging it mag, in the case of ang goods, tle importation or exportation
tuhereof is prohibited under this Act or under any other lanu for the time
being in force, and shall, in the case of ang other goods, giue to the ouner
of the goods [or, uhere such otuner i.s not knoun, the person from u.those
possession or custodg such goods lLaue been seized,l an option to pay in
Iieu of confiscation such fine as the said fficer thinks ft. . ."
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30.4.5 i find that M/s. Nahar has wrongly availed the benefit Sr.No. 113 of
Customs Notifrcation No.l2/2O12-Cus dated 77.03.2012 as amended vrde
Notilication No 28/2O15-Cus dated 30.04.2015 and Sr.No.130 of Customs
Notification No.50/2017 dated 3O.06.2017. I rely on the decision in the matter of
weston components Ltd. v. collector reported as 2oo0 (115) E.L.T. 278 (S.C.1

wherein Honble Supreme Court has held that:

"It is contended bg the learned Counsel for the appellant that redemption

f.ne could not be imposed because the good.s tDere no longer in the custody
of the respondent-authoitg. It i.s an admitted fact that the goods uLere

released to the appellant on an application made by it ond on the
appellant executing a bond. Under these circumstances ii subsec1uentlg it
is found that the import u.tas not ualid or tlnt there uLas ang other
inegu.taitg uhich uould entitle the arstoms authoities to confiscate the
said goods, then the mere fact that the goods utere released on the bond
being executed, u-tould not take anuay the power of ttte cttstoms authoities
to leuA redemption fine".

In view of the above, I find that seized 24O Mts of goods viz. Boron
ore (Colemanite-44o/o' imported vide BiIl of Entry No. 652553 1 dated 18.01.202O
valued at Rs. 85,96,434/- (Rupees Eighty Five Lakh, Ninety Six Thousand,
Four Hundred and Thirty Fourtonly) which was subsequently provisionally
released are liable for confrscation under Section 1 I 1(m) of the Customs Act,
7962.

30.4.6 I further frnd that even in the case where goods are not physically
available for confrscation, redemption fine is imposable in light of the
judgment in the case of M/s. Visteon Automotive Systems India Ltd.
reported at 2018 (OO9l GSTL 0142 (Madl wherein the Honble High Court of
Madras has observed as under:

23. The penalty directed against the importer under Section 112 and the

fine payable under Section 125 operates in tuto different fields. The

.ftn under Section 125 is in lieu of confiscation oJ' the goods. The
paAment of .fine followed up bg payment of dutg and other
charges leuiable, as per sub- section (2) of Section 125, fetches reltef
for the goods from getting confiscated. By subjecting the goods to
paAment of dutg and other charges, the improper and irregular
importation is sought to be regularised, u.thereas, bg sub.iecting the

goods to pagment of fine under sub-section (1) oJ'Section 125,
the goods ore saued from getting confiscated. Hence, the

auailabilitg of the goods is not necessary for imposing the
redemption fine. The opening utords of Section 125, "Wheneuer
confiscation of ang goods is authoised bg this Act ....", brings out the
point clearlg. The potuer to impose redemption f.ne spings from the

authorisation of confiscation of goods prouided for under Section 111

of the Act. When once pou-ter of authoisation fo, confiscation of
goods gets troced to the said Section 11 1 of the Act, u.te are of the opiniort
that the phgsical auailabilitg of goods is not so much

releuant. The redemption fine is infact to ouoid suclt consequences

Jlouing from Section 111 onlg. Hence, the paAment of redemption

fine saues the goods from getting confrscated. Hence, th<:ir phgsical
auatlabilitg does not haue ong significance for imposition of

redemption fine under Section 125 of the Act. We accordinglg
ansu)er question No. (iii).
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30.4.7 I also find that Hon'ble High Court of Gujarat by relying on this
judgment, in the case of Synergy Fertichem Ltd. Vs. Union of India,
reported ia 2O2O (331 G.S.T.L. 513 (Guj.l, has heid inter alia as
under: -

774. ...... In th.e aforesaid context, u)e maA refer to and relg upon a
decbion of tlrc Madras High Court tn the ca.se of M/ s. Visteon Automotiue
Syslems u. The Custom.s, Dxcise & Seruice Tox Appellate Tribunal, C.M.A.

No. 2857 of 2O11, decided on ttth August, 2017 [2.8]_8_19)_8.SJ.L-J72
(Mad.)1, utherein the folLouing has been obserued in Para-23;

"23. The penaltg directed against tlrc importer under Section 1 12 and
the fine pagoble under Section 125 operate in hto different fields. The

fine under Sedion 125 is in lieu of confiscation of the goods. The
paAment of fine follouted up bg paAment of duty and other charges
leuiable, as per sub-section (2) of Section 125, fetches relief for the
goods from getting confscated. Bg subjecting the goods to pagment of
dutg and other chnrges, the improper and irregular importation i.s

sought to be reguLarised, tulterea,s, bg subjecting the goods to paAment
of fine under sub-section (1) of Section 125, the goods are soued from
getting confiscated. Hence, the auailabilitg of the goods is not
necessary for imposing the redemption fine. Ttte opening u-tords of
Section 125, "Wh-eneuer confiscation of ang goods is autltoised bg
this Act....", bings out the point clearlg. The power to impose
redemption fine spings from the authortsation of confscation of goods
prouided for under Section 1 1 I of the Act. When once pou.ter of
authoisation for confiscation of goods gets traced to the said Section
111 of the Act, ute are of the opinion that the physical auaitabilitg of
goods is not so much reLeuant. The redemption fine i.s in fact to auoid
such consequences JTowing from Section 111 onlg. Hence, the pagment
of redemption fine saues the goods from getting confiscated. Hence,
their phgsical auailabilitg does not haue ang significance for
imposition of redemption fine under Sechon 125 of the Act. We

accordinglg ansuer Etestion No. (iii)."

775. We would like to Jollow the dictum as laid down bg the
Mad.ras High Court in Para-2?, reJerred to aboae,"

In the present case, it is clearly apparent that M/s. Nahar has wrongly
availed the beneht Sr.No.113 of Customs Notifrcation No.l2/2O12-Cus dated
17.O3.2O12 as amended vide Notificatron No 28/2O1S-Cus dated 3O.04.2015 and
Sr.No. 130 of Customs Notification No.50/20 17 dated 3O.O6.2017 with clear
intent to evade the pa5.ment of duty. Therefore, the contention of the Noticee
that in absence of availability of goods, cannot be conhscated is not tenable.

In view of the above, I frnd that 25874.2 MTs of goods wiz. 'Boron Ore
(Colemanite-44%' appearing in Annexure A-1 to A-5 (except goods imported ude
Bill of Entry No. 6525531 dated 18.O1.2020) totally valued at Rs.
9L,7L,23,L28|- (Rupees Nioety Oae Crore, Seventy One Lakh, fVenty Three
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Thousand, One Hundred and trenty Eight only) though not available arc
liable for confiscation irnder Section 111(m) of the Customs Act. 7962.

30.4.8 . In view of the above, I find that redemption fine under Section 125
(l) is liable to be imposed in lieu of confiscation of of subject goods having total
assessable value of Rs. 92,57,19,5621-, as detailed in Annex.rre A I to A-5 of
the Show cause Notic€.

3O.5 Whether M/s. Nahar Colour & Coatings hrt. Ltdare liable for penalty
under the provisions of Section 114A, of the Customs Act, 1962?

30.5.1 I frnd that demand of differential Customs Duty amounting to
Rs.S 16,41,838/- has been made under Section 28(41 of the Customs Act, 1962,
which provides for .-lemand of Duty not levied or short levied by reason of
collusron or wilful mis-statement or suppression of facts. Hence as a naturally
corollar5r, penaity is imposable on tlre Importer under Section 1l4A of ttre
Customs Act, which provides for penalty equal to Duty plus interest in cases
where the Duty has not been levied or has been short levied or the interest has
not been charged or paid or has been part paid or the Duty or interest has been
erroneously refundecl by reason of collusion or any wrlful rnis statement or
suppression of facts. In the instaIlt case, the ingredient of suppression of facts by
the importer has been clearly established as discussed rn foregoing paras and
hence, I frnd that this is a f1t case for imposition of quantum of penalty equal to
the amount of Duty plus interest in terms of Section 114A ibid.

30.6 Whether M/s. Nahar Colour & Coatings h^. Ltd
penalty under the provisions of Section Ll2lallLL2 (b), of the
t962?

are liable for
Customs Act,

30.6.1 I find that fifth proviso to Section 1 14A stipulates that "rvhere any pena-lty

has been levied under this section, no penalty shall be levir:d under Section 112

or Section I 14" Hence, I refrain from imposing penalty on the importer under
Section 112 of the Customs Act, 7962 as penalty has been imposed on them
under Section 1 14A of the Customs Act, 1962.

3O.7 Whether M/s.Nahar Colour & Coatings hrt. Ltdare liable for penalty
under the provisions of Section 114AA ofthe Customs Act, 1962?

3O.7.1 I also find that the Show Cause Notice proposes to impose penalty on the
Noticee M/s. Nahar Colour & Coatings R/t. Ltd. under Section 114AA of the
Customs Act, 7962. The text of the said statute is reproduced under for ease of
reference:

"If a person knouingly or intentionallg makes, signs or uses, or causes to be

made, signed or used, ang declaratlon, statement or document which is false or
incorect in ang material partianlar, in tlTe transaction of ang business for the
purposes of this Act, shall be liable to a penaltg not exceeding fi.ue times the ualue
of goods."

30,7.2 I frnd tha.t M/s. Nahar was well aware that goods viz. 'Boron Ore
(Colemanite-44)' " imported were actually 'concentrate of Boron Ore', however,
they falsely declared the description of goods as 'Boron Ore (Coiemanite-44)
under Customs Tariff Item No. under Tariff Item No. 25280030 and intentionally
declared Sr.No.113 of Customs Notification No.l2/2O72-Cus dated 17.O3.2O12
as amended vide Notification No 28/2015-Cus dated 3O.O4.2O15 and Sr.No. 13O

of Customs Notifrcation No.50/2O17 dated 3O.O6.20f 7in 8il1 of Entry with clear
intenr to evade the payrnent of duty and contravened the provisron of Section 46
(4) of the Custom Act, 7962 by making false declarations in tlrc Bill of Entry,.
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Hence, I frnd that the importer has knowingly and intentiona-lly mis declared the
false/incorrect description of goods and Notifrcation No. in respect of imported
goods. Hence, for the said act of contravention on their part, M/s. Nahar is liable
for penalty under Section 1l4AA of the Customs Act, 1962.

30.7.3 Further, to fortify my stand on applicability of Penalty under Section
114AA of the Customs Act, 1962,I rely on the decision of Principal Bench, New

Delhi in case of Principa.l Commissioner of Customs, New Delhi (import) Vs.

Global Technologies & Research (2023)4 Centax 123 (Tri. Delhi) wherein it has
been held that "Since the importer had made false declarations in the Bill of
Entry, penaltg lpas also anectlg imposed under Section 114AA bg the oiginal
authoritg".

3O.8 Whether M/s. Nahar Colour & Coatings R/t. Ltdare liable for Penalty
under the provisions of Section 117 ofthe Customs Act, L962?

3O.8.1 I frnd that Show Cause Notice also proposes Penalty under Section 117 of
the Customs Act, 1962. Section 117 of the Customs Act, 1962 reads as under:

117. Penalties for contrauention, etc., not expresslg mentioned.-Ang person u-tho

corltrauenes ang prouision of this Act or abets ang such conirauention or u-tLn fails
to complg utith any proubion of thb Act utith uLhich it utas his dutg to complg,
u.there no express penaltg ts elseuhere prouided for such contrquention or failure,
slwll be liable to a penaltg not exceeding [one lakh rupees].

31. Whether, Penalty Section 112(a) & (b), Section 114AA and Section 117
of the Customs Act, 1962 should be imposed on Shri Rajkumar Surana,
Managing Director of M/s Nahar Colour & Coatings Private Limited?

31.1 I frnd that Shri Rajkumar Surana, Managing Director of M/s. Nahar
Colour & Coatings , was responsible for import and involved in mis-declaring the
description of the imported good as 'Boron Ore (colemanite-44) in the Bills of
Entry and thereby wrongly clarmed the benefit of Sr.No. 1 13 of Customs
Notifrcation No.l2 /2O72-Cus dated 17 .O3.2O72 and Sr.No. 130 of Customs
Notrfication No.SO/2O17 dated 30.06.2017 treating the imported goods as "Boron
Ore'inspite of having the knowledge that the subject goods was 'Concentrate of
Calcium Boron Ore'. Thus his act and omission rendered the goods liable for
confiscation under Section 111 (m) of the Customs Act. 1962 and thereby Shri
Rajkumar Surala , Managing Director rendered himself liable for penal action
under Section 1 12 (a) (ii) of the Customs Act,1962.

31.2 I also frnd that the Show Cause Notice proposes to impose penalty on Shri
Rajkumar Surana, Managing Director of M/s. Nahar Colour & Coatings R/t. Ltd..
under Section 114AA of the Customs Act, 1962. I find that Shri Gopal Krishna
Tripathi, Head of R&D and Authorized person of M/s. Nahar Colour & Coatings
R,t. Ltd in his statement dated 25.O8.2O2O has specifically admitted tlley have
imported Colemanite (Calcium Borate) of concentration of 4Oo/o to 44o/o ald no
process is required before using it for production of 'Ceramic Glaze Mixture (Frit).
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Further, he has specifically stated that "they used to import Calcium Borare
(Colemanite) from M/s. Mario Pilato Blat, s.a. Spain and I\4,.s. Mario Pilatc Blar.
s.a. Spain purchase the same from M/s. Etimaden, Trrrkey. He alongulth,his
Director had visited the plant of M/s. Mario Pilato Blat, s.a. Sparn earlier and
after satrsfying with the quality of Calcium Borate (Colemanire) and treatment
made at their plarrt, they had undergone into a contract with them and started
import of Calcium Borate lColemanite)",

Further, 'during the recording of Statement on 25.O8.2020. Shrr Gopla
Ifuisha Tripathi Head of R&D and Authorized person of I\4/s Nahar Colour &
Coatings R/t. Ltd has submitted the Flow- Chart of Ground Colemanitg of
supplier M/s. l"{ario Pilato B1at, s.a. Sparn.From the perusal of the said Flou'
Chart is is clear that M/s. Mario Pilato Blat, s.a. Spain had purchased
"Concentrare Colemalite Ore" frorn M/s. Etimaden, T\rrkey. Thr:refore, I find that
Shri Rajlmmar Surana, Managing Director of M/s. Nahar despite knowrng that
the goods declared as Boron Ore (Colemalite-44)' imported by them v;ere

actually 'Concentrate of Boron Ore',.Further, I find that from the Prcduct
Technical Data Sheet of 'Ground Colernanite", no $'here it has been mentioned
as ' Boron Ore', however inspite of having the knowledge that impugned goods

was actually 'Concentrate of Boron Ore' 'they have mentioned/declared the
description of the imported goods as "Boron Ore ( Colema;rite-44'with clear
intent to evade the pay'rnent of Customs duty by u.rong availinent of benefit cf
Sr.No, i 13 of Customs Notification No.l2l2Ol2-Cus dated 17.O3.2OI2 and
Sr.No.130 of Customs Notifrcation No.50/2O17 dated 30.06.2017 contravened
the provision of Section 46 l4l of the Custom Act, 1962 by making fctlse
declaratrcns in the BiIl of Entry,. Hence, I frnd that Shri Rajkumar Surarra.
Ivlalagrng Director of M/s. Nahar Colour & Coatings Pvt. Ltd has knowinglv and
intentionally made, signed or caused to be made and presented to the Customs
authorities such documents which he knerv were false and incorrect in respect cf
imported goods. Hence, for the satd act of contravention, Shri Rajkumar Surala,
Managrng Director of M/s. Nahar Colour & Coatings R/t. Ltd is liable for penaltl,
under Section 114AA of the Customs Act, 1952.

31.3 i also frnd that Show Cause \otice proposes penalty under Section 117 of
the Customs Acr, 1962 on Shri Rajkumar Surana, Marr aging Director of M/s.
Nahar Colour & Coatrngs Rrt. Ltd . From the lindings as discussed in Para 31.1
& 31.2 hereinabove, Penalty has been held imposable under Section 112 (a) (ii)

of the Customs Act,1962 for tJ:e act and omission on the part of Shri Rajkumar
Surala, Managing Director of M/s. Nahar Colour & Coatings Pvt. Ltd. which
rendered the goods liable for confrscation under Section 111 (m) of the Customs
Act, 1962 and Penalty under Section 1l4AA found impcsable for false
declaration in Bills of Entry. Since, specific penalty under Section 1 i2 (a) (d) of
the Customs Act, 1962 & I 14AA of the Customs Act, 1962 fol contravention of
Secuon I11 (m) and false declaration in Bills of Entry has found imposable, I do

not find it worth to impose penalty under Section I 17 of the Customs Act, 1962
which is for contravention not expressly mentioned.

32, In view of the discussions and findings in paias supra, I pass the following
order:

::OR.DER::

32.1 I disallow the benefit of the exemption of Basic Customs Duty
(BCD) under (i) Notification No.l2/2O12-Cus dated 17.O3.2OI2, as amended (Sr.

No. 113) (tin 30.06.2017) and (ii) Notifrcation No.50/2O17-Cus rlated 30.06.2017,
as amended (Sr. No. 130) (01.07.2017 onwards) to M/s- Nahar Colour &
Coatings R/t. Ltd.
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32.2 I confrrm the demald of Differential Customs Duty amounting to
Rs. 5,16,41,838/- (Rupees Five Crore, Slxteea Lakh, Forty Oae Thousaad,
Elght Huadred and Thirty Eight Oaly) as detailed in Annexures A/ 1, A/2, Al3,
Al4, A/5 & Consolidated Annexure-A/6 of the Show Cause Notice, leviable on
'Boron Ore Concentrate' imported by M/s. Nahar Colour & Coatings R,t. Ltd.
declaring as 'Boron Ore (Colemanite-44)' issued under SecLion 28 (4) of the
Customs Act,l962 under the provisions of Section 28(8) of the Customs Act,
1962 and order to recover the same.

32.3 Interest at the appropriate rate shall be charged and recovered from
M/s. Nahar Colour & Coatings R/1. Ltd., under Section 28AA of the Customs
Act,7962 on the duty confirmed hereinabove at Para 32.2 above.

32.4. I vacate the protest lodged by M/s. Nahar Colour & Coatings Prt.
Ltd and Customs Duty of Rs.1,22,05,I23/- paid under protest towards their
differential Duty liability stands appropriated and adjusted against the above
confi rmed Duty liabilities.

32.5 I hold the seized 24O MTs of goods viz. 'Boron Ore (Colemanite-44)'
imported vide Bill of Entry No. 6525531 dated 18.O 1.2020 va-lued at Rs.
A5,96,4341- (Rupees Eighty Five Lakh, Nlnety Six Thousand, Four Hundred
and Thlrty Four only) liab1e for confiscation under Section 1 1 1(m) of the
Customs Act, 7962. However, I give M/s. Nahar Colour & Coatings Prt. Ltd the
option to redeem the goods on pa],.rnen t of Fine of Rs. 4,5O,OOO/- (Rupees Four
Lakh and Fifty Thousand only) under Section 125 ofthe Customs Act, 1962.

32.6 I hold the 25874.2 MTs of goods viz. 'Boron Ore (Colemarttte-44)'
appearing in A/1, A/2, Al3, Al4, Al5 (except goods imported vide Bill of Entry
No. 6525531 dated 18.O1.2020) totally valued at Rs. 91,71,23,128/- (Rupees
Nlnety One Crore, Seventy One Lakh, T\renty Three Thousand, One
Hundred and Ttrenty Eight only) liable for conliscation under Section 111(m) of
the Customs Act, 1962. However, I give M/s. Nahar Colour & Coatings Rt. Ltd
the option to redeem the goods on pa).rnent of Fine of Rs.4,5O,OO,OOO/- (Rupees
Four Crore and Fifty Lakh only) under Section 125 ofthe Customs Act, 1962.

32.7 I impose penalty of Rs. 5,16,41,838/- (Rupees Five Crore, Sixteen
Lakh, Forty One Thousand, Eight Hundred and Thirty Eight Only) plus
penalty equal to the applicable interest under Section 28AA of the Customs Act,
1962 payable on the Duty demanded and con{irmed above on M/s. Na}rar Colour
& Coatings B/t. Ltd., under Section 114A of the Customs Act, 1962 in respect of
Bills of Entry detailed in Show Cause Notice. However, I give an option, under
proviso to Section 114A of the Custorrrs Act, 1962, to the importer, to pay 25oto of
the amount of total penalty imposed, subject to the payment of total duty amount
amd interest conlirmed and the amount ol 25o/o of penalty imposed within 30
days of receipt of this order.

32,4 I refrain from rmposing any penalty on M/s. Nahar Colour &
Coatings Rrt. Ltd., under Section 112(a)& (b) of the Customs Act,l962.

32.9 I impose a penalty of Rs.5,OO,OOO/- (Rs. Five Lakh only) on M/s.
Nahar Colour & Coatings R/t. Ltd., under Section 114AA of the Customs
Act,1952.

32.10 I refrain from imposing any penalty on M/s. Nahar Colour &
Coatings R/t. Ltd., under Section 117 of the Customs Act,7962.

32.LL I impose a penalty of Rs.2,OO,OOO/- (Rupees TWo Lakh only) on
Shri Rajkumar Surana, Marraging Director of M/s Nahar Colour & Coatings Pvt.
Ltd., under Section 112({(n) of the Customs Act, 1962.
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32.12 I impose a pena-lty of Rs.2,OO,OO0/- (Rs. Two Lakh only) on Shri
Rajkumar Surana, Managing Director of M/s. Nahar Colour & (loatings Rt. Lrd.,
under Section 1 14AA of the Customs Act, 1962.

32.13 I refrain from imposing any penalty on Shri Flajkumar Surana,
Managing Director of M/s. Nahar Colour & Coatings R/t. Ltd., under Section 117
of the Customs Act,l962.

33. This order is issued without prejudice to any other action that may be taken
under the provisions of the Customs Act, 1962 and Rules/Regulations framed
thereunder or aly other law for the time being in force in the Republic of India.

34. The Show Cause Notice No. VIII/ 1O-30/Pr.Commr./O&,\ /2O2O-21
28.03.2027 is disposed off in above terms.

{Shiv Kumar
Principirl Com

dated

) +
Sharma
mlssloner

1\-

DtN t 2O24OT 7 I MNOOOOOOBSS9

BY Speed Post /Hand Delivery

F.No. VIII/ 10- 30 /Pr. Comrnr. I O&A l2O2O-27

To,

(i)

(ii)
(ii1)

(i")
(")

the

Defie: 09.07 .2024

1. M/s Nahar Colours and Coating Rt. Ltd., 2, Survey No.154, Village-
Jo1wa, Dahej Road, Ta-luka- Vagra, Gujarat-3943o5 (Registered office at
NCCL House, G-1, 90-93, Sukher Industrial Park, Udaiptrr-313004

2. Shri Rajkumar Surana,
Managing Director of M/s Nahar Colours and Coating P\1,. Ltd.,2,
Survey No.154, Village- Jolwa, Dahej Road, Ta,luka- Vagra, Gujarat-
394305 (Registered oIfice at NCCL House, G-1, 90-93, Sukher Industrial
Park, Udaipur-313004

Copy to:-

order on the website of Ahmedabad Customs Commissionerate
Guard File
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The Chief Commissioner of Customs, Gujarat Customs Z:ne, Ahmedabad-
The ADG, DRI, Zonal Unit, Ahmedabad.
The Additional Commissioner, Customs, TRC, HQ, Ahme,labad.
The Deputy Commissioner of Customs, ICD, Ankleshwar.
The Superintendent, System, Customs, HQ (in PDF fornrat) for uploading


