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1. यह अपील आदशे संबि�धत को िन:शु�क �दान �कया जाता ह।ै
    This Order - in - Original is granted to the concerned free of charge.

2. य�द कोई �ि� इस अपील आदशे स ेअसंतु! ह ैतो वह सीमा शु�क अपील िनयमावली 1982 के िनयम 3 के साथ

प%ठत सीमा शु�क अिधिनयम 1962 क' धारा 128 A के अंतग*त �प+ सीए- 1- म- चार �ितय/ म- नीचे बताए गए

पते पर अपील कर सकता ह-ै
Any person aggrieved by this Order - in - Original may file an appeal under Section 128
A of Customs Act, 1962 read with Rule 3 of the Customs (Appeals) Rules, 1982 in
quadruplicate in Form C. A. -1 to:
 

“ सीमा शु�क आयु� (अपील),
चौथी मंिजल , 2डको िब4�डग, ई5र भुवन रोड , नवरंगपुरा, अहमदाबाद-380 009”
“THE COMMISSIONER OF CUSTOMS (APPEALS), MUNDRA
Having his office at 4th Floor, HUDCO Building, Ishwar Bhuvan Road,

Navrangpura, Ahmedabad-380 009.”
 

3. उ� अपील यह आदशे भेजने क' �दनांक स े60 �दन के भीतर दािखल क' जानी चािहए । 
   Appeal shall be filed within sixty days from the date of communication of this order.

4. उ� अपील के पर �यायालय शु�क अिधिनयम के तहत 5/ - >पए का %टकट लगा होना चािहए और इसके साथ

िनAिलिखत अवBय संलC �कया जाए-
   Appeal should be accompanied by a fee of Rs. 5/- under Court Fee Act it must

accompanied by –

i. उ� अपील क' एक �ित और
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A copy of the appeal, and

ii. इस आदशे क' यह �ित अथवा कोई अ�य �ित िजस पर अनुसूची-1 के अनुसार �यायालय शु�क अिधिनयम-1870 के
मद सं॰-6 म- िनधा*%रत 5/- >पय ेका �यायालय शु�क %टकट अवBय लगा होना चािहए ।

This copy of the order or any other copy of this order, which must bear a Court Fee
Stamp of Rs. 5/- (Rupees Five only) as prescribed under Schedule – I, Item 6 of the
Court Fees Act, 1870.

5. अपील Fापन के साथ Gू%ट/ Hयाज/ दIड/ जुमा*ना आ�द के भुगतान का �माण संलC   �कया जाना चािहय े।
Proof of payment of duty / interest / fine / penalty etc. should be attached with the appeal
memo.
 
6. अपील �Kतुत करते समय, सीमा शु�क (अपील) िनयम,1982 और सीमा शु�क अिधिनयम, 1962 के अ�य सभी �ावधान/ के

तहत सभी मामल/ का पालन �कया जाना चािहए ।
While submitting the appeal, the Customs (Appeals) Rules, 1982 and other provisions of the
Customs Act, 1962 should be adhered to in all respects.
7. इस आदशे के िव>L अपील हतेु जहा ंशु�क या शु�क और जुमा*ना िववाद म- हो, अथवा दIड म-, जहा ंकेवल जुमा*ना िववाद म- हो,
Commissioner (A) के समM मांग शु�क का 7.5% भुगतान करना होगा। 
An appeal against this order shall lie before the Commissioner (A) on payment of 7.5% of the
duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty
alone is in dispute.
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Brief facts of the Case:
   The importer, M/s. RANGE PRODUCTS, having address at Regd.
Jonaycha Kalan, Alwar-Rajasthan 301706 (IEC No. HYEPS4126J) had filed
B/E 5632319 dated 16.09.2024 of BL No. DAHJEAMUN2418800 dated
11.09.2024 through their Custom Broker M/s. Continental Shipping
Services at Mundra Port for import of “PVC REGRIND”. Details of declared
goods under BE No. 5632319 dated 16.09.2024 is as below:-
        Table-I

Item
No. in

BE
Description of Goods Appropriate

CTH
Qty.
(kgs)

Assessable
Value BCD SWS IGST Customs

Duty

1
PVC
REGRIND

39041090
 

43810
 

14,13,417 1,06,006 10,600 2,75,404 3,92,011

 
2. The above imported goods have been classified by the importer under
CTH 39041090 which has following description in the Customs Tariff:
 

HS Code  Item Description BCD SWS IGST

3904  Polymers of vinyl chloride
or of other halogenated
olefins, in primary forms

   

39041090 -- Other 7.50% 0.75% 18%

3. On verification of above BE in EDI system, it is noticed that the above
BE was filed on 16.09.2024 and assigned to FAG for assessment and First
Check was given for examination of cargo as per rms instructions. The
above goods was examined by the officers of Dock Examination on
23.09.2024 and submitted following report which is reproduced as under:-
"opened and examined the cargo as per exam order under the supervision of
Supdt(DE) and in presence of cbr. Vfd description of goods w.r.t. invoice, packing
list, bl and other import documents. Sample drawn vide TM No. 1237623 dated
23.09.2024".
 
4.   Further, sample was sent by the Examining Officer to CRCL, Kandl for
testing vide Test Memo Nos. 1237623 dated 23.09.2024. Subsequent, Test

Report No. 5952 dated 24.09.2024 has been uploaded in ICES by CRCL,
Kandla of the above imported shipment. Relevant portion of the Test
Reports regarding nature and composition of the goods is reproduced as
under:

CUS/APR/BE/SAO/53/2024-Gr 2-O/o Pr Commr-Cus-Mundra I/2366106/2024



Test Report in respect of TM No.  1237623 dated 23.09.2024
“The sample as received is in the form of black and white plastic cut pieces of
irregular shape and sizes.
White plastic cut piece is composed of compounded polyvinyl chloride (PVC
44.22% by wt) and black plastic cut piece is composed of polyethylene (HDPE-
55.78%)
On the basis of physical appearance form of the sample and analytical finding it
may not be considered as regrind”.
 
4.1.  As per Test Reports uploaded by the CRCL in ICES in respect of Test
Memo Nos. 1237623 dated 23.09.2024, of the goods is “White plastic cut piece
is composed of compounded Polyvinyl chloride (PVC-44.22% by wt) and black
plastic cut piece is composed of polyethylene (HDPE-55.78% by wt)”. Further, it
is submitted that on the basis of physical appearance form of the sample
and analytical finding it may not be considered as regrind. The received
sample is having composed of compounded of polyvinyl chloride (PVC)
44.22% and polyethylene (HDPE) 55.78%, basis which it is more
appropriate to classify the goods under CTH 39014090. Specifications and
duty structure of CTH 39019000 is as below:
 
HS Code

 Item Description BCD SWS  IGST

3901  Polymers of ethylene, in
primary forms.  

        

39019000
 

 Other      7.5% 0.75%  18%

5.  The importer vide their letter received on 04.10.2024 has stated that
their goods is PVC Regrind and as per Test Report it may not be
considered as Regrind. They have requested to proceed the file for
adjudication for which they have not required any SCN and PH for same.
They have also requested for waiver of the SCN and PH in this matter.
 
6.  Rejection of declared value & Redetermination of Assessable Value:
   
   Rule 3 of the Customs Valuation (Determination of Price of Imported
Goods) Rules, 2007 (hereinafter referred to as "the CVR, 2007") provides
the method of valuation. Rule 3(1) of the CVRs, 2007 provides that
"Subject to Rule 12, the value of imported goods shall be the transaction
value adjusted in accordance with provisions of Rule 10". Rule 3(4) ibid
states that "if the value cannot be determined under the provisions of sub-
rule (1), the value shall be determined by proceeding sequentially through
Rule 4 to 9 of CVR, 2007". Whereas, it appears that, transaction value in
terms of Rule 3 of the CVR, 2007, is to be accepted only where there are
direct evidences with regard to the price actually paid or payable in respect
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of the imported goods by the importer. Whereas, in the present case, it
appears that, the impugned goods have been mis-declared in respect of
quantity, quality, nature & description. Hence, there is reasonable doubt
regarding the truth and accuracy of the declared value, and hence is liable
to be rejected in terms of Rule 12 of the CVR, 2007.
 
   Further, the assessable value of the consignment is liable to be re-
determined under Rule 4 of the Customs Valuation (Determination of
Value of Imported Goods) Rules, 2007 read with Section 14 of the Customs
Act, 1962 on the basis of contemporary import data available on NIDB /
ICES for the identical goods.

 
6.1 In view of the above, assessable value of the goods and applicable
Customs duty thereupon are re-determined as under:
        Table-II

Item
No. in

BE
Description of Goods Appropriate

CTH
Qty.
(kgs)

Assessable
Value BCD SWS IGST Customs

Duty

1
Compounded of polyvinyl chloride
(PVC) 44.22% and polyethylene
(HDPE) 55.78%

39019000 43990 33,47,522 2,51,064 25,106 6,52,265 9,28,435

 
BCD - @ 7.5%
SWW:- 0.75%
IGST-@ 18%

 
6.2. The applicable Customs duty on the imported goods comes to Rs.
9,28,435/- instead of Rs. 3,92,011/- as self-assessed by the importer in
the said BE; hence, there is short levy of Customs duty amounting to Rs.
5,36,424/-.
 
7. With the introduction of self-assessment under Section 17(1) of
Customs Act, 1962, the onus lies on the importer to correctly self-assess
the bill of entry with correct amount of leviable duties. By the said act of
mis-classifying the goods and not correctly self-assessing the applicable
Customs duty, the importer tried to receive undue monetary benefit and
caused loss to the public exchequer to the tune of Rs. 5,36,424/-. They not
only failed to declare and assess the correct duty payable on the goods but
also mis-declared the goods under CTH 39041090 instead of the correct CTH
as mentioned in Para 6 above, with an intention to evade payment of
correct duty on the goods imported. Thus, there is a reason to believe that
the importer deliberately and willfully misstated the facts in terms of
applicability of duty causing loss to Govt. Revenue.
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8.   RELEVANT LEGAL PROVISIONS OF CUSTOMS ACT, 1962 :
 

Section 17. Assessment of duty. –
 
(1) An importer entering any imported goods under section 46, or an
exporter entering any export goods under section 50, shall, save as
otherwise provided in section 85, self-assess the duty, if any, leviable
on such goods.
……
 
(4) Where it is found on verification, examination or testing of the goods
or otherwise that the self-assessment is not done correctly, the proper
officer may, without prejudice to any other action which may be taken
under this Act, re-assess the duty leviable on such goods.
 
Section 28DA. Procedure regarding claim of preferential rate of duty. –

 
(10)  Notwithstanding anything contained in this section, the
preferential tariff treatment may be refused without verification
in the following circumstances, namely:-
 
(ii) complete description of goods is not contained in the
certificate of origin;

 
Section 46. Entry of goods on importation. –
 
 (1)   The importer of any goods, other than goods intended for transit or
transhipment, shall make entry thereof by presenting electronically on
the customs automated system to the proper officer a bill of entry for
home consumption or warehousing in such form and manner as may be
prescribed:

        ……
 

(4) The importer while presenting a bill of entry shall make and
subscribe to a declaration as to the truth of the contents of such bill of
entry and shall, in support of such declaration, produce to the proper
officer the invoice, if any, relating to the imported goods.
(4A) the importer who presents a bill of entry shall ensure the following,
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namely:
(a)  The accuracy and completeness of the information given therein;
(b)  The authenticity and validity of any document supporting it; and
(c)  Compliance with the restriction or prohibition, if any, relating to the
goods under this Act or under any other law for the time being in force.
 
Section 14. Valuation of goods. - (1)  For the purposes of the Customs
Tariff Act, 1975 (51 of 1975), or any other law for the time being in force, the
value of the imported goods and export goods shall be the transaction value
of such goods, that is to say, the price actually paid or payable for the goods
when sold for export to India for delivery at the time and place of
importation, or as the case may be, for export from India for delivery at the
time and place of exportation, where the buyer and seller of the goods are
not related and price is the sole consideration for the sale subject to such
other conditions as may be specified in the rules made in this behalf:
Relevant Provisions of Customs Valuation (Determination of Value of
Imported Goods) Rules, 2007:

 
"Rule 4. Transaction value of identical goods. (1) (a) Subject to the
provisions of rule 3, the value of imported goods shall be the transaction
value of identical goods sold for export to India and imported at or about the
same time as the goods being valued;

 
(3) In applying this rule, if more than one transaction value of identical goods
is found, the lowest such value shall be used to determine the value of
imported goods.

 
"Rule 5. Transaction value of similar goods. (1) Subject to the provisions
of rule 3, the value of imported goods shall be the transaction value of
similar goods sold for export to India and imported at or about the same time
as the goods being valued:

 
Provided that (2) The provisions of clauses (b) and (c) of sub-rule (1), sub-rule
(2) and sub-rule (3), of rule 4 shall, mutatis mutandis, also apply in respect
of similar goods.

 
Rule 12. Rejection of declared value (1) When the proper officer has
reason to doubt the truth or accuracy of the value declared in relation to any
imported goods, he may ask the importer of such goods to furnish further
information including documents or other evidence and if, after receiving
such further information, or in the absence of a response of such importer,
the proper officer still has reasonable doubt about the truth or accuracy of
the value so declared, it shall be deemed that the transaction value of such
imported goods cannot be determined under the provisions of sub-rule (1) of
rule 3.
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Section 111. Confiscation of improperly imported goods, etc. – The
following goods brought from a place outside India shall be liable to
confiscation:-
--
(l)  any dutiable or prohibited goods which are not included or are in
excess of those included in the entry made under this Act, or in the case
of baggage in the declaration made under section 77;
 
(m)  any goods which do not correspond in respect of value or in any
other particular with the entry made under this Act or in the case of
baggage with the declaration made under section 77 in respect thereof,
or in the case of goods under transhipment, with the declaration for
transhipment referred to in the proviso to sub-section (1) of section 54;

 
        Section 112. Penalty for improper importation of goods, etc. –
       
        Any person,-

a. who, in relation to any goods, does or omits to do any act which act or
omission would render such goods liable to confiscation under section
111, or abets the doing or omission of such an act, or

(b)     who acquires possession of or is in any way concerned in
carrying, removing, depositing, harbouring, keeping, concealing,
selling or purchasing, or in any other manner dealing with any
goods which he knows or has reason to believe are liable to
confiscation under section 111, 
shall be liable,-

i. ……..
ii. in the case of dutiable goods, other than prohibited goods, subject to

the provisions of section 114A, to a penalty not exceeding ten per cent.
of the duty sought to be evaded or five thousand rupees, whichever is
higher:

 114AA. Penalty for use of false and incorrect material. -
            If a person knowingly or intentionally makes, signs or uses, or
causes to be made, signed or used, any declaration, statement or
document which is false or incorrect in any material particular, in the
transaction of any business for the purposes of this Act, shall be liable
to a penalty not exceeding five times the value of goods.]
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Section 125. Option to pay fine in lieu of confiscation. -
(1) Whenever confiscation of any goods is authorised by this Act, the
officer adjudging it may, in the case of any goods, the importation or
exportation whereof is prohibited under this Act or under any other
law for the time being in force, and shall, in the case of any other
goods, give to the owner of the goods [or, where such owner is not
known, the person from whose possession or custody such goods
have been seized,] an option to pay in lieu of confiscation such fine as
the said officer thinks fit:
Provided that where the proceedings are deemed to be concluded
under the proviso to sub-section (2) of section 28 or under clause (i) of
sub-section (6) of that section in respect of the goods which are not
prohibited or restricted, [no such fine shall be imposed]:
Provided further that without prejudice to the provisions of the proviso
to sub-section (2) of section 115, such fine shall not exceed the market
price of the goods confiscated, less in the case of imported goods the
duty chargeable thereon.
(2) Where any fine in lieu of confiscation of goods is imposed under
sub-section (1), the owner of such goods or the person referred to in
sub-section (1), shall, in addition, be liable to any duty and charges
payable in respect of such goods.]
(3) Where the fine imposed under sub-section (1) is not paid within a
period of one hundred and twenty days from the date of option given
thereunder, such option shall become void, unless an appeal against
such order is pending.
Explanation.- For removal of doubts, it is hereby declared that in
cases where an order under sub-section (1) has been passed before
the date on which the Finance Bill, 2018 receives the assent of the
President and no appeal is pending against such order as on that
date, the option under said sub-section may be exercised within a
period of one hundred and twenty days from the date on which such
assent is received.]”
 

9.     Thus, by the act of omission and commission, it appears that the
importer has contravened the provisions of Section 46 and Section 17 of
the Customs Act, 1962, in as much as, they failed to make correct and
true declaration and information to the Customs Officer in the form of Bill
of Entry and also failed to assess their duty liability correctly.
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WAIVER OF SHOW CAUSE NOTICE AND PERSONAL HEARING:
 

10. The importer vide their letter dated 04.10.2024 has submitted that
their goods is PVC Regrind and as per Test Report it may not be
considered as Regrind They have requested for waiver off the Show Cause
Notice/Personal Hearing in the matter.
 

DISCUSSION AND FINDINGS
11. I have carefully gone through the facts and findings of the matter.
 
12. I find that B/E 5632319 dated 16.09.2024 was filed for clearance of
import shipment of "PVC Regrind" arrived vide BL No.
DAHJEAMUN2418800 dated 11.09.2024. Details of goods as declared in
the BE have been discussed in Para 1 above.
 
13. I find that the above BE was filed on 16.09.2024 and assigned to FAG
for assessment and First Check was given for examination of cargo as per
rms instructions. The above goods was examined by the officers of Dock
Examination on 23.09.2024 and submitted following report which is
reproduced as under:-
"opened and examined the cargo as per exam order under the supervision of
Supdt(DE) and in presence of cbr. Vfd description of goods w.r.t. invoice, packing
list, bl and other import documents. Sample drawn vide TM No. 1237623 dated
23.09.2024". Therefore, sample was sent by the Examining Officer to CRCL,
Kandla for testing vide Test Memo Nos. 1237623 dated 23.09.2024.

Subsequent, Test Report No. 5952 dated 24.09.2024 has been uploaded in
ICES by CRCL, Kandla of the above imported shipment.
 
14.  I find that Test Report No.  5952 dated 24.09.2024 received from CRCL,
Kandla of the above imported shipment. I have gone through the Test
Reports as discussed in Para 4 above.
 
15.1. I find that the impugned goods have been classified by the importer
under CTH 39041090 whereas, as per Test Reports issued by the CRCL in
respect of Test Memo No. 1237623 dated 23.09.2024, of the goods is
“Compounded of polyvinyl chloride (PVC) 44.22% and polyethylene (HDPE)
55.78%”. It is not PVC Regrind, basis which it is more appropriate to
classify the goods under CTH 39019000.
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16. I find that the importer vide their letter dated 04.10.2024 has requested to
proceed the file/ BE for adjudication as per Test report received from CRCL and
they are not required any SCN and PH for same. They have also requested to
waiver off SCN and PH for this matter.
 
16.1. I find that as per Test Report appropriate CTH is 39019000 for which
BCD rate- “7.5%, SWS-0.75%, IGST-18%” and same has been considered
for assessing duty liability.
 
17.  I find that goods imported vide BE No. 5632319 dated 16.09.2024 are
found to be mis-declared in terms of description, classification and
quantity; hence, they are liable to be re-assessed under section 17(4) of the
Customs Act, 1962.
 
18.  I find that Rule 3 of the Customs Valuation (Determination of Price of
Imported Goods) Rules, 2007 (hereinafter referred to as "the CVR, 2007")
provides the method of valuation. Rule 3(1) of the CVRs, 2007 provides
that "Subject to Rule 12, the value of imported goods shall be the
transaction value adjusted in accordance with provisions of Rule 10". Rule
3(4) ibid states that "if the value cannot be determined under the
provisions of sub- rule (1), the value shall be determined by proceeding
sequentially through Rule 4 to 9 of CVR, 2007".
 

   The transaction value in terms of Rule 3 of the CVR, 2007, is to be
accepted only where there are direct evidences with regard to the price
actually paid or payable in respect of the imported goods by the importer.
Whereas, in the present case, the impugned goods have been mis-declared
in respect of quantity, quality, nature & description. Hence, there is
reasonable doubt regarding the truth and accuracy of the declared value,
and hence is liable to be rejected in terms of Rule 12 of the CVR, 2007.
 

19. I find that the assessable value of the imported goods is re-determined
as Rs. 33,47,522/- on which applicable Customs duty comes to
9,28,435/- as calculated in Para 6 above, instead of Rs. 3,92,011/- as self-
assessed by the importer in the said BE; hence, there is short levy of
Customs duty amounting to Rs. 5,36,424/-. Assessable value of the goods
and applicable Customs duty thereupon are re-determined as under:
        Table-II

Item
No. in

BE
Description of Goods Appropriate

CTH
Qty.
(kgs)

Assessable
Value BCD SWS IGST Customs

Duty
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1
Compounded of polyvinyl chloride
(PVC) 44.22% and polyethylene
(HDPE) 55.78%

39019000 43990 33,47,522 2,51,064 25,106 6,52,265 9,28,435

 
20. I find that the importer, by the act of omission and commission, has
contravened the provisions of Section 46 and Section 17 of the Customs
Act, 1962, in as much as, they failed to make correct and true declaration
and information to the Customs Officer in the form of Bill of Entry and also
failed to assess their duty liability correctly. Therefore, the importer has
rendered the goods liable for confiscation under Section 111(l) and 111(m)
of the Customs Act, 1962 and is, therefore, liable for penalty under section
112(a)(ii) of the Customs Act, 1962. I further find that the goods in
question can be redeemed on payment of redemption fine in terms of
Section 125 of the Customs Act, 1962.
 
21.     In view of the above, I pass the following order:

ORDER
 

i. I reject the classification of the goods i.e. 39041090 as declared by the importer
in the Bill of Entry No. 5632319 dated 16.09.2024 and order to re-classify the
goods under CTH 39019000 as per Para 15 above in view of the Test Reports
issued by the CRCL, Kandla and re-assess the BE accordingly. I allow the
importer to clear the goods “Compounded of polyvinyl chloride (PVC) 44.22% and
polyethylene (HDPE) 55.78%” falling under CTH 39019000.

ii. I reject the declared value of Rs. 14,13,417/-of the goods covered under BE No.
5632319 dated 16.09.2024  and order to re-determine the same as Rs.
33,47,522 as detailed in table-II above and re-assess BE accordingly.

iii. I order to re-assess the BE No. 5632319 dated 16.09.2024  under section 17(4)
of the Customs Act, 1962 with applicable customs duty on 9,28,435/- instead
of declared Customs duty Rs. 3,92,011/-

iv. I order to confiscate the impugned goods having re-determined assessable value
of Rs. 33,47,522/- imported vide the subject BE, on account of misclassification
under section 111 (l) and (m) of the Customs Act, 1962. However, considering
facts of the case and provisions of the Section 125 of the Customs Act, 1962, I
give an option to the importer to re-deem the same on payment of Redemption
Fine of Rs. 3,30,000/- (Rupees Three Lakhs Thirty Thousand only) in lieu of
confiscation.

v. I impose penalty of Rs. 50,000/- (Rupees Fifty Thousand only) on the importer
M/s. RANGE PRODUCTS, under Section 112 (a) (ii) of Customs Act, 1962.

 
22. This order is issued without prejudice to any other action which may
be contemplated against the importer or any other person under provisions
of the Customs Act, 1962 and rules/regulations framed thereunder or any
other law for the time being in force in the Republic of India.
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    (Amit Kumar Mishra)
Additional Commissioner
Custom House, Mundra

 
 
To,
M/s. RANGE PRODUCTS,
Jonaycha Kalan, Alwar
Rajasthan 301706
Copy to:

1. The Assistant Commissioner of Customs (RRA), CH, Mundra.
2. The Assistant Commissioner of Customs (TRC), CH, Mundra
3. The Assistant Commissioner of Customs (EDI), CH, Mundra.
4. Office Copy.
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