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Undcr Section 129 I)D(1) ofthe Customs Acl, 1962 (as amended) in respect ofthe
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Applicatton), Ministrl' t

Firrarrcr:, (I)r:1ritt l rrr:rtl of Rcrcnrlc) f itr-liarncnt Stroct, Nc\v I)t'lh1\\ithin ll monrhs t]-om th
date of cofirrf] unir:ation of thi: ot dcr.

mffiffioffiziria

l

'ji

lt

I

!
er relating to

(6)

{a) any gc-rods i-po.GJ,,r, b;gg-"g;

effiqruffi{ETd

&rr

(q) 'arrrqr&fu -qupgdffi rrtrq8fl rq{
R'TTq{giltGrr+bIaq.ntftra-ms'smffit1qrrrgtrrr.dqgfi4q1iJ6 1]r qq rdqittIHrq.}rilf&l d H I \'r

6md

any goods loadcd jn a convcyancc for imporlation into India, but lvhich are not unldaded
at thejr place of destirration in lndia or so much of the quantity oi such goods as has not
been unloaded at any such dcstination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

,l qr,z &crqrq"x fraffiq$#iffi

+
l

L

(b)

(rr) 3t-{rtFft

L

3

(.) ]Payment oI drawback as provided in Chapter X o
therer.rnder

f Customs Act, 1')62 and the rules made

4

f-
Thc revision

I may be spcc
application.sho
ificd in .lhr: reicv

uld br: in srrr:h form and shail bc vctiled in such manncr as

.rnl rul( s and ihould b( a{ ('omnanled by :

(+] dfffi,iszoiiiqeq orSqS r ertlFrBqfnffir{sruEsc{iffi6

lr qFdqi,fir€d}qogP{ffi8@
(a) I 4 copir:s of thii or clcr bcaring Oorrrl Fee Stamp of paisc fifty onll in one r:opy as

prcscribcd undr:r Sr:ht:dLtlr: I itcrr) 6 ofthe Courl Fec Act, 187O.

({q qtsgewrlvr}};rerrorertrgo A

4 c<lpics of the Ordcr in-Original, in addition to relevant docume-rts, if any

4 sfrqi

4 copies oI the Applicati()n lbr llevision

(b)

( TI)
r! 

'i
(c)

(u)

(d)

&ful

l+rur,vle4*-ffia

(FuqqldTnaqrc. r000 - ( ltqqq66Er{sr,
;,*mM,ffiduqamlw, Frrq-fiiA.s{rr.6 qi-Aqftqi.
qft, {16 qirnrrqrqrq ffi dt}t0pt€'}Fq&eE}/
.ffi vlirodttMffio. r oo or-

, 1962

3f{r{$-{,atg,<!-g,q-d rmBEqdarqftfbvti-+a mrfii'r 20ol-

ffiqr{o.;effiIFl Qqnrc{'diffi 3{iU

ln re
"p."t 

oic--s ,rt-n". tfr"" tfr."c -.lrti,r".d ""d* 
item 2;bot e, any 

-pe.d;gg.&d

2,t4{I
&errffib3{enqr@ i*ffiiqaWmq
utT@+rfuf{q:r 1e62 d}urr 12e q (1) br{t)t{Eitrdl g.-: ,

+flqr{o.,tr<1qsffr!-{re.GirQsrsr.r{ftdorFrqr{q&-sct#rsftEdfltqreffio-otsotB 
i

by this order can fiic an appcal under Sectjon 129 A(1) of the Curtoms Act, 1962 in form
C.A. -3 before the Customs, llxcisc and Service T:rx Appellate Trit,unal at the following
acidress:

customs, Excise & Service Tax Appell
Tribunal, West Zonal Bench ".f 1
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the auplicate c<,pv ri tte t.n.o itrailin e"i3i"eGg["y-."irietzoo1 lnupeei two
Hundred only) or Rs.1,000/ (Itupees one thousand only) as t,hc iase may be, under the
I lead of otlrcr reccipts, lccs, fines, forfeiturcs and Miscellaneous ltems being the fee

prescribed in the Customs Acl, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,

tees as I{s.2U0/- and if i1 is rnole tharr otre lakh r upccs, thc fcc ir, Rs.10Q0/ .
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sIgR 2"d lrloor, Ila l-ru mal iB havan,
Nr.(]irdhar Nagar llridgr:, Asarwa.

Ahnrcdab.rd 38O 016

dl,JfttldlqE 380016

, i962 12e q (6) t962 l2
gt r 

t 
& orti-+orffi mEFIqft fu -ductrfl -fl rdi-qTBq

llncier Section 17) A (5) ofthe Clrstorns Ac1, 19(r2 an appc:rl rirrrlcr Scction l?9 A (l)ol
the Customs Act, 1962 shall bc accornparnied by a fcr: ol

10r

, 
qErar{f,{sfr drda, qdcrcTqrsrn 

r

against this order shall lie before thc Tribunal on paymcnt oI l0% of thc duty
demanded where duty or duly and pcn.rlty arc in tlispirtc, or pcnalty, whcrr: pcnalty alonc
is in dispule.

sfrr 729 (q) +iffi 3{ffiCi6{Ur},.tlq'&rdTq-flid6rrri{rq? (iF)

Grqldqr+1tqftWq3{ft6 -,fq cff

Under section 129 (a) of the said Act, cvcry applicaLion rnadc bclorc thc n ppcllatc
Tribunal

(a) in aa appeal for grant oI stay or lor reclification of rnistakc or ibr any othcr purposc; or

{bl lbr resloration oi an appr:al or an apniicalton shall bc irooornpzrnred lrv a ite ol llvc
Ilundred rupels.

I

I

I

3,*

(tF

)

(b)

.i)

)

(a)

(fq

u,hcre thc anrount ol duty and intcrest demandt:d and penaity levied by any olficer of
Custorns in the c:rse to which t)'re appeal relatcs is fivr: lakh rllpees or less, one thousand
rupees;

where thc amount of cluty and intcrcsl dcmandcd anrl pr:rralty lcvicd by any olficrcr of
CLrsloI]]s in thc casr: to which thc a-tppcal rclatcs is rrorc llrirrr livr: lakh rltpccs bUt not
exceeding litrty lakh rup<:es, live tholrsaird rupccs 

;

wg.ooh*rwoqroq lq{h l

6Cq"IsilcFq\dsfuq-+d ; d{IilSR-s.qq .

qrEEqR,sqg

ii.^'.1

the amount of duty and intcrcst dcmandcd and penalty levicd by any officcr oI
in tlrc casc tcr lvhich thc i.rilirc"Ll rtlatcs is rrrorc lirali liltl lal,h rupccs, lctl

th d rrrpr:cs
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ORDER-IN APPtrAL

M/s Orient Ceratech Ltd., GIDC Industrial Area, Foibar-r d.ar - 360577

Gujarat (hereinaftcr referred to as "the appellant") have filed an appeal i

terms of Section 1.28 of the Customs Act, 1962 allainst the Order-in

Original No. 01/AC/CllO 12023-24 dated i8.1O.2023 (hereinafter referre

to as "the impugncd order") passed by the Assis tant Commissioner

Customs I{ousc, Okha (hcrcinafter rclcrred to

authority").

ar; "the adjudica

2. Briefly stated, far:ts of the case are that the a,:peliant bearlng IE

No. 0588087131 had entered in to a contract with M/s. Middle

I\4ining Resources, DX4C(l llnit No. 1606 Floor 16 .lBC Tower 4, .rllMEIRA

Lakes Toweis, DUUAI, UAE and exported. bauxite to China. Accordingly

the said exporter had lllecl 02 manual Shippinp tlills as mcntioned in th

tablc bclow, at Custorn I lousr:, Okha for export of Bau:<ite in bulk of Ind

Origin falling undcr thc CTH 260600. 1O Goods were exported throu

vessel MV "SANDl']IPElt". The gross quantity and net quantity aftc

deduction of mo.isturc and FOB value in lndian Rupees and amount

duty paid are as under:

5 I ,9 19.725 18.41,150..t4 12,12,19,2E) 2,.1i,)).6) i

2.1 Duc to non-production of NOC from Geolory &' Mining Departmen

and for want of Chcmical Test liesult from Custo.ms Laboratory KandlaTth

said Shipping Bi1ls wcrc provisionally assessed. Represientative sample w

drawn on i 1.09.201 5 by the proper officer in presence of th'e autho

representati.ve of th<: said cxporter ibr S.B- No. 38/ 10.09.2015 and sent to

Custom House l-aboratory, Kandla for tcst results rnd no sample w

drawn for S/Ir No. ll9/14.09.2015 as the cargo was the sarrl

lot/ cons:ignmr:nt. LBO was given on 1,l.09.2O1 j and 16.09.20i

respccl ive ly.

2.2 'As pcr thc: s:rrr:1 1wo Shipp:ing llills,-1hc total c1-ranl.i1.y ol goods

exported in 5665() l\4'l' and 519)9.725 in Dry NI'l' after deductio

moisturc (L;8.35t'h on thr: basis ol pre shipntent arralysis report prcp

by Ashapura Minechern Ltd., the quantity deducted as moisture frbm MT i

2505.00 and 2225.27 5 MT respectively. Thus, the final quantity w

wit

no

I

r

FOB ValLrc il

I rst)

Anl,)ru{l

Dut!. i1aid.

rt. 1 "":fr";.1

Sl

No

Shlpplng Blll No

& drtc

Moisture

(in %)

Net Qty in

I)ry M'l'

r,r.8{1.{j8.15 21495 9,7 6,072.50 't 
,42 ,25 ,510

rOIl Valuc in

ls

l,l4, t o,?E

I' 18, 10.09.2() I 5

r:-39/ 14.d9.20 I -5 26650

t0000

Gross

Qty (in

M1)

8.3 5 24.424.125 8,67,Q11 .74 j,70,53,71 5

0l

01
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cxported on Dry MT basis was 27,49|:.0 0 and 24,424.725 M1' ('lbtal

51 ,919.725 Dry M1'). The total FOB valuc of goods covcred by above

mentioned 02 Shipping Bilis, on Dry M'l basis, rvas I 8,+3,150.24 USD.

trxport duty involved (@ 2O'% undcr said S/B was as.rrrcntioncd in the tablc

abovc r'vhich was pa.id by tht: cxpottr:r vicir: (lltallarr No.c)6 clalr:d 11.0c1.201Ir

and Challan No. 99 datcd 15.09.2O 15.

2.3 On rcceipt o1' test resull frorn Custo '] I-aboratory, Kandia, it, is

found that thc moisture contcnt was I5.8(;'Zr, in 1hc sarnplr:, whcrcas 1]r<r

moisturc contcnt dcclarcd by thc cxportcr, rn thr: invoicc and shrpping bill.

base.d on thc anal.ysis report of t hr;ir in housc ISO approvcd laboratory, at

thc tim(' oI cxport was 8.J5",,,.

2.1 l'hc post-shipmcnt suruey at thr: loa<l por1. was conductcd by 1hr:

third-party survcyor viz. CCIC Shandong (lo. Ltd., Shadong, Chirra. 'I'hc

CCIC issuctl an analysis rcporl whcrcin 11rr' Ilnal moist.urc contcnt was

recordcd at 8.620/'. On 16.11.2015, thc bs1,1-.1- raiscd a dcbit notc oi l-lSD

15,213.82 on thc Appellant in ac--cordancr: with claust: I (r of thc Conlract

dalcd 14.08.2015. 'l'he sard dcbit notc was raiscd on thc basis of thc

cate of Analysis dated 09.1 1.2 O 15 conduct.cci al. dischargc port. On

NOC, thc Appcllant., viclc lcttcr datcd

Auttrority to linalizc thc asscssmenl..

sioncr, Cusl om Housc, Okha vidr: his

basis of the above debit notc and

5.2O 16, requestcd thc Customs

OIO.N<-r. A2IACIASV 12016 17 r1atr:d 21.11.2016> had linalizcd llrc subjcct

02 Shipping Bllls considcring thc moisturc conl.cnt kr 8.35'2, tcstccl by 4/s.

Ashapura Mincchcnr [-td., (in-housc ISO l-aboral.ory) bascd on whrch thc
lt 1F

,c]c:r'laration of moislrrrr:,w:rs marlc bv thr: cxporlcr in ploforma invojr:c anrl

in Shipping BilTs at lhc timc ol ( xport . and rlisallonld tlrdamourrt ol Dt,bit

Note issued by thc importcr towards Pcna11.y or-r qr.rarrt11y and quaLity of

liauxite after considcring of indcpcndent surwcyor s rcport appointcd by thc

buyer at discharge port which was having moisturc contcnt Qr 8.62"1'.,

2.5 Be ing aggricved with tht: above mcntioncri OIO, thc appellant had

file d an appeal before the Commissioncr (Appcais), Customs, Ahmcdabad.

The Commissioner (Appeals), Customs, Ahnrcdabad vidc his OIA No, JMN

()IJSTOM-OOO APP O2O 'l'O 021 17 I8 I)1' O:l 07 .2O17 rcje ctcd thc appcal.

lilcd, by the appcllant and uphcld thc alorr:sairI .OIO passcd b_v thc th<:n

Assistant Conimissioncr, CusLom Ilousc. Okha.

2.6 Fur:thcr, on bcing erggrir:vcd u,rth thr: aborrc mcntioncd OIA of

Commissioncr (Appcats), Customs, Ahmcdabad, 1hr: said cxpo.rlcr had lllccl

an appcal beforg thc iion'b1c CDS'lT,'l' Ahmedab:rd vidc Appcal

No.11734 12077 and 11735/2017. Ttrc- Ilon'btr: CDS'l'A'l', Ahmedabad has

owcvcr, thc thcn Assistant Commis

age 5 of 13 s/49- l 02/ctJ s/J MN t2023 -24
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'l"rjircl tl^c :Lrbjrcl l1,pcr1l ,,;rlc tl-rcir Irilrrl Ori1:r llo ,n,tl'-1,7

1171312023 dated 16.08.2023 has set aside the.orCer of finalization

assessment and ()lA No ,.lMN Ct lS'|OM-O0O-A PI)-O2() 'l'() O2 1 1 7 1a

U3.o /.20 I / and allolr,r:d 11)c appc.rl iilcd by the app,:llant. 'l'lre opcratl

porlion of llon blc (ll,lS'lA'l's ordcr js reproduced as under:

"2.2 It can be secn that the asscs-sment has been firftlizcd o.f thfrhippin

Bill No. F 38 dc:Lted 10.09.20I 5, and Shipping llill No. F 39 date

14.09.2015, b11 decTuctin.tt upon the moi^sture contents (118.35% on the basis

pre-shipment test ba ISO Lab. The initiaL issue on the bosis of ulh

proDlsionaL a.s.ses.s rn.?nl u)as done utltich hos been altcgether ign.ored in

orcler of the adjur.Lir:tLti.nq authoitu and the same hc s been confirmecT

order-in-appeaL beonnq No. ,JMN CIISTM OO0 APP O20 TO 02 1-17-18 Date

O.] O'/ 2() I t, again ctn lhe brrsis of moisture contents di,'ferenr-e at the I orl o

exportdtion and pice of impo.ftation.

2.3. l,'rom the foregloing" it is clear that the i^ssue which was the ba"sis oJ

prouisional a.s-se-s-smen1 has been ignored altogether ald a fresh rbsrre hcr

been framecl bll l.h.e depeftment and has been conuenientLq decideQ iqnori

lhe NOC uthich rtns rerlttireri for re export.

susfain the order of the louter authorities. 'fhe oraer of finalization

assessmenl is set aside, appeal aLlowed bll settinq aside the imp

order. We are nc:t houtetter commenting obout tlrc original pro

assessment, as the stalus is not known to us, nor ts ,tppeaL made

such as.scs.smcnt, t\ppeaLs arc aLlotucd.

2.7 The Additional Commissioncr (RRA), Customr; (Prev.), Jamnagar

vide their letter F. No. GEN/REV /TRIB/631 /2O23-RE,V dated 04.O9.2O2

has informcd that thr: competent authority has a,:cepted the subjec

CtrS'|,,\T, Alr rrre cla b:id's Final Ordcr No. A/ 11772-11713/2023 d,aLc

16.O8.2023 passr:ri in Custonrs Appcal No. 11734/2017 ancl I 1735/2O1

and Customs Misccllancous (OI?S) application No. 10257 of 2023 an

furthcr informed Lhat consc<1ucnt upon passing of the subject F'inal Ord

by thc Hon'ble CFIS1'A'I', the Shipping Biils covered under the FAO No

02/AC/ASV/201() 17 dateri 17. 11.2O16 and IIAO No.03/AC/ASVl2Ot6-17

dated 18.17.2016 have become provisional and the sarle are required to b

re-assessed / finalized and accordingly the competent authority

directed to re-asse.ss I linalize these shipping bills by taking into accorln

all 1.hc matcrial facls and rccords and alter obserying Iullillment of .a11

requisil.c neccssarv conditions in tht-' matter.

Page 6 of '1 3 s/49 I0,/clrq/l\4N/r0r1 r/l
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2.8 1'hc Adjudicaling Aulh<>nt"y vrdr: thc impugncd ord<:r has ordcrcd lbr

linarlizatron of both tLre Shipping l3ills by .lllowing thc dcduction of moisl.urc

contents (t18.3501, on the basis of pr<: shipmcnt tcst clonc by in hoi-rsc ISo

approved laboratory bascd on whiclr thc dcclalation of moislure is madc by

thc said llxportcr ancl thc prolorrna Invoicc wits raiscd as asscsscri by ttrc

Assistant Commissioner, Custom I-lousc, Ol<ha vidc his OIO No.

02l'AC IASV l2016-17 riatcd 21.11.2016 and uphcld by thc Commissioncr

(Appeals) vidc OIA No. JMN CLJSTOM 00() nl'l) O2O 1'O O21 17 18 I)1'.

0.t.c7 .)t) I7 .

3. Bcir-rg aggricved with thc rmpugnccl ordcr. thc appellant lilcd

present appeals arrd contcndcd that;

. Thc impugned order is a non spcaking orlc. 'l'hc Ld. Assisl.ant

Commissioncr has not considcrcd ail thc subrnissions rnadc by thc

appellants. 'I'he Ld. Assistartt Commissionc.r cvcn failcd to considcr tlrr:

documcnts along with thc dctails providcd by thc appcllants. Ilcnce, t.hr:

impugncd ordcr is liablc to bc sct asidc on this ground as being passcd in

violbtion ol principlcs of natu ra I just icc.

. The appellants havc corrcctly dischargcd duty liability as on

ansaction valuc .ls pcr scr:tior.r l4 ol tfrc (\.rs1orns Acl , i 9(r2.

T'hq linding of Lr1. Assistant Corrnrissirrlcr is basurl en surmiscs

and coruccturcs. 'l'hc Ld. Assistanl. Comrnissioncr has given sucil findings

without bringing a single partlcle of evidcncc on rr:cord in support of its

fir-rding. Thc rrnJrugncd ordcr is fr-rll oi'conl.rac.liclions. On onc hand, |hc

Ld. Assistant Cornrnissioncr holds that thc originai asscssmcnt was not

provisional and thr:reaftcr, procccds 1o finalizc th<: vcry sanre provisional

assessment. With utmost respect, the appcllants submit that erther thc

Ld. Assistant Comrnissioncr has not unck:rstLrod 1.h<: case at all or pcrhaps

has givcr-r a finding in thc abovc tcrrns with a prc dt:tcrrnincd and biascd

rnind 'of conlirrnrng thc dcrnand.

. [n tcrms of Section 14 of thc Ac1, thc oorrcct. l.rarrs,]ction valuc 1o bc

ccjnsidcrcd lor thc- purposo ol <:ak:ulating thc r:uslorns cluty rs thc pr;ir:c

actually paid br payabk: for such cxpor1.. lr thc prcscnt cas<:. t.hcrc r.,",as :r

provisional asscsslrrcnl in lcrms of Scclic.rrr 18 of thc Act. 'i'his lact ls no1

in dispurtc. I4 fac.t, this is thc admittcd factual posilion notcd in thc ordcr

of thc FIon'blc CltS'l'A1'. 'l'hc provrsional asscssrncnt was for want of NOC

arnd rcport frorn thc Customs laboratory with rcspcct to moisture content.

Once this is thc admitted thctual position, thc Ld, Assrstant

Commissioncr cannot travcl bcyond thc sr:opc o1'prorrisional asscssrlcnt

and dctcrminc thc moisturc corrlcnt bascd on prival.r: lab rcport.

Fa
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In any evr: n1., in terms of clause 16 of the contract date

14.08.2015, based on the analysis result of CCIC discharge port, th

prcmium and pcnalty shall bc seltlcd by issuing Detit/Crcdit notes. Th

said clausc provrciccl 1.h:rt the contract price ad.jul;tntent ts based o

quality zrncl pcnalr ics/ bonuses settlr:r1 by issuing dr:b t/ credit notes.

Ilcncc, iionr the pcrusal of thc contract, it js :lcar that thc buyc

slrall rnake tLrr: final pavll)c111 aft.t:t acljustntcr-rt of dr:bil ttotcs/ ct-cclit rrolc

and thc samr: s1-r:r1J br: c:onstderecl as a conlracl pt tcr:. '1 hts iacl ts not t

dispr-r1e. 'l'trc sairl colll.r;.rct. has bcen acceptcd as 1ru,' errtd corrcct by th

Rcvenuc. 'l'hr:n: i.s no allegatlon to the contrary. No r:asc has been mad

ou1 by the Ilevenrrc |hat. thc said contract is not genuine. Once this is th

admitted factlral position, the Revenue cannot ignore the contiact in part

It is well settled tha1. the contract has to be read zrs a who1e. The Ld.

Assistant Commission<:r cannot pick and choose parts thereof to suit.

their case and sr.rit thcir convenience. This is precisely what has bcen

done by the departmcnt in the present case. Hence, thc.impugned orde

is liable to bc set asidc.

'I'he Ld. Assistant Commissioncr has failed to appreciatc th

contracl tcrms. t)ctwc('n thc appellant and thc: b;yr:r, which clcarl

sl.ipulatc<1 thal 1ht: contrilct prict: shall bc adjustcd on thc basis of <l

notcs/ crcdit notes issued ff tn" buyer d) the appellant. 'l'he Ld

Assistant Commissioner. has failed to appreciate that debit notes

alter the issuan<:r: ol' tht: final invoice needs to bc considered

arriving at thc linal transaclion value. Hence, thc rrnpugned order is

to bc set aside.

r As pcr St:r'1ion 14 of .thc Customs Acl, 1962, the price to

consiclcrc<1 for the purposc of calculating the tranr;action value is ihq

acl.ual price paid or paryablc. 'l'he ru:lcvant extracl of ficct.ion 14 of thrl

is rcproduccd hcrcin bclow.

"SECTION 14. Valuation of goods. (1) For the purpc,ses of the Custom

Tariff Act, 1975 (51 of 1975), or any other ldw for the time being in forcc

tht: valuc.of thc imporlcd goods and cxport goods s:hall bc thc tran:ectro

valuc of such goorls, that is to say, the price actual11' paid or payable fo

thc goods whr:n sold for cxport to tndia for defivery at the timc and plat:

of importation, or as the'case may be, for export.from India for delivery a

1.hc t.imc and plerci: of cxportation, whcrc thc buycr ar d sellcr ol thc good

arc not related and price is the sole consideration for the sale subject

such other r:onditions as may be specified in thc rulcs made in thi

br:hall'

o It is not 1.h,.r r:asr: of t hc departmenl that the ltuyer and seller aie.

rclated. It is also nol a casc ol the dcpartment thet the appellant
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realized any amount more than the contract pricc, which has been

receiVed by them through the Ilan . '1'hcrcaitcr, tlrc buycr has issucd it

debit note to the appellant for. p nalty'ol quantil.y & qr-rality of tht:

material. Bascd on such dcbit noti i, thc appcllanl- has issucd a final

invoice to the buycr, adjusting th amount of dcbit notc. In fact, tlrc

dcpartment acc.epts and admits thrs factual position. In other words, thc

price actually paicl for ihc goorls cxportccl was thc pricc rcalizcd by therl

as pcr the contract betwccn the buycr and sclkrr. Thc price actue ly

reccivcd is to bg determined altcr adjusting t.hc dcbit note issuc<l by thc

buyer. I-Ience, thc same sha1l be considered as thc transaction valuc on

which duty liability has to bc dischargcd.

o the appellants subrrrt that it is inlporl.ant to bear in mind thc

pnnciple of reading thc <:ontrar:t anri inlcrprctalion thcrcof to asccrtain

the true intcntron of the partir:s to the contra c)t / agrccmen t, 'l'he contract

is.to bc rcad as a rvlrolt.

. Without prcjudrcc,. the appcllairt subrnits lhat thc final value is to

bc cleterrnined bascd on ttrc analysis rcport ol I ho (lusl.olrts Lzrboratory or

CCIC at thc dischargc port. It is well sel,tlcd law that thc departmcnt

ght to havc considcrr:<i t.hc n:port o1'1.hc Oustoms Laboratory, Kanclla,

ially wtrcn thc provisional assessmenl was made due to pending test

rts lrom thc customs laboratory.

The impugncd order rs without junsdicl.ion. 'l'hc I Ion'blc CtrSTA'l'

h:rs allowcd thc appc:rl of t.hr: appcll.rrrt .ln.l conscquc:nt}y, 1.hc linal

asscssmcnt ordcr datcd 2I.l l.20 I6 has bucr) quashcrl anrl sr:t asidc.

Once thal is thc casc. [hc va]uc as prayc<i by t.]rt: appr:llant shall bc

treated as thc appropriatc transaction valuc ernd thc appcllant is cntitlcd

to a rcfund.of cxccss duty paid at thc tirnr: o1'cxport.

o ' Without prc.judrcc. the impugnccl or(lcr is wrthout authorlly of law,

srnce thc departmcr-rt cannot rcopc:n thc asscssrrrcnt ordcr and rcasscss

the Shipping Brll whcn thc deJrartmcnt has ncvcr challcngecl thc said

"' order. 'lh€ departrncnt has irrcorrc'ctly inlcrprctccl lhc ordcr of thc Hon'blc

CESTAI' and rSsued tlie impr.rgnod ordcr. If such an irrtcrprclation is

accepted, the asscssee can nevcr havc an cnd Lo lhc litigal.ion. Hcncc, th<:

impugncd order rs Ijablc to bc sct asidc.

o Thc impugnc<i ordcr has bct:n passcd bcyorrd 1.hc rcasonablc tinrc;

limit hcnce . thc same is barrcd by limital.iori an<-l Iiablc to br: sct aside.

. 'lhe appellant finally subrnillcd 1.o sct aside thc inipugncd ordcr.

4. Shri Shrikant Gharat, Advocate and Shri Anshul .Jain, Advocat.c,

appearcd for pcrsonal hcaring on 23 .OS .2025. 'l'hcy rcilcrartcd ttrc

submissions madc at the timc ol liling appcal. 'l'hcy sublnittcd thc dccision

of Hon'blc 'lribunal l{y.dcrabad in thc carsc of Commissioncr of Customs &
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O. Ilx, Guntur Vcr:rus Al1a Iixports (t OU) 12019 (370) trL]' (;48 (Tri Ilvd)l

and (lir<:ular No 1.2/20 14 mcus dated )7.11.2O1'1 issucd tiom F. No.

465 12O13-cus V and rcqucsted to drop thc proceedings. The appellant vidc

addilional subrnission dartr:d 26.05.2025 subrnitlcd tha' :

,, 'lhc imJ;ugn<:d or<,Lers havc bcen issued in viol rtion ol prlnciplc ol

Judicial Drsciplinc. At the timc of export, the lippellant's Shipping

Bi1ls were provisionally asscssed. 'lhereaf1.er, ttre same were finally

assessed by thc Ld. Assessing Officer. Howevet', while determining

thc transac:ion value, the Ld. Assr:ssing Oflict r failed to considc

the debit notes raised by the buyer. Being aggrieved, the Appellan

fik:d an apJrt'al against thc assessmr:nt ord<:I's. But t he silmc li7cro

disrnissr:d I3cirig aggrieved, the Appellant challenged thc order

bcforc thc IIon'blc 'l'ribun:rl viric Ctrstoms Allpcai No l)734 to

1 1735 o1' 2(r 17. 'l'frc Ilon'blt: 'l'ribunal vidc orde r dated I 6 08 2023.

allowcr.i thc: iLppcals lilccl by'thc Appellanl rlgainst thc orrler of thr:

Ld. Corrrrrtissiortt:r of Customs (Appr:als). ()nce lhat is tlic case, tl-rc:

l?espondent cannot once again ftnalize the ass essment as his o

discrction. 'lhe appellant further submitted thet the department,

aggricvcrl rvith the dccision of I lon'ble 'I'ribunal, ought to'have filed

z.rn appeal ergainst the order of the Hon'ble 'lr bunal. 'l'he dc' n

aLclj n clic:rtio n or assossmenl. is in violatron of ;rincrple of Ju

Discipline. In. this regard, the Appellant would like to plp-ce

on thc fbllorving ludrctaI pronou nccmerlts:

(i) IJOI vs Karnlakshi liinant:c Corporation Ltd I 19!'1 (55) EI-'l 43s

(ii) Chirag Internationhl vs Collcctor of Customs [1!]89 (41) trLT 5171

(iii) Ilinclustan Polcs Corporation Vs Commissioner of Central Excise

Calcutta J2006 (196) !l.l-.'r. 40Ol

(1") Shrce llanarsi Marble Stont:s P.

N4urnbai l2()O0(1 l8) tt.L.1'. 7081

Ltd vs Cc,mmr. or Customs,

5. I havc carcfu111- gotttr through thc irnpuSj-tccl order, ap

memorandurn ancl submissions rnade by thc lppellant and t lt

subnrissions rladr: clttrittg pr:rsortal hearing as well as the docllments an

cviclt:nccs avzrilabk: on rccord. It. is obsc:rvcd tha1. tht: appcllant cxportc

Bauxite in terrns ol a contract for supply and purchase of I3auxite enterc

into by them with respective Dubai based buyer. 'lh: goods so exporte

'"vcrc originally asst:sscd provisiortally for thc want o' NOC from. Ccolo

and Mining dcparlrncnt, Chcrnical 'l'cst rcsults lrom 3ustoms l,aborato
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I(andla and subsccpcntly, linalizi:d virli: thc lfrcn Asststant Cornrnissioncr,

Custorn Houst:, Okha vide his OIO No. 02lAC/ASV 12O16- 17 datcci

21 .11 .2016. The fir-ralization of thc: subjccl 02 Shipping Bills was donc

considenng the moisture content (g 8.35,,/,' tcsted by M/s. Ashapurra

Minechem Ltd., (in-house ISO Laboratory) as againsl. thc appcllarrt.

contention to finalize thc subjcct two Shiprprng Iiills considc:ring t.ht:

moisture contcnt @ 8.62(\t as pcr thr: 1Cs1 c:orrriur:1t:d b-y thr: 1.tr1rcl parly

sur-vcyor viz. CCIC Shandong Co. L1d., Shadong, Ohina ert dischargc port

as pcr the tcrms of clausc l6 of thc contract rlat.cd 14.08.201 5. L3cing

aggrievecl with thc above mcntionccl OIO, 1.hc appcllanl hari filcd an appcal

bcfore thc Commissioncr {Appcals), Custorns, Altrnt:dab:Ld. l'l'ir:

Commissioner (Appcats), Custonrs, Ahnrcd'rbaci vidt: hrs OIA No. JMN

CUSTOM 000-APP-020. 'lO 02 1 17- 18 D1'. 03.07.201 7 rcjcctcd thc appcal

Tilcd.by the appcllant and uphcld thc alorcsarcl OIO passcd by the t hcn

Assistant Commissionef, Custom llousc, Okha. l urthcr, the llon'ble

CIISTAT, Ahmcdabad has dccidcd thc si.rtrjcct appcals lilcd by tht:

appellant against the ordcr of Cornmissioncr (Appcal) datcct O3.07.2017

de their Final C)rdcr No. A/11712-117)3/2023 daicd 16.08.2023 and has

ersidc thc ordr:r of finaliz.rtion of asscssrncnl and OIA No. JMN

TOM-000 API' 020 TO O21 17-18 D1'. O3.O7.20 17 and allowed thc

eal lilcd by thc appcllant.

11. is lurthcr obscrwr:d that thc AclluclicatinS; Authority, rridc thcr

impugnccl ordcr, has dircctcd thc linalizal ion oi' bottr Stripping t3ills by

allowil-rg a dcductron of moist.urc contcnl .r1. thc ratc of 8.35o/o. 'l'his

decluction is b3scd on the pre-shipment tcst crondr-rcted by thc in-housc

i.SO approvcd Iaboratory. as asscssccl zrncl confirrncd by thc Asslslant

(lommissioncr, Custom llor:sc, C)kha, lhroL-rgh Ordcr in Onginal No.

02 IACIASV 12O16 17 ciatcd 21 .1L2O16, and subscqtrcntly uphcld by thc

Commissione r (Appcals) vidc Ordcr in Appcal No. JMN CUSI'OM OOO-APP

020 TO 02\-17- 18 datcd 03.O7.2017. 'l'hc Ar-rltrorit.y did not considcr tht:

hrghcr moisturc contcnt o1 8.62'\t as rcporlcrl Uy tnc tnird party survcyor,

CCIC Shanclong Co, Ltd., Shandong, Chrna, based on lcstirrg conductcd at

the drschargc port in accordancc with Clausc 16 of thc contract datcci

14.08.201 5.

5.2 It is dbscrvcd that thc Ilon'blc Tribunai vidc. Final Order No.

A/117 12-117 13/2023 datcd 16.08.2023 arrd has sct asiclc thc ordcr of

finalization of asscssmcnt whcrein t.trc final .lsscssm.cnl was donr:

<:ortsidcrirtg thc loisturc corltcnt 1a. 8.i\St'l' :rnti OIA No. JMN CUSl'OM

00O APP 020 T'O O21 17 18 l)'l'. 03.O7.20 17 whi<ih Lrrihcld thc linal

assessmcnt donc considenng the moislurc centcnt (g 8.35"h Thc IIon'blc

Tribunhl, Ahmcdabad has allowcd the appr:al lilcd by thc appr:llant. 'l'hc
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rclcvant paras ol' 1.hr: ordr:r ol t{on'bli 'l'ribunal datcd 16.O8.2023 i

rcproduccd as t rn cl, 'r:

"2.2 It cun be sqert t|rut tlrc clsses.sment hcLs been finaliz,ed of tLffihlpp

Bitl No. t; .38 dL|t',1 t() 0().2()15 unrl Shippinq B;tl No. F 7t) dot,'

14.O9'.2015, bg deductingl upon the moisture contenLs @)j).35% on the. bcsls o

pre shipmeni Lest l'tr.t ISO Lal:t. 'l'|rc initteL i.s-sue on thc brtsis of

prouisionctl a.s.sessr4cnl utas done uthich has bea'n altogether tgnored in th

order of the arl jurlil:atingl outhoritg artd the same lut.: been confirmed i

order itrappeal bea.ring No. ,IMN-CUSTM OO)-APP O20 TO 021-17 lB Date

03.07.2017, aqain on the basis csf moisture contents diJ-terence at the port o

exportation. ctnd prtt:e of importotion.

2.3. Itrom the fort:y1oin91, il. is cleor that the- issue u'hich tuos the basis of

proL)isional assessrnenl has been ignored altogether. antd a fresh i,ssue

been framed bg the' depo.rtment and hc-s been conuerie tly decided ignori

tl'te NOC which was; required for re export, .

3. "We, there-fore,. find that at this stage u.then against the order of ftnct

ar.sse.s.smerll'clepurLrnenl is not c:ut:rL trt oppeal, there is n.o rt:ason for us;

suslain the order of the louer authorities. The ordzr of final ization o

as.se.s.sment is set askTr:, oppeal allotued bA setting aside the impugl

order. We are not houLeuer commentintl about the original prouLsio

a-s.sc.s-s n1e n/, us tl:.t: slcttus is nr;t krtown to us, nor is uppeaL made

.such assessment, AppeaLs are alLouted. "

5.3 In view of the abovt: and thc submissions rnadt: by ttrc appe

thc grounds ol appcal as wcll as t hc addil.ior-ral submission

26.O5.2025, it is observed that the Hon'ble Tribunii, vide Finql Order Nb

finalization of eLssc:ssrncnt. 'l'he final assessment in qucstion llad bcc

carrjed out. by cortsiclt:ring a moisturc content of IJ.35'2,, whcreas ih

appcllanl Itacl t:t-rttsislctilly cot.tl.t:rtrlcd thal tht: lirl.LIjz:rl lr,ll of 't1'lc 1\'

subj<:ct Shipping llills shor-rlrl bt: bascd or) a moislul c contcrl1. of I 62..')\,

as p<:r thc 1.cst colldr.lctod by the third party surveyor, CCIC Sh'andong Co

I-td., Shandong, Ohina, at l.ire discharge port, in acc,rrdance with Claus

16 of the coritract dated 14.08.2015. The aforementioned Order-in-Appe

No, JMN-CUSTOM OO0 APP'02O TO O21-17 18 datetl O3,07.2O17, which]

upheld the assessmcnl. at 8.357u, was also effectively set aside. 'l'hl

'lribunal allowcd thc appe als filed by the appellant. Accordingly, it wad
I

not open to the Adjudit:ating Authority to once again f-rnalize the Shipptn{

ISills by applying lht' rrrrlislttrc conl('nt ol 8.35u',. as doing so is in dirc,'j

\ .I
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contravention of t.he Tribunal's Orricr datecl I (r,08.2023 anrl amounls to a

breach of the print:iples of judrcial dis<:iplinc.

5.4 .ln this regard, I concur witl'r th<: oorllcnt.ions rarsed by thc appellant

tha1., once thc llon'blc 'l'ribunal has allowcd tht: i.tppcai in thcir favour, t.ht:

itrspondcnt cannol r-rnilatcraily rc linaiizc thc: :.tsscssmt:n1. a1. thcir own

discrction. It is pertrncnl 1o notc lhal th(' i1.pr.,r,",,, has nol fi)ccl any

appeal against thc I Ion'blc 'l'ribunal's Ordcr r.lat.

thc sarrl C)rrlcr l-inal Ordcr No. A/11712 1)'/ l3/2023 hai attarned linr.rlity,

iirrd any nss( ssrncnl ntadc in ( onlravcnlion oi this bindilrg dccision i.s

unsustainablc in Iaw and liablc to bc sct asidc.

6 In vicw of the abovc I sct asidc the inrpugncd ordcr and al1ow thc

appeal of the appcllant with t:onscqucntial rr:iir:f, if any.

I,'.Nos. S/49- 1 02lCUS/JNIN I 2023'

'to,

(AMn'
COMM ISSIONI'Tt (A}'PtrAI.S)

CUS']'OMS, AHMI'DABAI).

Datcd 27.O5.2O25w
d

2

./ M/s Orient Ccratech I-td., I.awrcncc & Mayo I lousc,

3,d Floor, 276, D.N.I{oad, Fort, Mumbai - 400OO 1,

Shri Shrikant S. Gharat, Advocate , SliA Consulal.c,

Office No 22, 2'd Floor, Sharda Bhavan, Cl-lSL,

' NANDApATKAR Road, Vile Parle (Dast), Mumbai - 4OOO57

Co to:

l. Thc Chief Commissioner of (lustoms Glrjaral., Customs llousc,

Ahmcdabad.

Z. 'ine Principal Commissioncr of Customs, Custorrs, Jamnagar.

3. Thb Deputy Commissioncr of Cristoms, (lt,tst.orts rpgi''.)!f',, O*H&-- . ,

t. Cuard lrilc

ATTESTED

NTENDENl
'JI6Cir16r{.
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