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Under Section 129 IJ[!(H of the Customs Act, 1962 (as amended) in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of}
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the

date of communication of the order.
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any goods loaded in a conveyance for imporlation into India, but which are not unloaded J e
(b) |at their place of destination in India or so much of the quantity o™ such goods as has not | o :
'been unloaded at any such destination if goods unloaded at such destination are short of
jlhe quantity required 1o be unloaded at that destination. | #
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j | | - -
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(c) |Payment of drawback as pmvldvd in Chapter X of Customs Act, 1962 and the rules made | e
[l thereunder. | "z‘::_‘
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The revision application should be in such form and shall be verif ed in such manner as | | s -
may be 5]){-*.(:ilﬁcd in the relevant rules and should be accompanied by : : W
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| (a) | 4 copies of thi$ order. bearing Court Fee Stamp of paise fifty only in one copy as “T';.}“' !
| prescribed under Schedule | item 6 of the Court Fee Act, 1870, Ty h
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(b) | 4 LDplCS of the Order-in- Orlp]ndl in addition to relevant documents, if any ,
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(c) | 4 copies of the Application for Revision. e
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"l_d) T The duplicate C(]py of the T.R.6 challan evidL‘:‘1Ei_ng_p;3(men¥__5!:§s;.Q(J(}/- (I-Q-m—:;eES two
[ Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
‘ Head of other receipts, fees, fines, forfeitures and Miscellaneous [tems being the fee

amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
tees as Rs.200/- and if it 15 more than one lakh rupees, the fee s Rs.1000/-.

prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the|:
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| In l(";p(‘(t of cases other than these mentioned under item 2 above, r.my person dggneveci RS
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in f'ormI d
| C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :
_____ drrges, Fougacyrpagassifausf | Customs, Excise & Service Tax Appellate _' X
s, ufdafiaEtadts Tribunal, West Zonal Bench L
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Under Section 129 A {6] of the Customs ALI 1962 an aj ppeal tmdu Se (_110!1 129 A (1) of
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where the amount of dL‘i:ty and interest demanded and penalty levied by any officer of ¢
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees;
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Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupeces, five thousand rupees ;
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- ppeal agamst this order shall lie before the Tribunal on payrncnt of 10% of the duty
demanded where duty or duty and penalty are in dispule, or penalty, where penalty alone
is in dispute.
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Under section 129 ( (a) ) of the said Act, f.verv applu ation made before the ;\ppellatc
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees.
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ORDER-IN-APPEAL

M/s Orient Ceratech Ltd., GIDC Industrial Area, Forbandar — 360577,

Gujarat (hercinafter referred 1o as “the appellant”) have filed an appeal in!
terms of Section 128 of the Customs Act, 1962 against the Order-in-
Original No. 01 /AC/CHO/2023-24 dated 18.10.2023 (hereinafter referred

o

to as “the impugned order”) passed by the Assistant Commissioner,

Customs House, Okha (hereinafter referred to as “the adjudicating
authority”).
2, Briefly stated, facts of the case are that the éijeHant bearing I_E'C'I '

No. 0588('}‘8713} had entered in to a contract with M/s. Middl_é East -

Mining Resources, DMCC Unit No. 1606 Floor 16 JBC Tower 4, JUMEIRAH
Lakes Towers, DUBAI, UAE and exported bauxite to China. Accordingly/
'L'h[f‘ said exporter had filed 02 manual Shjpping Bills as mentioned in tflc:
table below, at Custom House, Okha for export of Bausxite in bulk of Indian
Origin falling under the CTH 260600.10 Goods were exported through
MV “SANDPIPER".

deduction of moisture and FOB value in Indian Rupees and amount of

vessel The gross quantity and net quantity after

duty paid are as under: i

Sr. | Shipping Bill No | Gross | Moisture | Net Qty in | FOB Value in | OB Value in A'mm}.d‘_g._./;"'
No. | & date Oty (in | (in %) Dry MT LISD I s EITIA{?‘ d 1 \
MT) _ | i Rs (@054
01 | F-38/10.09.2015 | 30000 | 835 27495 | 9,76,072.50 | 542,25,570 1,2&;15;'1\1«1
02 | F-39/14.093015 | 26650 | 835 | 24424725 | 8,67,077.74 | 5.70,53,715 1.|4,}6j?¥33 R
i — r i 51,919,725 | 18.43,150.24 | 12,12,79,285 2,4;,33.5;""| "3
2.1 Due to non-production of NOC from Geology & Mining Dei)artmem

and for want of Chemical Test Result from Customs Laboratory Kandla?thci
said Shipping Bills were provisionally assessed. Representative sample was
drawn on 11.09.2015 by the proper officer in presence of the authorized
representative of the said exporter for S.B. No. 38/10.09.2015 and sent _tc%
Custom House Laboratory, Kandla for test results and no sample waé
drawn for S/B. No. 39/14.09.2015 as the cargo was the éamj
lot/consignment. LEO was given on 11.09.2015 and 16.09.201¢

respectively.

2.2
exported in 56650 MT and 51919.725 in Dry MT. after deduction o
moisture @ 8.35% on the basis of pre-shipment analysis report prepare
by Ashapura Minechem Ltd., the quantity deducted as moisture from MT i

8
|
2505.00 and 2225.275 MT respectively. Thus, the final quantity wa.T

P@ge/;oﬂs
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exported on Dry MT basis was 27,495.00 and 24,424.725 MT (Total
51,919.725 Dry MT). The total FOB value of goods covered by above
mentioned 02 S'hipping Bills, on Dry MT basis, was 18,43,150.24 USD.
Export duty involved @ 20% under said S/B was as mentioned in the table

above which was paid by the exporter vide Challan No.96 dated 11.09.2015 °

and Challan No. 99 dated 15.09.2015.

2.3 On receipt of test result from Custom Laboratory, Kandla, it is
foimd ‘ghat the moisture content was 15.86%, in the sample, whereas L_hc
moisture content declared by the exporter, in the invoice and shipping bill,
based on the analysis report of their in-house 1SO approved laboratory, at

the time of export was 8.35%.

2.4 The post-shipment survey at the load port was conducted by the
third-party surveyor viz. CCIC Shandong Co. Ltd., Shadong, China. The
CCIC issued an analysis report wherein the final moisture content was

recorded at 8.62%. On 16.11.2015, the buyer raised a debit note of USD

15,213.82 on the Appellant in accordance with clause 16 of the Contract

... dated 14.08.2015. The said debit note was raised on the basis of the

ertificate of Analysis dated 09.11.2015 conducted at discharge port. On
basis of the above debit note and NOC, the Appecllant, vide letter dated
05.2016, rcq_ucst(:d the Customs Authority to finalize the assessment.
owcvér, the then Assistant Commissioner, Custom House, Okha vide his

OIO No. 02/AC/ASV/2016-17 dated 21.11.2016 had finalized the subject

02 Shipping Bills considering the moisture content @ 8.35% tested by M/s. -

Ashapura Min‘s(':hem' Ltd., (ill;hOUSG'ISO Labm;e_‘rgry} based on which the

[

declaration of moisture .was made by the exporter in proforma invoice and

in Shipping Bilfs at the time o export, and disallowed the amount of Debit
Note issued by the importer towards Penalty on quantity and quality of
Bauxite after considering of independent surveyor's report appointed by the

buyer at discharge port which was having moisture content @ 8.62%..

20 Being aggrieved with the above mentioned OIO, the appellant had
filed an appeal before the Commissioner (Appeals), Customs, Ahmedabad.
The Commissioner (Appeals), Customs, Ahmedabad vide his OIA No. JMN-
CUSTO‘M~DOO—A-PP—02.0 TO 021-17-18 DT. 03.07.2017 rejected the appealﬁ
filed by the appellant and upheld the 'afor.csaid'.()lt) passed by the then

Assistant Commissioner, Custom House, Okha.. .

2.6  Further, on being aggricved with the above mentioned OIA of
Commissioner (Appeals), Customs, Ahmedabad, the said exporter had filed
an- appeal before the Hon'ble CESTAT Ahmedabad vide Appeal
No.11734/2017 .and 11735/2017. The Hon'ble CESTAT, Ahmedabad has

S/49-102/CUS/IMN/2023-24
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decided suhject vide Final O

11713/2023 dated 16.08.2023 has set aside the order of finalization. o

the appeals their et NG - S T 1T

assessment and OIA No
03.07.2017 and allowed the appcal filed by the appellant. The operatin

portion of Hon'ble CESTAT's order is reproducegas under: -

2.2 It can he seen that the asscssment has been firlized of th®®Shipping
Bill No. F-38 dated 10.09.2015, and Shipping Bill No. -39 date

14.09.2015, by deducting upon the moisture contents @8.35% on the basis o):“

pre-shipment test by ISO Lab. The initial issue on the basis of whic!}
provisional assessment was done which has been altcgether ignored in the

a, Iy ¢ )
order of the adjudicating authority and the same hcs been confirmed u}

order-in-appeal bearing No. JMN-CUSTM-000-APP-020 TO 021-17-18 Date

03.07.2017, again on the basts of moisture contents di/ference at the port of

exportation and pn’cé of importation.

2.3. From the foregoing, it is clear that the issue which was the basis of th@

provisional assessment has been ignored altogether and a fresh issue hag

been framed by the department and has been conveniently decided ignoring

the NOC which was required for re-export.

3. "We, therefore, find that at this stage when agairst the order of ﬁnaL
assessment depariment is not even in appeal, there is no reason for us to,
sustain the order of the lower authorities. The oraer of fna!ization of

assessment s set aside, appeal allowed by setting aside the zmpufgn"

order. We are not however commenting about the original proutgig 71 s

assessment, as the status is not known to us, nor is appeal made
such assessment, Appeals are allowed.” N 2" ;i

2. The Additional Commissioner (RRA), Customs (Prev.),

vide their letter F. No. GEN/REV/TRIB/631/2023-REV dated 04.09.2023

has informed that the
CESTAT, Ahmedabad's Final Order No.
16.08.2023 passed in Customs Appeal No.

A/11712-11713/2023 dated
11734/2017 alnd 11735/2017
10257 of 2023 and

and Customs Misccllaneous (ORS) application No.
further informed that consequent upon passing of the subject Final Orden
by the Hon'ble CESTAT,
02/AC/ASV/2016-17 dated 17.11.2016 and FAO No.OS/AC/ASV/QOIG—iﬂ

dated 18.11.2016 have become provisional and the sarme are required to be

the Shipping Bills covered under the FAO No.!

re-assessed / finalized and accordingly the competent authority has

directed to re-assess / finalize these shipping bills by taking into account

all the material facts and records and after observing fulfillment of all the

requisite necessary conditions in the matter.

S/49-102/CUS/IMN/2023-74
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.+ finalization of both the Shipping Bills by allowing the deduction of moisture
|

contents @8.35% on the basis of pre shipment test done by in-house ISO

e

| approved laboratory based on which the declaration of moisture is made by

the said Exporter and the proforma Invoice was raiscd as assessed by the

5
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| Assistant Comfnissioncr, Custom House, Okha vide his QIO No.

1 i {

| (Appeals) vide OIA No. JMN-CUSTOM-000-APP-020 TO 021-17-18 DT.
4  03.07.2017. | '

< Being ag‘gﬁeved_with the impugned order, the appellant filed

present appeals and contended that;

| Commissioner has not considered all the submissions made by the

* -* ! appellants. The Ld. Assistant Commissioner even failed to consider the

| documents along with the details provided by the appellants. Hence, the

impugned order is liable to be sct aside on this ground as being passed in
violation of principles of natural justice.

e . The appellants have correctly discharged duty liability as on
Alransaction value as per section 14 of the Clusloms Act, 1962.

The finding of Ld. Assistant Commissioner is based qn surmises
/ and conjectures. The Ld. Assistant Commissioner has given such findings
without bringing“la single particle of evidence on record in support of its
finding. The irﬁpugned order is full of contradictions. Ori one hand, the

Ld. Assistant Commissioner holds that the original assessment was not

provisional and thereafter, proceeds to finalize the very same provisional
assessment. With utmost respect, the appellants submit that either the
Ld. Assistant Commissioner has not understood the case at all or perhaps
has given a finding in the above terms with a pre-determined and biased
mind ‘of confirming the demand.

. In terms of Section 14 of the Act, the correct transaction value to be
considered far the purpose of calculating the customs duty is the price
actually paid or payable for such export. In the present case, there was a
provisional assessment in terms of Section 18 of the Act. This fact is not
in dispute. In fact, this is the admitted factual position noted in the order
of the Hon'ble CESTAT. The provisional assessment was for want of NOC
and report from the Customs laboratory with respect to moisture content.

Once this is the admitted factual position, the Ld. Assistant

Commissioner cannot travel beyond the scope of provisional assessment

and determine the moisture content based on private lab report.

=3 Fjrage 7 of 13, Mw-103/(;US}JMN;2023-24
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2.8 The Adjudicating Authority vide the impugned order has ordered for

02/AC/ASV/2016-17 dated 21.11.2016 and upheld by the Commissioner

. The impugned order is a non-speaking one. The Ld. Assistant
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|
K In any event, in terms of clause 16 of the contract dated:
14.08.2015, based on the analysis result of CCIC discharge port, thef.
premium and penalty shall be settled by issuing Debit/Credit notes. The
said clause provided that the contract price adjustment is based onj
quality and penalties/ bonuses settled by issuing deb 't/ credit notes. |
. Hence, from the ‘perusal of the contract, it is -lear that the buyér. '
shall make the final payment after adjustment, of debit notes/ credit notes ..
and the same shall be considered as a contract price. This fact is not ]
dispute. The said contract has been accepted as true and correct by lhel.-'

Revenue. There is no allegation to the contrary. No case has been made]

out by the Revenue that the said contract is not genuine. Once this is the|

admitted factual posmon the Revenue cannot ignore the contract in partl

It is well settled that the contract has to be read as a whole. The Ldl

Assistant Commissioner cannot pick and choose parts thereof to suit. =

. 3 : ’ sy i - A
their case and suit their convenience. This is precisely what has been ‘3"“’-3,;:
done by the department in the present case. Hence, the impugned order] =& =
. . i : RS g
is liable to be set aside. 1 w; s
“ The Ld. Assistant Commissioner has failed to appreciate the s 4

contract terms. between the appellant and the bayer, which clearly]
stipulated that the contract price shall be adjusted on the basis of debif: *

notes/ credit notes issued E? the buyer & the appellant. The Ld.‘,_. :

to be set aside. ',__._‘: \ ' ‘&
. As per Section 14 of the Customs Act, 1962, the price to‘ bée- : .,.
considered for the purpose of calculating the transaction value is the ;:., ;
actual price paid or payable. The relevant extract of Section 14 of the A(:_ti E:;
: is reproduced herein below. "?!“*“'
| v

"SECTION 14. Valuation of goods. (1) For the purpcses of the Customs
Tariff Act, 1975 (51 of 1975), or any other law for the time being in force,|
the valuc of the imported goods and export goods SHSII be the transaction!
value of such goods, that is to say', the price actually paid or payablc fof!
the goods when sold for export to India for delivery at the time and placq
of importation, or as the'case may be, for export from India for delivery at |

the time and place of exportation, where the buyer ard seller of the goods

are not related and price is the sole consideration for the sale subject to
such other conditions as may be specified in the rules made in this

behalf” , |

|
\ » It is not the casc of the department that the buyer and seller are
-

£

=
related. It is also not a case of the department thet the appellant has %iﬂ
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realized any amount more than the contract price, which has been
received by them through the Bank, Thereafter, the buyer has issued a
debit note to the appellant for. penalty of quantity & quality of the
material. Based on such debit notice, the appellant has issued a final
invoice to the buyer, adjusting the amount of debit note. In fact, the
department accepts and admits this factual position. In other words, the
price actually paid for the goods exported was the price realized by them
as per the contract between the buyer and seller. The price actually
received is to be determined after adjusting the debit note issued by the
buyer. Hence, the same shall be considered as the transaction value on
which duty liability has to be discharged.

o the appellants submit that it is important to bear in mind the
principle of reading the contract and interpretation thereof to ascertain
the true intention of the parties to the contract/agreement. The contract
is to be redd as a whole.

. Without prejudice, the appellant submits that the final value is to
be determined based on the analysis report of the Customs Laboratory or

'CCIC at the discharge port. It is well-settled law. that the department

The impugned order is without jurisdiction. The Hon'ble CESTAT
has allowed the appeal of the appellant and consequently, the final
assessment order dated 21.11.2016 has been quashed and set aside.
Once that is the case, the value as prayed by the appellant shall be
treated as the appropriate transaction value and the appellant is entitled
to a refund.of excess duty paid at the time of export.

e * Without prejudice, the impugned order is without authority of law,
since the department cannot rcopen the assessment order and reassess
the. Eihip-ping Bill when thé department has never challenged the said
order. Thé department has incorrectly interpreted the ordc;r of the Hon'ble
CESTAT and issued the impugned order. If such an interpretation is
accepted, the assessee can never have an end to the litigation. Hence, the
impugned order is liable to be set aside.

“ The impugned order has been passed beyond the reasonable time
limit hence, the same is barred by limitation and liable to be set aside.

. The appellant finally submitied to set aside the impugned order.

~7
4. Shri Shrikant Gharat, Advocate and Shri Anshul Jain, Advocate, -—M/.

appeared for _pcrsohal hearing on 23.05.2025. They reciterated the
submissions made at the time of filing appeal. They submitted the decision

of Hon’ble Tribunal Hyderabad in the case of Commissioner of Customs &

Pagé9of13 ©§/49-102/CUS/IMN/2023-24




Coed

C. Ex, Guntur Versus Alfa Exports (EOU) [2019 (370) ELT 648 (Tri Hyd)|

and Circular No 12/2014 - mcus dated 17.11.2014 issued from F. No.

465/2013-cus V and requested to drop the proceedings. The appellant vide |
additional submission dated 26.05.2025 submitted that: I
|

» The impugned orders have been issued in violation of principle of!
Judicial Discipline. At the time of export, the Appellant’s Shippin'g;':
Bills were provisionally assessed. Thereafter, the same were finally
assessed by the Ld. Assessing Officer. However, wl*iilc determining|
the transaction value, the Ld. Assessing Officer failed to consider -'

the debit notes raised by the buyer. Being aggrieved, the Appe]]ar.]t‘

| _ |
filed an appeal against the assessment-orders. But the same were}.

dismissed. Being aggrieved, the Appellant challenged the order|
before the Hon’ble Tribunal vide Customs Appeal No. 11734 to
11735 of 2017. The Hon’ble Tribunal vide order dated 16.08.2023,]

allowed the appeals filed by the Appellant against the order of 11'1(]'
Ld. Commissioner of Customs (Appeals). Once that is the case, Lh( |~
Respondcnt cannot once again finalize the assessment as his own |
discretion. The appellant further submitted that the department, 1F |
aggrieved with the decision of Hon’ble Tribunal, ought to ‘have fled'f
an appeal against the order of the Hon’ble Tribunal. The de-novo ,.

L
adjudication or assessment is in violation of principle of Judlpgl

Discipline. In this regard, the Appellant would like to place 10)@9(‘ : '

-
= 0
b
SN,
e

on the following judicial pronouncements: W

()  UOI vs Kamlakshi Finance Corporation Ltd [191 (55) ELT 433

(ii) Chirag International vs Collector of Customs [1989 (41) ELT 517]

(itij Hindustan Poles Corporation Vs Commissioner of Central Excise,

Caleutta [2006 (196) E.L.T. 400]

(iv) Shree Banarsi Marble Stones P. Ltd vs Commr. or Customs,

Mumbai [2000(1 18) E.L.T. 708] ' o

3. I have carefully gone through the impugned order, appea
memorandum and submissions made by the appellant and the
submissions made during personal hearing as well as the documents an
evidences available on record. It is observed that th(r appellant exporte
Bauxite in terms of a contract for supply and purchase of Bauxite entere 't
into by them with respective Dubai based buyer. Tha goodé s0 exportec
were originally assessed provisionally for the want o” NOC from. Geology

and Mining department, Chemical Test results from Customs Laborator)J_

|
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Kandla and subsecﬁuen'tly, finalized vide the then Assistant Commissioner,
Custom Housc,'I‘Okha_vide his OIO No. 0Z/AC/ASV/2016-17 dated
21.11.2016. 'I‘hlc-': finalization of the subject 02 Shipping Bills was done
considering the moisture content @ 8.35% tested by M/s. Ashapura

Minechem Ltd., (in-house ISO Laboratory) as against the appellant

f“‘ '+ contention to finalize the subject two Shipping Bills considering the
X f-i’. moisture content (@ 8.62% as per the test L‘ronduc:tcd by the third-party
:_ -~ b surveyor viz. CCIC Shandong Co. Ltd., Shadong, China at discharge port
\ :;"“:h as per the terms of clause 16 of the contract dated 14.08.2015. Being
“1:‘:# aggrieved withr the above mentioned OIO, the appellant had filed an appeal
E'l;; before the Commissioner (Appeals), Customs, Ahmedabad.  The
§ Commissioner [Appealé), Customs, Ahmedabad vide his OIA No. JMN-

CUSTOM-000-APP-020, TO 021-17-18 DT. 03.07.2017 rejected the appeal
Illed--by the appellant and upheld the aforesaid OIO passed by the then
Assistant Commissioner, Custom House, Okha. Further, the Hon'ble

CESTAT, Ahmedabad has decided the subject appeals filed by the

appellant against the order of Commissioner (Appeal) dated 03.07.2017
Nide their Final Order No. A/11712-11713/2023 dated 16.08.2023 and has
2\ aside the order of finalization of ass¢ssment and é)la'No. JMN-
PISTOM-000-APP-020 TO 021-17-18 DT. 03.07.2017 and allowed the
appeal filed by the appellant.

5.1 It is further observed that the Adjudicating Authority, vide the
impugned order, has directed the finalization of both Shipping Bills by
allowing a deduction of moisturc contcm' at the rate of 8.35%. This
deduction is based on the pre-shipment test conducted by the in-house
ISO-approved laboratoty, as asscssed and (:onﬁrmpd by the Assistant
Commissioner, Custom House, Okha, - through Order-in-Original No.
OQ./AC/ASV/QO]GJ? détcd 21.11.2016, and subsequently upheld by the
Commissioner (Appeéls) vide Order-in-Appecal No. JMN-CUSTOM-000-APP-

% 020 TO 021-17-18 dated 03.07.2017. The Authority did not consider the
i v ‘ higher moisture content of 8.62% as reported by the third-party surveyor,
: ;: CCIC Shandong Co. Ltd., Shandong, China, based on testing conductcd‘at
l: | the discharge port in accordance with Clause 16 of the contract dated
. L , 14.08.2015.
:,:; 5.2 It is dbserved that the Hon'ble Tribunal vide. Final Order No.

:u . Af11712-11713/2028 dated 16.08.2023 and has sct aside the order of
finalization of assessment wherein the final assessment was done
considering the moisture content (@ 8.35% and OIA No. JMN-CUSTOM
000-APP-020 'I‘O_OQI—.I"/—I-S DT. 03.07.2017 which uph::Id the final
assessment d.one.considering the moisture content @ 8.35%. The Hon'ble

Tribunal, Ahmedabad has allowed the appeal filed by the appellant. The

Page 11 of 13 S/49-102/CUS/IMN/2023-24




16.08.2023

15

relevant paras of the order of Hon’ble Tribunal dated

reproduced as under:

"2.2 It can be seen that the assessment has been finalized of tH€Shipping|

Bill No. F-38 dated 10.09.2015, and Shipping Bill No. F-39 ::fa‘__te_d
14.09.2015, an deducting upon the moisture contents @3.35% on the basis of
pre-shipment test by ISO Lab. The initial issue on the basis of 'u.ﬂh,ic:h
provisional assessment was done which has been altogether ignored in the
order of the adjudicating authority and the same has been confirmed in

order-in-appeal bearing No. JMN-CUSTM-000-APP-020 'O 021-17-18 Dated

03.07.2017, again on the basis of moisture contents difference at the port ofi
1

3

exportation and price of importation.

2.3. From the foregoing, it is clear that the issue which was the basis of the|
provisional assessment has been ignored altogether and a fresh issue has|

been framed by the department and has been conveniently decided ignor-ing'..

the NOC which was required for re-export.

3.

assessment department is not even in appeal, there is no reason for us tof

suqtam the order of the lower authorities. The ordzr of finalization off

aesesqment is set aside, appeal allowed by Sertmg aside the meugned
order.

assessment, as the status is not known to us, nor is appeal made ag(fz&
\.

i\

the grounds of appeal as well as the additional submission 8‘3{8

such assessment, Appeals are allowed.”

5.3 In view of the above and the submissions made by the appe

"We, therefore, find that at this stage when against the order of final

We are not however commenting about the original prouu;:onc‘

-
ﬁ?‘ = -+ L
= ’. b
\\ .
e
2

|

§

!

A

26.05.2025, it is observed that the Hon’ble Tribunal, vide Final Order Noj **

A/11712-11713/2023 dated 16.08.2023, set aside the order

finalization of assessment.

carried out by considering a meisture content of 3.35%, whereas thq

appellant had consistently contended that the finalization of -the twd

subject Shipping Bills should be ba‘;cd on a mmsme content of 8.62%)

as per the test conducted by the third-party surveyor C(,IC Shandong Co,
Ltd., Shandong, China, at the discharge port, in accordance with Clausq
16 of the contract dated 14.08.2015. The aforementioned Order-in-Appeal
No. JMN-CUSTOM-000-APP-020 TO 021-17-18 dated 03.07.2017, which

upheld the assessment at 8.35%, was also effectively set aside. The

Tribunal allowed the appeals filed by the appellant. Accordingly, it was

not open to the Adjudicating Authority to once again finalize the Shipping

Bills by applying the moisture content of 8.35%, as doing so is in direct e
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contravention of the Tribunal’s Order dated 16.08.2023 and amounts to a

breach of the prin_éiples of judicial discipline.

5.4 In this regard, I concur with the contentions raised by the appellant
that, once the Hon'blé Tribunal has allowed the appeal in their favour, the
Respondent ‘cannot unilaterally re-finalize the assessment at their own
discretion. It is pertinent to note that the bepartmen't has not filed any
appeal against the Hon’ble Tribunal’s'Order dated 16.08.2023. Accordingly,
the said O-rdt-:r Final Order No. A/11712-11713/2023 has attained finality,
and any assessmént made in contravention of this binding decision is
unsustainable in law and liable to be set aside.

6 In view of the above I set aside the impugned order and allow the

%m’n A)

COMMISSIONER (APPEALS)
CUSTOMS, AHMEDABAD.

appeal of the appellant with consequential rclief, if any.

v

By Registered Post A..Q_;

- e
$ | [.Nos. $/49-102/CUS/JMN/2023-24 Dated -27.05.2025

a TO,‘
\‘*)/ M /s Orient Ceratech Ltd., Lawrence & Mayo Housc,
3t Floor, 276, D.N.Road, Fort, Mumbai - 400001,
| 2. Shri Shrikant S. Gharat, Advocate, SRA Consulate,
k - Office No 22, 2nd Floor, Sharda Bhavan, CHSL,
: * NANDApATKAR Road, Vile Parle (East), Mumbai - 400057

Copy to:

I. The Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.

2. The Principal Commissionér of Customs, Customs, Jamnagar.

3. The Deputy Commissioner of Customs, Customs BOUSE,, ORHA -

4. Guard File '

JATTESTED

st/ SUPERINTENDENT

t;ea!(anfm) | BTERTETE.
CUSTOMS (APPEALS), AHMEDABAD.

| - .
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