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] Under Section 129 DD(l) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Apptication to The Additional secretary/Joint secretary (Revision Aprlication), Ministry of
finance, (Department of Revenue) Parliamr:nt Slreet, New Delhi with n 3 months from the
date of communication o, thc order.

ffir/( )rd('r r('larints ro

(iF )

{a) any goods imported on baggage

6f-d
eril&rdqr(r+

any goods loaded in a conveyance for importation into India, but whi:h are not unloaded

(q)

(b) at their place of destination in India or so much of the quantity of srLch goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity rcquired to be unloaded at that destination.

962 .b3trltrTx

(c) Payment of drawback as provided in Chapter X of Customs Act, 196i,. and the rules made

--+-
3

Tht: revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied b1.:

, 1870 (; 1 4qfu

(a)

(ig

(rI)

4 copies of this order, bea
prescribed under Schedul

ring Court Fee Stamp of paise fifty only ir one copy as
e I item 6 ofthe Court Fee Act, 1870.

4 copies of the Order-in Original, in addition to relevant documents, if anv

qftqt

\J
,y

-+
(c) 

1

4 copies of thc Application for Revision

(u)

(d) The duplicate copy of the T.R.6 challan evidenci ng payment of Rs.2
Hundred only) or Rs. I ,OOO/ - (Rupees one thousand only) as the ca
Head of other receipts, fees, fines, forfeitures itnd Miscellaneous Ite
prescribed in the Customs Act, 1962 (as amended) for filing a Revis
amount of duty and interest demanded, fine or penalty levied is on,

s as Rs.2O0/- and if it is more than one lakh rupees, the fee is R

2

gffl qfur@ltftqri. 
r coz rqqrciqfifird)

(rsqgdscEDqr€. I 000r( Frrgq6-6Er{qri
r frwtffi 

, 

g*-lq.tzrdr{ffi 
. orR. 6 atdsFdqi.

qfe{fffi,qirnrrqrqrq errnqFrqriig-+1-flfusirFqqqa-drcm-irfuc-*iQ:dqffirF.Er}€.2
ffi.rooo,.

--]

] fee

00/-

00/- (Rupees two
;e may be, under the
ms being the fee
ion Application. If the
r lakh rupees or less,
s.1000/-.

4

Page 2 of 13
s I 49 - 1 64t CU ; I JMN t2023 -24

129

thereunder.
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In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section I 29 A(1) of the Customs Act. I 962 in form
C.A.-3 before the Customs, Excise and Se rvicr: Tax Appellate Tribu ral at the following
address
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(a)

etraw,
o-rq,dM8ffi6

dl,3{6rldfqK - r80ul6

gr.fift-o Cr.storns, Exciee & Serice Tax APPe llatecfrq

,jt€R

Tribunal, West Zonal Bench

2"d Floor, BahumaliBhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 O16

1,9 62 12s g (5) L962

g(1)+

Under Section 129 A (6) ofthe Custorns Act, 1 962 an appeai under Section 129 A {1) of

the Customs Acl, 1962 shall be accornpanied by a fee of -

Eqq@
where the amount of duty and interest demande d and penalty levied by any officer of

is five lakh rupees or less, one thousandCustoms in the case to which the appeal relates

rupees;

EqqfEffgFq\r$ 3{ltr-f,{+A;qTild\nra5qS

t29

((E

(b) where the amount of duty and interest

Customs in the case to which the appe

d and penalty levied by any officer of
is morc than Ilve Ial<h rupees but not

demande
al relates

exceeding fifty lakh rupees, five thousand rupees ;

q'cq-sr€Er{tFws3diEff 
; ilrf,qr{Eqq

where the amount of duty and interes

Customs in the case to which the aPP

thousand ruPees

l'1

t demanded and penalty levied bY

eal relates is more than fiftY lakh
any officer of
rupees, ten

(c)

10? 3tilctr{iw qesb

10 r 3rdT-dt8q{,q-di}-{d-,lsBEl(ie,3ffi(I{gl\,flqqr I

,\

t:
n appeal against this order shall lie

emanded where cluty or dutY and Pe

before the Tribunal on Paymen
nalty are in disputc, or PcnaltY,

1 of 1O7o of the duty
where penalty alone

in dispute

Under section I29 (a) of the said Act, every application rnade bcfore the Appellatc

Tribunal-

(a)inanappealforgranlofstayorlorrectirlcationofmiStakeorloranyotherpurpose;or

(b) for restoration o[ an appeal or an application shall be accompanied by a fee of five

Hundred rupees.
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Order in Appeal

M/s Shakti Polyweave Pvt. Ltd. situated at Harmonl', 3'a F1oor, iS/A

Shree Vidhyanagar Co-op. Housing Society l-td., Opp. NABARD, Nr. Usmanpura

Garden, Ahmedabad (hereinafter referred to as the appellant') have filed the

present appeal challcnging Order in-Original No. 96/ DCi RD 123-24 daled

23.01 .2024 (hereinaftcr referred to as 'the impugned orde r') passed by the

Deputy Commissioner, Customs Division, Jamnagar (hereinafter referred to as

'the adjudicating authority').

2. Facts of the case, in brief, the appellants had imported goods under

Advancc Authorization hy availing the r:xcmption under Notification No.

18/2OiS-Cus under thc following Bills of Entry:

INTERtrST
Sr. No Brll of Entry No Datc

1 2003420

2016629

2016627

07-Mar- 1 8

23-Nov- 18

t576734

1842096

678020

67aO20 485945

5488707 4299707

2.1 'l'he 'prc import' condition irt respccl. of all the lmports had not bcen

fulfillec.1 and a1l the abovc tsills of Entry were re assessed in terms of Circular

No. 1612O23-Cus wherein it was clarified that in all similar cases the Bills of

Entry may be re-called and re-assessed for imposition o' IGST Upon re-

assessment, the systems created a challan for payment oi IGST along with

interest and the appellants paid interest amounting to Rs. 42,)9'7O7 /-

2.2 The appellants fiied refund of Rs. 42,99,7O7 rsith the Deputy

Commissioner, Customs Division, Jamnagar on the ground that there was no

provision under Section 3 of Customs Tariff Act for charge of interest in respect

of IGS'|. While claiming the refund, the appellants had plac,--d reliance on the

case of M/s Mahindra & Mahindra Ltd. reported at (2023) 3 Centax 261 (Bom)

which had been upheld by the Hon'ble Supreme Court.

0B-Mar- 182 2003533

23-Nov- 18

23-Nov 113

3

4

729A697

1 5 17080

512046

485945
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2.3. The acljudicatirrg truttroritv r ejected tLre re furL<.l clairns filcd by the

appellants vide the impugned order.

3. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellants have fi1ed the present appeal. They have, inter-alia,

raised various contentions and filed detaiied submisslons as given below in

support of their claim s:

ahindra & Mahindra Ltd. reported al (2023) 3 Centa-x 261 (Bom)

erest can be levied and charged on delayed payment of tax only if the

ute that levies and charges the tax makes a substantive provision in this

alf. Reliance was piaced on the case law of M/s Mahindra & Mahindra

3r td. reported at 12023) 3 Centor 26 1 (Bom), M / s Ukai Pradesh Sahakari

Khand Udyog Mandli Ltd. report3d at 201 1 (27 1) trl-T 32 (Guj) and order

dated 16.7. 1997 of thc Hon'blt: Suprernt: CoLlrl ir] thc case of M/s India

Carbon Ltd.

i There were no provisions under Slection 3(12) of the Customs Tariff Act for

charge of interest and as such no intercst could have been charged rn the

case. Reliancc was placed on the case laws of M/s Mahindra & Mahindra

Ltd. reported al (20231 3 Centax 261 (Bom) and M/s A R Sulphonates Pvt.

Ltd. reported at ,2025) 29 Ceotax 2 i2 (Bom).

F The order dated 28.7 .2023 of the Hon'ble Supreme Court in Special Leave

Petition Drary No. 1882412023 in the case of M/s Mahlndra & Mahindra is a

declaration of law by the Hon'ble Supreme Court within the meaning of

Article 141 oI thc Constitution of India.

} Ttre substitution oI Section 3(12) of the Oustorns 'laril'l Act vid<.' Section I06

of the Finance (No. 2) Act which has becn cnacted on 16.8-2024 in itself

establishes that prior to 16 .B .20'.24 there was no provision lor charging of

interest. In the instant case, the matter pertains to a period prior to

.t
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z The refund claim was rejected without issuance of a Show Cause Notice and

thereby the principles of natural justice were vitiatcd. Reliance was placed on

the case laws of M/s Sidheshwar SSK Ltd. reported at 2011 (27 4) EVI )41

(T) and M/s Leister Technologres India P Ltd. reported at 2018 (364) ELT 650

(T) and Crrcular No. 1053 1212017-CX dated 10.3.2017,

) No recovery can be affected without the authority of law in terms of Article

246 of tlre Constitution of India. R.eliance was placed on the case laws of M/s

Mafatlal Industries Ltd. v/s Unio: of India reported at \997 lo89l ELT 247

(SC) and M/s Somaiya Organics v/s State of Uttar l)radesh reported at 2001

(130) trLT 03 (SC).

> IGST was leviablc undcr Sectron 3(7) of the Customs Tariff Act and not urrder

Section 12 oI the Customs Act. Rr:liance was placed on the casc laws of M/s

Hyderabad Industries Ltd. reported at 1999 (108) trLT 321 (SC) and M/s

I



16.8.2024 and as sucll 1.hc lrlterest collr:cted b-y ltrc dcpartmcnt is wit.hout

authority of law and is simply in thc natrlrc of dcposit whic'r is requrred to be

rcturned forthwith.

)> In absencc of any provision to chargc interest on the levics undcr Section 3

ol the customs Tariff Act, the interest recovered from t rcm assumes the

nature of collection wlthout the authoritl' of law. lt is a se'tled rnatter of law

that any amount collcctcd without the authority of lau'cannot be retained

ancl has to bc returncd forthwit.h. Reliatrce was placed ort the case laws of

M/s G B I')ngineers reported at 2016 {43) STR 345 {.Jhrr) and M/s KVR

Construction reporled at 2012 (26) STR 
.l 
95 (Kar) as alfirntt:d by thc Hon'Lrle

Supreme Court as reported at 2018 (14) (}STL J7O (SC)

4. Personal hcaring in the matter was held on 08.05.2025 wherein Shri

John Christian and Shri Ashish Jain, Consultants appearr:d for hearing on

behalf of the appellants and they reiterated the submissions made in appeal

memorandum and placed on record the case law of M/s A F Sulphonates Pvt.

Ltd. reported at l2o25l 29 Centax 212 {Boml.
'.\

5. I have carcfully gor,e through the rmpugned order, appeal memorandum

filed by the appcllants, submissions made by the appe ltants; clurrng course of . :..j ',

hearing as wcll as thc documents anci cvidcnr:t:s available on t ccord

5. 1. 'l'hc limited issur: lcr considcration is whether int.crest is chargeable in

rcspe ct of thc lcvy of IGST. It is a well-se ttied principle of law that interest on

delayed payment of tax can be levied only il there is a substrlntive provision to

that effect under the statute that imposes the tax. This view ri supported by the

decision dated 16.07.199'/ 'tn the cases of M/s Indian Carbon Ltd and M/s [Ikai

Pradesh Sahakctri Khana LJdgog Mondli Ltd., reported at 2)11 \27 l) El'T 32

(Gui)

5.2 There is no dispute that IGST is leviable under Sr:ction 3(7) of the

Customs Tariff Ac1.. Howcver, for the purposc of charging int€rcst or imposing a

penalty, therc rnusl bt: corrcspondir;g provisions within Scction 3 ol the said

Act. 'lh t: recovcry mcctranism providcd under sub-scction (12 ) of Section 3 does

not contain any provlsion for the lerl' of interest or penatty A comparison

between the substituted Section 3(12) atrd the erstwhile provision clearly

establishes this position. The relevant text of both versions is reproduced below

for easc of reference,

Stotute p ior to substitution i.e. before 16.8.2024

The prouLsions of the Customs Act, 1962 (52 of 1962) c'.nd the ntles

and requlations made thereunder, incLuding those relating to

Page 6 of 13 s/49- I 64,',Ct. SiJMN/1023-24



rau)bcacks nds and tnd tie s s;h<tL so fctr as tta-ytion

be, appty to the duty or tax or cess, as the case ma!/ be, chargeab\e

under this section as theA opplA in relation to the duties leuiable

under that Act.l

Statue after substitu tion i.e. after 16.8.2024

"The proui.sions of the Customs Act,

regulations made thereunder, including

relating to the date for determination of rate of dutg, assessment,

non-Leuy, short leuy, refunds, ex.emptions, interest, recoueru, QPpe qLs,

offences and penalties shal as far as ma!/ be, apply to the dutg or

tax or cess, tts the case mttg ,be, chargectble under thts section as

theg applg in relation to d-uties leuiable under that Act or all tules or

reguLattons made thereunder, as the case may be "

A comparison between the srJbstituted and the earlier version of the

statute clearly establishes that the provision for charging interest and imposing

penalties in respect of IGST levied urrder Section 3(7) of the Customs Tariff Act

was introduced only with effect lrom 16.08.2024. Prior to this amendment,

there was no statutory provision under Section 3(12) of the cust.oms 'l'ariff Act

for the levy of interest or impositlon ol penalty'

5.3ThcamendcdSection3(12)oftheCustomsTarilfActisprospectivein

nature; therefore, the provision for charging interest is applicable only with

effect from \6.oa.2o24. This view is supported by the decision of the Hon'blc

Bombay High Court tn the case of Iv{ / s A R Sulphonates Put' Ltd', reported at

12025)29Ccntax212(Bom),whcreintheCourtobservedasfollows:

"66. Further, as far as the applicabilitA of Section 3 (1 2), after its

amendment by Ftnance (No. 2) Act, 2024, dated 16th August,2024, is

concerned, it tuould be oppropriate to first refer to the prouisions of

the amended Sectton 3 (12) of the Tariff Act. Amended Section 3 (12)

of the T'ariff Act reods as und.er:

"12:- The prouisions of the Customs Act, 1962 (52 of

1962) and. all rules ond regulations made thereunder,

inctuding but not limited to those reloting to the date for

determination of rate oJ' dutg, assessment, non-leuy,

short leuy, refunds, ex.emptions, interest, recouery,

appeals, offences and penaltbs shall, as far a-s may be,

applg to the dutg or tax or cess, as the case may be,

ey apply in relation to

1962 and all rules and

but not limited to those

Page 7 of '13
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duties leuiable under that Act or all rules or regulations

made thereunder, as the case may be."

5.4 'l'he issuc of whether therc cxisted a provision for charging interest and

imposing penalty under section 3 of the customs Tariff Act is no longer res

integra. The Hon'ble Bombay High Court, in the case of M/ s Mahindla &

Mahindra Ztd., reported at (20231 3 Centa-x 261 (Bom), has categorically held

that the imposition of penalty and levy of interest under S,ection 3(6) of the

customs Tariff Act (now re-numbered as section 3(12)) is not sustainable in

respect of duties leviable under section 3. This decision was upheld by the

Honble supreme court by its order dated 28.or.2023 in Special Leave petition

(Civil) Diary No. 18824 /2023. Furthermore, the Review pe iition filed by the

department against the said order was also dismissed by the Honble srp.u*i"
Court vide order dated 09.O7.2024 in SLP (C) No. 16214/2022

5.5 The Hon'blc High Court of Bombay, in the casc of M/:; A.R. SuLphonates

Pvt. Ltd., reported at (20251 29 Centax 2t2 (Boml, has followed the - \ '---
abovet_

mentioned ruling. The facts of the case were analogous, centering on whether

interest and penalty could be levied for delayed paJrment of IGST. The Honble

court held that neither interest is chargeable nor penalty imposable in respect

of such IGST demands. This judgment conclusively settles the lega-l position on

the matter, dispelling any ambiguity that previously existed. The relevant

portion of the judgment, which is self-explanatory, is reproduced below for

ready reference:

60. In Mahindra & Mahindra Limited (supra), this Cour'., after going

through the prouisions of Section 3 (6) of the Tanff Act and Section 3

A ft) of the Taiff Act as appLicabLe at the reLeuant time, held that no

specific reference u.tas made to interestand penalties in Sections 3 (6)

and 3A (4) of the Tariff Act, u.thbh are substantiue prcui-sians and.,

therefore, imposing interestand penaltg tuould be uithout the

authority of laul In the present case, the leug of IGST is und-er

Section 3 (7) of the Taiff Act, and Section 3 (12) of tirc Tariff Act

which i.s applicable to the said leug is parimateria to Sections 3 (6)

and 3A (4) of the Tctriff Act as referrecl to in the case of Mahindra &

Mahindra Limited (supra) In these circum^stances, in our uieut, the

said d.eci"sion b squareLy applicable to the facts of the pre,sent case.

Page 8 of 13 s/49- r 64/C U S/J MN I 2023 -24

67. In our uiew, the amended Sebtion 3 (12) of the Tariff Act is
prospectiue in nature and u-lould apptg onlg with effect from 16th

Augus| 2024."
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6 7, Further, tL'e ore unable to accept the sub'z.issions of the

Respondents that the decision in the case of Mahindra &Mohindra

Limited (supra) is not applicable to the facts of the prcsent ca'se 'since

it does not interpret Sectlon 3 (12) of the 'fartff Act The proubions

under consideration before this Court in the case of Mahindra &

Mahindra Limited (supra) were Sections 3 (6) and 3e ft) of the Taiff

Act. In Mahindra & Mahindro t,imited (supra), this Court i-nterpreted

the proui-sions of Sections 3 (6) ond 3 A(4) of the TariJf Act' which are

parimoteitt to the unamended Section 3 (12) of the Tartff Act' which

is in consideration in the preserLt case. on interpreting sections 3 (6)

and 3A (4) of the Tariff Act, this Court held that uhen nospecific

reference was mod.e to interest and penalties in the said proulsions'

imposing interest and penolty r'lou\d be uLithout the authoritg of law

ln these circumsktnces, in our uiew, the ratio ol thc: ciccisic-tn in the

case of M ahindra & Mahtrulro Limttecl(suprtt)' would be squareLy

applicable to the f(tcts of the present case

accept the submtssion of the

of Section 3 (12) use the term

tr

't1 ri

62. We ore also not able to

Respondents that the Prouisions

"including" ond the same implitzs that the proui'sions of the Customs

Act u-,ill be made applicable to the Taiff Act' As can be seen from the

Judgement of this Court in Mahind'ra & Mahindra Limited (supra)'

Sections 3(6) and 3Aft) of the Tariff Act' u:hich were considered bg

this Court in the said Judgement, also use the tuord "includtng"'

Despile the scLme, this Court came to the r:onclusion Lhat' since there

Lr,,.r.s no specific referencc to tnterest and penalties' tmposinq interest

ctnd penalties u'ould be without the authority of Ltttu'

63, In these circumstonces, i'n our uieu-t' the submissions of the

Respondent, baser) on the use of the u'torcl "including" in Section 3

(l2) of the Taiff Act, cannot be accepted'

6T.lnouruietu,theomendetlsection3(12)oftheTaiffActts

prospectiue in nature and would apply onty with effect from 16th

Augus| 2O24.

69. From the satd juclgement, it is abundantLy clear that Section 3

(12) of the 'tariff Act, as amended bg Finance (No' 2) Act' 2024 dated

16th August, 2024, tuoutd' appt11 only prospectiuelg ond would not be

applicable to the case of the Petitioner at all '

Page 9 of 13
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70. In our uiew, for a\l the reasons sta.ted_ hereinaboue, tlrc impugned"

Order, to Lhe exte-nt that it LeDies interest and penalel, i^s u,tithout the

authoritll of laut and is liabLe to quashed ctnd set c.side .

22, Irt our uieu.t, for all Lhe reasons .sr.zted herein abore, the said

CircuLar, to the extent that it seeks to recouer interest, is bqfl in 1qu.

The Honble High court of Bombay has unr:quivocally mled that interest is not
chargeable in cases invo)ving the ler,y of IGST, leaving no r.oom for doubt in
relation to the facts under consideration.

5.6 In view of the foregoing, the issue is no longer res integra, and it rs now
scttlcd that intcrcst canilot be Ievied in cases involving IGST payable under
Section 3(7) ol thc Custonrs 'l'ariff Act.

6. In light ol thc .iudicial principlcs c.unciitled by thc Ho.,blc Srrprcmc
courl in M/ s Krmktkshi r;in.ncc: Corponttion Ltd. llggr (s5) E I-'I' a33 (sc)1, I am
duty-bound 1.o follow thc dccisions of thc I Ion'bre suprerne court in M/s
Mahindra & Mahindra Lrcr. (supra) and thr: Hon'ble High c<,urt of Bombay in
M/ s A.R. Sulphonates Put.. Ltd.., particularll, in the absence of any stay on the
operation of these judgments or their being rtverruled as on de te.

7. Furthermorc, I respectfully submit that the order Cated 2g.O7.2023
passcd b-y thc Hon'ble supreme courl in the case of M/s Marindra & Mahind.tg. ...,.--.,

Ltd [sLP (civil) Diarv No 18824 of 20231, as reported rn (2{t23) 9 centax. 361
(SC), constitutcs the law of thc land under Article l4l oi tle constitution of 

:,.;;r., :rl
India, for the loilowrng rcasons: i li 

.; 
t; 

i

a) The Special i,eave petition (SLp) filed bv the Department was dismissed by
the Hon'ble Supreme court through a reasoned order, th ereby constituting
a speaking order. This legal position has been clarified in Instruction F. No.

276/114/2o15-cx.8A dated 09.o2.2o16, the relevant portion of u,hich is
reproduccd below:

" lf the SLP is dismlssecl at the first stctae ba speekinq a

reasorrcd ortle there Ls stilL r"o merqer but rule of iudiciaL

discipline anrj declaratict w under Article, 141 of the

Constitution u-till. pLu. T'he order of Supreme Court unuld_

mean that it has declared the Law and" in that light the case

u.ns consi-d.ered not fi.t for grant of leaue."

b) The above position of raw has also been raid down in the case of case of
Kunhayammed V/s State of Kerala reported at 2OOt (I29) DLT 1 I {SC)
wherein it has been held as under:

nofla
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1:

c)TheRevrewPetitionDiaryNo.4llgsl2023filedbythcdcpartmentagainst

orderdated23.T.2023wasdisrrrissedbytheHonblesupremeCourtvide

order dated 9.4.2024

d) Theorderdated28.7.2023oft}..eHon,blcSuprcmcCourtisnolinlimine

StandsestablishedlromthcVCryfactthatlhed(rp.irtment}radflledReview

titionDiaryNo.ailg5l2023againstthesaidorder.Iftheorderdated

7.2023 was in limtne, no review petition could have been filed against

said order in light of the Board's Instruction F' No' 276lll4 12015

.8A dated 9-2-20\6

E.

I
G

g. Furthermore, I find that the Dc'partment had exercised its statutory right

of appeal under Section 130E of the Customs Act Accordingly' the dismissal of

the appeal whether by a speaking or non speaking order would attract the

doctrine of merger. This view is suppcrted by thc lollowing judicial precedents:

a) M/s Pernod l?icard lndia (P) t-td rcportcd at 2010 (256) ItL'f 161 (SC) wherein

the Hon'ble Suprcmc Court has ht:ld as under:

In our opinton, once o statutorA right of appeal is inuoked' cli'smlssal

of appeal bg the Supreme Court, whether bg tt speaking or(7er or non-

speaking order, the doctine of merger does applg' unlike in the ca'se

o/ dismissal of special leaue to appeal under Article 136 of the

Constitution by a non-speaking order'

24. In the present case, the appeLlant preferred statutora appeal

uncier Section 13OD of the Ac:t against ortlcr of the Tibunul dated

25th March 20O3 and' therefore, the dismtssal of appeol b11 thts

Court though by o non speakitg order, wos in exercke of appellote

jurisdiction, wherein the meits

1't of 13

r impugned uere subjected

/ sr49-r64tcus/JMN/2023-24
Page

oft e orde

If the order refusing leaue to appeal Ls a speaking order, i.e.

giues reasons for refusing the grant of leaue, then the order

has two implications. Firstlyr. the statement of lau contained in

the order is a declaration ol law br! the Supreme Court within

the meanina of Artble 141 of the Constitution' Secondly, other

than the declaration of law, whateuer i's stoted in the order are

the ftndings recorded by the Supreme Court which tuould bind

the parties thereto and. also the court, tribunal or authoity in

any proceedings subsequent thereto by wttg of judicial

dbcipline, the Supreme Court being the Apex Court of the

country.



to judiciarg scrutinA. In our opinion, h the instcrnt case, the doctrine

of merger unuld be attracted and the appellant i.s es,.opped. from
raising the Lssue of applbabilitg of Rule 6 tn their case.

b) M/s caryaire Equipments India Ltd. reported at 2005 (rzq ELr s22 (Alrl
wherein the Honble Allahabad High Court has ruled as under

22. It mag be mentioned thot d_ismissal of an SLp w;,thout giuing

rea-sons does not amount to merqer of the jud,gment of th,? Hiqh Court

in the order of the Supreme Court ade Kunhayammect, u. State of
Kerala, 2OO1 (129) E.L.T. t t (5.C.) = (2OOO) 6 SCC 3Sg. Hou.teuer, in

our opinion drsmrssal of an appeal under Section 3!;L(b) by the

Supreme Court u.touLd amtunt to a merger euen if the Supreme Court

does not giue reasons. Th;s i,s because Artble 136 of the constitution
is not a regular forum of appeal at all. It Ls a residua.rg proui,sion

u'thich entitles the supreme court to grant at its dLscretion special 
'.'

Leaue to AppeoL from an11 jud,gment, dt:cree, ord_er etc. of ang Court or
Tribunal in India. Tltis Ls an exceptional proui,sion in the constitution
which enables the Sttpremc: Court to interfere uthcrettr:r it feels that
injustice h.cts been clone but it is not c.n ord.inary forum of appeal at
all. ln fact unless Leaue is grantetl bu the Supreme Court undnr

Article 1 36 no appeal is regLstered. Article 1 36 i,s a discretionarg
pou,ter in the Supreme Courl and it does not confer a ri!,ht of appeaL

upon a partg but merelg uests discretion in the Supreme Court to
interfere in exceptional ccrses uirje Sk e of Bombag u. Rusg Mistry
and Another, AII? 1960 SC 39 j , Murucipal Board u. Mc.hendla, AIR

1982 SC 1293 etc.

23. Article 136 d()es not confer a rtght to appc:al an all. It onlg
confers ct riqht to a pply for ct Special Leaue Lo Appt ttl uide Bharat
Bank u. lts EmpLoqees, AI? 19SO SC gg. It is for this r?ason that a
dismisscrl of an SLP does not omount to merger of the ord_er of the

Htgh Court or the Tribunal with the ord.er of the Suprerr,e Court. The

Supreme Court can reject an SLp u_)ithout euen going into the ments of
the case e.g. if it ltelieues that the matter is nol so serious as to

require consideration by the Supreme (:ourt orfor anq otlter reasons.

24. On the other hand Section 3SL prouides a regut"ar forum of
appeaL. Hence if an appeal und.er Section 351 rs djsmls sed bg the
Supreme Court, u.thether bq giuing reasons or uithout gtuinq reasons

in either case. 'flte rToctrine of merqer will applg ond the judqment of
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the l-Itgh Caurt or the Tribunctl will rnerge into the judgrnent of the

Supreme Court. Hence in our opinion the judgment of the Supreme

Court d.ismissing the appeal against the order of the CEGAT is

binding on us.

I In view of the foregotng, I find l.hat intcrest cannol' be levicd on the IGS'I

in the absence of any enabling provision under thc Customs Tariff Act'

Consequently, the interest recovered in the present case is without authority of

1aw and cannot

returned / refunded

a(3l

be retained

AccordinglY,

by the DePartment;

tht: imPugned order

it is liable

rejecting the

to be

refund

applications filed by the appellants is unsustainable in law and is' therefore'

liable to be set aside

10. Accordingly, I set aside the impugned order and allow the appeal filed by

the appellant by way of grant of refund as claimed by them'

"affi?

&s
t
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COMMISSIONER (APPEALS)

CUSTOMS, AHMEDABAD.

Dated -04.06.2O25

By Reeistered Post A.D.

F.Nos. S/49 l64i CUS/JMNl2023 24Oti

To, \

M / s Shakti PolYrveave Pvt' Ltd'

Harmony, 3'd Floor, l5/A'St'...-Vitf-ryrnagar 
Co-op' Housing Socicty l'td'',

6pp'.-NAgAnO, Nr. Usmanpura Garden' Ahmcdabad'

Coov to:

The Chief Commissioner of Customs Gujarat' Customs House,

Guard File -TTESTED

Ahmedabad.

The Principal Commissioner of Customs' Customs' Jamnagar'

The Depuiy Commissioner of Customs' Customs Division' Jamnagar2.

J.
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