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i This copy is granted free of cost for the private use of the person to whom it is issued.
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' Under Section 129 DI)[I] of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Ap olication), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi with n 3 months from the

|

‘ | date of communication of the order.
|

|
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any goods loaded in a convevance for importation into India, but whizh are not unloaded
(b) |at their place of destination in India or so much of the quantity of stich goods as has not

'been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.
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ATPA_\,*ment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
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thereunder.
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‘ | The re_v-ié-ionTapplicatio?s.h(_n.ald_bcﬁ such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :
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(a) [ 4 copies of this order, be armg Court Fee ‘-:tc_:.mp of p paise fifty nnIv ir one u)py as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.
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(b) | 4 copies of the Order-in-Original, in addition to relevant documents, if any

i (c) 4 f‘()?)ig‘-;"(TThe Ap_p]i_caliun for Revision.
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(d) | The duplicate copy of the T.R.6 challan ewdencmg payment of Rs. 200;’ (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
| prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the ‘
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs. ’300/ and if it is more than one lakh rupees, the fee is Rs. 10()0/ [
|
|
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In-resbbct of cases other ‘than these mentioned under item 2 above, dn» person aggne»ecl
‘ by this order can file an appeal under Section 129 A(l) of the Customs Act, 1962 in form
| C.A.-3 before the Customs, Excise and Service Tax Appellate Tribuaal at the following
address :
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W,_aﬁﬁummﬂﬁ%m Customs, Excise & Service Tax Appellate
e, aiAaEadts Tribunal, West Zonal Bench

SO, SgHaTHae, e GRATRYT, @K | 2nd Floor, BahumaliBhavan,
g1, {eHGEIG- 180016 Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016
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Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
| the Customs Act, 1962 shall be accompanied by a fee of -
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where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
[ Tupees;
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where the arnbzl_r_l-t__ofrduty and interest demanded ana'p_én;xify levied _b'_v any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees |

(M

, S _ B
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where the amount of duty and interest demanded and pénalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees
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h¥n appeal against this order shall lie before the Tribunal on }_:)ay_mem_ur 10% of the duty
emanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
lgip in dispute.

| Tribunal-
‘ (a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

| [b) for restoration of an appeal or an applicétion shall be accompanied by a fee of five

Hundred rupees.
1 =
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Order in Appeal

M/s Shakti Polyweave Pvt. Ltd. situated at Harmony, 3 Floor, 15/A
Shree Vidhyanagar Co-op. Housing Society Ltd., Opp. NABARD, Nr. Usmanpura
Garden, Ahmedabad (hereinafter referred to as ‘the appellant’) have filed the
present appeal challenging Order-in-Original No. 96/DC/RD/23-24 dated
23.01.2024 (hereinafter referred to as 'the impugned order) passed by the
Deputy Commissioner, Customs Division, Jamnagar (hereinafter referred to as

'the adjudicating authority’).

2 Facts of the case, in brief, the appellants had imported goods under
Advance Authorization by availing the exemption under Notification No.

18/2015-Cus under the following Bills of Entry:

Sr. No Bill of Entry No. : Date | el RS
1 2003420 07-Mar-18 1576134 | 1298691
2 2003533 08-Mar-18 1842096 1517080
3 2016636 23-Nov-18 714437 512046
4 12016629 23-Nov-18 678020 | 485945 |
5 2016627 23-Nov-18 678020 485945
- . re ) 5488707 | 4299707

2.1 The ‘pre-import’ condition in respect of all the imports had not bcen
fulfilled and all the above Bills of Entry were re-assessed in terms of Circular
No. 16/2023-Cus wherein it was clarified that in all similar cases the Bills of
Entry may be re-called and re-assessed for imposition o” IGST. Upon re-
assessment, the systems created a challan for payment of IGST along with

interest and the appellants paid interest amounting to Rs. 42,99,707/-.

2.2 The appellants filed refund of Rs. 42,99,707 with the Deputy
Commissioner, Customs Division, Jamnagar on the ground that there was no
provision under Section 3 of Customs Tariff Act for charge of interest in respect
of IGST. While claiming the refund, the appellants had placed reliance on the
case of M/s Mahindra & Mahindra Ltd. reported at (2023) 3 Centax 261 (Bom)
which had been upheld by the Hon’ble Supreme Court.
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2.3. The adjudicating authority rejected the refund claims filed by the

appellants vide the impugned order.

3.

Being aggrieved with the impugned order passed by the adjudicating

authority, the appellants have filed the present appeal. They have, inter-alia,

raised various contentions and filed detailed submissions as given below in

support of their claims:

»

‘_:f

\"!

The refund claim was rejected without issuance of a Show Cause Notice and
thereby the principles of natural justice were vitiated. Reliance was placed on
the case laws of M/s Sidheshwar SSK Ltd. reported at 2011 (274) ELT 141
(T) and M/s Leister Technologies India P Ltd. reported at 2018 (364) ELT 650
(T) and Circular No. 1053/2/2017-CX dated 10.3.2017.

No recovery can be affected without the authority of law in terms of Article
246 of the Constitution of India. Reliance was placed on the case laws of M/s
Mafatlal Industries Ltd. v/s Union of India reported at 1997 (089) ELT 247
(SC) and M /s Somaiya Organics v/s State of Uttar Pradesh reported at 2001
(130) ELT 03 (SC).

IGST was leviable under Section 3(7) of the Customs Tariff Act and not under

Section 12 of the Customs Act. Reliance was placed on the case laws of M/s

Hyderabad Industries Ltd. reported at 1999 (108) ELT 321 (SC) and M/s

Khand Udyog Mandli Ltd. reported at 2011 (271) ELT 32 (Guj) and order
dated 16.7.1997 of the Hon'’ble Supreme Court in the case of M/s India
Carbon Ltd.

There were no provisions under Section 3(12) of the Customs Tariff Act for
charge of interest and as such no interest could have been charged in the
case. Reliance was placed on the case laws of M/s Mahindra & Mahindra
Ltd. reported at (2023) 3 Centax 261 (Bom) and M/s A R Sulphonates Pvt.
Ltd. reported at (2025) 29 Centax 212 (Bom).

The order dated 28.7.2023 of the Hon'’ble Supreme Court in Special Leave
Petition Diary No. 18824 /2023 in the case of M/s Mahindra & Mahindra is a
declaration of law by the Hon'ble Supreme Court within the meaning of
Article 141 of the Constitution of India.

The substitution of Section 3(12) of the Customs Tariff Act vide Section 106
of the Finance (No. 2) Act which has been cnacted on 16.8.2024 in itself
establishes that prior to 16.8.2024 there was no provision for charging of

interest. In the instant case, the matter pertains to a period prior to
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16.8.2024 and as such the interest collected by the department is without
authority of law and is simply in the nature of deposit whicn is required to be
returned forthwith.

» In absence of any provision to charge interest on the levies under Section 3
of the Customs Tariff Act, the interest recovered from them assumes the
nature of collection without the authority of law. It is a settled matter of law
that any amount collected without the authority of law cannot be retained
and has to be returncd forthwith. Reliance was placed on the case laws of
M/s G B Engineers reported at 2016 (43) STR 345 (Jhar) and M/s KVR
Construction reported at 2012 (26) STR 195 (Kar) as affirmed by the Hon'ble
Supreme Court as reported at 2018 (14) GSTL J70 (SC)

4. Personal hearing in the matter was held on 08.05.2025 wherein Shri
John Christian and Shri Ashish Jain, Consultants appeared for hearing on
behalf of the appellants and they reiterated the submissions made in appeal
memorandum and placed on record the case law of M/s A k Sulphonates Pvt.

Ltd. reported at (2025) 29 Centax 212 (Bom).

5. [ have carefully gone through the impugned order, appeal memorandg’m‘-

filed by the appellants, submissions made by the appellants during course O’f Bl

hearing as well as the documents and evidences available on record.

5.1. The limited issue for consideration is whether interest is chargeable in
respect of the levy of IGST. It is a well-settled principle of law that interest on
delayed payment of tax can be levied only if there is a substantive provision to
that effect under the statute that imposes the tax. This view is supported by the
decision dated 16.07.1997 in the cases of M/s Indian Carbon Ltd. and M/s Ukat
Pradesh Sahakari Khand Udyog Mandli Ltd., reported at 2011 (271) ELT 32
(Guj).

5.2 There is no dispute that IGST is leviable under Section 3(7) of the
Customs Tariff Act. However, for the purpose of charging interest or imposing a
penalty, there must be corresponding provisions within Section 3 of the said
Act. The recovery mechanism provided under sub-section (12) of Section 3 does
not contain any provision for the levy of interest or penalty. A comparison
between the substituted Section 3(12) and the erstwhile provision clearly
establishes this position. The relevant text of both versions is reproduced below

for ease of reference:

Statute prior to substitution i.e. before 16.8.2024

The provisions of the Customs Act, 1962 (52 of 1962) cnd the rules

and regulations made thereunder, including those relating to
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drawbacks, refunds and _exemption from duties shall, so far as may

be, apply to the duty or tax or cess, as the case may be, chargeable
under this section as they apply in relation to the duties leviable

under that Act.|

Statue after substitution Le. after 16.8.2024

“The provisions of the Customs Act, 1962 and all rules and
regulations made thereunder, including but not limited to those
relating to the date for determination of rate of duty, assessment,

non-levy, short-levy, refunds, exemptions, interest, recovery, appeals,

offences and penalties shall, as far as may be, apply to the duty or

tax or cess, as the case may be, chargeable under this section as
they apply in relation to duties leviable under that Act or all rules or

requlations made thereunder, as the case may be. »

A comparison between the substituted and the earlier version of the

ﬂ.a

statute clearly establishes that the provision for charging interest and imposing
penalties in respect of IGST levied under Section 3(7) of the Customs Tariff Act
was introduced only with effect from 16.08.2024. Prior to this amendment,

there was no statutory provision under Section 3(12) of the Customs Tariff Act

for the levy of interest or imposition of penalty.

53 The amended Section 3(12) of the Customs Tariff Act is prospective in
nature; therefore, the provision for charging interest is applicable only with
effect from 16.08.2024. This view is supported by the decision of the Hon'ble
Bombay High Court in the case of M/s A R Sulphonates Put. Ltd., reported at
(2025) 29 Centax 212 (Bom), wherein the Court observed as follows:

“66. Further, as far as the applicability of Section 3 (12), after its
amendment by Finance (No. 2) Act, 2024, dated 16th August, 2024, is
concerned, it would be appropriate to first refer to the provisions of
the amended Section 3 (12) of the Tariff Act. Amended Section 3 (12)
of the Tariff Act reads as under: -

"12:- The provisions of the Customs Act, 1962 (52 of
1962) and all rules and regulations made thereunder,
including but not limited to those relating to the date for
determination of rate of duty, assessment, non-levy,
short levy, refunds, exemptions, interest, recovery,
appeals, offences and penalties shall, as far as may be,
apply to the duty or tax or cess, as the case may be,
chargeable under this section as they apply in relation to
\-
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duties leviable under that Act or all rules or regulations

made thereunder, as the case may be."

67. In our view, the amended Section 3 (12) of the Tariff Act is
prospective in nature and would apply only with effect from 16th
August, 2024.”

5.4  The issuc of whether there existed a provision for charging interest and
imposing penalty under Section 3 of the Customs Tariff Act is no longer res
integra. The Hon’ble Bombay High Court, in the case of M/s Mahindra &
Mahindra Ltd., reported at (2023) 3 Centax 261 (Bom), has categorically held
that the imposition of penalty and levy of interest under Section 3(6) of the
Customs Tariff Act (now re-numbered as Section 3(12)) is not sustainable in
respect of duties leviable under Section 3. This decision was upheld by the
Hon’ble Supreme Court by its order dated 28.07.2023 in Special Leave Petition
(Civil) Diary No. 18824/2023. Furthermore, the Review Petition filed by the

department against the said order was also dismissed by the Hon'ble Supreme

Court vide order dated 09.01.2024 in SLP (C) No. 16214 /202Z.

5.5 The Hon’ble High Court of Bombay, in the case of M/s A.R. Suiphanares -

Put. Ltd., reported at (2025) 29 Centax 212 (Bom), has followed the abc\}\&c
mentioned ruling. The facts of the case were analogous, centering on whether
interest and penalty could be levied for delayed payment of [GST. The Hon’ble
Court held that neither interest is chargeable nor penalty imposable in respect
of such IGST demands. This judgment conclusively settles the legal position on
the matter, dispelling any ambiguity that previously existed. The relevant
portion of the judgment, which is self-explanatory, is reproduced below for

ready reference:

60. In Mahindra & Mahindra Limited (supra), this Cour:, after going
through the provisions of Section 3 (6) of the Tariff Act and Section 3
A (4) of the Tariff Act as applicable at the relevant time, held that no
specific reference was made to interestand penalties in Sections 3 (6)
and 3A (4) of the Tariff Act, which are substantive provisions and,
therefore, imposing interestand penalty would be without the
authority of law. In the present case, the levy of IGST is under
Section 3 (7) of the Tariff Act, and Section 3 (12) of the Tariff Act
which is applicable to the said levy is parimateria to Sections 3 (6)
and 3A (4) of the Tariff Act as referred to in the case of Mahindra &
Mahindra Limited (supra). In these circumstances, in our view, the

said decision is squarely applicable to the facts of the present case.
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61. Further, we are unable to accept the submissions of the
Respondents that the decision in the case of Mahindra &Mahindra
Limited (supra) is not applicable to the facts of the present case since
it does not interpret Section 3 (12) of the Tariff Act. The provisions
under consideration before this Court in the case of Mahindra &
Mahindra Limited (supra) were Sections 3 (6) and 3A (4) of the Tariff
Act. In Mahindra & Mahindra Limited (supra), this Court interpreted
the provisions of Sections 3 (6) and 3 A(4) of the Tariff Act, which are
parimateria to the unamended Section 3 (12) of the Tariff Act, which
is in consideration in the present case. On interpreting Sections 3 (6)
and 3A (4) of the Tariff Act, this Court held that when nospecific
reference was made to interest and penalties in the said provisions,
imposing interest and penalty would be without the authority of law.
In these circumstances, in our view, the ratio of the decision in the
case of Mahindra & Mahindra Limited(supra), would be squarely

applicable to the facts of the present case.

62. We are also not able to accept the submission of the
Respondents that the provisions of Section 3 (12) use the term
Yincluding" and the same implies that the provisions of the Customs
Act will be made applicable to the Tariff Act. As can be seen from the
Judgement of this Court in Mahindra & Mahindra Limited (supra),

Sections 3(6) and 3A(4) of the Tariff Act, which were considered by
this Court in the said Judgement, also use the word "including'.
Despite the same, this Court came 10 the conclusion that, since there
was no specific reference to interest and penalties, imposing interest

and penalties would be without the authority of law.

63. In these circumstances, in our view, the submissions of the
Respondent, based on the use of the word "including” in Section 3

(12) of the Tariff Act, cannot be accepted.

67. In our view, the amended Section 3 (12) of the Tariff Act is
prospective in nature and would apply only with effect from 16th
August, 2024.

69. From the said judgement, it is abundantly clear that Section 3
(12) of the Tariff Act, as amended by Finance (No. 2) Act, 2024 dated
16th August, 2024, would apply only prospectively and would not be
applicable to the case of the Petitioner at all.

‘\’_;,/
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70. In our view, for all the reasons stated hereinabove, the impugned
Order, to the extent that it levies interest and penalty, is without the

authority of law and is liable to quashed and set aside.

72. In our view, for all the reasons stated herein above, the said

Circular, to the extent that it seeks to recover interest, is bad in law.

The Hon’ble High Court of Bombay has unequivocally ruled that interest is not
chargeable in cases involving the levy of IGST, leaving no room for doubt in

relation to the facts under consideration.

5.6 In view of the foregoing, the issue is no longer res integra, and it is now
settled that interest cannot be levied in cases involving IGST payable under

Section 3(7) of the Customs Tariff Act,

6. In light of the judicial principles enunciated by the Hon'ble Supreme
Court in M/s Kamlakshi Finance Corporation Ltd. [1991 (55) ELT 433 (SC)|, I am
duty-bound to follow the decisions of the Hon’ble Supreme Court in M/s
Mahindra & Mahindra Ltd. (supra) and the Hon'ble High Court of Bombay in
M/s A.R. Sulphonates Pvt. Ltd., particularly in the absence of any stay on the

operation of these judgments or their being overruled as on dzte.

7. Furthermore, 1 respectfully submit that the order dated 28.07.2023
passed by the Hon’ble Supreme Court in the case of M/s Mahindra & Mahindrg « T,
Ltd. [SLP (Civil) Diary No. 18824 of 2023], as reported in (2023) 9 Centak- 351__ S

(SC), constitutes the law of the land under Article 141 of tae Constltuhon Bf

India, for the following reasons:

a) The Special Leave Petition (SLP) filed by the Department was dismissed by
the Hon’ble Supreme Court through a reasoned order, thereby constituting
a speaking order. This legal position has been clarified in Instruction F. No.
276/114/2015-CX.8A dated 09.02.2016, the relevant portion of which is
reproduced below:

“If the SLP is dismissed at the first stage by speaking a

reasoned order, there is still ro merger but rule of judicial

discipline and declaration of law under Article 141 of the

Constitution will apply. The order of Supreme Court would

mean that it has declared the law and in that light the case

was considered not fit for grant of leave.”

b) The above position of law has also been laid down in the case of case of
Kunhayammed V/s State of Kerala reported at 2001 (129) ELT 11 (SC)

wherein it has been held as under:
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If the order refusing leave to appeal is a speaking order, te.
gives reasons for refusing the grant of leave, then the order

has two implications. Firstly, the statement of law contained in

the order is a declaration of law by the Supreme Court within

the meaning of Article 141 of the Constitution. Secondly, other

than the declaration of law, whatever is stated in the order are
the findings recorded by the Supreme Court which would bind
the parties thereto and also the court, tribunal or authortty in
any proceedings subsequent thereto by way of judicial
discipline, the Supreme Court being the Apex Court of the

country.

c) The Review Petition Diary No. 41195/2023 filed by the department against
order dated 28.7.2023 was dismissed by the Hon’ble Supreme Court vide
order dated 9.4.2024

d) The order dated 28.7.2023 of the Hon’ble Supreme Court is not in limine
stands established from the very fact that the department had filed Review

Petition Diary No. 41195/2023 against the said order. If the order dated

said order in light of the Board’s Instruction F. No. 276/114/2015-
.8A dated 9-2-2016.

8. Furthermore, I find that the Department had exercised its statutory right
of appeal under Section 130E of the Customs Act. Accordingly, the dismissal of
the appeal whether by a speaking or non-speaking order would attract the

doctrine of merger. This view is supported by the following judicial precedents:

a) M/s Pernod Ricard India (P) Ltd. reported at 2010 (256) ELT 161 (SC) wherein

the Hon’ble Supreme Court has held as under:

In our opinion, once a statutory right of appeal is invoked, dismissal
of appeal by the Supreme Court, whether by a speaking order or non-
speaking order, the doctrine of merger does apply, unlike in the case
of dismissal of special leave to appeal under Article 136 of the

Constitution by a non-speaking order.

24. In the present case, the appellant preferred statutory appeal
under Section 130E of the Act against order of the Tribunal dated
25th March 2003 and, therefore, the dismissal of appeal by this

Court though by a non-speaking order, was in exercise of appellate

jurisdiction, wherein the merits of the order impugned were subjected
\ -~
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to judiciary scrutiny. In our opinion, in the instant case, the doctrine
of merger would be attracted and the appellant is esiopped from

raising the issue of applicability of Rule 6 in their case.

b) M/s Caryaire Equipments India Ltd. reported at 2005 (179) ELT 522 (All)
wherein the Hon'’ble Allahabad High Court has ruled as under

22. It may be mentioned that dismissal of an SLP without giving
reasons does not amount to merger of the judgment of the High Court
in the order of the Supreme Court vide Kunhayammec v. State of
Kerala, 2001 (129) E.L.T. 11 (S.C.) = (2000) 6 SCC 359. However, in
our opinion dismissal of an appeal under Section 35L(b) by the
Supreme Court would amount to a merger even if the Supreme Court
does not give reasons. This is because Article 136 of the Constitution
s not a regular forum of appeal at all. It is a residucry provision
which entitles the Supreme Court to grant at its discretion Special ; )

Leave to Appeal from any judgment, decree, order etc. of any Court or

Tribunal in India. This is an exceptional provision in the Constitution
which enables the Supreme Court to interfere wherever it feels that
injustice has been done but it is not an ordinary forum of appeal at
all. In fact unless leave is granted by the Supreme Court under
Article 136 no appeal is registered. Article 136 is a discretionary
power in the Supreme Court and it does not confer a richt of appeal
upon a party but merely vests discretion in the Supreme Court to
interfere in exceptional cases vide State of Bombay v. Rusy Mistry
and Another, AIR 1960 SC 391, Municipal Board v. Mchendra, AIR
1982 SC 1293 ete.

23. Article 136 does not confer a right to appeal ai all. It only
confers a right to apply for a Special Leave to Appeal vide Bharat
Bank v. Its Employees, AIR 1950 SC 88. It is for this reason that a
dismissal of an SLP does not amount to merger of the order of the
High Court or the Tribunal with the order of the Supreme Court. The
Supreme Court can reject an SLP without even going into the merits of
the case e.g. if it believes that the matter is not so serious as to
require consideration by the Supreme Court or for any other reasons.
24. On the other hand Section 35L provides a reqular forum of
appeal. Hence if an appeal under Section 35L is dismissed by the
Supreme Court, whether by giving reasons or without giving reasons

in either case. The doctrine of merger will apply and the judgment of
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the High Court or the Tribunal will merge into the judgment of the
Supreme Court. Hence in our opinion the judgment of the Supreme
Court dismissing the appeal against the order of the CEGAT s

binding on us.

9 In view of the foregoing, | find that interest cannot be levied on the IGST
in the absence of any enabling provision under the Customs Tariff Act.
Consequently, the interest recovered in the present case is without authority of
law and cannot be retained by the Department; it is liable to be
returned /refunded. Accordingly, the impugned order rejecting the refund

applications filed by the appellants is unsustainable in law and is, therefore,

liable to be set aside.

10. Accordingly, I set aside the impugned order and allow the appeal filed by

Al
(A A)

COMMISSIONER (APPEALS)
CUSTOMS, AHMEDABAD.

the appellant by way of grant of refund as claimed by them.

By Registered Post A.D.
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4

Guard File
% ATTESTED

-
sdEs/S (FRINTENDENT
(ardie), HEHETTE.
CUSTOMS (APPEALS). AHMEDABAD

Page 13 of 13 $/49-164/CUS/IMN/2023-24



