OFFICE OF THE COMMISSIONER
CUSTOM HOUSE, KANDLA
NEAR BALAJI TEMPLE, NEW KANDLA

Phone : 02836-271468/469 Fax: 02836-271467

DIN- 20241271MLO000313113

A Fila Ma, GENADNADC/26992024-Adjn-Cfo Commr-Cus-Kandla
B | Order-in-Original No. KDL/ADC/VS/27/2024-25
C | Passed by Vishwajeet Singh R [ L

Additional Commissioner of Customs,
Custom House, Kandla,

D Date of Order 28.12.2024
E Date of Issue 28122024
F SCN NO. & Date Waiver of Show Cause nolice
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J
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G | Noticee / Party / Importer / | M/s. Khodiyar Marketing Pvt.Ltd and others
Exporter

1. EHE R . ey aTaae | =

This Order - in - Original is granted to the concerned free of charge

2 tewHafraEaRTRerRigrtdasdmEeadetoaEd®t 1082 Fwwm 3
wHuTidaHAEERafaEE 1962 ®luRNz 8a  Hadiowgadg- 1.
HaRufoaH- A Hiteas S ale-

Any person aggnieved by this Order - in - Original may file an appeal under Section 128 A
of Customs Act, 1962 read with Rule 3 of the Customs (Appeals) Rules. 1982 in
quadruplicate in Form C. A -1 o

Horres sy andte,
Y rafere, ygeemay ey mraieg o @S snvadis, smugargaso oos”
“THE COMMISSIONER OF CUSTOMS (APPEALS),
Having his office at 7" Floor, Mridul Tower, Behind Times of India,
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Ashram Road, Ahmedabad-380009."
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Appeal shall be filed within sixty days from the date of communication of this order.

4. IEdfEdraEnyEs TR 5/-
0 P E I G T U S U AL R R I B =) B R e R 1 41 o 18
Appeal should be accompanied by a fee of Rs. 5/- under Court Fee Act it must accompanied
by —
(i) IEdEETEERa
A copy of the appeal, and
(iy sEndwEtmEuRyvEE ey SRy sfaffam- 1870
FreHe -6 HRuifa s soderammYes e SETge TR AR

This copy of the order or any other copy of this arder, which must bear a Court Fea Stamp of
Rs. 5/- (Rupees Five only) as prescribed under Schedule - |, ltem 6 of the Court Fees
Act, 1870.

5. srftermu-ranEgfe sy SvE) SRS TS AT E R S arATTE e |
Proof of payment of duty / interest / fine / penalty etc. should be attached with the appeal
memo

6. Jffeuigasaany, dWages) fie  (From, 1oz it 1962
Fergeirauriaramimmreismeruermatie)

While submitting the appeal, the Customs (Appeals) Rules, 1982 and other provisions of the
Customs Act, 1962 should be adhered to in all respacts.

7

ERiE G E R R I 6 bl G e o S | B e B I A R UG A SR G L e |2
Commissioner (AJFHREFNTIERST 5 % TSR
An appeal against this order shall he before the Commissioner (A} on payment of 7.5% of the

duty demanded where duly or duly and penalty are in dispute, or penalty, where penalty alone
i5 in dispule.
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BRIEF FACTS OF THE CASE:-

The imporer M's. Khodiyar Marketing Private Limited having address at First Floor,
Office No. 124-125, Flat No. 54/1, Sadguru Empire, Adani Port Road, Dhrub, Mundra, Kutch-
370421 had filed B/E No. 5879075 dated 30.09.2024 for clearance of 321 86 MT Fuel Qi
through the Customs Broker M/s. Rudra Shipping Services, Gandhidham. The importer
classified the goods under CTH 27101851 and assessable value of the goods was declared
as Rs.86,73,741/-. The faceless assessment officer had given first check in the Bill of Entry
with order to draw sample and forwarded the same to CRCL for testing to ascertain the nature

of cargo.

2. Examination of goods was carried out at the CWC, CF5, Kandla and in the presence
of the Authorised Representative of Customs Broker. The goods/ cargo of the said bill of entry
was stuffed in 14°40 feet Containers. Representative samples were drawn by the docks
officers, and the same were forwarded to the Central Revenue Control Laboratory, Vadodara
for testing of the subject goods under T.M. No. 1239124 dated 03.10.2024, and examination
report was submitted in the EDI systam. The faceless assessment officer had raised query in
the Bill of Entry to the importer for uploading Test Report in the System, The CRCL Vadodara
had issued Test Report Mo, RCL/Kandia/IMP/3829/04.10.2024 dated 18.10.2024. The
Customs Broker M/s. Rudra Shipping Services had uploaded the said CRCL, Vadodara Test
Report and submitted query reply in the system on 19.10.2024. The faceless assessment
officer had pushed the Bill of Entry to Port Assessment Group (PAG) (i.e. Custom House,
Kandla) by mentioning discrepancies between the test report uploaded by the Customs Broker
and furnished by the CRCL, Vadodara. The Assistant Commissioner, Gr-1, Customs House,
Kandla vide his letter F.No. CUS/SIIB/MISCIT28/2024-GR1-O/o-Commr-Cus-Kandla dated
30.10.2024 had referred the issue 1o the SIB Section for detail investigation

3 Frem the Test Reports, uploaded in the System and sent by CRCL, Vadodara 1o this
office on mail id. commr-cuskandlai@nic.in, it was seen thal in the Test Repord Lab Mo
RCL/Kandla/imp/ 3829 04.10.2024 dated 18.10.2024, issued by the Chemical Examiner,
CRCL, Vadodara it was mentioned that: "I is off specification Fuel ol 7 waste oil. The sample
was further lested as per Circwlar 332001-Cus dated 4th June 2001, It is hazardous wasle”,
While in the Test Report, uploaded by the CB in the system wvide IRN No. No.
2024101800069800, it was mentioned that. “Above lesfed paramelers sample wr mest the
requirement of fuel oi 15 15932018, In addition to this, Ash contents had also bean allerad
from 0.17% to 0.07%

For better comparison, genuing CRCL, TEST Report is placed hereunder:
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Alered / edited CRCL Test Report, which was uploaded / e-sanchit in the EDI System
is as under:




For the sake of convenience, parameters of both the above CRCL, Test Reports

(genuine and altered) are summarized in the below mentioned table:

in the above table, it was

aport, a-sanchit n

Constants AS per CRCL Report | As per uploaded
Altered report
‘Density at 156 ¢ 0.9587 gmicm3 0.9587 gmicm3
“Flash Paint (PMCC) 860 "¢
B50°c
Kinematics Viscosily at 50° ¢ 234 cSt 234 £S5t
“Ash content 0.17 by wi. 0.07% by wt. 1
Water Comnlent M Al
Sediment 0.38% by wt. 0.38% by wi.
Acidily (inorganic) MNi A
Grass Calonfic value(GCV) 10291 caligm 10291 callgm
Sulphur Content% 1.646 1.646
| PCBs, mg/Kg 1.87 1.87
" PAHs, Percentage 3 0.007 0007 1l
' Lead Content, PPM 082 0.82
Arsenic content, PPM ND ND
Cadmium +Chromium+Nickel, PPM | 49.04 49.0¢4
Conclusion It is off specification | Above tested
Fuel o / waste od | paramelers  sample
The sample was | wr meet the
further lested as per | requirement of fuel
Circuwlar 33/2001-Cus | oil IS: 1593:2018
dated 4th June 2001,
I Is hazardous wasle
3.1

On comparing the both Test Rugﬂ (uplcaded by the CB and CRCL) as summarized
: ear tha ; the Customs Broker had

 and submitted query reply with intent to get
clearance of the cargo on the basis of altered test report

32  Inthe Bill of Entry No. 5879075 dated 30.09.2024, the cargo was declared as Fuel Oil
and classified under CTH-27101951, while as per above Test Report the cargo was found as
“off specification Fuel oil / wasfe oil. The sample was further tested as per Circular
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33/2001-Cus dated 4th June 2001. It is hazardous wasife , which would correctly classify
under CTH-27108100. As per import policy, import of waslte ol falls under restricted category.

3.3 In view of above, it appeared that the imporier had mis-declared the imported goods as
fuel oil which was actually Waste Oil. Therefore, the goods imporied under above Bill of Entry
Mo, SB79075 dated 30.09 2024appearad to be liable for confiscation under Section 111(m) of
the Customs Act, 18962 and hence the goods were seized by SIB vide Seizure Memao /
Panchnama dated 09.11.2024 (RUD-l} and handed over to the authorzed person of CWC,
CFS, Kandla under Supratnama daled 09.11.2024 for safe cusiody and investigation in the
matter has been initiated.

4.0 Statement of Shr Bharat Jethalal Gala, F card holder of the Customs Broker firm M/s.
Rudra Shipping Services, Gandhidham was recorded under Sechon 108 of the Customs Act,
1862 (RUDHI). Under the said stalement dated 09 11.2024, Shri Bharal Jethalal Gala has
slated that: on behalf of the importer M/s. Khodiyar Marketing Private Limited, Mundra they
have filed Bill of Entry No. SB79075 dated 30.09 2024 with Custom House, Kandia for import
of 321.86 MT Fuel Oil in 14 containers from Libya Arab Republic; the importer Mfs. Khodiyar
Marketing Pvt. Ltd., Mundra on their letter dated 30 09 2024 had authorized them to file the
documents with the customs, Kandla; they have verified the KYC and self certified copy of the
documenlis (viz.Authority Letter, KYC form on letterhead of the importer, GST registration,
FAM card, IEC and cancelled cheque), which were provided to him by Mr.Bhupathi, as per
Mr. Bhupathi's instructions, they have raised an e-invoice dated 04,10 2024 for 11 containers
and have received payment for the same, he directly did not know the imporier and
Mr.Bhupathi but he was introduced by his one friend; Mr.Bhupathi from his mobile numbser-
2879635950 whatsapp the said Test Report on 18 10.2024 on his mobile Mo. 9825225696
and message. "Please e sanchit and query reply”, on 19102024, Mr.Bhupathi sent the
screen shot of the ICEGATE Bill of Entry tracking status showing pending status of the BoE to
him; as per the directions of Mr.Bhupathi they have uploaded the Test Report and give query
reply in the system on 19.10.2024; as per onginal Test Report, the imporied cargo in guestion
is found to be Hazardous Waste cil and import of which falis under restricted category; he was
totally innocent as the edited / altered Test Report was provided to him by Mr.Bhupathi, who
might have altered the same, alteration in the Test Report made so cleverly that without
aeniginal Test Report nobody can differenliate; to get clearance of the restricted category cargo,
the said Tesl Report might have been altered / tempered either by the imporier or by
Mr.Bhupathi, who directed me to upload the same and give query reply in the system; at the
time of filing of Bill of Entry they have opted first check since their intention was very clear that
they want clearance of the cargo only after getting Test Reporl and clearance by Customs; he
is innocent in this case and requesied to not to impose any penally upon him and take sirict
action against the actual culprit, who tempered with the CRCL, Test Report.

4.1 Authority letter dated 30.09.2024, prnted on the lefterhead of the importer Mis
Khodiyar Marketing Pvt. Ltd., Mundra, submitted by Shri Bharat Jethalal Gala during his above
statement dated 09.11.2024 az an evidence that he was duly authorized by the importer M/s,
Khodivar Marketing Pvt. Ltd., Mundra is placed hereunder
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4.2 Whatsapp screen shot dated 18.10.2024, submitted by Shri Bharat Jethalal Gala
during his above statement dated 09.11.2024 as an evidence that CRCL Test Report dated
18.10.2024 was provided to him by Mr. M. Bhupathi on his whatsapp, are placed hereunder:
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18 October 2024

Please check email
report

Yes

Yesterday mail sent
from baroda

Please update once
receive copy

TR 58790

2 pages - 68
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M Bhupathi

5.0 Statement of Shri Gaurang Hareshbhai Sathwara, Director and partner in the
imporier's firm M's. Khodivar Marketing Private Limited, Office Mo, 124-125, Flat No. 54/1,
Sadguru Empire, Village-Dhrub, Mundra, Kutch-370421, was recorded under Section 108 of
the Customs Act, 1862 (RUD-IN). Under the said staterment dated 11.11.2024, Shri Gaurang
Haresh bhai has stated that: since 2018, they are engaged in import of Petroleum Products
viz. Fuel Qil, Base Oil, MHO etc.; this is their first import consignment at Kandla Port; they do
only trading of the imported cargo in domestic market;, they do not have any Licence /
parmission from DGFT/ MOEF / GPCB for import of hazardous category products; he do not
know any person of the CB Mis. Rudra Shipping Services, Gandhidham and they have not
appointed them for customs clearance of hair present consignment at Kandla Porl, he videa
hus letter dated 20.08. 2024, has appointed M's. SHREE ASHA MATERIAL HANDLING and
also give KYC documents to Mr. Maddu Bhupathi for clearance of Fuel / Base Oil at Kandla
Port; he think that Mr. Bhupathi has given KYC documents of their company to Mis. Rudra
Shipping Services, Gandhidham for clearance of the cargo at Kandla Port and accordingly on
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the basis of that documents Bill of Entry No. 5878075 dated 30.09.2024 was filed by the CB
M/s. Rudra Shipping Services; he has not issued the authorization letter dated 30.09.2024 to
Mis. Rudra Shipping Services, Gandhidham and the letterhead, used in the said authorization
letter dated 30.09.2024 is not of his company letterhead; the letterhead used in his letter dated
20.08.2024 is printed on their real / original lefterhead, he also submitted self-certified copy of
the said letter dated 20.08 2024, which is re-produced hereunder;

51 Some relevant guestion and answers of Shri Gaurang bhai statement dated
11.11.2024 are re-produced hereunder;

Q.12 Prease peruse copy of the leffer dated 30.09 2024, submilted by M/s. Rudra Shipping
Services thal M/s. Khodiyar Marketing Pyl Lid. Vide their said lelfer has sppoinied
them as Cusloms Broker for clearance of the imported consignment al Kandla Paorl.
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Ans.

Q.13

Q.14

Ans,

Q.15

Ans.

11

While, herein above you have slated that you have nof appointed M/s. Rudra Shipping
Services. Please explain.

I carafully peruse the lefter dated 30.09.2024 (submifted to you by M/s. Kudra
Shipping) and found that the lefferhead, used in this letter dated 30.09.2024 is nof of
my company letterhead. The letter dated 20 08 2024 az subwnitled (o you is printed on
real / original lefterhead by which @ may cleary seen thal our lelterivead bears the
watermark of company's logo and at fool note registered office address s also
mertioned but in the sawd lefter dated 30.09 2024, there is no walermark and no office
address. Moreover fornid paltern of the compamyss name is also different. Therefore, # is
clear thal the sakd lelter dated 20.08 2024 (s fake and appears (o be prepared by
Mr. Bhupathi by aditing fo engage Custom Broker al Kandia Port o gel cusfoms
clearance of the imported cango in qguestion.

The proprietor of Mf's. Rudra Shipping Services in s slalement dated 09,11, 2024 has
stated that they have raised invoice lo you (M. Khodiyar Markefing Pwl. Lid) for
clearance of the cargo in guestion and they have also received the payment. What do
you say aboul this?

oir, meither we have appointed Mis. Rudre Shipping Services nor we have recenved
and any invoice from them and we have nol made any payment fo them. | gve the
clearance work o Mr.Bhupathi on fix clearance charges @ 11000/ per conlainer (+)
GST. Hence, the customs clearance work al Kandla Port might have been further
aliotted by Mr.Bhupathi to M/s. Rudra Shipping Services al reduced rate and theiwr bil
might have been reimbursed by Mr. Bhupathi and nat by me.

Have you seen the Test Report given by the CRCL., Vadodara of the samples drawn
from the consignment imported by you under Bil of Enfry No. 5872075 daled
30.09.20247

Freviously, | have nol seen the CRCL, Vadodara Test Report in rfo my consignment in
question. Verbally around 1819-11-2024 | have been informed by Mr. MadduBhupathi
that CRCL Test Report has been come and cargo will gel clearance within 1-2 days

Please peruse the CRCL, Vadodara Test Report dated 18.10.2024, which is uploaded
by your Custorns Broker in the system vide IRN No. 2024101300069800 and the
CRCL, Vadodara Test Repont dated 718.10.2024 received by this office through manw
directly from CRCL, Vadodara. Do you see any difference belween both of the
reporis?

[ have perused both the Test Repors carefully and put my dated signature in foken
On plain reading / perusal of both the Test Reports, both are appearing exaclly same
by fonl, ine spacing, chemical examiner signafure and stamp efc. Buf on carefully
reading, N 5 noted thal Ash content and conclusion repart in the Tes! Raport, as
upfoaded in the EDV System, difer than the onginal Test Repord. Here if can be said
that the Test Report, uploaded by the CB in the system, was an allered / lemnpared
Test Report.

In the statement dated 11.11.2024, Shri Gaurang bhai has further stated that he knows
Mr. Maddu Bhupathi since 2018; Mr. Maddu Bhupathi is operating two firms (i) Mis
SHREE ASHA MATERIAL HANDLING (i) Mfs, Arab Warehousing Services, Office No.
93, 2™ Floor, Plot No. 93, Rishabh Comer, Sector-B8, Gandhidham (GSTNO

Page 12 of 30



6.0

6.1

24ACBFABIZTM1ZA) on going through the whole scenario it appears that in this case

the CRCL Test Report might have been altered / tempered by Mr. M. Bhupathi, who also
gives it to the CB without his knowledge and in this case they are innocent.

In response to the Summons dated 11.11. 2024, Shri Maddu Bhupathi has
appeared to give his voluntary statement under Section 108 of the Customs Act, 1962
(RUD-V), wherein he inter-afia stated that: he is operating two firms (i) M/s. SHREE
ASHA MATERIAL HANDLING (i) M's. Arab Warehousing Services and engaged in
transportation and freight forwarder business, he knows Mr. Gaurang Hareshbhal
Sathwara of M/s. Khodiyar Marketing Private Limited, Mundra since 2018; he do not
have any Customs Broker Licence bul arranged clearance of some import
consignments through other Customs Brokers, personally, he do not know any person
of Mfs. Rudra Shipping Services, Gandhidham; Mr. Yishal Nagar infroduced me with
the Customns Broker Sh. Bharat Jethalal Gala of Mfs. Rudra Shipping Services,
Gandhidham; he give letter dated 30.09 2024 and other KYC documenis (viz, PAN
MNo., GST Reg. Mo, IEC number) of M/s. Khodiyar Marketing Pvt. Lid. to Sh. Bharat
Jethalal Gala of M/s. Rudra Shipping Services, Gandhidham and asked him for filing of
Bill of Entry for custom clearance of the imported fuel oil consignment; Sh.
Gaurangbhai vide letter dated 20 08,2024 has authorized my firm M/s. Shree Asha
Material Handling to transact Custom House Agent Business and to sign Customs
Documents such as Bill of Entry, Shipping Bills etc.; Sh. Gaurangbhai of M/s. Khodiyar
Marketing Pvi. Lid. has not issued letter dated 30.09. 2024, by editing in computer,
he prepared the same to appoint M/s. Rudra Shipping Services, Gandhidham as
Customs Broker for clearance of the imporied consignment of Fuel Qil at Kandla Port;
he edited / alterad CRCL Test Report and forward the same to Mr, Bharatbhai of Mis.
Rudra Shipping Services from his mobile No. 9879835950 and message to upload the
same and give query reply to the Bill of Entry No. 5879075 dated 30.09.2024 to get
clearance of the Bil of Entry from assessment, M/s. Rudra Shipping Services,
Gandhidham was not aware about tempering in the said Test Report, they only
uploaded the copy, which was sent by him on whatsapp to Sh. Bharatbhai at 07:05 pm
on 18.10.2024;he had made online payment to M/s. Rudra Shipping Services,
Gandhidham against their e-invoice from his firm M/s. Arab Warehousing Service
account and Mr Gaurangbhai was not aware about this; Sh. Gaurangbhai was
unaware about the appointment of M/s. Rudra Shipping Services, Gandhidham as
Customs Broker for clearance of their imported Fuel Oil consignment at Kandla Port,
Mr.Gaurangbhai has issued authorization letter dated 20,08 2024 in favour of his firm
M/s. Shree Asha Material Handling, but by tempering / editing he prepared
authorization letter dated 30.09.2024 on the fake letterhead of M/s. Khodiyar
Marketing Pvt. Lid., Mundra and authorize M/s. Rudra Shipping Services, Gandhidham
as Customs Broker at Kandla Port,

Some relevant guestion and answers of ShriMadduBhupathistatement dated

14.11.2024 are re-produced hereundear:

.10 Sh, Gaurangbhai in his statement dated 11.11. 2024 has slated that he has not issued

the letter dated 30.09.2024, by which Mis. Khodiyar Marketing Pvt. Ltd. Has appointed
Mis. Rudra Shipping Services has been appointed as CHA for clearance of their import
consignment al Kandla Porl. Pl Explain as to who has prepared this letter on fake
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letterhead of M/s. Khodiyar Marketing Pvt. Ltd. and give it to the CB M/s. Rudra
Shipping Services, Gandhidham?

Ans. As | already stated herein above that | have given this authority letter to Sh. Bharatbhai

Ans,

of M/s. Rudra Shipping Services, Gandhidham. | agree that Sh. Gaurangbhai of M/s,
Khodiyar Marketing Pvt. Ltd. has not issued this letter but, by editing in computer, | have
prepared the same to appoint them as Customs Broker for clearance of the imporied
consignment of Fuel Qil at Kandla Port.

Why wou prepared fake letter dated 30009.2024 to appoint Mis. Rudra Shipping
Services as Customs Broker for clearance of imported consignment of Mis, Khodiyar
Marketing Pvt. Ltd. at Kandla Port? What was your interest?

| have no extra benefit but 1o show my performance and to keep their business
continue with me, | have prepared said authoritative letter dated 30.00 2024 by editing
in computer,

.12 Please paruse the CRCL, Vadodara Test Repori, which is sent by you on whaisapp to

Ans,

Q.13

AN,

Mr.Bharatbhai of M's. Rudra Shipping through your mobile number- 8879635950 to
upload in the System and give guery reply to the Bill of Entry Mo. 5879075 dated
30.09.2024. Have you forwarded this Test Report to Mr.Bharatbhai of M/s. Rudra
Shipping and message him to upload the same and give query reply o the Bill of
Entry No. 5872075 dated 30.09.20247

After perused the said Test Report and in token | put my dated signature on i. | accepl
that | have whatsapp the said altered CRCL Test Report and message Mr.Bharatbhai
of M/s. Rudra Shipping and message him to upload the same and give query reply to
the Bill of Entry No. SE79075 dated 30.09.2024 to get clearance of the Bill of Entry
from assessment

Please peruse the slatement dated 09.11.2024 of Mr.Bharatbhai of M/s. Rudra
Shipping Services and screenshot printouts submitted by him during his statement,
wherein he stated that you have provided him the edited / altered CRCL Test Report
and message him to upload the same and give query reply. Please state whether you
are agrea with his submissions and also give details of other documents you provided
to him for filing of Bill of Entry.

| carefully perused the statement dated 09.11.2024 of Mr.Bharatbhal of M/'s. Rudra
Shipping Services, Gandhidnam and in token | put my dated signature on it. Afler
perusal, | fully agree with the submissions, which have been stated by him in his
statement dated 09.11.2024, Here, | confess that | have edited / allered the CRCL Test
Report dated 18 10,2024 and forwarded the same to Sh. Bharalbhai of M/s. Rudra
Shipping Services, Gandhidham for getting clearance of the said Bill of Entry from
faceless assessment. M/s Rudra Shipping Services, Gandhidham was nol aware
about tempening in the said Test Report, they only uploaded the copy, which was sent
by me on whalsapp to Sh. Bharatbhai at 07:05 pm on 18.10.2024. For filing of Bill of
Entry, | have provided other required documents viz. Commercial Invoice, Packing List,
Bill of Lading, Country of Ongin, Load Porl analysis report etc. to the Customs Broker
M/s. Rudra Shipping Services as | received from the importer M/s. Khodiyar Marketing
Pvt. Ltd
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Q.14

Anis

Q.15

Ans

Q.17

7.0

Please paruse copy of tha a-invoice No. RSS/IA/0032 dated 0410 2024, issued by M/s.
Rudra Shipping Services, Gandhidham to Mfs. Khodiyar Marketing Pvt. Ltd,, Mundra.
Sh. Bharatbhai in his statement dated 09.11.2024 has siated that he has received
payment against this invoice. Have you made payment of this invoice to M/s. Rudra
Shipping Services, Gandhidham?

| paruse the said e-invoice and confirm that | have made online paymeant of this invoice
io Mis. Rudra Shipping Services, Gandhidham from my firm M/s. Arab Warehousing
senvice account and Mr.Gaurangbhai was not aware about this

Please peruse statement dated 11.11.2024 of Sh. Gaurangbhai and offer your
comments on his submissions?

| carefully perused the statement dated 11.11.2024 of Mr.Gaurangbhai of M/s.
Khaodiyar Marketing Pvt. Lid., Mundra and in token | put my dated signature on it. After
perusal, | state that he was unaware about the appointment of Mfs. Rudra Shipping
Senvices, Gandhidham as Customs Broker for clearance of their imporied Fuel il
consignment at kandla Port. Mr.Gaurangbhai has issued authorization letter dated
20.08.2024 in favour of my firm M/s. Shree Asha Material Handling. But by tempering
{/ editing | have prepared authorization letter dated 30.09.2024 on the fake letterhead
of M/s. Khodiyar Marketing Pvt. Ltd,, Mundra and authorize M/s. Rudra Shipping
Services, Gandhidham as Customs Broker at Kandla Port

Anything other do you wanlt to submit here.

Ans. In this case the importer and the Customs Broker M/s. Rudra Shipping
Services haz not done anything wrong at their part. All the editing /
tempering in the documents, as stated above, were done by me for getting
early clearance of the import consignment in question to show my performance
before the importer by getting sarly custom clearance of their import consignment
at Kandla Port to get their import work permanantly. Here | confess the acts and
omissions done by me and accept my mistakes in this case However, |
reguest you take lenient view as it is my first mistake and here | assure you o not
o do anything wrong in my fulure.

The goods were declared by the importer as “Fuel Qil" (CTH-27101959) which attract

BCD @2 5%, SWS@10% and IGST @18%. Whereas, the goods imported by the importer
vide above bill of entry are found to be “Waste Oil (Hazardous)™, which is properly classifiable
under CTH 27109100 (others) which attract BCD@5%, SWS@10% and IGST@18%.
Accordingly, the differential duty arises due to re-classification of the said Bill of Entry in the
correct CTH of imported goods worked out hereunder:

(Value in Rs.)

|Bill of Entry | Quantity | Ass. Value | Duly  under | Duty | Duty Payabie | Duty |
No and | (inkgs) | Declared in | CTH Payabile under CTH | payable
Date ihe BE 27101959 Declared | 27108800
(5879075 | 321860 | 8673741 | BCD@Z5% | 2168435 | BCD@S% | 4336870 |
dated
30.09.2024 | SWS@10% | SWS@10%

GST@I18% | | csT@18% |

| = |
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7 From the above it is clear that the imporer had mis-classified the CTH and mis-
declared the description of the imported goods to evade applicable duty on the same. The
imporier does not have any Authorization issued by the MOEF/GPCBI/CPCB to deal with
hazardous waste oil in any manner. Therefore, goods imported under above Bill of Entry Mo.
5879075 dated 30.09.2024 are able for confiscation under Section 111({m) of the Customs
Act, 1962 and the imporer has rendered theamselves liable for penal action under Section 112

{a) of the Customs Act 1962

7.2 The person Mr.Maddu Bhupathi, authorized by the importer for clearance of the
present consignment, in his statement dated 14.11.2024 has clearly confessed that he
prepared fake authorization letter dated 30.09.2024 on fake letterhead of the imporer and
authorize M's. Rudra Shipping Services, Gandhidham for getting customs clearance of the
imported cargo of hig client / importer M's. Khodiyvar Marketing Private Limited, Mundra.
Mr.MadduBhupathi has also confessed that he had edited / altered the CRCL Test Report and
provided the same to the CB on whatsapp and message him to upload the same and give
query reply in the EDI System. From the confessional statement given by Mr. MadduBhupathi,
it is very clear that he was the KEY PERSON in this case, who knowingly & deliberately
prepared forged documents, as discussed supra, to get custom clearance of the hazardous
cargo illegally as import of hazardous nature cargo is prohibited. Therafore,
Mr. MadduBhupathi rendered himself for penal action under Section 112 (a) and 114 A& of the
Customs Acl, 1962,

8. Relevant Legal Provisions Applicable in this Case:
Section 2(25) defined the terms "Import Goods™

Smported goods™ means any goods brought into India from @ place oulside india but
does nol include goods which have been cleared for home consumplion.

Section 46. Entry of goods on importation:

{4) The importer while presenting a bill of entry shal make and subscribe fo a
declaration as to the truth of the contents of such bill of entry and shall, in support of
such declaration, produce (o the proper officer the fwvorce, i any ralaling o the

imported goods.

[4A} the importer who presents a bill of entry shall ensure the following, namely:
{a) The accuracy and completenass of the information given therein;
(b} The authenticily and validify of any document supporting it and

(el  Complance with the resfriction or profubition, i any, relating to the goods
wrider this Act or under any ofher law for the lime being in force.]

Page 16 of 30



Saction 111. Confiscation of improperly imported goods, etc. = The following goods brought
from a place owlside India shall be Nable fo confiscation: -

(a) —

(m) any goods which do nol cormespond in respect of value or in any other parficilar
with the enlry made under this Ac! or in the case of baggage with the declaration made
under section 77 in respect thereaf, or in the case of goods under transshipment, with
the declaration for fransshipment referred o in the proviso to sub-section (1) of section

54

Section 112. Penally for improper imporiation of goods, etc. =Any parson, -

fal

(b)

who, in refation to any goods, does or omits fo do any act which acl or omission
would render such goods Fable to confiscation under section 111, or abels the
doing or omission of such an act, or

who acquires possession of or is in any way concerned in camying. removing,
deposiing, harbouring, keeping, concealing, sefling or purchasing, or in any
other manner dealing with any goods which he knows or has reason lo believe
are Kable to confiscation under section 171,

shall be liable, -

i)

fil

LT

i the case of goods in respect of which any prohibition is in force under this
Act or any othar law for the time being in force, fo a penalty nol exceeding the
value of the goods or five thousand rupees, whichever is the grealer;

in the case of dullable goods, other than prohibited goods, subject lo the
provisions of section T14A, o a penally not exceeding ten per cer. of the duly
sought to be evaded or five thousand rupees, whichever is higher:

Provided thal where such duly as delermined under sub-section {8) of sechion
28 and the interes! payable thereon under section 28AA is paid within thirty
days from the date of communication of the order of the proper officer
determining such duty, the amount of penally liable to be paid by such person
under this section shall be twenty-five per cent. of the penally so defermined;

in the case of goods in respact of which the value stated i the eniry madea
wider this Act or in the case of baggage, in the declaration made under sechion
77 in either case hereaffer in this section referred to as the declared value is
higher than the value thereof, to a penally nol exceeding the difference
between the declared value and the value therecl or five thousand rupees,
whichever is the grealer,
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fiv) in the case of goods falling both under clauses (i) and (i), 1o a penally 10mol
axceading the value of the goods or the difference befween the declared value
and the value thereol or five thousand rupees, whichever is the highest;

ivi in the case of goods falling both under clauses (u) and (i), to a panally nol
axceeding the dily sough! lo be evaded on such goods or the difference
between the declared value and fhe value thereofl or five thousand rupees,
whichaver is the highas!.

8.1 Hazardous waste oil is coverad under Schedule-Vl and govern under Rule-6 and Rule-
12 of Hazardous and Other Wastes (Management and Transboundary Movement) Rules,
2018, issued by the Government of India in the Ministry of Environment, Forest and Climate
Change.

Rule 6(1)Grant of authorization for managing hazardous and other wastes.- (1) Every
occupéer of the facility who is engaged in handling, generation, coflection, storage, packaging,
transportation, use, treatment, processing, recycling, recovery, pre-processing, co-processing,
utilization, offering for sale, transfer or disposal of the hazardous and other wastes shall be
required to make an application in Form 1 to the State Pollution Control Board and obtain
authorization from the State Pollution Control Board within a period of sixty days from the dale
of publication of these rules.

Rule 12(1): Mo import of the hazardous and other wastes from any country to India for
disposal shall be permitted.

Rule 12(2): The import of hazardous and other wastes from any country shall be permitted
only for recycling, recovery, reuse and utilization including co-processing

Rule 12{6): No import of the hazardous and other wastes specified in Schedule V| shall be
permifted.

The Hazardous Waste Oil figures at Basel No. A4060 of the Schedule-WI, which is
summanzed.-

SCHEDULE W1
[See rules 12 (6), 12 (7) and 14(1)]

Hazardous and Other wastes prohibited for import

Basel No. Description of hazardous and other wastes
| {1) {2)
' A4080 Waste oilsiwater, hydrocarbonstwater mixturas,
emulsions

9.0 From the above, it is clear that the 321.86 MT cargo imported under Bill of Eniry No.
5879075 dated 30.09.2024 was mis-declared as Fuel Oil, which s actually Hazardous
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8.1

8.2

Waste Ol and import of hazardous nalurg cargo is prohibited. Thereby, it appears that
the said imported cargo was deliberately mis-declared in the Bill of Entry as “"Fuel Oil"
and classified under CTH-27101851 to avoid the prohibitions. In light of the provisions
of Section 46 of the Customs Act, 1962, the importer is under legal obligation to make
accurate and truth declaration in the Bill of Entry but they failed to do so

Mr. Maddu Bhupathi, who was authorised by the importer Mis. Khodiyar Marketing Pvt.
Lid., Mundra for clearance of the present consignment al Kandla Port, was well aware
about the aclual CRCL Test Feport and thereby he intentionally ! deliberately has
prepared edited / altered CRCL Test Report and provided the same to the Customs
Broker on whatsapp and message him to upload the same and give query reply in the
EDI System. He also prepared fake authorization letter dated 30.09.2024 on fake
letterhead of the importer to authorize M/s. Rudra Shipping Services, Gandhidham for
getting customs clearance of the imporied cargo of his client / importer. From tha
confessional statement given by Mr. Maddu Bhupathi, it is very clear that he was the
KEY PERSON in this case, who knowingly & deliberately prepared forged documents,
as discussed supra, to get custom clearance of the hazardous cargo illegally as import
of hazardous nature cargo is prohibited. Therefore, Mr. Maddu Bhupathi rendered
himsell for penal action under Section 112 (a) and 114 AA of the Customs Act, 1962

The Customs Broker M/s. Rudra Shipping Services, Gandhidham has failed to check

the KYC of the importer provided by Mr. Maddu Bhupathi. They have also failed to ascertain
thecorrectness of the Test Report uploaded on the system and therebyrendered themselves
for penal action under Section 112 (a) of theCustoms Act, 1962

9.3

In view of the above, the Investigation report proposed the following-
M/s. Khodiyar Marketing Pwt. Lid., Mundra at First Floor, Office No. 124-125, Flat No.

54/1, Sadguru Empire, Adani Port Road, Dhrub, Mundra, Kulch-370421 and Sh. Maddu
Bhupathi residing at Plot No. 174, Duplax-1, Sector-7, Gandhidham may be called upon to
show cause as to why:

i.

321.86 MT cargo valued of Rs.86,73,741/-, imported under Bill of Entry No. 5879075
dated 30.09.2024 periaining to the imponer M/s. Khodiyar Marketing Pvi. Ltd.. Mundra
should not be held liable for confiscation under Saction 111 (m) of the Customs Act,
1962,
The differential duty amount of Rs 281463/ arising on account of mis
clagsification of the goods, should not be recovered under Section 28(4) of the
Customs Act, 1962alongwith interest under Section 2BAA of the Customs Act, 1962,
Penalty under Section 112(a) and/or 114A of the Customs Act, 1962 should not be
imposed upon Mfs. Khodiyvar Marketing Pvi. Ltd
Penalty upon Sh. Maddu Bhupathi should not be imposed under Section 112 (a) and
114 AA of the Customs Act, 1962
Penalty upon Mfs. Rudra Shipping Services, Gandhidham should not be
imposed under Section 112 {a) of the CustomsAct, 1962,

9.4 The brief facts of the Investigation repor were communicaled to all three noticees
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Waiver of Show cause notice

10. M/s. Khodiyar Markeling Pvt. Ltd and Sh Maddu Bhupathi vide their Inilm+dalad
11.12.2024 requested for waver of SCN in the instant matter. However they both requested
for personal heanng before deciding the case. Similarly, M/s. Rudra Shipping also requested
for waiver of show cause notice and requested to be heard in person. Considering their
request, | hereby allow the request of all the noticees for waiver of Show Cause notice in the
matter.

SUBMISSION-

11.  M/s. Khodiyar Marketing Pvt. Ltd vide letter dated 11.12.2024, interalia, submitted that
they did not want any show cause notice in the matter and the matter may be decided on
priorty. Further they have relied upon the OO dated 13.01.2020 issued by ADC, Mundra in
the matter of M/s, Gujarat Enterprise, Bhavnagar.

12, Shri Maddu Bhupathi vide letter dated 11.12.2024, interalia, submitted that he did not
want any show cause nolice in the matter and further submitted that he had already tendered
his statement during the investigation. He had nothing to add and requested to decide the
matter on merit

RECORD OF PERSONAL HEARING-

13. Opportunity of personal hearing was provided to M/s. Khodiyar Marketing Pvl. Ltd. and
Shri Maddu Bhupathi on 13.12.2024 and 17.12 2024 respectively vide this office letter dated
11.12.2024.

14.1 Shri Gaurang Hareshbhai Sathwara, Director Mis. Khodiyar Marketing Pvt. Ltd
appeared for personal hearing on 13.12.2024. During the course of hearing, he submitted that
he had imported goods under bona fide belief and faith on the importer. He further expressed
his willingness to submit additionally in writing. He further requested to release the impugned
goods,

Further, he requested that if the adjudicating authority takes a view that goods are
Waste Oil (Hazardous) as proposed in the Investigation report, then the goods may be
allowed to be released subject o the condition that goods are sold to waste re-cycler in lerms
of Rule-12 of Hazardous and Other Wastes (Management and Transboundary Movement)
Rules, 2018, issued by the Govermnment of India in the Ministry of Environment, Forest and
Climate Change
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14.2 In this regard, he has provided the following documents-
(a) Sale Contract executed between M/s. Klwdlya_r Marketing Pvi. Ltd and M/s.
Ashapura Petrochemicals Industries for the Purchase of 321.860MT imported through
Bill of Entry No. 5879075 dated 30.09.2024.
{b) Letter dated 16.12.2024 issued by M's. Ashapura Petrochemicals Industries for the
purchase of 321 680MT Waste Qil (Fuel Oil) from M/s, Khadiyar Marketing Pvi. Lid.
(¢} Consent and Authorisation order issued by Gujarat Pollution control Beard in
favour of M/s. Ashapura Petro Chemicals Industries.
(d) Pass Book for recycling of Hazardous waste &0ther waste.

15, Shri Maddu Bhupathi appeared for personal hearing on 18.12.2024 and requested to
decide the case on meril.

151 Shr Bharat J Gala, appeared on behalf of Mis. Rudra Shipping Services for personal
hearing on 27.12.2024. He submitted that the allegations against him are baseless. He also
submitted that he had followed all the legal requirements like KYC atc. In the processing of the
impugned BoE. Any act of omission or misconduct was not at his end. Moreowver, since his act
was limited towards the role and activities of CHA only, the same needs to be acknowledged
and proceedings under act relevant for srmueggling etc. May not be invoked. He also wished
that he did not require the SCHN. He further prayed that said IR may be brought to an end
about him as soon as possible and all the allegations against him may be droppad.

Discussion and findings:-

16. | find that the instant matter pertains to mis-declaration of goods in order to bypass the
prohibition/restriction imposed on the said goods, | have carefully gone through the
Investigation report, reguest letters for waiver of show cause nolice and personal hearing and
other relied upon documents supplied by the SIIB, Kandla

17. Inihe instant case, the issues to be decided by me are:-

{i) whether the Classification of the subject goods declared in the Bill of Entry,
neads to be rejected and reclassified as per the Investigation repor;

(i) whather the subject goods imporied by Mis. Khodiyar Marketing Pvt. Lid are
liable for confiscation under section 111(m) of the Customs Act, 1862,

{iii} Whether the importer is liable for payment of duty under Section 28{4) of the
customs Act, 1962 alongwith interest under Section 2844 of the Customs Acl,
1962,
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(iv) whether M/s. Khodiyar Marketing Pvt. Ltd is liable for Penalty under Section
112{a) and/or 11#&9!&15 Customs Act, 1962

{iv) whether Shri MadduBhupathi iz liable for Penalty under Seclion 112({(a) and
114AA of the Customs Act, 1962

(v} Whether M/s. Rudra Shipping services is liable for penal action under Section
112(a) of the Customs Act, 1962,

18. | find that M/s. Khodiyar Marketing Private Limited, the importer had filed B/E No.
5879075 dated 30.08.2024 for clearance of 321.86 MT Fuel Qil through the Customs Broker
M/s. Rudra Shipping Services, Gandhidham.

19. | find that the faceless assessment officer had pushed the Bill of Entry to Pont
Assessment Group (PAG) (i.e Custom House, Kandla) while mentioning the discrepancies

between the test report uploaded by the Customs Broker and furnished by the CRCL,
Vadodara.

20. The genuine Test report issued by CRCL, Vadodara is reproduced herain under:-
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20.1Clearly, the above mentionad Test report dated 18 10 2024 issued by Chemical Examiner
Gr.ll, ER_:::L VVadodara, on the basis of certain parameters, opined that the imported goods did
not meet the requirement of fuel Oil IS: 1593:2018 in respect of ash conlent and sediment
The Test report clearly stated that the sample of goods tested was off specification fuel
oiliwaste oil and the same was hazardous in nature.

21. Further, the altered test repor as uploaded by Custom Broker on the EDI is reproduced as
below:-
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211 On perusal of the altered Test Repori, | find that the test report has been carefully
altered to change the ash content from 0.17% to 0.07% by waight in order to hide the cormect
nature of the goods. Further, the remark of Chemical Examiner has bean allerad to hide the
hazardous nature of goods.

Whether the imported goods are hazardous in nature-

22, | find that the Test report dated 18.10.2024 states that the imported goods don't meet
the requirement of Fuel Qil 1S: 1583:2018 in respect of ash content and sediment.
Accordingly, the test report has considered the goods as off speciflication fuel ol waste oil.
Further the Test report relied on parameters like PCBs, PAH=s, Lead Content, Arsenic content,
Cadmium + Chromium + Nickel to conclude that the imported goods are hazardous in nature
in terms of Circudar No. 33/2001-Cus dated 04.06.2001. The said Circular clearly siates that
Samples confirming to heavy metal concentration listed in Appendiz 1 could be re-refined.
Those not meeting the specifications laid down for heavy metals should be classified as
hazardous waste. Therefore, it can be said that those goods meeting the specification given in
Appandix-1 of the said circular are to be considerad as UsedWaste oil fit for re-refining. In this
regard, | also find that permissible limits as provide in the above mentioned Circular are also
prowvided in Part B of Schedule V of Hazardous and other wastes (Management and Trans-
boundary Movement) Rules 2016. The parameters given in said schedule and Circular are
compared with the Test report as given below: -

| S No | Parameter Maximum Maximum As per CRCL
permissible imit as | permissible  limit | Vadodara Test
| per Schedule V of | as per Appendix -1 | report  w.rt BoE
Hazardous and Other | as given in | 5BTA07S dated
waste Rules, 2016 Circular Mo. | 30,08 2024
3372001
1 Lead 100 ppm 100ppm 0.82 ppm
2 Arsenic 5 ppm Sppm ND -
3. |PCBs <2ppm Absent 1787 mgkg or
1.87ppm
4, PAHs 6% 6% | 0.007%
5. Cadmium+Chro | 500ppm S00ppm | 49.04PPM ;
mium+Mickel
6 Flash Point - | Min. 84 Deg | 86 Deg Centigrade
Centrigade
7. | Density E 08510 095% | 09587 gmicm3
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221 On perusal of the above parameters, | find that parameters obtained in Test report are
within the permissible limit as provided in Circular and Schedule V. Both the Circular and
Schedule V allows waste/Used oil, meeting the above specifications, fit for re-refining. In view
of the abowve findings, | find that the imported goods don't fall under the category of prohibited
goods as provided in Schedule Vi of Hazardous and Other waste Rules, 2016 read with Rule
12(6) of the sad Rules as proposed in the Investigation Report and the imported goods are
cormactly classifiable as Waste Oil-Other under CTH 27109900 and the same = fit for re-
rafining.

22.2 | further find that the waste oil falling under tha CTH 27109900 is restricted in nature
and the same is governed by Hazardous and Other Wastes (Management and Transboundary
Movement) Rules, 2018. The importer doesn't have the requisite authorization by Gujarat
Pollution Control Board (GPCB) to deal with waste Oil

22.3 | find that the importer, wvide letter dated 20.08.2024 had given the authonsation to M/s.
Shree Asha Material Handling to get the cargo cleared from Customns. Shri Maddu Bhupathi
(operating M/s. Shree Asha Material Handling) forged a fetter dated 30.09.2024 whereby the
importer appeared o authorise Mfs, Rudra Shipping, Custiom Broker for custom clearance.
ShrivadduBhupathi engaged M/s. Rudra Shipping for customs clearance, Further, the Test
report received by ShriMadduBhupathi was carefully altered by him in order to hide the
hazardous nature of goods.

23. | find that Shri Maddu Bhupali in his statement recorded under Section 108 of the
Customs Act, 1962 has admitted that letter dated 30.09.2024 authorising M/s. Rudra Shipping
was not issued by Mis. Khodiyar Marketing pvt. Lid. and the same was prepared by him by
aditing in computer. He further categorically admitted that he edited/altered CRCL Test Report
and forward the same to M/s. Rudra Shipping Services from his mobile Mo. 9879635950 and
messaged to upload the same (0 gel clearance of the Bill of Entry from assessment, He
further deposed that M/s. Rudra Shipping Services, Gandhidham was nol aware about
tempering in the said Test Report, they only uplcaded the copy, which was sent by him on
whatsapp. The instant case of mis-classification and mis-declaration has been orchestrated by
ShriMadduBhupathi, He had submitted that he had no extra benefit bul to show his
performance and to keep their business continued with him.

24, In view of the above discussion and findings of the Test report and submission in tha
statement, | find that the importer has mis-classified and mis-declared the goods to evade
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applicable duty on the same. The importer does not have any Authorization issued by the
MOEF/GPCB/CPCB to deal with waste oil in any manner.

25. | find that the goods were declared by the imporier as “Fuel Oil" (CTH-27101958)
which attracted BCD @2.5%, SWS@10% and IGST @18%. However the goods imported by
the importer vide abowve bill of entry are “Waste Oil (Others)®, which is correctly classifiable
under CTH 27109900 (others) which altracts BCD@5%, SWS@10% and IGST@18%.
Therefore, the differential duty of the said Bill of Entry in the correct CTH of imported goods is
a5 under;-

(Value in Rs )
As per declaration As per correct CTH
Ascessable Value B&73741 8673741 | Assessable Value
BCD@2.5% 2168435 433687.1 | BCD@S5%
5W§ﬂiﬁ 21684 4 43368.7 EWSQIEE
Total Value for GST 8912259 9150796.8 | Total Value for GST
IGST@18% 1604208 1647143 | 1GST@18% W
Total duty 1842736.3 2124199.2 | Total duty
| Duty evasion 281462.9

In view of the above, | hold that M/s. Khodiyar Marketing Pvt. Lid is liable for payment
of duty amounting to Rs. 21,24 1882/ The differential duty, sought to be evaded, is
Rs.2 B81.462/-.

RELEASE OF GOODS-

26. | find that the goods are Waste/Used 0Oil (other wastes) in nature and are not allowed
tubahnpnﬁedaapwﬂupmwﬂﬁuﬂrﬂm 12(1) of Hazardous and Other Wastes
(Management and Transboundary Movement) Rules, 2018, issued by the Government of
India in the Ministry of Environment, Forest and Climate Change, reproduced below:-

Rule 12(1): No import of the hazardous and other wastes from any country fo India for
disposal shall be permitted

27. However, as per Rule 12{2) of Hazardous and Other Wastes (Management and
Transboundary Movement) Rules, 2018, issuad by the Government of India in the Ministry of
Environment, Forest and Climate Change, reproduced below, the import of hazardous and
other wastes is permitted only for re-cycling, recovery, reuse and utilization including co-
processing:-
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Rule 12{2): The import of hazrardous and other wastes from any country shall
be permitted only for recycling, recovery, reuse and utilization including co-processing.

2B. It is clear that the imported goods are wasie in nature and the same iz permitted only for
racycling, recovery, reuse and utilizalion including co-processing. In this regard, | find that the
impaorter during the course of hearing made a reguest to allow clearance of goods subject to
the condition that the goods shall be sold to Mis. Ashapura Petrochemicals Industries, Plot
Mo, 1&2, Survey No. 3568, Somaiya Industrial Park, Mota Asambiya, Mandavi, Kutch holding
order and consent authorisation from GPCB for the purpose of re-process or recycling.

29, Considering his request, | find that the importer has provided the following documents:-
(a) Sale Contract executed between Mfs. Khodivar Marketing Pvt. Lid and Mis
Ashapura Petrochemicals Industries for the Purchase of 321 .860MT imported through
Bill of Entry No. 5879075 dated 30.09.2024
(b) Letter dated 16.12.2024 issued by M/s. Ashapura Petrochemicals Industries for the
purchase of 321 680MT Waste Oil (Fuel Oil) from Mfs, Khodivar Marketing Pyt Lid.

() Consent and Authorisation order issued by Gujarat Pollution control Board in
favour of Mis. Ashapura Petro Chemicals Industries
(d) Pass Book for recycling of Hazardous waste &0ther waste

30. On perusal of the sale contract axecuted between M/s. Khodiyar Markating Pvt. Ltd and
M/'s. Ashapura Petrochemicals Industries for the Purchase of 321 860MT imported through Bill
of Entry Mo, 5879075 dated 30.092024, 1 find that the sale contract categorically mentions
that the goods shall be sold only for re-process and industrial use not for sales.

31. On perusal of the Letter dated 16.12 2024 issued by M/s. Ashapura Petrochamicals
Industries, | find that M/s. Ashapura Petrochemicals Industries has agreed 1o purchase
321.6B0MT Waste Qil (Fuel Oil) from Mfs. Khodiyar Marketing Pvt. Lid.

32.  Onperusal of Consent and Authorisation order issued by Gujarat Pollution control
Board in favour of Mfs. Ashapura Petro Chemicals Industries, | find that Mis. Ashapura Petro
Chemicals Industries is authorised to operate industrial plant for manufacture of Re-cycled
waste oil and Re-refined Transformer Oil. As per Para 5.3 of the said Order, it is apparent that
they are authorized to operate a facility for collection, storage within factory premises,
transportation and ultimate disposal of waste Qil
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33. In view of the above, | hold that the goods shall be released o the importer only for the
purpose of sale of goods to M/s. Ashapura Petro Chemicals Industries having the required
authorization and facility to deal with Waste Oil

Confiscation of goods and penailties thereof:-

34, I find that the Shn Maddu Bhupathi has mis-classified and mis-declared the goods
imported vide Bill of Entry no. 5879075 dated 30.09.2024, as discussed in the foragoing
paras. This act on his part has rendered the goods liable to be confiscated under the
provisions of Section 111(m) of the Customs Acl, 1962, which is reproduced herein below:-
“Section 111{m) in the Customs Act, 1962
(m) 1[any goods which do not correspond in respect of value or in any other
particular] wath the entry made under this Act or in the case of baggage with the
declaration made under section 77 2[in respect thereof or in the case of goods
under transhipment, with the declaration for transhipment referred to in the
proviso to sub-section (1) of section 54]."

In this regard, | also rely on the judgement of CC Mumbai VsMultimetal Ltd-2002(Tri-
Mumbai), upheld in Apex courl in 2003 (ELT A309 (5C), wherein it is held that when mis-
declaration is established, goods are liable for confiscation irrespective of whether there was
malafide or nod. In view of the abowve, | hold that the goods valued al Rs. 86,73, 741/- are liable
to confiscation under the provisions of Section 111(m} of the Customs Act, 1962.

Penalties on the importer Mis. Khodiyar Marketing Pvt. Ltd, Shri Maddu Bhupathi and
M/s. Rudra Shipping services under Section 112, 114A and 114AA of the Customs Act,
1962,

35, With regard to the penalties under Section 114A andior 112 of the Customs Act, 1962,
| find that both the sections 112 and 1144 attract penalties for evasion of duty.

351 It is perlinent to note that Section 112(a) (i) mandates thatl in case of dutiable goods
the importer is liable to penalty not exceeding ten percent of the duty sought to be
evaded or five thousand rupees, whichever is higher. In the instant case, the duly sought to
be evaded is Rs. 281463/- as discussed earlier. Therefore, both the importer as well as Shni
Maddu Bhupathi have rendered themselves liable for penal action under Section 112{(a)(ii) of
the Customs Acl. 1962
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35.2 | further find that Section 114A also attracts penalty for nonfshort payment of duty by
way of collusion/willfulmis-statementfraud. It is pertinent to note that the penalty under
Section 1144 of the customs Act, 1962 is attracted from person chargeable to duty and
instant case, the importer is the person wha is chargeable to duty. However, offence in the
instant case has been carried out by Shri Maddu Bhupathi who has altered the test report and
engaged in preparing the fake authorisation letter. Shri Maddu Bhupathi has admitted in his
statement that the importer was not aware of the same. In view of the same, | hold that
penalty under Section 114A is not attracted.

35.3  With regard to penalty under Section 114AA of the Customs Act, 1862, | find that Shri
Maddu Bhupathi has made a false staterment and document while presenting the Bill of Entry
by mis-declaring the goods, rendenng himself liable for penalty under Section 114AA of the
Customs Act, 1962,

354  With regard to penalty under Section 112(a) of the Customs Act, 1962 upon Mis.
Rudra Shipping services, | find that penalty under section 112(a) of the Customs Act, 1962 is
attracted only when there is active involvement of the person on whom the penaity is
proposed as the provisions of Section 112(a) clearly coentain words “knowingly and
intentionally” however as per the Investigation report it is clear that M's. Rudra Shipping
services were not aware of the alteration or modification of the Test report carried out by Sh.
Maddu Bhupathi. Further the KYC documents of the importer were forged by Sh. Maddu
Bhupati and Sh. Maddu Bhupathi in his statement admitted that M/s. Rudra Shipping services
were not aware of the same. In view of the same. I hold that penalty under Section 112(a) is
not attracted.

36.  Inview of the same, | hereby pass the following order:-

(i} | reject the classification of the goods imported vide Bill of Entry No. 5875075 dated
30.08.2024 wherein the goods have been declared as fuel oil under CTH 27101954
and order to re-classify the same as Waste Cil-Others under CTH 27109900,
(i} | determine and confirm the demand of differential duty amounting to Rs. 2, 81 463/-
and order to recover the same under Section 28{4) of the Customs Act, 1962.
(i) | order to confiscate the above mantioned goods i.e. 321.86 MT cargo valued at
Rs.86,73,741/-, imported under Bill of Entry No. 5879075 dated 30.09.2024 pertaining
to the importer M/s. Khodiyar Marketing Pvi. Ltd., Mundra under Section 111 (m) of the
Customs Act, 1962 ;

Considering their request | allow redemption of goods under Section 125(1) of
the Customs Act, 1962 on payment of fine of Rs. 8.67,374/-(Rs Eight Lakhs Sixty
Seven Thousand Three Hundred and Seventy Four Only) in lieu of confiscation subject
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to the condition that the goods shall be sold to M/s. Ashapura Petrochemical Industries
Ltd.

{iv) | order to recover interest on the amount of duty confirmed at (n) above under
Section 28AA of the Customs Act, 1962,

(i} | impose penalty of Rs, 28 000/-{Rupees Twenly Eight Thousand only) under
Section 112{a) upon M/s. Khodivar Marketing Pvi. Lid

(vil) | impose penally of Rs.28 000/~{Rupees Twenty Eighl Thousand only) under
Section 112({a) upon Shri Maddu Bhupathi.

(vil} | impose penalty of Rs. B6,73,741/-{Rupees Eighty Six Lakhs Seventy Three
Thousand Seven Hundred and Forty One only) under Section 114AA upon Shri Maddu
Bhupathi,

{ix} | don't impose penalty under Section 112{a) upon M/s. Rudra Shipping
services,

37. This order is issued without prejudice to any other action that may be taken against the
importer or any other person under the Customs Act, 1862 or any other law for the time being

in force. %
L]

et

(Vishwajeel Singh)
Additional Commissioner
F No. GENJADJADC/2699/2024-Adjn
DIN- 20241271MLO000313113
To,

i} M/'s. Khodiyar Marketing Private Limited having address at First Floor, Office No.
124-125, Flat No. 54/1, Sadguru Empire, Adani Fort Road, Dhrub, Mundra, Kulch-
aro421

'._Lv'z}’r Shri Maddu Bhupathi, Plot No. 174, Duplax-1, Sector-7, Gandhidham.

(i} M/s. Rudra Shipping services, Goyal Commercial Centre, Plot No. 259, Ward No.

12-B, Second Floor, Gandhidham-370201

I. Thie Deputy Commissionar (SIIB), Customs House, Kandla for information and
necessary action please.
1. The Superintendent (Rewew/EDI) for necessary action

3. Guard File
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