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q-tcftwqfr+ sr+.r + h-s tcil++wrfttffi 'nq {E qft ftqr q'cr t
This copy is granted free of cost for the private use of the p3rson to whom it is issued.

ffrrgo aGFw rgoz ff qmrzgSff (1) (qfi {rrtBrr h qffi rMh

Under Section 129 OD(1) of the Customs Act, 1962 (as amended), in respect of the
rieved by this order can prefer a Revision
Secretary (Rev sion Application), Ministry
ent Street, Nerv Delhi within 3 months

qrrfr t sq;r { +t{ 6cfr rs qe{r + qsi + qEil TEq{ +lm fr ft qq adcr ff nfr fi
a-r&c t a q-fri h ot<{ qr< (ftczd3ff qF-{ 1qrifi rtrtm, e+ {arq-{, tmrq frqml
{iF< {rrt, Ti fuff +} ${Oqq qT+fi.rq-d a< r+t Q.

following categories of cases, any person agg
Application to The Additional Secretary/Joint
of Finance, (Department of Revenue) parljam

from the date of communication of the order.

qtq/Order relating to :

+i-n h 6c + qrflftr *l qrq

any goods imported on baggage

qrcr i qrqrc q-<t t( srfi i ilr<r rmr iftr qrcd + s{t rrdq Fir{ r< valt r rg
qrd qT r$ rr<rdr grfr T{ vilt trrt + Rq csft-{ crq s-flt c , + {( qT s'{ ltral sri T(
eflt lrq qm f,t crr.r fr q+fud qrq + $ff A.
any goods loaded in a conveyance fo r importation into India, but which are not
unloaded at their place of destination in india or so much of the quanuty of such goods
as has not been unloaded at any such destination if goods urrloaded at such destination
are short of the quantity required to be unloaded at that destination.
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Payment of drawback as provided in Chapter X of Customs A(:t, 1962 and the rules
made thereu nder.
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6 of the Court Fee Act, 18 70.
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4 copies of the Application for Revision.
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fee prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application,

If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees

or less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

r< d. 2 h a*{ (+d crcfr i BrirFrr <rq qrrfr h vri;s q cR 6tt qfr Eq qA$ t
cr{il [((€ nccr fr fr + mqru-6 qfrfrqq rsoz ff Erc 12e g (1) h ar*{ Et{ ff.C.-
a i frqru-q, +dk tser< go dr< t+r w cftq qB$<or t sqr ffifue ct T{ qftq

r<mt{
In respect of cases other than these mentioned under ltem 2 above, any person

aggrieved by this order can file an appeal under Section 129 A(1) of the Customs Act,

1962 in form C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at

the following address :

Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench

2nd Floor. Bahumali Bhavan,

N r, Girdha r Nagar Bridge, Asarwa,

Ahmedabad-380 016

1rE rifr-q, q-grrtrr ,r-s-i', fi-r. fi-{trcflrt

siT, 3rilc{r, 3f,{{(rErE- 3 B 0016

5 frmge+, qBfrqq, 1e52 ff sr<r 12e q (6) h q6-{, mqru-w' qfrft{q, 1e62 + srtr 12e

S (1) + qtr'q {fi-{ t srq ffifu+ qw riv* Ai qrRC-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1)

of the Customs Act, 1962 shall be accompanied by a fee of -

(TF) flh' 1 sqfo'd rtq+ t q-{i ntff frqrg-w qffi Em ci?n rcr g-fr dl< alTnr dzn iFTTcr

.rqr ik fi <F'q cl-q qrq 6cg cr sr+ nq d fr cfi trsr< {cq.

(a) where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is five lakh rupees or less, one

thousand ru pees;

*r1o l sqfur cm+ i s-{i Arff mqr{-6 qffi Er<r qirn rql gw dr< aIIEr irrtT iFIrqT

rrcr <d ff <6ur qts qftr rscq + qB{ A nfr-{ Tqt q=TRr srtr t qfrfi a fr fr; viv 6rr<
qtrg

Er)

(

(b) where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees;

n lo 1 sqfue qrr+ d s-{i Rtfr frcl{lm qffi Er<r cifi lrcl tw,
Tcr <s ff ffiq rqrs ETftr Fqq t qBfi d fr; <s Ern t,cg

dlt qm qr v{rFtT(Ir)

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than fifty lakh rupees. ten

thousand rupees

(c)

(rT )
Eq qrt{r } fr{-a qfur{"r t qrc}, cit rrC tr6 + rro rr<r "nd 
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r1o!m sti q(, (6i t-c-d ds R-{rs fr t, 3{ftm rrr qrq.n 

t

d( ) An appeal against this order shall lie before the Tribunal on payment of 10o/o of the duty demanded where duty

or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

so qfrfrqq f,t sr<r rzs (c) h {frdd q+{ xrft'fi<qr h qqq qrr{ r&+ qr*<+ qa- ($)

+{ ilt$ h Rq cr r(ffi fr1 tw<i + frq fi Rtff q-q rd-q-t + fts frs ?r( aTftq , -
{ir.rl (q') qftq cr qri<t ra fi rerFrf{ } ftq an-< qr+fi t qrq {q} vt< nt fir {w ft
riqT A+ ilRs.

-:----nlaq,

Under section 129 (a) of the sald Act, every application made before the Appellate Tribunal-

:Q) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(ll.hr restoration of an appeal or an applacation shall be accompanied by a fee of five Hundred rupees
\5r.\
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M/s. Om Fashion, A - 7lA, Shiv Krupa Building, B/h. Vaishali Cinema,
Umlyadham Road, surat - 395 oo3 (hereinafter referred to as 

,,tre 
Appellant,,) have filed

the present appeal against the order-ln-original l,lo. 140/AB/ADC/|CD-

SACHIN/SRT/2023-24, dated 19.03.2024 (herein after referred to as ,,the 
impugned

order") passed by the Additional commissioner, customs, surat (herein after referred to
as "the "adjudicating authority").

2 Facts of the case, in brief, are that the Appeilarrt had imported capitar
Goods machinery, i.e., 08 sets of computerized Embroidery Machine under EpcG
Licence No. 5230012015, dated 27.06.2013 by saving custorns Duty amount of Rs.

10,41,839/- (Actual Duty Utilization of Rs. 11,23,155/-) under the cover of the betow
mentioned Bills of Entry at zero duty by availing the benefit of exr:mption available under
Notificatlon No.2212013 - cus., dated 18.04.2013. The details of import dre as per Table

- I below:

TABLE-l
T otal Duty
F:regone /
E ebited at
tlre time of
c learance

ln Rs

t,67,872t-

2,83,836/-

:2,71,3471-

11 23 155t-
As
SAV

per para 5.10 of Handbook of proced

ed amount is admissible.
ures, 10% enhancemert in CIF value of duty

2.1 Against the said EpCG Licence No. 5230012015, dated 27.06.2013, the
Appellant had executed a Bond dated 10.09.2013 before the Deputy/Assistant

commissioner of customs, lcD - sachin, surat for an amount of lls. 32,00,000/- backed

by a Bank Guarantee No.4053613Bcoooooo3, dated 30.07.2r)13 for Rs. 1,60,000/-

issued by the state Bank of Mysore, Ashwinikumar Road, surat arrd paid Rs. 9,000/- vide
TR - 6 challan No. 130/13-14, dated 'l 1.03.2014. They had undertaken to fulfilll the

export obligation as specified in the said Notification and the said license.

2.2 The said machinery, i.e., 08 sets of Computerizec Embroidery Machine

imported under the aforesaid EPCG Licence were installed at thei.factory premises, i.e.,

A ' 718, shiv Krupa Building, B/h. Vaishari cinema, Umiyadham lioad, surat - 39s oo3

as per the lnstallation certificate dated 05.12.2013 issued by the chartered Engineer, Dr.

P. J. Gandhi, surat, certifying the receipt of the goods imported arrd its installation.

Sr
No

Assessable
Value (Rs.)

Duty saved
/ available

as per

EPCG
Licence
(ln Rs.)

1 3230932, dated
10.09.2013

24,84,8771-

2 3231416, dated
'10.09.2013

02 12,42,438t-

4530430, dated
03.02 2014

02 11,87352t-

10,41,839t-

TOTAL 08 Sets 667t-49 1 10,41 839/-

Bank
Guarantee

Amount
(ln Rs,)

1,60,000/-

Page 4 of 10
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2.3 As per the conditions of Notification No. 2212013 - Cus., dated 18.04.2013,

the Appellant was required to fulfilll the export obligation on FOB basis equivalent to Six

times the duty saved on the goods imported as specified on the Licence or Authorization,

or for such higher sum as may be fixed or endorsed by the licensing Authority or Regional

Authority, within a period of Six years from the date of issuance of EPCG Licence, i.e.,

complete 50% export obligation within first block of 1st to 4th years and remaining 50% in

second block of Sth and 6th years. ln the instant case, the EPCG Licence was issued to

the Appellant on 27.06.2013 and accordingly, they were required to fulfilll export

obligation by 26.06.2019, i.e., within a period of Six years from the date of issuance of

Licence or Authorization and submit the Export Obligation Discharge Certificate (EODC)

issued by the Regional DGFT Authority before the jurisdictional Customs authorities.

2.4 Letter F. No. Vlll/6-1785/lCD-SACHlNl2013-14, dated '1 1.07.2017 was

issued to the Appellant requesting them to furnish the copy of EODC or any extension

issued by the Regional Authority, DGFT, Surat for fulfilment of Export Obligation

However, the Appellant had not responded to any of the above correspondences.

2.5 Since, no response was received from the Appellant, a letter F. No. ICD-

Sachin/DGFT/071202O-21, dated 21.10.20022 was written to the Foreign Trade

Development Officer, DGFT, Surat requesting to inform whether the EODC had been

issued or any extension granted to the Appellant or any documents showing the fulfillment

of the export obligation have been received by their office against the aforesaid EPCG

Licence No. 5230012015, dated 27.06.2013. In response, the Assistant Director,

Directorate General of Foreign Trade, Surat vide letter F. No. EPCG/MIs.12020-21 , daled

28.10.2022 informed that the Appellant had not submitted the documents to them against

the aforesaid EPCG License in the matter.

2.6 ln view of the above, it appeared that the Appellant had failed to fulfilll the

export obligation as specified in the Licence and did not comply with the mandatory

condition of the Notification No. 2212013 - Cus., dated 18.04.2013, the condition of EPCG

Licence and also the conditions of the Bond executed and furnished by them. The

Appellant neither produced the EODC issued by the DGFT, Surat nor could produce any

documents showing extension granted by them for fulfilment of export obligation.

Therefore, the Appellant was liable to pay Customs Duty not paid (i.e. saved) by them

amounting to Rs. 1 1 ,23,1 55/- at the time of import / clearance along with interest at the

applicable rate, in terms of conditions of the said Notification read with condition of the

Bond executed by them read with Section 143 of the Customs Act, 1962. Further, the

Bank Guarantee No. 40536138G0000003, dated 30.07.2013 for Rs. 1 ,60,000/- issued by

the State Bank of Mysore, Ashwinikumar Road, Surat and paid Rs. 9,000/- vide TR - 6

Challan No. 130/13-14, dated 1 "l .03.2014, furnished by them against the aforesaid EPCG

No. 5230012015, dated 27.06.2013 appeared liable to be encashed and
a

...1*

in the Government Exchequer.

-L'\.-r\ ---
Page 5 of 10
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28 The Adjudicating Authority, vide the impugned order, has passed order as

The benefit of Zero Duty for EpcG scheme under Notification No. 2212013-cus.,

dated 18.04.2013 on the imported computerized Embroidery Machine imported in

the name of M/s. Om Fashion, not be denied;

customs Duty amounting to Rs. 1 1 ,23,155r being the duty foregone at the time of
import under EPCG Licence should not be demanded and recovered from them
along with interest in terms of Notification No.2212013-cLS., dated 1g.04.20i3 as
amended, read with the conditions of Bond executed arrd furnished by them in
terms of section 143 of the customs Act, '1962 by enforcing the terms of the said
Bond, Further, why the Bank Guarantee No. 40536138G0000003, dated
30.07.2013 for Rs. 1,60,000/- issued by the State Bank or Mysore, Ashwinikumar

Road, Surat and paid Rs. 9,0001 vide TR - 6 Challar No. 130/13_14, dated
11.03.2014 backed against the Bond, shourd not be aprrropriated and adjusted
towards the duty liability as mentioned above;

The imported capital goods should not be held liable for confiscation under section
111 (o) of the customs Act, 1962 read with the conditions of Bond executed in

terms of section 143 of the customs Act, '1962 read with customs Notification No.

2212013-Cus., dated 18.04.2013 as amended from time to time;

Penalty should not be imposed under section 112 (a) end section 117 of the
Customs Act, 1962;

He disallowed the benefit of zero duty for EpcG scheme under Notification No.

2212013 - Cus., dated 18.04.2013 on Machines under ref,:rence imported in the
name of M/s. Om Fashion;

He confirmed the demand of customs Duty amounting to Rs. 11,23,155/- being

the duty foregone at the time of import of capital Goods under EpcG Licence in

terms of Notification No.2212013- cus., dated 19.04.2013 irs amended, read with
the conditions of Bond executed along with interest and o -dered the same to be

recovered in terms of section 143 of the customs Act, 1 962 by enforcing the terms
of the above mentioned Bond;

He ordered to appropriate the amount of Rs. 71,60,000/- by encashment of the
Bank Guarantee No. 40536.138G0000003, dated 30.07.21)13 for Rs. 1,60,OOO/_

issued by the state Bank of Mysore, Ashwinikumar Roart, surat and paid Rs.

9,000/- vide TR - 6 chailan No. 130/13-14, dated 11.03.2014 submitted by the
Appellant. He ordered the same to be encashed and the anrount of Rs. 1 ,60,000/-

.6?.'

lI

s
tr

cEb
tr.: :;j- i.

",:: : .

\
:l

2.7 Accordingry, a show cause Notice under F. No. Vilr/6-1783/rcD-
sAcHlNi2013-14, dated 27.07.2023 was issued to the Appellant, proposing as to why:

i.

ii

detailed below:

I\$,
*.

tl;:
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to be deposited in Government Exchequer and adjusted against the duty liability

confirmed at (ii) above;

He confiscated the subject imported Capital goods imported bythe Appellant under

Section 111 (o) of the Customs Act, 1962 read with the conditions of Bond

executed in terms of Section 143 of the Customs Act, '1962 read with Customs

Notification No.2212013-Cus., dated 18.04.2013. However, he gave an option to

redeem the said goods on payment of redemption fine of Rs. 12,28,6671- under

Section 125 (i) of the Customs Act, 1962;

He imposed penalty of Rs. 1,"12,315/- upon the Appellant under Section 112 (a) ot

the Customs Act, 1962;

He imposed penalty of Rs. 1 ,00,000/- upon the Appellant under Section '1 17 of the

Customs Act, 1962;

3. Being aggrieved with the impugned order passed by the adjudicatlng

authority, the Appellant have filed the present appeal. The Appellant have, inter-alia,

raised various contentions and filed detailed submissions as given below in support of

their claims:

D The adjudicating authority has erred in denying the benefit of zero rate of duty for

EPCG scheme under Notification No. 2212013-Cus dated 18-04-2013;

! The adjudicating authority has erred both in law and in fact while passing the

order;

i. There is inherent provision in Revenue notifications to keep action of

Customs pending till EODC is issued by DGFT;

ii. Therefore, the impugned order is against the facts, illegal and arbitrary;

iii. They have imported certain capital goods under authorisation under EPCG

Scheme for which export obligation in terms of said authorisation was to

be fulfilled within stipulated time frame;

iv. Admittedly exports obligation thereof has been fulfilled in year 2018. Delay

issuance of EODC from the office of DGFT should not be ground to

penalise the Appellant;

D The delay in obtaining Export Obligation Discharge Certificate (EODC) cannot

result in denial of benefit under the EPCG Scheme, which itself has been

formulated to promote export and earn foreign exchange;

F They relied upon the decision of the Final order of the Hon'ble Telangana High

Court in Hetro Lab Ltd. vs. Assistant Commr. of Customs, Chennai - 2019 (370)

ELT 23 (Telangana) in support of their claim;

F The impugned order has been passed without providing opportunity of being

heard and hence liable to be set aside;

F They submitted the proof of their application having being submitted to DGFT'

hence, the matter may be kept in abeyance ll the same is decided by DGFT as

per the Circular No. 16/2017 - Customs;

s/49-s 8/C U S/A H D / 2074-2s

q
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F The adjudicating authority has erred in levying penaltie{i under Section 1 12 (a)

and section 117 of the customs Act, 1962 as well as redemption fine under

Section 125 (1) of the customs Act, '1962 on highly disputed issues and that too

in absence of any malafide, since they have fulfilled th e export obligation and

applied for EODC.

PERSONAL HEARING:-

4. Personal hearing in the matterwas herd on 21.0s.202s in virtual mode. Shri
lshwar Jivani, chartered Accountant, Advocate, appeared for h-"aring on behalf of the
Appellant. He reiterated the submissions made in the appeal memorandum.

5.1 Being aggrieved, the Appeilant has fired the present appear on 13.0s.2024.

The date of communication of the order-ln-original dated 19.03.2024 has been shown

as 27.03.2024. Therefore, the appeal has been filed within normerl period of 60 days, as
stipulated under sectlon 128 (i ) of the customs Act, 1962. Further, the Appellant has
paid Rs. 85,000/- as payment of 75% of pre-deposit of filing the: appeal as envisaged

under the Section 129 E of the customs Act, 1 962 vide TR-6 challan No. 04/24-25, dated
22.04.2024. As the appeal has been filed within the stipulated time-limit and complies

with the requirement of section 129E of the customs Act, 1962 the appeal has been

admitted and being taken up for disposal on merits.

6. lt is observed that the Appellant have in the present appeal contended that

they have submitted the proof of their application having submittetl to the DGFT and the

matter may be kept in abeyance in view of the circular No. 16/20'7 - customs. ln this

regard, the relevant para of the CBEC circular No. '16/2017 - customs, dated 02.0s.2017

is reproduced below for ease of reference:

the licen

ln view of the above, the field formations may issue simple notice to
ce/authoization holders for submission of proof of di:,charge of export

obliga tion. ln case where the licence/auth r subtnits proof of their
application having been submifted to er nay be kept in

&

R

*

"t
{: !

td.r:

frL *./
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DISCUSSION & FIND|NGS:-

5. I have carefully gone through the appeal memorandum filed by the
Appellant, the grounds of appeal, as well as records of the case. 'l'he issue to be decided
in the present appeal is whether the impugned order passed by th -. adjudicating authority

disallowing the benefit of concessional rate of duty under Notificat on No. 103/200g-cus.,

dated 'l I 09.2009, confirming the demand of duty along with inJerest, confiscating the
capital goods under section 111 (o) of the customs Act, 1962 ernd imposing penalties

upontheAppellantunderSections 112(a)(ii) andsection 117of thecustomsAct, 1962,

in the facts and circumstances of the case, is legal and proper or rtherwise.
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abeyance till the same is decided by DGFT. lnstitutional mechanism set up in

terms of lnstruction F. No. 609/119/2010-DBK dated 18-1-2011 for regular

interaction with RA's of DGFT should be used to pursue such cases. However,

i,'n cases where the licence/authoization holder fails to submit proof of their

application for EODC/Redemption Ceftificate, extension/clubbing etc., action

for recovery may be initiated by enforcement of Bond/Bank Guarantee. ln

cases of fraud, outight evasion, etc., field formations shall continue to take

necessary action in terms of the relevant provisions."

6.1 On perusal of the above clarification given by the CBEC, it is observed that

in case the authorization holder does not submit the EODC/ Redemption Letter within the

ribed in the ralorranl nnfification a sim le notice ma ccr rad fn thann

authorization holder. ln case where the license/authorization holder submits proof of their

application having been submitted to DGFT, the matter may be kept in abeyance till the

same is decided by the DGFT.

6.2 ln the instant case, it is observed that the Appellant vide letter dated

09.04.2025 had applied for Redemption of EPCG License No. 5230012015, dated

27.06.2013 to the Joint Director General of Foreign Trade, DGFt, Surat by conveying

that they have fulfilled the export obligation and requested for issuance of EODC in the

matter. However, it is observed that this contention have been raised for the first time

before the appellate authority. The adjudicating authority had no occasion to consider

the same. Moreover, the appeal was sent to the jurisdictional authority for his comments

on the grounds raised in the appeal, but there have been no response. Therefore, I am

constraint to remand the matter to the adjudicating authority to pass fresh order in light of

the CBEC Circular dated 02.05.2017 taking into account the outcome of the decision from

the DGFT authority in this regard.

7. ln view of above, I find that remitting the present appeal to adjudicating

authority for passing fresh order, after taking the submissions made by the Appellant and

pass fresh order after following principles of natural justice, has become sine qua non to

meet the ends of justice. Accordingly, the case is remanded back to the adjudicating

authority, in terms of sub-section (3) of Section 128A of the Customs Act, 1962, for

passing a fresh order by following the principles of natural justice. ln this regard, I also

rely upon the judgment of Hon'ble High court of Gujarat in case of Medico Labs- 2004

(173) ELT 117 (Guj.), Judgment of Hon'ble Bombay High Court in case of Ganesh

Benzoplast Ltd. l2O2O (374) E.L.T. 552 (Bom.)l and Judgments of Hon'ble Tribunals in

case of Prem steels Pvt. Ltd. [2012-TIOL-13'17-CESTAT-DEL] and Hawkins cookers ltd.

12012 (284) E.L.T.677 (Tri.-Del)l holding that Commissioner (Appeals) has power to

remand the case under Section - 35A (3) of the central Excise Act, 1944 and section -
SmtoSuCth21

\

8A (3) of
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B. ln view of above, r set aside the impugned order arrd allow the appeal filed
by the Appellant by way of remand to the adjudicating authority for passing fresh order
after considering the submissions made by the Appellant. The Adjudicating Authority
shall examine the available facts, documents, submissions an c issue speaking order
afresh following principles of natural justice and legal provisions.

The appeal preferred by the Appellant is allowed b1,way of remand.
o
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