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2

q-6 sh 3-s qR b ffi sq*rr & fuS gw fr A qrft 3 ffi crq {6.
qrfr fr,-qr rrqr d
This copy is grantcd frcc of cost for thc privatc usc of thc person to whom it
is issur:d.

Sqt{-co. srffrftqc 1eG2 o1 urg 12s d fi rrl (rl?fl Ti{frftd) & s{$-{

ffiftc-d *tsrd b rTrrd & Trw{ fr ot{ 6qfr gs vr}w t orqi 61
3n-6d q-f,qw 6.-{dr d d E-s ent$ at crR fr1 drfts * : q-fii }. st{r
erq-r wfuszdgffi sfuq tgirlec dqfrtrql, fff, {xffiq, (TrErE frr{Fr) {sii
qrrf, +{ Q, 6l g-{O&rur vd-6< u-qa or q-oi B.
L)nclcr Scction l2() DI){1)r>lthc Customs Act, 1962 (as amcndcd), in rcspect
of th<: lollowing certcgorics of cascs, any pcrson aggrievcd by this order can
pn:fcr a llt:visior: Application to'l'hc Additional Secrctary/Joint Secretary

{Rr:vision Appli<:ation), Ministry ol Finance, (Department of Revenue)

I)arliamcnt St rcct, Ncw I)clhi within 3 months from thc datc of
communication of thc ordcr.

iFHfdRc-d rTEfud o[t{r,zo.d". rclatins ro :

i+A-s * Fq fr rnqrh-d ot{ qrd

any goods imporl r:d

urrd'i rnqrd qr{i eg fu-tff Ertr{ C drqr rrn dfu-c rrrcfr fr s-{b Tr-(rq

62 and

gTFq

&'srq
c u-+qd oFrr

R{rq rR sart q qg rnd rII ss lr<rdr R{Fr rr{ ts-dlt qr+ } ftq o{ffeid
qrs uart q qA w qT BTr rrirdr e{Fr yr s-art rrq qrd qrt qrn fr odfefil
qr€ fr 6.ft d.

(b)

any goods loadcd in a convcyancc for importation into India, but which arc
nol. unloadcd al thcir placc of dcstination in India or so much of thc quantity
of such goods as has not bccn unloadcd at anv such dcstination if goods
unloadcJ at such dcstination arc short of the quantity required to be

unloadcd at that dcstination.

fl ( Sqr{ffi erluftqq iq(r2 } Grrrrrr x d?rr rs]' orrftq drK rrs ft[d
]$" g'* !ryS a1 3f{rqlfi

Paymcnt of drawback ai providcd in Chaptcr X of Customs Act. 19

thc rulr:s madc t hcrcundt:r.

f+fsm eni-ec qd Hra lM fr frP{ffiu
ft-+rb rt-ilfu s-sft1 qiq +1 qrEfr eflt s-s

Frr di qrfBg 
,

ffiRq-A omurkT

(6'(

(a)

(q(

({{)

(b)

(TT)

3

The rcvision application should be in such form and shall be verified iri
manncr as mav bc spccifir:d irr lhc rr:lcvant. rulcs and should bc accompanic-d

by ' '''1

Pl atd tn1 \'€,1870 & T( s. e g{-{qfl & r+fic ftufftd fuq rrq 3r{HR1

l:
,)

,rl

i] 4 copics of this ordcr, bcaring Court Fcc Stamp of paise fifty only in one

copy as prcscribcd undcr Schcdulc 1 itcm 6 ofthc Court Fec Act, 1870.

sre-c esrid & sroar qrq {d r{req o1 a sfrqr, qR d
4 copics of th<: Ortlcr in Original, in addition to relevant documents, if any

(c) 4 r;opics of thc Applicat ion for lRevision
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lrilc No. S/49- l .]5(ltJS/.lM N/J tJN/2025 -26

(u)t ffierq en&E-c ErcR o.-{i }. fts mcr{ffi orfirftqc re62 (sqT dcfrf€rdr C

fruflrdEtsfr erq{fr{, rpts,Eo-s,q-d oilrffiu c-de{ft{fr i{rft{ sndrB

fr r. zoor-1s-ug d d qrlql F.I000/-(F-qq \'€ EqR rn y, fim rfr err616, g
sw fua Urrdn t u-qrFrfi qsrc fl.rrr.o a1d cfu'. qts Ttr, qirn rrqr drrq,

drrqT rrrfi asal TrRr irh Fqqgfi Ercr qr s-si 6-c d d ti ots ]'sq fl
n.zoor- ollq qE \rs- 6rq fr o{Rr+. d A rnlq }. sq d r. r ooor-

(d) The duplicate copy of thc 1'.R.6 challan evidcncing payment ol lts.200/ -

(Rupecs two Hundred only) or Rs. 1,000/ (Rupccs onc thousand only) as

thc casc may bc, under thc Head of ot.hcr rcccipts, fecs, fines, forlciturcs
and Misccllancous ltcms bcing thc fcc prcscribcd in thc (]ustoms Act, 1962

(as amendcd) for filing a llcvision Application. If lhc arnounl. of duly and

interest demandcd, fine or pcnalty lcvied is onc lakh rupces or less, fccs as

Rs.200/- and if it is more than one lakh rupccs, th<-' fcc is Rs.l OO0/-.

4 Fe €. , * s{tn-{ qfrd uffit 5 rftTrdT Grdr qrq-d & wxiqr g qR ot{
aR gt 3{rt{r fr ofl-{d c-ilqg 6-.frr d il a mqr{@ crltftqs rgez

lo1 unr 12e g (1) & ei$-c.nid fr.s.-3 d Sr+r{6, a.*q uilr( Uffi
Bi-i frdr 6-r rrftf, r{Rr6-{ur & sqa ffiRq-a qd w erfts o-c €-fii A

ln respect of cases other than thcsc mcntioncd undcr itcm 2 abovc, any

pcrson aggrieved by this ordcr can filc an appcal undcr Scction 129 A( l) oi
thc Customs A<:1, 1962 in lorm C.A.-3 bcforc l.ht: Customs, lixcisc an<]

Scrvicc'l'ax Appcllatc'l'ribunal at thc following a<idrcss :

ffigw', #flq gorE {Fo E tdl lcustoms, Excise & Senrice Tax

6t eifrfrq3dt-{-{q, gfM d-fiq fid Appellate Tribunal, west zonar
Bench

q{0 nB-d, dEEIdf ucFI, ft-f,c 2.d Irloor, llnhuntali llhavan,

iFfftffirn gd, stgR-ET, Gl6trdl6{I( Nr.Girdhar Nagar l3ridgc, Asarw;],

380016 Ahmr:dabad 3ti0 O1(r

5. l*+q5o. srftfrqq, 1e52 a1 trr{r rzg ( rel &'ottft<, frqrgo'ffiftqq, i

(6)

1e62 qff qrrt 12e q (r) a' 3{ttr{ grdtf, } wrq ffifua gi+. riTrtr fri
qrBs-

tJndcr ScCtion 'l2g A (6) of thc Customs Act, l9(;2 an appcal unclcr Scclion

129 A {l ) of thc Customs A<:t, I962 shall bc ac<:ompanicd by a lcc of

rrftd * swfud qrtr& fr q6r fu-S mqr{ffi srRro.rfi ErrI qirr rrlr {@
cffq qM ilqr drnqr fiII (s o1 ro-q qiq orcs Fqg qI c-{rfr s-c d d
c6 EgR $qg.
where thc amount of duty and intcrcst dcmartdcci and pcnalty lcvicd b,r' an-v

fficer of Customs in thc casc to which thc appcal rclal.cs is fivc lakh rupccs

(b)

or lcss, on<: 1.h<lusand rupccs;

3{fl-d t swfud qrq-A fr -6i ffi mqr{-6t rmmrfr 6RI qirr rrqT {ffi
ell-r qrq dql drrrsl rrqr qrs +1 roq qiq crs pqq fr udYo. d amo
pqA qErs drrs fr orl0-o a d d; qiq Esrg sqg
whcrc thc amount olduty and intcrr:sl dcrnandccl arrd pcnalty lcvicd b,v anyl
officcr of Customs in thc casc to whi<:h t hr: appcal rclal<'s is mort: t harr

fivr: lakh rupccs but not cxcccding fifty lakh rupccs, fivc thousand rupocs ,

vfiq g wwfud qrtrA fr ff6r frrS ScTEffi odtro.rfi Ertr qirn rrqr lI@
slfr qrq d?{r (qrrr rrqr qrc +t roq qins drs puq fr B{fU-o, d A;

es e-gn rqg.

(TI)
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(l

(tI)

whcrc thc amounL of duty and intcrcst dcmandcd and pcnalty lcvied by any.

ofhccr ol Customs rn thc casc 1o which thc appcal rclatcs is morc than fifty
lakh rup<:<--s, tcn I housand rupccs

{s qTeqr il hrE 3.{fD-f,{nT b srci, qA rtq go&%lo .}til rR, s6i {@ qr

{@ qd rs E-fl( d d, qr es &' z, 1 o 3GT 6-{A q{, qoi i, d-d (g EeT( d e, G{fi-d {€r
qrqTIT

An appca) against t his ordcr shall lic bcforc the 'l'ribunal on paymcnt of I O"l'

of thc dut-y dcrnnn<icd whcrc duty or duty and pcnalty arc in dispute, or

pcnalty,.whcrc pr:rrally alonc is in disputc.

rm 3{f€rhqq a1 trm I 2e (q) }- JGrrFd .:+fto wfq-6-{q * HTTqf qI{R

d

6

qr- (o.) t-dF r{AcT e frS qr rrdm o1 Uurri &. ftq {rI frxft er;q sqtffi & ftq
fug.rs orfis , - orqtrr (T[) orfts qr sTilfi tr 6r q-sr+f,{ t ftq Erw o{rilfi &.

Hrq sqt cYE S 6r $E fr {dfl dA qrFdS.

Undcr scction 129 la) of thc said Act, cvery application made before thc
Appcllatc TribunaI
(a) in an appcal lor grant of stay or for rcctification of mistakc or for any

othcr purposc; or

(b) for rcstoration ol an appcal or an application shall be accompanied by a
fce of fivc [Iundrcd rupees.

Page 4 of 14



Iiilc No. S/49-l l5/(ltlS/JMN/JtJN/2025-26

1. Brieffacts ofthe case

1. M/s 'lriveni Ship Brcakcrs, l.l,l), l)lot No. 2l), Ship i3rr::rking Y<:ar, Alang,

lJhavnagar 364240 (hcrcin aft<:r rr:[<:rr<:cl lo as th(] "Appcllant for thc s;rkr' <r[

brevity) tras filcd thc prcsc'nt appcal against Ordcr Irr Original No. 559/(lL.lS-

l<EF/2024 25 datcd 2a.O4.2025 (hcrcin zrftr:r ru:fcrrr:d to as thc "impugnr:d

order") issucd by thc Assistant Contmission<:r, Oustr>nrs Division, I3havnagar

(hcrcin aftcr rclerrcd to as thc "Adjudi<:a1ing Authorily).

1.2 l'hc Appellant had importcd a vcsscl M T SEn I. for brcaking up/ rccy<:ling

at Plot No. 
,I20, 

Sip Brcaking Yard Sosiya, I).O. Manar, I3havnagar and hard filcd

self-assessed Bill of Dntry No. 5 104873 datcd 19.08.202 I undcr section 46 of

the Customs Act, 1962.

1.3 'l'hcrc wcre somc disput<r' with rcgard lo i.tss('ssrn('r)l oi'cr.rslorns rlL.rl.v of lhc

Irucl and Oil (Fucl Oil, Marinc Gas Oil, l-ub. Oil) cont.aincd in Bunkcr 'l'anks

insidc/ outsrdc thc cnginc room olthc vcsscl. lrnportcr clairn<:d that l"ucl and Oil

contained in Bunkcr Tanks insidc/ outsidc 1.h<: cnginc room of thc vcsscl was to

bc asscsscd to duty undcr C'l'l I 890t3 along with tht: vcsscl. Ilowcvt:r. thc

l)cparl.mr:nt, was of thc vicw that Irucl and Oil containcd in Ilunkcr'l'anks wcr<:

to br: assesscd to duty under rcspcctivc C'l'll of Chaptcr 27 and accordingly th<:

bill of r:nlry was asscssed to dLlty of lts. 3,i14.92,O57 / . 'l'hc rcspcctivc Ilill of

Iintry was asscsscd provisionally lor want of original dor:urncrtts.

1.4. IIon'blc CES'I'AT, Ahmcdabad vidc its orrlcrs A/ 11,792 I1851 /2022 dat<:d

17.1O.2022/Ot.12.2022 has hcld that thc oil <;ontain<:<l in th<-' []unk<:rs 'l'arrks in

thc cnginc room of thc vcsscl is lo br: asst:sst:<l 1o <1ut.y r.rndcr (l'l'l I 890t1, alr:ng

with thc: vcsscl coming for brcaking up. I'-urlhcr, in adhr:rcncc to aforcsaid ordcr

of Hon'blc CES'I'A1., it has becn dccidcd b.y thr: Assistanl (lornmissir)ncr, cuslorlrs

ion, l]havnagar in Final Asscssment Ordcr No. 695 /2534660 ISLrY l2O2a\-

d 19.O3.2024/2O.O3.2O24 that Bunkcr'lanks containing oil are to bc

as part of vessel's machincry and thc Oils contained in them arc to bc

d under CTH 8908 along with thc vcsscl, as covcrcd under para 2(b) of

no. 37 /96-Cus Dated 03.07. 1996. 'l'hc bill of cntry was hnally asscsscd

to <1r-rty of Ils. 3,32,663a1 / vidt: Irjnal Asst:ssrnt:n1 Or<1<:r No'

695/2i>34(t6OlStsY 12023-24 dat<:d 19.O3.2024/20.O:t 2024 pass<:d bv tht:

nssislant Commissioncr Cusl.oms l)ivision, l3havnagar.

1 .5 Conscquenr to t-inal Asse ssmcnt ordr:r (>95/ 25 34660 lSl\Y /2O2i\ 24 dat.c<)

1g.o3.2024/20.O3.2024 passed by thc Assisl.ant commissioncr, custorrts

UA-'oi*{tt''^1 
t"

o
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Division, Bhavnagar, thc Appcllant filcd a refund claim of Rs. 2,25,6761- under,

Scction 25 of t.hc Custorns A<:t, 1962.

1.6 'l'hc Adjudicating Authority obscrved that the Appellant had failed to prove

thc incidence of customs duty has not bcen passed on to any other person and

this thc Adjudical.ing Aut.hority vidc thc impugncd ordcr sanctioned the refund

of Rs. I ,91,25O/- in tcrms of Scction 27 of lhe Customs Act, and credited the

same to Consumer Welfare Fund.

1.7 Ilcing aggricvcd by rh<: impugncd order, thc Appcllant prcferred the.present

appcal.

2. Ground of Appeal submitted by the Appellant

).1 'l hc ApJrcll;rrrt sLrl)lnr11( (l lh:r1 thc Assistant Commissionr:r, vidc impugncd

ordcr has not at all doall with thc plt:as madc by thc Appcllant beforc him. Not

only this, but t hr: Assistant (lommissioncr also has ncither asked any

clarili<,-ation form th<: appcllant not grant.ed any personal hcaring whilc passing

thc impugncd ordcr whrr:h is in violation of principlc of nalural juslicc.

2.2 The Appcllant furthcr submitted the Assistant Commissioner has not

rccordcd any findings on thc arguments raised before him and have cursorily

and mechanically dcalt with thc plcas of the Appellant.

2.3 Thc Appcllant. furthcr submitted that in view of the above the impugned

ordcr is liablc to bc quashcd and sct asidc as being issued in violation of principal

of nalural justicc and also bcing illcgal, invalid, void and bad in law.

2.4 'l'hc Appcllant hrrlh<:r submiltcd that thc burdcn ol tax has not bccn

passcd on thc custorncrs. 'lhc lact of thc instant casc is that t hc purchasc pricc

t thc duly paitl on bt.rnk<:rs l.ying inside thc cnginc room wcrc mort: than th<:

sr:lling prir:r:. 'l'hc Appcllant sr.rbmittcd that on pcrusal of thc cost shcct (Jrag:..3 ,: ..

4 and 34, l) it r:an br: inlcrr<:d that thc goods valued atRs.72,26,9g9/- havc'bct:n
,.a

sold at lls. 28,7 1 ,859 / and t hus thc appellant has incurrcd a significanr l*," fft t.:i; . . 
l

Ils. 411,55,130/ a;rgainsl rh<' diffcr<:ntial duty of l?s. 2,25,6261 and thc <!ost of 
''.1 

,. 
j 
,'

irnportr:d oilancl i\-rt:l cxcr:c<ls thc aclLlal salcs pric:c, rndical.ing that thc appcllant , .. _,

has no1 profitcd urr.jusll.y lorrn thc customs duty paid on thc bunker oil and fuels.

2.5 The Appcllant lurther submittcd that in the sale of imported oil and fuel,

thc incidcncc ol duty has not bccn passcd on to the customer and the same has

bccn bornc by thcm as could also bc seen from the fact that the landed cost was

more and the goods werc sold at a price less than the Ianded cost, ihat the duty
in thc instant casc and thc loss incurred by them is morc or less similar and

Page 6 of 14
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therelorc, the aJlpcllant subrnit that thc incidcnr:c of burdt-.n has not. bcen passcd

on by them to thc actual customers. 'l'hc appcllant statcs that th<:y hav<r

produccd all accounts to satisly thc dcpartrncnt that thc ciut.y burdcn has not

been passcd on to thc actual consumers and thr: sarnc hers bc<:n bornc by thurn

onl.y.

2.6 [n view of thc abovc, the appcllant submiltcd that whr-.n the goods are sold

at pricc lcsscr than thc landcd cosl and thc loss in<:urrcrl bcing morc rtr lcss

similar to duty paid, thcn thc plca that incrdcn<:<: of duty is not pass<:d on to t hc

actual customcrs and thc provision <tI unjust t:rrri<,.hrnunt is :rlso not applir:ablr:.

'l'he appcllant furthcr subrrrittcd that if n<t scparalc dutv/tax was inch.rdcd in

sak:s invoicc, it cannot bc said t.hat thc sanlo was rccovr:rcd frorn custorrrr:rs.

Mort-.ovcr, cvcn if it is hcld that Customs dut.y/ccss was rccovcrcd from

customers though it was not payablc, such unpaid duty/<:r:ss no longt:r rcmains

in thc nalurc of duty/ccss but bccomcs parl ol valrtc rrrr-<>vcrccl from 1hc

cllst.omcr. If such cxocss rccovory of duty/ccss was not in thc character of tax

which was rccovcrcd lrom customcrs, doctrinc of unjr.rst r:nrichmcnt would not

apply in such casc. In scrvicc tax rr:gimc, llon'blc OI,lSl'A'l'in th<: casc OCIiX v/s

J.R. 'l'ranslormcrs I)vt Lld 20 l4(36) Sl'R 1l(r7 ('l'ri I)r:l) hcld thal whr:rt' lolal

<:onsid<:ration b<:twccn part.ics was inclusivc of taxcs and no scpi.lratc Scrvir;c 'l'zrx

<:ollcctcd lrom rr:cipi<:nt. thcrc r:ould bc no infr:rcn<:c oI passing on burclcn of

Scrvic<: Tax to r<:r:iprcnl . 'l'hcrt:forc, no quostion of unjust cnrichnrcnl would

arise; thc assesscc was cntitlcd to rcfund

2.8 'l'he appcllant furthcr submittcd that mcrcly bccausc thc duty paid by thcm

was shown as oxpcnditurc in thc books of accounts that irsclf docs not prov(l

lhat thc incidcncc olthc dut.y paid was passrrrl on 1o (rny olhcr pcrson: thal whal

was rccovcrcd lrom customcrs wcrc not duty/ccss but only valuo of goods.

Ile ncc, Doctrinc of unjust onriohmcnl would not apply in our oilsc.

'l'he Appcllant furthcr submittcd that having rt:gard to thc abovc

sion, most rcspcctfully, thc appcllant prays that, t.hcy arc cntit.lcd to

c amount of refund sanctioned by thc Assistant Commissioncr and

to the Consumcr Welfarc Fund.

'l'hc appellant, in view of the abovc, submittcd that t hc impugncd ordcr is

liablc to b<: quashcd.'l'hc appcllant prayed as undcr:

(1) A pcrsonal hcaring may bc grantcd bcforc finalization ol thc appcal.

(21 thc impugncd ordcr datcd 28/04/2025 passcd by thc Assistant
(lommissioncr bc quashcd and ordcr to pa,y lhc szrn<'liorrcd rcfrrnd amount lo

t hc appcllant with conscqucntial rcli<:f.

\}bt-4tCt6'tL
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(3) such furthcr and othcr rclicf may be grantcd as may bc dcemed fit.

3. PERSONAL HEARING:

Opportunity of pt:rsonill hcaring was grantcd to thc Appcllant. C.A. Shri

Karan Parr:kh, aLlthorizcd rcprcscntativc of thc Appellant appearcd for pcrsonal

hr:aring on O5.08.20126 whcrcin hc rc itcratcd wrttten submission filcd during

thc appc:rl.

4, DISCUSSION AND FINDINGS:

4.I I f irld thal thr: datc of lhr: irnpugncd ord<:r is 2a.O4.2025 and the Appcllant

filcd appcal on 09.06.2025 th<:rcforc, thc appcal is filcd wcll wit.hin thc t.ime

pr:riod of 60 days pr<:scribt:d undcr thc provisions of Scction 128 of thc Customs

Act, )962.

4.2.1hnd that thc mat tc r pcrtains 1.o thc issuc of rcfund thus therc is no qucstion

ol prc dcposil of 7.5"1' of duty dcmandcd as prescribcd undcr Section 129D of

thc Customs Acl., 1962.

4.3 'l'hc Custonrs l)ivision Offir:c, Ilhavnagar was rcquc'stcd for submission of

corrrrncnl s on t h<: atr>Jrr':Ll i'ilcd by t hr: Appcllant vidc lttttcr OA.O7 .2025 but no

commcnts havc bccn r<:t:<:ivcd by this officc till datc thercforc, I am taking up thc

issu<: ft;r d<:cision b;rs<rrl on t hr: ftrr:ts of thc casc and documentary cvidcnce

availablc on rccord.

4.4 I havr: carclully gon<: through thc casc rccords, show causc not.ice and

<:orr<:sponding ordcr Jrasscd b.y l.hc adjudical ing authority and lhc dcfcnsc put

I-orth by thc App<:llanls in tht:ir appcal. Thc lollowing issucs arise for

dctcrmrnal ion:

i) Wht;thcr thc Appcllanl is cligiblc for rclund of lls. I,91 '25O1- ?t, '' ' 
.

dirt:ctly <:rt'<li1it:g it lo th(tir bank accounl instcad ol crcditing the Saiirc 
' ' 

:
. . . t^',

I o Consur)or Wr:lfarr: I,'und. , 1 :i] ', . i n,

' ) , ,'.,!i

4.5 It is obscrvccl th:rt thc appcllant had importcd vcsscl for brcakihg\ '-- 
":'.i

up/rccycling and filcd llill of ltntry No. 5104879 datcd 19.08.202',I undcr scctron- -- -- '

4(r ol tht: Customs Ac:t. 1962. Thcrc was dispr:tc in rcspcct of classification of

liucl and oil (1,'ucl orl, Mzrrinc Gas oil, Lub oil), which was scttlcd by thc FIon'ble

C ItS'l'A'|, Ahmcclabad, vidc its Orde rs A/ 11792-11851 12022, datcd

17.1O.2022/O1 .12.2022 wh<:rcin it was hcld that thc oil containcd in the

[]unkcrs 'l'anks in thc r:nginc room of tht: vcss<:l is to bc asscsscd to duty undcr

(l'llIilgOt3, alongwith th< vcssc:l [or brcaking up. 'l']rc t3ills ol lintry wcrc asscsscd
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provisionally. Subscquently, thc llill of Ilnl ry was finall-v assr-.ssccl vidc I.'inal

Assessrncnt Ordcr No. 69512534660/SBY /2023.24 dart:d

19.O3.2.024 l20.O:a.2024 passcd by th<: nssistilnl (lornmissioncr, Cuslorns

Division, 13havrragar. Conscqu<:n1.ly, t.hc appt:l1an1 hr.rd i'ilctl rr:lrln<l <:lairns along

with Ccrtificatc datcd .I8.05.2025 
issur:d by C. A. M/s Vircsh Mchla &, (lo.

whcrcin it is statcd that thc Appcllant had paid Custorns duty of tls.

33503057vidc two challans (l ) Rs. 3325021Ovidc challan No. 20il(r025235 datccl

24.O4.2O2) and (2) Iis. 252847 /- vidc ctrailan No. 2(J361285l7 dzrtcd

28.O8.2O2.1 rcspcctivcly lor thc import of l.h<: vcsscl. 'l'hr: Ccrt ifir:att: also vcrillcd

that oLrt of total Customs duty of lts. 113503057/ , thc final amount of dut.y

assess<:d as pcr thc liinal Asscssmcnt Ordcr No. (>95/2534660/SL]y 12023 24

datcd 19.O3.2024 is Its. 33266381/ rcsr,rlting inlo ox(-css pa-ymcnl of cuslorns

duty by thc Appcllant in rcspcct of thrcc il.cms fur:l oil, light dir:s<:l oil i-rrrd

Iubri<:aling oil. 'l'hc ccrtific'atc furthcr ct:rtificd th.lt ou1 of totnl t:ustoms duty

paynronl. ol lts. ll,l]5,03,O57 / at Appcllanl has tak<'n ('rc(ilit of IGS'f of lts.

2,89,83,121 / and chargcd total remaining amount of basir: cr.rstoms duty of Ils.

40,99,O33/- and surcharge of Rs. 4,O9,9O3 I to thc profit and loss account as

cxpcnditurc lor thc financral ycar 2O2l 22 and no amount is kcpt as rcccivablr:

from or dcposit 1o customs dcpartmcnt undcr hcacling of r:urrcnl asscls or

reccivablcs in balancc shcct as on thc last datc of thc financial y<:ar 2O2l 22.

4.6 'l'hc adjudicating authority has on scrutiny ol thc rcfund claims obscrvcd

that thc Appellant has submittcd CA Cr:rtificatc which ncithcr disi:loscd lhc

cletails of supporting documcnt.s on thc basis ol' whic:h such <:<:rlificatt: was

issued nol financial rccords viz. copy oi n udilcd l}rlanc'c SI1('ol ('l('. had bt't'rt

providcd. In thrs connection it is obscrv<:d thzrt thc lioard irt ils Circular Nrl.

07 /2OOB datcd 2tJ.05.20O8 has strcsscd upon thc nt:t:d 1o go throLrgh thc dclails

of auditcd Ilalancc Shcet and othcr rclatcd financial rt:cords, ct:rtificatc tlf (lA

ctc., which arc rclicd upon, to vcrify as to whctht:r I hc burdr:n ol cluty and

intcrcst as thc caso may bc, has not bccn passed on 1o any othcr pcrson as for

ctrinc of unjust cnrichmcnt.. Thc findings of thc adjudi<:ating authority in

gned ordcr is as under::i

t, I

The cluimunt has submitted a *tpg of r:c:rtificate isstu'cl b97 C.A. M/ s

ehta & Co. datt:tl 18.O3.2O25 uk.lc u.hk:h it ltos bt:t:n cortt.fi.ed ttt(.tl tto

kept cts receiuabLe from or deposit lo C'aslorr.s rlcpartmcnl under

h

heading of current a-ssels or receiuables in bolance sheet as on the last day of the

financial gear 2O21-22. This implied that the duty poid wcts shown as expenditure

and fomrcd part of Profit and loss account of the claimant. 'l'he refore, as a settled

position in law that where the claimant has itself treated the refund amount due

a-s expenditure and not a.s "claims receiuable", the claimant cannot be soid to haue

nt l.s

u
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passed the test of unjusL enrichment. Thus the clatmant hauing failed to proue that'

incidence of customs dutg ho"s nol been passed on to any other person, the amount

of refund instead of being paid to them is liable to be credited to the Consumer

Welfare F-und. "

4.7 Acc.ordingly, 1hc rrd.jurlicaling authority has sanctioncd thc rcfund claim of

Ils 1,9 T,25O/ in tr:rrns of Sc<:ti<>n 27 of lhc Customs Acl., 1962 and crcdit.cd the

sarrlc 1o thc consrrrnt'r- rvcllarc [und vidc thc impugncd ordcr.

4.8 I havc pcrusr:d 1l'rc rclcvanl Scction 27 (1A) and 27 (2) of the Customs Act,

1962 and samc is rcproduccd as undcr:

(1A) The application under sub section (l ) shall be accompanied bg such
documentarg or other euidence (including the documents refened to in
section 28C) rts the applicant mag furnish to establLsh that the amount of
duty or interest in relation to uthich such refund i.s cLaimed uas collected

from, or pakl bg him and the incidence of such dutq or interest, has not
bccn passc:d on bu hin Lo ang other person.

(2) If, on receipt of anu such application, the [Assistant Commissioner of
Customs or Deputy Commissioner of Custom^sl is satLsfied that the u.thole

or anA part of thc ldutA and inlerest, if ang, paid on such d"ulyl paid bg the
ctppLicant is refuncktble, he mag make an order accordinglly and the amount
so determined shall be credited to the Fund :

Prouid.ed. that the a mount of ldutg and interest, if ang, pctid on such dutgl
as determined by the lAssistant Commlssioner of Customs or DeputA
Commissioner of Customsl under the foregoing proui^sions of this sub-
section shalL, instead of being credited to the Fund, be paid to the applicant,
if such amount is rckttable to

(a) Lhe ldutu (u'Ld intcrest, if any, pttid on such dutttl paid_ bu the
imporLer, lor the ?.yporter, as the case mau bel if he hdd not passed on the
inciclence of sut:h 

f 
dtttu dnd interest, if ary|. patd on such dutul to orut other

person;

(b) the ldutg and interest, if ang, paid on such dutgl on imports manle
by ctn indiuid.uul for hLs personal use;

(t:) the lclulu artrT intercsl, if ong, paid on such dut1l] borne bg the
buuar, if he haci not passecl .n t.he incidence of such ld"utg and. interust,.i{'{ ,i'"l. ao
,nq, prid on su<:h dLttql to anq other person; 

,,1.,/*ara^ , 
),,

Itlt thc cxport dtttA us spt,t.ific,tl in scction 26: , .',, 
*l 

.,in." ,,.1:i 

'

.,.,i\.* -,64 
r/

(c:) clrculbor:k o.l dut17 payable under sections Z4 anri 75; t.itaa 
I _",

A the ldutq ttnd intercsL, if anu, paid on such duty I borne bg aru1 other
such clrzss of applicants as the Central Oouemment ma11, bt,t notifi.cation in
the OfficiaL Cazettr:, specifq:

\Ii'W1'
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lb) the dutg paid in e.xcess by the importer before an orcjer permitting
clearance of goods for home consumption is made u_there -
(, .such excr:.s.s pctyment of duty is euident J'rorn tlrc: bill of entru i1 LlLc

case of seLf asscssed btll of entra; or

(it the duta acLuallg payctble is reJlecLcd in the ru:o"ssessecl biLt of entrA
in the case of reassessment:l

Proulded further thet no notiJlcation under clause (f1 of the first prouiso
shall be issuerl unless in the opinion ol the CenLrttL G<tuernment the
incidence of [duty and interest, if ong, paid on such tlutgl hos not been
passed on bg the persons concerned to any other pcrson.

"SECTION 28D. Presumption that incidence of dut1l has been possed on to

the buyer. - Euery person u.)ho has paid the duty on any goods under thLs

Act shall, unless the contrary is proued by him, be deemed to haue passed

on the full incidence of such dutA to the buuer of such g1o<tds."

Iirom plain rcading of th<: abov<: l<:gal ;:rovisions, il is clr';rr th:rl thc appcllant

was rccluircd to submit docunrcntary cvidcncc to cstablish that thc amount ol'

duty in rclation to which thc rcfund is claimcd was paid bll hirn and thc incidcnct:

of thc duty has not becn passcd on by him to any othcr pcrson. As pcr Section

28D oi the Customs Acl, 1962, thc burdcn of proof is on t h<: appcllant to

cstablish that thcy had nol passcd on thc incidcnc<: of duty paid. 'l'hus, until and

unlcss thc appcllant satisfics with thc rclcvant documt:n1s, indicating thc fzLct

thal it has paid thr: duty and thc samc has not bccn passcd on to thc customers,

such a clzrim cannol bc acccplcd. 'lhcrcforc, ur)1il thc ('onl rzrr_v is provcd. thcrc

is a prcsumption providcd undcr thc statutc that tLtc: dut-v has bccn persst:d ort

1o thc buycr.

It is undisputcd that thc goods in qucstion havr: b<:cn sold to buycrs and

sactions arc shown as part of [)rofit and [,oss A(]count. Furthcr, it is

d that the appellant had submittcd Ccrtificatc issucd by C A Vircsh A

& Co. whcrcin it is has not bccn statcd that tht: int:iclt:ncr: of Custom Duty

on bunker (oil and fucls) has not becn passcd on to thc buycr of the goods

or arry othcr pcrson. 'l'hc CA ccrtificatc subrnittcd by t hc appcllant ncitht:r

drsclosr:d the dctails of thc supporting docurtcr)ts on I hc basis ol which such

corl.ific?rtc was issucd nor financial rccords viz. <:opy <li' Auditt:d l3alancc Sh<:ct,

Salc:s Invoiccs ctc. Iiurthcr, I find that thc A<ljudicating Arrlhoritv has corrt:ctly

obscrv<:d lhat thc no amount is kcpl as rt:ccivabk: l'rorn (lttstorns dopart[](rt)t

undcr hcading ol currcnl asscts or rc:ccivablcs in balitrt<:t' sltt:r:l as on thc lilst

Ui{^''*'t'1-"*t'-^
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4.9 I havc also pcruscd Scction 28 D of thc Custonrs A<:1, 1962 and samc is

reproduccd as undcr:



day of thc financial y<:ar 2021-22. 't'his impticd that thc duty paid was shown as

cxpcndilurc and lormcd part of Profit and loss account of the claimant.

Thcrcforc, as a scttlcd position in law that wherc thc claimant has itself treated

thc rcfund amount duc as cxpenditurc and not as "claims receivable", the

claimant cannot bc said to havc passcd thc tcst of unjust cnrichment.

4.I I Irurthcr, as pcr thc Iloard Circular No. 07/2008 datcd 28.O5.2008 whcrein

it has b<:<:n strcsscd uJron thc nr:cd to go through thc dctails of auditcd llalancc

Shcct and othcr rclatcd linancial rccords, ccrtificatc of CA ctc., to vcnfy as to

wh<:t.h<:r thc burrlcn ol duty and intcrcst as thc casc may bc, has not bccn passr:d

on to any othcr pcrson as for thc doctrinc of un.just cnrichmcnt.

4. i2 I also lirrd thal lh<: CA cr:r1ifi<:atc riocs not ccrtify thc lact thc incidcnce of

dutv has not bccr) passr:d 1o thc <:ustom<tr by thc Appcllant. Thc Chartcrcd

Accountanl /appcllant has also not submitted any documcnts to substanl.iatc

that tho incidcncc of duty claimcd as rcfund has nol bccn passcd on by him to

ar:y olhcr pcrson. I.-urthcr, I also find that thc ISill of lintry was lllcd rluring thc

yt:ar 2O21 22.and thr: r:crtificatc has not givcn to givc any ccrtilicatc rcgarding

carr.ying forward of thc amount. till thc ycar thc Appellant filcrl rcfund

applir:a1ion. 'l'hc Appcllanl has also lailcd to givcn any cvidence indicating thc

facl that lhr:rc was no unjust cnrichmcnt on thc part of thc Appcllant during thc

liin:rncial vc.ar 202-4 125 :rs thc rcfund was filcd on 18.03.2025. Thercforc, thc CA

Cr:rtifical<: Jrroduccd in this casc without supporting documents cannot bc

considcr<:d lor dis<:h:rrging t hr: burdcn of unjust. cnrichmcnt.

4. 13 I1 is furthcr obsclwcd that thc Chartcrcd Accountanl.'s Certificatc alonc is

nol thc conclusivc proof of having nol. pass<:d on thc incidcnce ol duty to thc

customcrs. A cr:rtificatr: of (lhartcrcd Accountant is just a corroborativc r:vidcnc<:

only as h<tld by thc Ilonblc tligh Oourl. in thc casc of Commr. of C. IiX.,

Ar.rrangab:.rd Vcrsus'l'oyota Krrloskar Motors I-t.d [2010 (256) 8.L.T.216 (Kar.)].

'l'hc I Ion bl<: lligh Court is vicw was not disturbcd by thc Hon'Lrlc Suprcrnc cour1.

vidc l2o 11 127 4) L.1,.1'. 32.1 (s.(1.)1. I.ur1hcr, in ;r nurnber of clccisions, jr has bc'en

lrt:ltl tlrrrt (lltat lt'lt rl /\( ( o,lr)talr)l s t t,rtrlictrtcs alorrc is rtot a suffit:ient t:viclenr:e to

<lrs<'hirrgr: lhc bur<lt,'n cilst Lrpon tlrc appcllant to prove that incidcnce of duty has

l)()l l)('('r.) pirsst'<l on 1o 1l^c ('uslorn(-rs. Fr.rrthcr. it is thc 'incidencc of duty'and

not thc duty as such which is rcquircd to bc shown to havc not bcen p

from the salc record, balancc shccts and othcr rclated documents. In thi

I rciy upon thc lollowing r--ase laws:

(i) Shoppcrs Stop l,td 20l8 (8) c.S.'1.L. a7(Mad.)
tl 20to ,259l, Ii.l,.'f. 526 (Mad.)
(iii) Crompton Grcavcs l.td. - 2ofi (22) S.T.tf.380(Tri. - Mum.)

) BI'L Ltd.

rJi:\l"'ei'P
fsi-4
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(iv) UOI v. Solar Pesticidcs Pvt. I-1d. rcportcd in l2Ot)t) (l t 6) It.t-.1'.
401 (s.c.)l

(v) M/s Ispaf Inclustrics I-td Vs Comrnrssioncr of Cr.tsloms [MLlmbaj), 120r5 ]'tor, 614 ct,ts't^l' Mr._rMl

4. 14 F-urthcr tht: I Ion'blc Suprr:mc Court in tttc casc ol Sahakari Khand U<iyog

Mandali i.td Vs Commissioncr of C. tix. & Cus 12005 (181) ttl,t' :]28 (SC)l has

held that before claiming a rclicf of refund, il is nr:ccssary lor thc appcllant to

show that hc has paid thc amount for which rcli<:f is soughl anri hr: has nol

passcd on thc burdcn on consume rs. Iiurthcr, th<: Ilor:'blc Suprcmc Court irr

t.hc casc of Union ol India Vs Solar Pcsticidcs Pv1.. t,td. 12000 (1 t 6) tt L'l' 401

(SC)] has held thal. "thc exprcssion "incidcncc of sur:h duty" in rcleLtion to its

bcing passcd on 1o anothor pcrson would 1.akc r1 wilhin its arnblt nC)1 only th('

passing of thc duty directly to anothcr pcrson but also r:asr:s whcrc it rs Jrasst:r.1

on inclircr--tly". I'hc burdcn of proof is on 1.hc appr:llan1 1o r:slablish thal 1.hcy

frad not passcd on 1.hr: in<-'idcnr;c of duty pnid. 'lhr:rr:lorc, unlil thc r:onf rary is

provcd, t.hcrc is a tr)rcsumpt.ion providcd undcr thc sl..rtutC tha1. thc rlr.rty has

bccn passed on to thc buyer. 'lhcrcforc, thc appcllant. in l.ht: prcscnt casc hers

lailcd 1o <:ross thc bar of unjust cnrichmcnt..

4,16 Accordingly, I hold that thc adjudicating authority has correctly credited

thc refund to Consumcr Wclfarc Irund. I find no rcason 10 intcrlere with thc

findings or the conclusions rccordcd in thc impugncd orclcr.

5. In view of the abo-vc, I do not find any infirrnity with tirt: impugncd ordcr and

thc same is upheld.'l'hc appeal filcd by thc appcllant is drsallowcd.
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De,

4.15. Irrom t.hr: abovc, I am of thc considcrcd vicw thal thc burdcn of proof Iics

on the appcllanl to demonstratc that thc incirlcncc ol dut-v has not bccn passr:rl

on to thc buycr or cnd customcr. [n this rcgard, thc Charl.crcd Accountant's

ccrt.ilicatc, is not sufficicnt by it.sclf 1.o dischargc this burdr:n. Such a ccrlificatc

is mcr<,-ly corroboralivc in naturc and must bc sr.rpporlr'd bv rlo<'Lrmcrtls an<l

r<:cords which arc cluly prcscribcd by t.hc ICAL 'l'frr:s<: (locLlrncnts rnusl b(l

diligenlly and duly cnlistcd so thc samo rnay bc rclcrrcd to. In vicw of th<:

lailurc to provide sufficit-'nt cvidcncc to ovcrcomc thc bar of Lrrtjusl cnrichmcnt,

I am of thc considcrcd opinion that thc appcllant has not rna(lo ol..l1 a t:asc for

rcfund. Accordingly, thc appcal Iilcd by thc appcllanl. is liablt:to bc rtjt:ctcd.
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I3y llcgistcrcd post A.l)/ limail

M/s 'l'rivcni Ship i3ru:zrkcrs, l,l-P, Plot No.23, Ship Brcaking Ycar, Alang,

Ilhavnagar 36424()

Copy to

1. 'l'hc Chicf Commissioncr of Customs, Gujarat, Custom House,
Ahmcdabad. {r:mail: ccoahm guj(rlnic.in ).

2.'l'hc Cornrnissioncr, Customs(l)rcv), Jamnagar
li.'l'hc t)cputy/ Assist ant Comrn jssioncr Customs Divrsion, Bhavnagar.
4. Guard Irilc.
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