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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following ‘
categories of cases, any person aggrieved by this order can prefer a Revision Application to
Fhe Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.
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any goods loaded in a conveyance for importati_on into India, but which are not unloaded at

their place of destination in India or so much of the quantity of such goods as has not been
inloaded at any such destination if goods unloaded at such destination are short of the
nuantity required to be unloaded at that destination.
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Irr'l_\-'_mmﬁ of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
hereunder,
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T'he revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :
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' (a) # copies of this order, bearing Court Fee Sgarn_p_(;f paise fifty only in one copy as

hrescribed under Schedule 1 item 6 of the Court Fee Act, 1870.
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(c) f cbpies of the Application for Revision.
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Iundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
lead of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
hreseribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
‘ees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

AgH. 2 ’

mmmmnmmmwmmwm
afrfrad 1962 FURT 129 T (1) FHardfwidle-3

wmmmmaﬁmmm

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
5 A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

wddress
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qor, ufgefterfadts I'ribunal, West Zonal Bench
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F,Wﬁl‘cﬂﬁ-%omﬁ Nr. Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016
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Under Section 129 A (6) of the Cuslomﬁct, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -
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(@)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;
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(b)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;
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where the amount of duty and interest demanded and penalty levied by any officer of -
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees
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(d)

An appeal against this order shall lic before the Tribunal on payment of 10% of the duty
jemanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is
n dispute.
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nder section 129 (a) of the said Act, every application made before the Appellate Tribunal-
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ORDER-IN-APPEAL

M/s Act Infraport Limited, Plot No. 391 & 392, Sector 1/A Near
Mamlatdar Office Gandhidham, Kutch Gujarat- 370201 (hereinafter referred to
as “the appellant”) has filed an appeal in terms of Section 128 of the Customs
Act, 1962 against finally assessed Bill of Entry No. 01/24-25 dated 27.04.2024
(hereinafter referred to as “the impugned BOE”) assessed by the Assistant
Commissioner, Customs Division, Bhuj (hereinafter referred to as “the assessing

authority”).

2. Briefly stated, facts of the case, from the appeal memorandum, are that
the appellant is engaged in the Shipping Business who chartered the vessel “MV
SAFINA” which arrived at Sanghi/Jakhau Port on 27.04.2024 and converted
from foreign run vessel to coastal run vessel on 27.04.2024 for carriage of coastal
cargo to Tuticorin Port. M/s Port and Sea Expert Shipping Pvt. Ltd, filed the
impugned BOE on behalf of appellant for the bunkers intended to be used during
coastal run. The said Bill of Entry was assessed provisionally under Section 18 of
the Customs Act, 1962 and the appellant had deposited Rs.12,19,275/- vide TR-
6 Challan No. 02/24-25 dated 03.05.2024 on approximate quantity of bunkers

and other consumable products likely to be consumed during coastal run in

“r
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valuation. Thereafter, the impugned BOE was finally assessed, the total duty\
leviable worked-out to Rs. 10,84,379/- and after adjusting the provisional duty
paid amount of Rs.12,19,275/-, the differential duty (excess paid duty) was
Rs.1,34,806/-. However, the Appellant submitted a detailed representation
enclosing contemporaneous import prices derived from NIDB data, requesting
that such prices be adopted in accordance with the Customs Valuation
(Determination of Value of Imported Goods) Rules, 2007 which worked out to be

Rs. 6,06,879/- and therefore the excess paid duty should be Rs.6,12,396/-.

3: Being aggrieved with the final assessment the appellant has filed the

present appeal and mainly contended that:

e That the final assessment dated 04.07.2024 is in utter disregard of Public
Notice No. 5/2024 dated 28.06.2024 issued by the Commissioner of
Customs, Kandla, which prescribes specific guidelines for valuation and
assessment in case of coastal voyage conversions.

e That the final assessment order simply bears an endorsement “Finally

Assessed” without discussing the appellant's detailed submissions or
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reasons for deviation, violating Regulation 6(3) of the Customs (Finalisation
of Provisional Assessment) Regulations, 2018.

e That the adoption of IOCL prices for valuation is legally unsustainable as
they represent domestic sale prices of indigenously manufactured goods,
contrary to Rule 9(2)(i) of the Customs Valuation Rules, 2007 and when
transaction value is unavailable or unacceptable, the valuation must be
done sequentially under Rules 4 to 9. The Respondent failed to do so,
violating the ratio laid down by the Hon’ble Supreme Court in Century
Recycling Metals Pvt. Ltd. (2019).

e That the appellant provided data from NIDB of identical goods within the
90-day period as per Rule 4(3) and Rule 7(2) of the CVR 2007, which were
ignored.

e That the duty was wrongly computed on bunker consumption from Okha
Port instead of the actual port of conversion, i.e., Sanghi/Jakhau Port,
contrary to CBEC Circular No. 58/1997-Cus and Circular No. 16/2012-
Cus.

e They have relied upon various cases, few of which are as follows:

» Union of India v. Kamakshi Finance Corporation Ltd. 1991 (55) ELT
431 (SC)

> Century Recycling Metals Pvt. Ltd. v. Union of India 2019 (367) ELT
3 (SC)

» M/s. Seatrans Shipmanagement Services Pvt. Ltd. v. Commissioner
of Customs (Kolkata) Final Order No. 77295/2023 dated 10.10.2023

» M/s. ACT Infraport Ltd. — Paradeep & Dhamra OIA No. 74-
89/CUS/CCP/2023 dated 14.06.2023 - Bhubaneswar

PERSONAL HEARING

4. Personal hearing in the case was held in virtual mode on 11.06.2025.
Shri Hardik Modh, Advocate, appeared for hearing on behalf of the appellant. He

reiterated the submissions made in the appeal memorandum.

DISCUSSIONS AND FINDINGS

9. I have carefully gone through the appeal memorandum, the grounds of
appeals, records of the case and submissions made during personal hearing. |
find that the issuc to be decided in the case is valuation of bunkers consumed
during coastal run of the vessel. The dispute is centered on the issue whether the
valuation is to be done on the basis of value of contemporaneous import, as
contended by the appellant, or as done by the assessing authority i.e. on the
basis of IOCL bunker supply price, i.c., pri i¢ at which IOCL was supplying oil to

the vessel.
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6. Before going into the merits of the case, I find that as per CA-1 Form of
the Appellant, the present appeal has been filed on 14.08.2024 against the
impugned BOE finally assessed dated 04.07.2024 which is within the statutory
time limit of 60 days prescribed under Section 128(1) of the Customs Act, 1962.
As the appeal has been filed within the stipulated time-limit, it has been
admitted and being taken up for disposal in terms of Section 128A of the
Customs Act, 1962.

6.1 I find that the appellant has contended that the assessing authority
incorrectly relied upon IOCL bunker prices for valuation, which are domestic
prices applicable to indigenous supplies and not reflective of international
import values and also submitted the contemporaneous import data from the
NIDB, which should have been considered under Rules 4 to 9 of the Customs
Valuation (Determination of Value of Imported Goods) Rules, 2007. In this
regard, 1 found that there is strong force on the submission of the appellant that
the evidence of contemporaneous import prices/NIDB provided by the them
during the course of reassessment, have not been taken into account and there
is huge difference in the prices adopted by the assessing authority and evidence
of contemporaneous prices provided by the appellant. The assessing authority
should have issued notice to the appellant to show cause as to why the evidence
of contemporaneous import prices provided by them should not be considered
for re-determination of assessable value, and a reasonable opportunity of
hearing should have been given to the Appellants before finalizing the impugned
re-assessment. Further, the appellant stated that Rule 9(2)(i) expressly prohibits
the use of domestic prices of indigenously produced goods for the valuation of
imported goods as IOCL prices include elements such as storage, inland

transportation, and insurance which do not form part of actual ‘impﬁﬁ_},_
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transaction values and is reads under:

-
LS

RS
Rule 9(2)(i) of the Customs Valuation (Determination of Value of Imported -~

Goods) Rules, 2007:

"No value shall be determined under the provisions of this rule on the
basis of the selling price in India of goods produced in India."

6.2 Further, the appellant has stated that the assessing authority had not
followed the instructions made vide Public Notice Public Notice No. 5/2024
dated 28.06.2024 issued by the Commissioner of Customs, Kandla wherein it is
clearly mentioned that the IOCL export sale price may be considered to be
adopted under Rule 9, only when the contemporaneous price on the basis of
NIDB data cannot be adopted under Rule 4 or 5 for any reason. Therefore, it is
relevant to refer to Rule 4 and Rule 5 of the Customs Valuation Rules, 2007,

which are reproduced as under:
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“4. Transaction value of identical goods. —

(1)(a) Subject to the provisions of rule 3, the value of imported goods
shall be the transaction value of identical goods sold for export to India
and imported at or about the same time as the goods being valued:

Provided that such transaction value shall not be the value of the goods
provisionally assessed under section 18 of the Customs Act, 1962.

(b) In applying this rule, the transaction value of identical goods in a
sale at the same commercial level and in substantially the same quantity
as the goods being valued shall be used to determine the value of
imported goods.

(c) Where no sale referred to in clause (b) of sub-rule (1), is found, the
transaction value of identical goods sold at a different commercial level or
in different quantities or both, adjusted to take account of the difference
attributable to commercial level or to the quantity or both, shall be used,
provided that such adjustments shall be made on the basis of
demonstrated evidence which clearly establishes the reasonableness
and accuracy of the adjustments, whether such adjustment leads to an
increase or decrease in the value.

(2) Where the costs and charges referred to in sub-rule (2) of rule 10 of
these rules are included in the transaction value of identical goods, an
adjustment shall be made, if there are significant differences in such
costs and charges between the goods being valued and the identical
goods n question arising from differences in distances and means of

~ transport.

(3) In applying this rule, if more than one transaction value of identical
goods is found, the lowest such value shall be used to determine the
value of imported goods.

5. Transaction value of similar goods. — (1) Subject to the provisions
of rule 3, the value of imported goods shall be the transaction value of
similar goods sold for export to India and imported at or about the same
time as the goods being valued :

Provided that such transaction value shall not be the value of the goods
provisionally assessed under section 18 of the Customs Act, 1962.

(2) The provisions of clauses (b) and (c) of sub-rule (1), sub-rule (2) and
sub-rule (3), of rule 4 shall, mutatis mutandis, also apply in respect of
similar goods.

From plain reading of Rule 4(1)(a) and Rule 5(1) of the Customs Valuation

(Determination of value of Imported Goods) Rules, 2007, it is evident that value

of imported goouds shall be the transaction value of identical/similar goods

imported at or about the same time as the goods being valued. From the facts

available on records, the date of provisional assessment of present Bill of Entry

is 27.04.2024. Therefore, it is held that the value of contemporaneous imports
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i.e., imports of identical or similar goods made at or about th: same time is
required to be considered for the purpose of valuation of the present Bill of
Entry, in terms of Rules 4 and 5 read with Rule 7(2) of the Cusioms Valuation

(Determination of Value of Imported Goods) Rules, 2007, which rcads as under:

“Rule 7 (2) If neither the imported goods nor identical nor similar imported
goods are sold at or about the same time of importation of the goods being
valued, the value of imported goods shall, subject otherwise to the
provisions of sub-rule (1), be based on the unit price a! which the
imported goods or identical or similar imported goods are sold in India at
the earliest date after importation but before expiry of ninety days after

such importation.”

In this regard, I find that the Appellant had furnished verifiable NIDB data
reflecting such contemporaneous import prices at the time of provisional
assessment, but the same was not considered by the assessing authority. The
following Bills of Entry were specifically cited by the appellan! in support of

their claim of contemporaneous pricing:

» Fuel Oil @ INR 27,283.75 per MT as per BOE No. 9998644 dtd.
05.02.2024 assessed at Customs: INMUN1

e Diesel Oil @ INR 89.57 per LTR as per BOE No. 9986682 dtd.
05.02.2024 (89.57 1200 - INR 1,07,484 Per M7) assessed at
CUSTOMS: INBOM1

05.02. 2024 assessed at CU‘%’I‘OMb INNSA1

[ find that these imports were m"a@ ‘well within the 90-day per
contemplated under Rule 7(2) and repx':elsent' comparable transactions for the
same class of goods. With regard to the variation in prices considered by the
assessing authority for valuation and the evidence of contemporaneous import
prices provided by the appellant, a revisit is needed to ensure contemporaneous
import prices considered for valuation is appropriate and proper within the
framework of Customs Valuation Rules, 2007. In view of thesc facts and the
legal framework, the rejection of contemporaneous import prices and the

adoption of IOCL bunker prices representing domestic values is tinsustainable.

6.3 Further, the appellant has contended that the assessing authority has
incorrectly calculated the bunker consumption as they had computed the duty
based on the consumption of bunker from the vessel’s first port of arrival in
India (Okha), instead of the port of conversion (Sanghi/Jakhau Port) and
contended this approach as flawed and contrary to CBEC Circular No.
58/1997-Cus dated 06.11.1997, which prescribes that duty should be levied

o




S/49-14/CUS/KDL/24-25

~only on the quantity of bonded stores, including bunker, consumed during the
coastal leg i.e., from the point of conversion to the point of reversion. In this
regard, it is observed that the calculation of bunker consumption adopted by
the assessing authority is incorrect and contrary to established legal principles
and CBEC guidclines. The vessel M.V. SAFINA was converted from foreign run
to coastal run at Sanghi/Jakhau Port on 27.04.2024, and as per CBEC Circular
No. 58/1997-Cus dated 06.11.1997, duty is to be levied only on the estimated
quantity of bonded stores likely to be consumed during the coastal leg—i.e.,
from the port of conversion to the port of reversion. The appellant has also
submitted the conversion and reversion certificates of the vessel, along with
inventory records showing the quantities of bunker fuel on board before and
after the coastal run. These documents clearly establish that the coastal voyage
commenced from Sanghi/Jakhau Port on 27.04.2024, which is the date of
official conversion from foreign run to coastal run. The same approach had
already been taken in the Commissioner Appeals, Ahmedabad in the matter of
M/s Fairdeal Shipping Services vide OIA No. JMN-CUSTM-000-APP-70-23-24
dated 20.07.2023. Therefore, I am of the considered view that the method
adopted by the assessing authority for calculating consumption is not legally

maintainable.

7.In view of above discussions, I allow the appeal filed by the appellant with the

direction to re assess the impugned BOE in above terms.

(AMIT GUPT
COMMISSIONERTAPPEALS)
CUSTOMS, AHMEDABAD

By Registered Post A.D. Dated -04.07.2025
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\ ; The Chief Commissioner of Customs Gujarat, Customs House, Ahmedabad.
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3. The Assistant Commissioner of Customs, Customs Division, Bhuj.

4. Guard File.



