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YTASMERT HBAT ORDER-IN-
APPEAL No. (amges sifufagm,
LG e B} URT 128F F 3T AHD-CUSTM-000-APP-548-25-26
(UNDER SECTION 128A OF THE
CUSTOMS ACT, 1962):
SHRI AMIT GUPTA
T qia@dat PASSED BY Commissioner of Customs (Appeals),
AHMEDABAD
g fisie DATE 04.02.2026
Sed i MM BT IRAS | 910, No.  85/AC/ACC/OIO/Horizon/2024-25
T ARISING OUT.OF dated 30.10.2024 passed by the Assistant
ORDER I = CRALINAL NO: Commissioner of Customs, Air Cargo Complex,
Ahmedabad.
rdier SR Wt A Bt 3T
ORDER- IN-APPEAL ISSUED ON: 04.02.2026 |
!
M/s. Horizon Titanium Inc.,
¥ | erftarwat &1 A8 9 gar X S
NAME AND ADDRESS OF THE | Shed No. 32, Mangal Industrial Estate, -
e Near Chakudiya Mahadev Temple,

Rakhial, Ahmedabad — 380023.

gg wiy 39 afen & el Sw & R gue § & ordt @ R 9w gg 9 fear man 2.

This copy is granted free of cost for the private use of the person to whom it is issued.

Aoy iy 1962 Ft ury 129 € S (1) @yr wxifia) & dfw Fafafes aftrt &
HEEl & W | B8 ofed 59 Y | U $I 3ATed HEUW Bl gl al 9 AW B
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ey &t arfle & 3 9dA & 3ey W wiwamygs wfva (emdew wxive), fas w@amem.
@ faym) dwae anf, 78 Reht &1 gademr smdeT wga ¢ uad &

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following categories of
cases, any person aggrieved by this order can prefer a Revision Application to The Additional
Secretary/Joint Secretary (Revision Application), Ministry of Finance, (Department of Revenue)
Parliament Street, New Delhi within 3 months from the date of communication of the order.

fafafae safRa smexvorder relating to :

(@) | a9 & w0 H mufoa HE A,

(a) | any goods imported on baggage.

@) | WIRd ® maTa HA £q fHNl a8 | drel M1 dfd WRa # 99 T WIH W IaN A
T JTE I1 39 T RIH W IdR 91 & fore nifée wra Sar 9 o1 ) a1 39 T
®IE W IAN MY 7 B AT H dfEm A | St 8
Any goods loaded in a conveyance for importation into India, but which are not unloaded at their place

(b) | of destination in India or so much of the quantity of such goods as has not been unloaded at any such
destination if goods unloaded at such destination are short of the quantity required to be unloaded at that
destination.

an | HATYe®s UM, 1962 F FW X qYT 30 AU FA¢ T Fuwt & 989 Yo aruRit Bt
3rerat.

(¢) | Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder.

3. | gten amdes uF Wd frgwmact # fafafde ureu & wga w1 g R oia sast
wig # St ok 99 & Wiy FrafafEa s saw @9 wifee
The revision application should be in such form and shall be verified in such manner as may be
specified in the relevant rules and should be accompanied by :

(@) | B¢ BT Tae.1870 & Wg W.6 ogyHl 1 & A Fuffia e v smuR 39 amdw &Y 4
whaai, et oo ufe & o 0 @Y =amrey e Ree @ g Tk

(a) | 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under
Schedule 1 item 6 of the Court Fee Act, 1870.

(@) | I SXddl & SETaT WY A AW P 4 wfagi, afe g

(b) | 4 copies of the Order - In - Original, in addition to relevant documents, if any

@M | gadteor & o amaeT @1 4 wfagi

(c) | 4 copies of the Application for Revision.

(9) | GT8eor 3Mde araR #¥A & forg Waryres ofuffam, 1962 (wuriwifia) & Fuffe via
ey Tt Wi qus, wrahtaf fafay el & wihdds onsfi omen 8 # 5. 200/-(=wg 3 & 5 ym
¥.1000/<(F Y & g9 7717 )5t +ft aran 81 @ wwafRa e & yafie gam e
qiforat. afg e, amm mar s Tar & @Y ek T T uE ore ar S $9 8 ar i
B & FUH $.200/- R 9 v ar@ & aifire € oY $ & = F $.1000/-

(d) | The duplicate copy of the T.R.6 challan evidencing payment of Rs. 200/- (Rupees two Hundred only) or

Rs. 1,000/~ (Rupees one thousand only) as the case may be, under the Head of other receipts, fees, fines,
forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962 (as amended) for
filing a Revision Application. If the amount of duty and interest demanded, fine or penalty levied is one
lakh rupees or less, fees as Rs. 200/- and if it is more than one lakh rupees, the fee is Rs. 1000/-.

| . g ‘1 |
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e 9. 2 & i gRg gmal & ramar o wHel & W | oft #i1g afdw 3w ey
¥ ATed "W Fal o af 3 dryew sifufam 1962 #t URT 129 € (1) F I wid

Hu-3 & Hares, F=9 IAe Yoo R Far wR ofta fidxor & vy Fafaf@a o
W it &Y 9Pd &

In respect of cases other than these mentioned under item 2 above, any person aggrieved by this order
can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the Customs,
Excise and Service Tax Appellate Tribunal at the following address :

HHTYeP, ol IATG Yod d Hal B Customs, Excise & Service Tax Appellate
srdifergarfireyor, ufisdt &=t dis Tribunal, West Zonal Bench

TR Aive, ggaTell Yad, Fee RRWRATR | 2% Floor, Bahumali Bhavan, Nr. Girdhar Nagar
Ud, HHRAl, AgHSIEE-380016 Bridge, Asarwa, Ahmedabad-380 016

Hrameew fufaaw, 1962 &t urRT 129 ¢ (6) ¥ ifiw, Whumew sifufam, 1962 &t urr
129 T (1) & = onfig & @y FPafaf@w goe dow 8 oifte-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the Customs
Act, 1962 shall be accompanied by a fee of -

()

mﬁmmﬁw%ﬁﬁmaﬁmmmwmmmawi
T AT 8 DI B Ui Og ©U¢ 91 IWH $H 8l a1 U6 gER IUU.

(a)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the
case to which the appeal relates is five lakh rupees or less, one thousand rupees;

(%)

Ifle & w@iua A § ogl [pul SARed ATUSRT gRT AT 74T Yob AR Tl adl
mwﬁﬁmﬁmmﬁmﬁﬁﬁﬂmmm%mﬂﬁﬁ
Ui R YT

(b)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case
to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five thousand
rupees ;

(m

fter & grafd ATHA # ol [pul WIHIRe® ATUPRI gRT WA 74T Yeb AR AT ayl
T 7T &8 D (@H Ui ar@ wu¢ ¥ afus g 9 g9 g9k Iuu. '

(c)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case
to which the appeal relates is more than fifty lakh rupees, ten thousand rupees

(3)

T AN B favg IS0 & A AT MU LD & 10 % T B URSel Yoo U1 Yoob Td &8 faar
FEWESHI0 % eI W6 b &3 fare § g, idte w1 S|

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where
duty or duty and penalty are in dispute: or penalty, where penalty alone is in dispute.

Iag fufraa 3 uRT 129 (Q) & Srwla orfte Wiftevur & WHE X WdA® JHTde U3-
(@) d ey F g a1 afadt & gurA F e a1 G sy walem & forg fbg g
i : - Sryar
(@) dtd a1 AT UF BT YdEdd & U IR 3ded & WY IUd Ui 6 BT Yoo
Had g a1feT.

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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F.No. 5/49-272/CUS/AHD/2024-25

ORDER-IN-APPEAL

M/s. Horizon Titanium Inc., Shed No. 32, Mangal Industrial Estate, Near Chakudiya
Mahadev Temple, Rakhial, Ahmedabad - 380023 (hereinafter referred to as ‘the
appellant’) has filed the present appeal against Order-In-Original No. 85/AC/ACC/OIO/
Horizon/2024-25 dated 30.10.2024 (hereinafter referred to as ‘the impugned order’)
passed by the Assistant Commissioner of Customs, Air Cargo Complex, Ahmedabad

(hereinafter referred to as ‘the adjudicating authority’).

2. Facts of the case, in brief, are that the appellant has filed a Bill of Entry No. 3147114
dated 03.11.2022 for import of Titanium Bars of dimensions 5.0 X 300 MM and 5.5 X 300
MM. During the data analysis carried out by NCTC, it was noticed that there were some
instances of mis-classification of such goods under Customs Tariff Item (‘CTI') 8108 9010
instead of the correct CTI 8108 9090 resulting into short payment of Basic Customs Duty

(‘BCD’). The relevant tariff entries are as under:

Table-1

CTHICTSHICTI | Item Description Rate of BCD
8108 TITANIUM AND ARTICLES

THEREOF, INCLUDING WASTE AND

SCRAP
8108 20 00 = Unwrought titanium; powders 5%
8108 30 00 - Waste an scrap 5%
8108 90 % Other:
8108 90 10 = Titanium, wrought 5%
8108 90 90 1 Other 10% J

3 In the impugned order, it has been observed that Titanium is broadly classified in

three different forms. They are -

a) Unwrought - Titanium in raw form where no process has been done on Titanium;
b) Wrought - Titanium is beaten to shapes viz. plates, bars, tubes, rods, billets, etc.:
c) Finished products or Articles of Titanium - Vessel, Heat Exchangers, Machines

components etc.
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4. Further, it has been observed that Wrought Titanium is classifiable under CTI 8108
9010, if such imported products are in form of beaten shapes such as plates, bars, tubes,
rods, billets etc. Whereas, on analysis of data, it appeared that the items imported are
final Titanium products such as Titanium Seamless U-tubes, Titanium Bend U-tubes,
Titanium Plates, etc. due to the reason that they had undergone further processing like
cutting, forming, machining and joining, turning them into necessary shape and
dimension. Accordingly, it appeared that the imported goods are correctly classifiable
under CTI 8108 9090 as Articles of Titanium which attract 10% BCD.

3 In view of the above, a Show Cause Notice dated 27.03.2024 has been issued to
the appellant, which has been adjudicated vide impugned Order-In-Original dated
30.10.2024. Vide impugned Order, the adjudicating authority has confirmed the demand
of duty amounting to Rs. 1,09,482/- under the provisions of Section 28(4) and imposed a
penalty of Rs. 1,09,482/- on the appellant under the provisions of Section 114A of the
Customs Act, 1962.

Admission of Appeal:

6. The appellant has submitted a copy of the T.R.-6 Challan dated 31.12.2024
evidencing payment of Pre-deposit of Rs. 11,000/- for filing of appeal, as prescribed under
Section 129E of the Customs Act, 1962. In the Appeal Memorandum, the Date of
communication of the impugned order dated 30.10.2024 has been shown as “08.11.2024".
Whereas, the present appeal has been filed on 06.01.2025, i.e. within normal period of 60
days from the date of receipt of impugned order, as stipulated under Section 128(1) of
the Customs Act, 1962. So, the appeal has been admitted and being taken up for disposal

on merits.

7 One set of the appeal memorandum has been sent to the Assistant Commissioner
of Customs, Air Cargo Complex, Ahmedabad, vide this office letter F.No. S/49-
272/CUS/AHD/2024-25/5766 dated 25.03.2025 for comments on this appeal. However,
no reply thereof has been received. So, I proceed to the decide the appeal on the basis

of documents submitted by the appellant.
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Gist of written submissions:

8. The appellant has submitted, inter alia, that the appellant has imported Titanium
Bars, which had been manufactured from Titanium Sponge. Further, the imported
Titanium Bars were in wrought form and classifiable under ITC HS 8108 9010. The product
so imported was to be supplied for manufacturing Orthopedic implants etc. The appellant
further submitted that they had not imported 7itanium Seamless U-tubes, Titanium Bend
U-tubes, Titanium Plates, rather they had imported Titanium Bars. The imported Titanium
Bars are not final product which can be used directly, but the said product would go for
further manufacturing and then to be used for Ortho Implants. The appellant further
submitted that Department has not obtained any technical opinion or certificate from the
independent Engineer, as far as the classification of the imported goods is concerned.
The appellant further submitted that the SCN issued by the Ld. Asst. Commissioner is
vague as the same is not clear on what bases department has considered the imported
goods under CTH 8108 9090.

The appellant further submitted that the Ld. Asst. Comm. has erred while invoking section
28(4) of the Customs Act, 1962.

9. In this regard, the appellant submitted that the main issue is the classification of
the goods, the appellant is the view of that the classification shall be under the CTH 8108
9010 and the Id. Asst. Commissioner is of the view that the product shall be classified
under CTH 8108 9090. Hence, this the issue of the difference of the opinion more precisely
concerned with interpretation of the classification of the goods. For the said difference
Section 28(4) of the Act cannot be invoked. Section 28(4) can be invoked only when there
is reason of collusion or Suppressions or any willful mis-statement. Further Ld. Asst.
Comm. has not stated in the OIO that how the act done by the appellant amounts to
collusion or suppressions or willful misstatement. On the issue of extended period of

limitation u/s 28(4), the appellant relied upon following case laws:

» Cosmic Dye Chemicals and Associated Cement Co. v. CCE - 1995 (75) E.L.T 721(S.C)
» Pushpam Pharmaceuticals Co. Ltd v. CCE - 1995 (78) E.L.T. 401 (5.C)

» Cheran Engineering Corporation Ltd v. CCE - 1986 (26) E.L.T. 611 (Tribunal)

» Uniworth Textiles Ltd v. CCE - (2013) 9 SCC 753
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The Id. Adjudicating authority has erred in levying the penalty under section 114A of the
Act.

10. The appellant further submitted that the penalty under section 114A is required
to be paid only when where the duty has not been levied or has been short-levied or the
interest has not been charged or paid or has been part paid or the duty or interest has
been erroneously refunded by reason of collusion or any wilful misstatement or
suppression of facts. That in the present case, the main issue is regarding difference in
interpretation of the classification of the goods. For the said difference section 114A of
the Act cannot be invoked. No penalty is imposable when classification is the issue —
Reliance Rasayan v. CCE - 2006 (200) ELT 251 (CESTAT).

11. In view of the above, the appellant has requested to set aside the impugned order

and allow the appeal with consequential relief.

Personal Hearing:
12 Personal Hearing in this matter was held on 17.12.2025, which was attended by
Shri. Ronak Lalwani, Advocate, on behalf of the appellant. He reiterated the submissions

made at the time of filing of appeal.

Discussion and findings:

13. I have carefully gone through the facts of the case and written as well as oral
submissions made by or on behalf of the appellant M/s. Horizon Titanium Inc. The issue,
which is to be decided in the present appeal, is proper classification of imported goods -
whether they fall under CTI 8108 9010 (as classified by the appellant) or CTI 8108 9090
(as held by the adjudicating authority).

14. At the outset, I find that the appellant has declared the goods as 7itanium Bars,
whereas, the adjudicating authority has observed that the items imported are final
Titanium products such as 7itanium Seamless U-tubes, Titanium Bend U-tubes, Titanium
Plates, etc. due to the reason that they had undergone further processing like cutting,
forming, machining and joining, turning them into necessary shape and dimension. On

this basis, the impugned goods have been classified under CTI 8108 9090 as Articles of

W

Titanium (Para 5 of the impugned order refers).
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15. In this regard, I have seen the copy of the Invoice No. YT20220922-HE dated
18.10.2022 issued by the foreign supplier M/s. Shaanxi Aone Titanium Metal Materials Co.
Ltd., Shaanxi, China. In the said Invoice, the Item Name, i.e. description of goods, has
been shown as Titanium Bar. There is no contra evidence relied upon in the SCN or OIO
regarding said description of goods. No evidence has been discussed and relied upon in
the Show Cause Notice or Order-In-Original, in support of this allegation to the effect
that the impugned goods are Articles of Titanium like Titanium Seamless U-tubes,
Titanium Bend U-tubes, Titanium Plates, etc. Also there is no evidence to the effect that
the imported goods had undergone further processing like cutting, forming, machining
and joining, turning them into necessary shape and dimension. In the Show Cause Notice,
description of goods shown in the Bill of Entry has been relied upon, which indicate that
the imported goods are Titanium Bars. No investigation has been carried out and no
document/evidence has been adduced in support of the allegation to the effect that the

imported goods are Articles of Titanium.

16. I find that the SCN has been issued merely on the basis of data analysis report

issued by NCTC, which states that there are some instances of import data of mis-

classification of goods under CTI 8108 9010 instead of the correct classification under CTI
8108 9090 to evade higher BCD (Para 2 of the impugned order refers). I am of the view
that the report of NCTC, as mentioned in the impugned order, is a general report in nature
and there is no document or any other evidence available in support of the allegation

made in the SCN and confirmed in the impugned order.

17. Had the appellant really imported Articles of Titanium like Titanium Seamless U-
tubes, Titanium Bend U-tubes, Titanium Plates etc., in place of the Titanium Bars, there
should be evidence in form of Statement or any other document in support of such
allegation and the imported goods should have been held as liable for confiscation on
account of mis-declaration. Whereas, in the present case, there is no proposal in the SCN
and no corresponding order in the impugned order holding the goods liable for
confiscation under the provisions of Section 111 of the Customs Act, 1962 or any other
provision of law. In absence of any evidence, the bald allegation made in the SCN and

upheld in the impugned order, is not sustainable.

T ™
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18. In addition to the above, I find that there is no proposal in the SCN to change
description of the goods and also, there is no corresponding order of the adjudicating
authority to change the description. So, even after issuance of the impugned order, the
description of imported goods remains same as declared by the appellant. Further, in the
proposals made in Para 12 of the Show Cause Notice, there is no proposal to change the
classification from CTI 8108 9010 to CTI 81089090. So, in Para 19 of the impugned order,
containing ‘Order’ portion, there is no explicit order to classify the goods under CTI 8108
9090. Whereas, in the impugned order the demand of duty has been confirmed under the
provisions of Section 28(4) without any order towards change of classification and

description of goods, which is not proper.

19. Now, coming on the issue of proper classification of Titanium Bars, I find that in

Para 3 & 4 of the impugned order, it is mentioned as under (emphasis supplied):

“Titanium is broadly classified in three different forms. They are -

a) Unwrought - Titanium in raw form where no process has been done on
Titanium,

b) Wrought - Titanium is beaten to shapes viz. plates, bars, tubes, rods, billets,
etc,

c) Finished products or Articles of Titanium - Vessel, Heat Exchangers,

Machines components etc.

4. Wrought Titanium is classifiable under CTI 8108 9010, if such imported

products are in form of beaten shapes such as plates, bars, tubes, rods, billets etc.

”

.........

20. The appellant claimed that the imported goods were Wrought form. There is no
allegation or evidence in the impugned order to the effect that the imported goods were
not in Wrought form. Therefore, it is undisputed that the imported goods were in
Wrought form. Further, the description of goods as Titanium Bars does not undergo any

change, as discussed hereinabove. Therefore, I am of the view that Wrought Titanium

hr

Bars are appropriately classifiable under CTI 8108 9010.
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21. In view of the above discussion, it can be said that Titanium and Articles thereof,
fall under CTH 8108; and within the said CTH, Titanium Bars of Wrought Titanium are
appropriately classifiable under CTI 8108 9010; whereas, Articles of Titanium are
classifiable under CTI 8108 9090, subject to the applicable Section Notes of Customs
Tariff. As there is no evidence in this case to the effect that the imported goods were
Articles of Titanium, the proposed classification under CTI 8108 9090 is not sustainable

and so, the declared classification under CTI 8108 9010 is required to be upheld.

22. As the demand is not sustainable on merits, I do not discuss the issue regarding
applicability of Section 28(4) i.e. invoking extended period of limitation for raising
demand. Further, I hold that when the demand of duty itself is not sustainable on merits,

interest and penalty are not leviable.

23. In view of the above facts, discussion and findings, I pass the following order:
Order

I set aside the impugned Order-In-Original No. 85/AC/ACC/OI0O/ Horizon/2024-
25 dated 30.10.2024 passed by Assistant Commissioner of Customs, Air Cargo Complex,
Ahmedabad, and allow the appeal filed by M/s. Horizon Titanium Inc. with consequential

relief in accordance with law.

I | Wl s (Ami
“L\\ G P, Commissioner (Appeals),

-

Customs, Ahmedabad

F.No. S/49-272/CUS/AHD/2024-25 Date: 04.02.2026

By E-mail (As per Section 153(1)(c) of the Customs Act, 1962)

To

M/s. Horizon Titanium Inc.,

Shed No. 32, Mangal Industrial Estate,

Near Chakudiya Mahadev Temple, Rakhial, Ahmedabad - 380023.

(email: info@horizontitanium.com , yash@horizontitanium.com )
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Copy to:

1. The Chief Commissioner of Customs, Gujarat, Custom House, Ahmedabad.
(email: ccoahm-guj@nic.in )

2 The Principal Commissioner of Customs, Custom House, Ahmedabad.
(email: cus-ahmd-guj@nic.in rra-customsahd@gov.in )

3. The Deputy/Assistant Commissioner of Customs, Air Cargo Complex, Ahmedabad.
(email: aircargo-amd@gov.in )

4. Shri Ronak Lalwani, Advocate, Ahmedabad.
(email: advronaklalwani@gmail.com , rohan@rthakkar.com )

5. Guard File.
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