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following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional secretary/Joint secretaqr (Revisiou Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Dethi .^rithin 3 months fromlhe
date of communication of the order.

Under Section 129 DD(1) ofthe Customs Act, 1962 (as amended), in respect of the

/Order relating to :

arly goods imported on baggage

rqcrm+1qrrra3rff Erdqr-fa
6.ffi.
any goods loaded in a conveyance for importation into India, but which are not unloaded

Pa).ment of drawback as provided in Chapter X of Customs Aci, 1962 and the rules made
thereunder.

ffur

The revision application should be in such form and sha-ll be verilied in such manner as
may be specified in the relevant rules arrd should be accompaniec by :

,1870 .5

at their place of destination in India or so much of the quantity c f such goods as has not
been unloaded at any such destination ifgoods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

1 4

qldqi,

4 copies of this order, bearing Court Fee Stamp of paise fifty onl;, in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 187O.

4 copies of the Order-in-Original, in addition to relevant docume tts, if any

4

4 copies of the Apptication for Revision.

, 1962
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), +srf qrc-mrd, @.s{r{. 6 fiAsfdqi.
qftgo,, qirnrrcrdqrq,eznqFrqkffi d+t*a?sffiF.2 0 0/-

ffirooor-
The duplicate copy of the T.R.6 challan evidencing pa5rment of Rs.2OO/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous ltems being the fee
prescribed in the Customs Acl, 1962 (as amended) for filing a Re.rision Application. Ifthe
amount of duty arrd interest demanded, fine or penalty levied is cne lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

In respect ofcases other than these mentioned under item 2 abor.e, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Trib unal at the following
address :

Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench
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(a) where the amount of duty and interest demanded and pena.lty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees;

(<I

)
gffi;ciq6vmEqq

(b) where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than Iive lakh rupees but not

exceeding frfty lakh rupees, five thousand rupees ;

(TI)

(c)

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than ftfty lakh rupees, ten

thousand rupees

Eqffi;trt-<efuo-rurlqmi,qjtrrq{ffi }' I o? @E5.q-dAeA-n-{fra,qE-sb
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(d) An appeal against lhis order shall lie before the Tribunal on paJment of 1O%o of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone

is in dispute.

Srqrr{e-&6'3lr+fi(r- (E)

Under section 129 (a) ofthe said Act, every application made before the Appellate

Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five

Hundred rupees.
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o ER-IN- PEAL

Shri Mavji Patidar, Resi - Village - Avalpur, post -_ Daduka, Teh Garhi,
Banswada, Rajasthan - 32T o22 (hereinafter referred to as .,the appellant,,)

has filed the present appeal in terms of section 12tr of the customs Act,

1962 against order in originar No. 256/ADC /vM/o&A/2o23-24, d.ated.

26.03.2024 (hereinafter referred to as ,.the impugned order,,) passed by
Additiona-l commissioner, customs, Ahmedabad (her,--inafter referred to as

"the adjudicating authorit5/,).

2. Briefly stated, facts of the case are that on the basis of passenger

profiling, the AIU oflicers intercepted the appellant having Indian passport

No. V3760O09 who arrived by Indigo Flight No. 6E 166Z on 22.L2.2O23

From Kuwait to Ahmedabad. The appellant was trying to exit green channel

without declaring any contraband goods. The bags i.e. cartoon box and
hand bag of the appellant was scanned and some ctark-coloured.images

appeared in the cartoon boxes on Baggage scaning machine. Thereafter,

cartoon boxes of the appellant was opened and thcrough search of the

material inside the box was done. The appellant also carried some blankets

and various toffee and chocolate packets wrapp,:d with black and

transparent tapes. on further examination of the toffee and chocolate

packets found in cartoon box, some different shaped tr>ffees and chocolates

were found which were heavier than other toffee and chocolates. on further
unwrapping of the same, 10 yellow-coloured metals are found instiad the

toffees and one more cut bar of yellow colour is forrnd in other packet

which contains Black Peppers. on further, interrogation of the recovered

yellow coloured metal from the appellant, in presence of the panchas, the

appellant stated that the yellow metals found in toffee and chocolate wraps

and large size cut bars recovered from his cartoon box,rre made up of gold.

2.7 The Govt approved valuer, Shri soni Kartikey Vas;rntrai, after detailed

examination and testing submitted a valuation Report dated 23.12.2023

and reported that the 11 cut gold bar totally weigh ir.Lg ZO2.2OO Grams

having purity 999.0/24 kt is valued at Rs 38,77,8 43/ - ,Tanff 
Value) and Rs

45'57,278/- (Market value). The value of the gord bar has been ca-lculated

as per the Notification No. 9L /2O23-Customs (N.T.) dat,:d 1S.12.2023 (gold)

and Notification No. 93/2023- Customs (N.T.) dated 21 .t2.2023 (exchange

rate).

2.2 In view of the above, the said gold weighing ZC2.2OO grams seized

under Panchnama dated 23.12.2023 on the reason:Lble belief that the

same is attempted to be smuggred into India with an intent to evade

palrment of Customs duty which is a c rYlo n r>f the provisions of
4
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Customs Act, 1962. Thus, the AIU officers informs that they have a

reasonable belief that the above said Gold is being attempted to be

smuggled by the appellant and is liable for confiscation as per the

provisions of Customs Act, 1962; hence, the said gold cut bars, weighing

7O2.2OO grams, are placed under seizure, vide Seizure Order dated

23.t2.2023.

2.3 The appellant had actively involved himself in the instant case of

smuggling of gold into India. The appellant had improperly imported gold

bars totally weighing 7O2.2OO grams made of 24kt/999.OO purity gold,

having tariff value of Rs.38,77,843/- and market value of Rs.45,57 
'278/-

by concealing in the form of gold cut bars concealed in toffee and chocolate

wraps, without declaring it to the Customs. He opted for Green Channel to

exit the Airport with a deliberate intention to evade the payment of

Customs duty and fraudulently circumventing the restrictions and

prohibitions imposed under the Customs Act, 1962 and other allied Acts,

Rules and Regulations. Therefore, the Improperly imported gold cut bars by

the appellant by way of concealment without declaring it to the Customs

on arrival in India cannot be treated as bonafide household goods or

personal effects. The appellant has thus contravened the Foreign Trade

Policy 2015-20 and Section 11(1) of the Foreign Trade (Development and

Regulation) Act, 1992 read with Section 3(2) and 3(3) of the Foreign Trade

(Development and Regulation) Act, 1992.

2.3 By not declaring the value, quantity and description of the goods

imported by him, the appellant has violated the provisions of Baggage

Rules, 20 I 6, read with the Section 77 of tl:.e Customs Act, 1962 and

Regulation 3 of the Customs Baggage Declaration Regulations, 2013. The

improperly imported gold by the appellant, found concealed without

declaring it to the Customs is thus liable for confiscation under Section

111(d), 111(0, 111(i), 1i 1(i), 111(1) & 111(m) read with Section 2 122l,, (331,

(39) of the Customs Act, 1962 and further read in conjunction with Section

11(3) of Customs Act, 1962. The appellant, by his above-described acts of

omission/commission and/or abetment on his part has rendered himself

liable to penalt5r under Section 112 of the Customs Act, 1962. As per

.' '- '-ia,)..pection 123 of Customs Act 1962, the burden of proving that the said
, \,&.

.*& i "..lhp.operly imported gold cut bars totally weighing 7O2.2OO grams having
,,,r1, r, !:,"#\i, I - I

";'l;,,."" I *4r,ff value of Rs.38,77,843 /- and market value of Rs.45,57,278 l- by way

;-- -.1'rrllf concealment in the form of gold cut bars concealed in toffee and

-"-'r--:"' chocolate wraps, without declaring it to the Customs, are not smuggled

goods, is upon the appellant.

s/494glcUS/AHD / 2024 -25 Page 5 of 20



2.4 The appellant vide his letter dated 22.or.2ot',4, forwarded through
his Advocate shri Rishikesh J Mehra, submitted tha.t he is cooperating in
investigation and claiming the ownership of the golrl recovered from him.
He understood the charges leveled against him. He rt:quested to adjudicate

the case without issuance ofShow Cause Notice.

2.5 The Adjudicating authority vide impugned crder has ordered for
absolute confiscation of gold cut bar of 24 kt/999.0 purity weighing

7o2.2oo grams concealed in toffee and chocolate wraps varued at Rs.

38,77,843/- (Tariff Value) and Rs 45,S7,2ZBl- (Markr:t Value) seized under
Panchnama dated, 23.12.2023, under Section 111(d), 111(0, 111(i), 111tj),

111(1) & 111(m) of the Customs Act, 1962. The adjucticating authority has

also imposed penalty of Rs 14,00,000/- on the app,gllanl under Section

112(a)(i) of the Customs Act, t962.

3. Being aggrieved with the impugned order, the appellant has filed
the present appeal and mainly contended that;

As regards confiscation of the goods under Section 12S of the

Customs Act 1962, the Ld. Adjudicating Authority, while admitting

that there is no option to the Adjudicating Au*Lority if the gobds are

not prohibited, but to release the goods on payment of redemption

fine, and if the goods are prohibited he has :L discretion to either

release the goods on palrment of redemption fine or confiscate the

goods absolutely. The case laws relied upon by the adjudicating

authority are not applicable in the facts and <:ircumstances of the

case.

A reading of Paras of the findings of the adjudicating authorit5r

clearly shows that the adjudicating Authority was pre-decided to

absolutely confiscate the gold in question, without applyrng himself

to the crucial fact that he had a discretion to t:ither permit release

of gold on Redemption fine or absolutely confis<:ate them only when

the goods were "prohibited". Though not admitting, even if for a
moment it is presumed that ttre goods in question were prohibited,

the Ld Adjudicating Authority is required to exercise his'discretion

and how such discretion is to be exercised is laid down in the case

of Commissioner of Customs (Air) vs p.Sinnasa:ny in CMA No.1638

of 2OO8, before the Hon High Court of Madras decided on 23

August, 2016.

In the instant case it is very clear that the Ld. Adjudicating
Authority started on a wrong premise of the fact that the Appellant

in this case is a smuggler, and that he has concealed the gold in
this case, all of which are erroneous lindings eis discussed above.

T

"
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Taking into consideration these erroneous frndings, the Ld

Adjudicating Authority has got biased and decided that the gold in

question should be absolutely confiscated and penalty imposed.

Ttrere are plethora of Judgements both for and against the release

of gold seized in Customs Cases. A combined reading of all the

cases with specific reference to the policy/Rules in vogue at the

relevant times, will show that depending on circumstances of each

case in hand and the profile of the person involved, the goods in

question may become "Prohibited" which are otherwise not listed in

the prohibited categories. However, despite the goods being

prohibited the same can be released or re-exported in the discretion

of the Adjudicating Authority, which discretion has to be exercised

as per the canons laid down by the Hon. Apex Court as discussed

above. In this connection, following case laws are submitted relied

upon by the appellant: -

(i) Yakub Ibrahim Yousuf 2OLL {263l, ELT-685 (Tri. Mum) and

subsequently 20 1 4-TIOL-27 7-CESTST-MUM.

(ii) ShaikJameel Pasha Vs Govt of India 1997 l9ll EL"l 277 (API;

(iii) V.P. Hamid vs Commissioner of Customs, 1994(73\ELT 425

(Tri);

(M T.Elavarasan vs Commissioner of Customs(Airport) Chennai

2oLL (266) ELT 167 (Mad);

(v) Union of India Vs Dhanak M. Ramji 2OO9 (248) EW 127

(Bom); upheld by Hon. Supreme Court vide its judgement dated 08-

03-2010, reported in 2010 (252) ELT A102 (SC)

(vi) A.Rajkumari vs CC (Chennai) 2015 (321) ELT 540 (Tri-

Chennai);This case was also affirmed by the Hon. Apex Court vide

2Ot5 (321l.ELT 4207 (SC).

It is also submitted that impugned goods are not prohibited for use

by the society at large and release of the same vrill not cause to the

ociety and its import and / or redemption would not be dangerous

r detrimental to health, welfare or morals of the people, in any

ircumstances.

There is a catena of cases where the orders of absolute confiscation

were successfully challenged and gold released either for re-export

or on redemption fine u/s 125 of Customs Act \962. Some of the

judgements can be cited as under:

1. S Rajgopal vs CC Trichy 2OO7 (2L9) ELT 435

2. P.Sinnaswamy vs CC Chennai 2OO7 (220], ELT 3O8

3. M.Arumugam vs C iruchirapally 2OO7 (22O) ELT 31 I

4t) v

(:
1..,
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4. Krishna Kumari vs CC Chennai 2008 (229) E,LT 222.

Following are the list of latest revision authorityb orders relied upon by

the appellant:

1. Order No: 58/2O20-CUS[WZ)/ASIRA/MUMBAI, DT.

21.O5.2O2O IN C/A/ Commissioner, Custcms, Ahmedabad v/s
ShabbilTaherallyU d aipurwala

3. Order No: 6t /2O2O-CUS(WZ)/ASRA/MUMBAT,

21.O5.2O2O in cf a Commissioner, Custorns, Ahmedabad

Basheer Mohammed Mansuri

4. Order No: 126l2O2o CUS(WZ)/ASRA/MUMBAT,

O7.O8.2O2O in c/a Commissioner, Custoras, Ahmedabad

Hemant Kumar.

DT.

V/S

DT.

v/s

5. Order No: 123-t24/2O20-CUS(WZ)/ASRA/MUMBAT,

DT.O7.O8.2O2O irt c/a Commissioner, Customs, Ahmedabad v/s
Rajesh Bhimji Panchal.

6. 2019(369) E.L."f .1677(c.O.I) in c/a Asho< Kumar Verma.

7. Order No: 1O/2Ot9 CUS(WZ)/ASIRA/MUMBAT, DT.

30.O9.2021 in c/a FaithimthRaseea Mohammrrd v/s Commissioner

of Customs CSI Airport Mumbai.

8. order No. 243 & 244/2022 CUS(WZ)/ASRA/MUMBAT, DT

24.08.2022 in c/a (1) PradipSevantilal Shah (11) Rajesh Bhikhabhai

Patel V/s. Pr. Commissioner of Customs, Ahmedabad.

Coming to the penalties imposed it may be stated that since the

goods in question were not prohibited, the pt:naltSr under section

112 (a) and (b) of Customs Act 1962 could not have been more than

the dut5r involved which in this case is Rs. 14,00,000/- on the

appellant.

The appellant finally prayed for release the g,rods on paSrment of
redemption fine or allow for re-export and redu<:tion in penaltSr.

Shri Rishikesh Mehra, Advocate, appeared for personal hearing on

lr:

Fo

04.06.2025 on behalf of the appellant. He reiterated the submissions made

in the appeal memorandum. The advocate during pe rsonal hearing also

relied upon the following case laws:

s/49-49lCUS/AHD I 2024 _25
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(i) OIA No. AHD-CUSTM-000-APP-332-23-24 Dated 13.r2.2O23

In c/a Mr. Kachhadia Mahipal Vitthalbhai V/s. Additional

Commissioner of Customs Ahmedabad. (Rhodium coated Gold Case

granted RF, PP).

(iiil OIA No. AHD-CUSTM-000-APP-176-23-24 DT 25.09.2023 IN

c/a Ms. Shaikh Anisa Mohammed Amin V/s Commissioner of

Customs (Appeals), Ahmedabad. (Ingenious Concealment in Gold

Dust/Paste Case granted RF, PP).

(iv) OIA No. AHD-CUSTM-0O0-APP-179-23-24 DT 26.09.2023 in

c/a Mr. Shaikh Imran Abdul Salam V/s Commissioner of Customs

(Appeals), Ahmedabad. (Ingenious Concealment in Gold Dust/Paste

Case granted RF, PP).

(v) OIA No. AHD-CUSTM-000-APP-161-24-25 DT 26'O7.2024 in

c/a Mr. Subhan Gulab Pathan V/s Commissioner of Customs

(Appeals), Ahmedabad. (Ingenious Concealment in Gold Dust/Paste

Case granted RF, PP).

(vi) Order No t4O/2O2t CUS(WZ)/ASRA/MUMBAI

DT.25.O6.2O21 in c/a Mohammed Gulfam v/s Commissioner of

Customs Ahmedabad. (Ingenious Concealed Rectum Case granted

RF, PP).

("ii) Order No: 245/2021 CUS(WZ)/ASRA/MUMBAI

DT.29.O9.2021 in c/a Memon Anjum v/s Commissioner of Customs

Ahmedabad. (Ingenious Concealed Silver Coated Case granted RF,

PP).

(viii) Order No. 38O12O22-CUS(WZ)/ASRA/MUMBAI DT

14.12.2022 it c/a Mr. Mohammad Murad Motiwala V/s. Pr'

Commissioner of Customs, CSI Airport, Mumbai. (Ingenious

Concealment in Gold Dust/Paste Case granted RF, PP).

(ix) Order No. 243 &' 244/2022 CUS(WZ)/ASRA/MUMBAI DT

24.O8.2O22 in c/a (i) PradiP S antilal Shah (2) Rajesh Bhikhabhai

I
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(ii) OIA No. AHD-CUSTM-000-APP-364-2s-24 DT 10.01.2024 IN

c/a Mr. Ankit Kamleshkumar Shah V/s Commissioner of Customs

(Appeals), Ahmedabad. (Gold Case granted RF, PP.



;ii,;/-'-..-=\:i

Patel V/s. Pr. Commissioner of Customs, Ahmedabad. (Ingenious

Concealment Silver/Rhodium Coated Case granted RF, pp).

(x) Order No. st6-sr7 |2123-CUS[WZ)/ASRA/MUMBAT DT

30.06.2023 in c/a (1) Saba Parveen Irfan Khar (2) Anwar M.T. V/s.
Pr. Commissioner of Customs, CSI Airport, Mumbai. (Ingenious

Concealment in Gold Dust/Paste i47a3415 grams Case granted

RF, PP).

(xi) Order No. 9O7-9O9 12O23-CUS(WZ)/ASRA/MUMBAT DT

12.12.2023 in c/a (1) Mr. Shahrukkhan Muniruddin pathan (2) Mr.

Rushabhbhai Pravinbhai Goswami (3) Mr. Maeendrasinh Zairay/s.

Pr. Commissioner of Customs, SVpI Airporl, Ahmedabad. (Gold

Weighing 1778.980 grams Case granted on RF, pp).

(xii) Customs, Excise & Service Tax App,:llate Tribunal (WZ)

Bench at Ahmedabad. (Customs Appeal No. 11971 of 2016_SM)

Final Order No. LO254/2O24 dated 29.01.,1024 Shri Lookman

Mohamed Yusuf V/S. CC- Ahmedabad (Ingenio.us Concealment Gold

Case of4999.180 grams granted RF, pp).

5. I have gone through the facts of the case available on record,

grounds of appeal and submission made by the apprellant at the time of
personal hearing. It is observed that the issues trr be decided in the

present appeal are as under;

(a) Whether the impugned order directing :rbsolute confiscation

of the seized gold of 24 ktl999.O purity weig.ring 702.200 grams

concealed in toffee and chocolate wraps valuec. at Rs. 3g,77,g43/-
(Tariff Value) and Rs 45,57,228/- (Market Value) without giving

option for redemptionunder Section 125(1) of Customs Act, 1962, in
the facts and circumstances of the case, is _.ega-l and proper or

otherwise;

(b) Whether the quantum of penalt5r amounting to Rs.

14,OO,OOO/- imposed on the appellant, under Section 112(a)(i) of the

Customs Act, 1962, in the facts and circumstances of the case, is

legal and proper or otherwise.

5.1 It is observed that the appellant, on the basis oI passenger proliling,

the AIU officers intercepted the appelant having I:rdian passport No.

v376o009 who arrived by Indigo pright No. 6E 166z c,n 23.L2.2o23 From
Kuwait to Ahmedabad. The appe ant was trying to exit green channel

s/4949lCUS/AHD /2024 -25
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without declaring any contraband goods. The bags i.e. cartoon box and

hand bag of the appellant was scanned and some dark-coloured images

appeared in the cartoon boxes on Baggage scaning machine. Thereafter,

cartoon boxes of the appellant was opened and thorough search of the

material inside the box was done. The appellant also carried some blankets

and various toffee and chocolate packets wrapped with black and

transparent tapes. On further examination of the toffee and chocolate

packets found in cartoon box, some different shaped toffees and chocolates

were found which were heavier than other toffee and chocolates. On further

unwrapping of the same, 10 yellow-coloured metals are found instead the

toffees and one more cut bar of yellow colour is found in other packet

which contains Black Peppers. On further, interrogation of the recovered

yellow coloured metal from the appellant, in presence of the Panchas, the

appellant stated that the yellow metals found in toffee and chocolate wraps

and large size cut bars recovered from his cartoon box are made up of gold.

The Govt approved valuer, Shri Soni Kartikey Vasantrai, after detailed

examination and testing submitted a valuation Report daled 23.12.2023

and reported that the 11 cut gold bar totally weighing 7O2.2OO Grams

having purity 999.0/24 kt is valued at Rs 38,77,843/- (Tariff Value) and Rs

45,57 ,2781 - (Market value). The said articles were seized under the

provisions of the Customs Act, 1962, under Panchnarna proceedings dated

23.L2.2O23. The appellant did not declare the said gold before Customs

with an intention to escape payment of duty. These facts have also been

confirmed in the statement of the appellant recorded under Section 108 of

the Customs Acl, 1962 on the same day. There is no disputing the facts

that the appellant had not declared possession of gold concealed in toffee

and chocolate wraps the time of his arrival in India. Thereby, he has

violated the provisions of Section 77 of th.e Customs Act,l962 read with

Regulation 3 of the Customs Baggage Declaration Regulations, 2013. These

facts are not disputed.

5.2 I find that it is undisputed tJlat the appellant had not declared the

seized gold concealed in toffee and chocolate wraps to the Customs on his

arrival in India. Further, in his statement, the appellant had admitted the

knowledge, possession, carriage, concealment, non-declaration and

recovery of gold concealed in toffee and chocolate wraps. The appellant

had, in his confessional statement, accepted the fact of non-declaration of

old before Customs on arrival in India. Therefore, the confiscation of gold

y the adjudicating authority was justified as the applicant had not

eclared the same as required under Section 77 of the Customs Act, 1962.

Since the confiscation of the seized gold is upheld, the appellant had

I

ra7
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rendered himself liable for penalty under section I 12(a) of the customs
Act, 1962.

5.3 I have also perused the decisions ofthe Government of India passed

by the Principal commissioner & ex oflicio Additi,rnal secretary to the

Government of India submitted by the appellant and other decisions also. I
Iind that the Revisionary Authority has in all these cases taken similar view

that failure to declare the gold and failure to comply with the prescribed

condition of import has made the impugned gold ,,prohibited" and therefore

they are liable for confiscation and the appellant are oonsequently liable for
penalty. Thus, it is held that the undeclared gold wei;3htin g TO2.2OO grams

concealed in toffee and chocolate wraps valued at Rs. 3g,77,g45/_ ffanff
Value) and Rs 45,57,278/- (Market value), are riable to conliscation under
section 111(d) of the customs Act, 7962 and the appellant is a_lso liable to
penalty under Section 112(a) ibid.

5.4 In this regard, I also rely the judgement of the Hon,ble Supreme

court in the case of om Prakash Bhatia Vs commissioner of customs,
Delhi 2OO3 (155) E.L.T. 423 (SC) wherein it is held that;

"........... ...(a) if there i.s any prohibitinn of import or export of good.s
under the Act or ang other laut for the time being in force, it u.tourd. be
considered to be prohibited goods; and (b) this uoutd. not includ.e any
such goods in respect of which the cond.itions, subjetct to u.thich the goods
are imported or exported, haue been complied wtth. This would- mean
that tf the conditions prescibed for import or export of good-s are not
complied with, it would be considered to be prohibited good.s. Thi.s ulould.
also be clear from section 1 1 u-thich empot ers the central Gouernm.ent to
prohibit either 'absolutelg' or ,subject to such conditions' to be fulfitted.
before or after clearance, as maA be specifi.ed. in the notificatiory the
import or export of the goods of any specifi.ed descri.otion. The notifi.catton
can be issued for the purposes specified in sub-section (2). Hence,
prohibition of importation or exportation could be subject to certain
prescribed condittons to be fuljltled before or after clearance of good-s. If
conditions are not fuljllled, it mag amount to prohibited good-s........."

Thus, it is clear that even though gold is not enumerated as prohibited

goods under Section 11 of the Customs Act, 7962, bu.: it is to be imported

on fulfilment of certain conditions, still, if the conditions for such import
are not complied with, then import of gold will fall uncler prohibited goods.

Hence, I lind no infirmit5r in the impugned order on thir; count.

5'5 It is further observed that the adjudicating authority in the instant

,_,. """. 
had relying on the decisions of Honble Supreme court in the case of

, '., o* Prakash Bhatia Vs commissioner of customs, Delhi 2003 (155) E.L.T.

i- 1423 (sc), Hon'ble Kerala High court in the case of Abdrrl Razakl2or2 (21sl
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ELT 300 (Ker), Honble High Court of Madras in the case of Samlmathan

Murugesan l2OO9 (247) E.VI 21 (Mad)1, Malabar Diamond Gallery R/t' Ltd

[2016-TIOLl664-HC-MAD-CUS], Hon'ble High Court of Madras in the case

of P Sinnasamy 12016 (344\ ELT 1154 (Mad)| and Order No L7 /2O19-Ctts

dated 07.10.2019 in F. No. 375/06/B/2017-RA of Government of India,

Ministry of Finance, Department of Revenue - Revisionary Authority in the

case of Abdul Kalam Ammangod Kunhamu discussed in paras 29 lo 36

and 42 of the impugned order, had held that smuggling of gold was done

by the appellant and had ordered for absolute confiscation of undeclared

gold weighin g 7O2.2OO grams concealed in toffee and chocolate wraps

valued at Rs. 38,77,843/- (Tariff Value) and Rs 45,57,278l- (Market

Value).

5.6 It is also observed from the facts and records of the present case

that the appellant had ingeniously concealed gold in toffee and chocolate

wraps with an intention to smuggle the same without paJrment of duty. The

gold wrapped in toffee and chocolate wrap was detected during scanning of

baggage of the appellant on the basis of profiling of the appellant. The

appellant in his statement recorded under Section 108 of the Customs Act,

1962 on 23.L2.2O23 had admitted his offence. Thus, the present case is

not of simple non declaration of gold but an act of smuggling as the gold

was concealed ingeniously in toffee and chocolate wraps. Therefore, the

case laws relied upon by the appellant in the appeal memorandum are not

applicable in the instant case.

5.8 I rely upon the decision of the Hon'ble Tribunal, Bangalore in the

case of V.K. MOHAMMAD ALI Versus COMMISSIONER OF CUSTOMS,

COCHIN [2019 (369) E.L.T. 1538 (Tri. - Sang)], wherein the Hon'ble

Tribunal has upheld the decision of adjudicating authority for absolute

confiscation of undeclared seized gold. The relevant paras are as under:

6. The brief issue for consideration in the ca.se is to decide whether the

adjudicating authoitg as a di.scretion to release the gold confiscated or

the seized gold requires allowing to be redeem.ed on payment of fine in
lieu of conftscation in terms of Section 125 of the Customs Act, 1962.

Section 125 of the Customs Act reueals as under:

"(1) Wheneuer confiscatian of ang goods i,s authorized bg this Act, the

offrcer adjudging it mag, in the case of any goods, the importation or

exportation uhereof i.s prohibited under thi.s Act or under ang other law

for the time being in force, and shall, in the case of any other goods, giue

to the ouner of the goods or, uthere such owner is not knoutn, the person

from whose possession or custodg such goods haue been seized, ang
optton to paA in lieu of confiscation such ne as the said ofJicer thinks fit
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(2) Where ang fine in lieu of confiscation of goods is imposed und.er sub-
section (1), the owner of such goods or the person referred. to in sub-
section (1), shall, in addttbn, be tiabte to ang dufu and. charges paAable
in respect of such goods."

6.1 A plain reading of the aboue proubian giues und.erstandtng that
uhile the adjudging offtcer may permit the red.emption of goods on
pagment of fine in lieu of confiscation of goods which are prohibited. in
nature, he shall, in the case of other goods, ,may' permit red.emption on
paAment of fine in lieu of confiscation.

6.2 There are tu,o situattons which emerge out ttf the tegal position
which needs to be addressed; firstlg, whether the tmpugned. goods are
in the nature of prohibited goods wheretn the ad.judicating authoitg has
an option to permit the goods to be redeemed on paqment of fine in lieu
of confi-scation. secondly, whether the ad.jud.ging off,ber has a dbcretion
so as to allow or not such goods to be redeem.ed otl paVment of fine tn
lieu of confiscation.

)\.q\

I 't1

6.3 For an appreciation of the same, it i.s requtred. to see uthat are
prohibited goods is Section 2(33) of the Customs Act, 1962 d.efines
prohibited goods as follows :

Prohibited goods mears 'any goods, the import or export on tthich is
subject to ang prohibitbn under thi"s Act or anv oth.er lana for the time
being in force but does not include ang such good.s in respect of which
the conditions subject to which the good-s are permitted. to be imported. or
exported haue been complied with.,'

In uiew of the aboue, for the goods to acquire a nature of being
prohibited who either be prohibited under customs Act or any other law
for the time being in force or the goods should. hzue been imported.
wherein the conditions subject to which tlrc goods are permitted. to be
imported are not compti.ed uith. Admittedlg, the impugned gold. b not
prohibited either under customs Act or ana other laut for the time being
in force at the material time. As per the record.s of the ca-se, the appenant
haue not submitted angthing to shout on record. thet the good.s haue
been properlg imported. It is to be inferred that the tmpugned gold. has
been imported uithout following the due process of taw that is to sag
u'ithout follou.ting the procedures thereof. Therefore, it i.s to be held. that
the impugned goods haue acquired the nature of being prohibited. good.s
in uiew of Sectton 2(33) of the Customs Act, 1962.

6.4 Hauing found that the impugned goods haue acquired. the nafire of
prohibited goods, the issue uhich remains to be d-ecided. as to whether
the adjudicating authoitg can exercise [its] d.bcretion to allow the good.s
to be redeemed. Going bg the uordings of Section 12!;, it i.s clear that in'such circum.stances Le. u.thether the good.s ar<: prohibited., the
adjudtcating authoritg'
the Tibunal cannot sit

may' permit the redemption. That betng the case
in judgment ouer the discretiott exercbed. by the
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Prouided that, without prejudice to the proubions of the prouiso to sub-
section (2) of Section i 15, such fine shall not exceed. the market prbe of
the goods confrscated, less in the cose of impofted good.s the duty
chargeable thereon.



competent authoitA duly empowered under the statute. We find that as

submitted bg the Learned DR, the Hon'ble High Court of Madra.s ha-s

categoicallg held that: "When a pima facie case of attempt to smuggle

the goods is made out, it i,s not upon the Tribunal the i.ssue not give

positiue directions to the adjudicating authoritg, to exercise optinn in

fauour of the respondents". We also find that this Bench of the Trtbunal

(supra) in a case inuoluing identical circum'stances has upheld the

absolute confscahon of gold bi-scuits of forergn origin setzed from a
passenger who claimed that the same were purchased in Mumbai.

7. In uiew of the aboue, we find that the Order-in-Appeal does not

require ang interuention and as such the appeal,s are rejected

5.9 I also rely upon the decision of the Hon'ble Tribunal, Bangalore in

the case of Ismail Ibrahim Versus Commissioner of Customs, Bangalore

l2ol9 (37 Ol ELT 1321 (Tri Bang)1, wherein the Hon'ble Tribunal following

the decisions of Hon'ble High Court of Kerala in the case of Ambali

Karthikeyan [2000 (125) ELT 50 (Ker)] and Hon'ble High Court of

Karnataka in the case of K. Abdulla Kunhi Abdul Rahaman [2015 (330)

ELT 148 (Kar)l had upheld the absolute confiscation of gold in case where

two gold bars weighin g 2OOO.\4 grams were concealed discreetly in the

baggage wrapped in white paper and kept in plastic pouch. In present case

also, substantial quantity of gold i.e. 7O2.2OO grams concealed in toffee

and chocolate wrap was concealed discreetly in the baggage.

"8. The Gouernm.ent hos examined the matter. It i,s obserued that the

Applicant has not declared the possession of impugned gold in hi.s

Custpm.s declaration form and it uas onlg through persi.stent enquiry

and examtnation of the Applicant, that the bodg concealment of the

impugned gold in paste fotrn came to light. The Appellate Authoritg has

also obserued that the Applicant in hi.s uoluntary statement dated

04.01.2O21 under Section 1O8 of the Custom,s Act, 1962 admitted that

knew that importing of gold without pagment of dutg is an offence;

t he had committed an offence by concealing the gold and not

eclaring the same to euade paAment of Customs dutg; that the

uoluntary statement recorded on 16.01.2O21 reiterated his earlier

Page 15 of 20
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5.9 I further rely upon the recent decision of the Honble Revisionary

Authority vide Order No. 217 /2O24-Cus, dated 16.10.2024 on identical

issue i.e. attempt to bring undeclared gold in paste form in the case of

Riswan Kochupurayil Nazeer,has upheld the absolute conJiscation of

788.940 grams of gold extracted from gold paste weighing 874.760 grans

valued at 30,29,931/- (Assessable Value) and Rs 34,99,286 / - (market

value). The penalty imposed was also upheld. The relevant paras are

reproduced as under:

impugned gold was handed ouer to him bg a person at Dubal with

instructions to smuggle the same to India and promised the Applicant a

remuneration of Rs. 30,000/- in return. The Appli.cant in his second

-1t
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10.2 In the case of Malabar Dia
Chennal [20 1 6(s4 1) ELr6s@ad.))

mond Gallerg P. L:d.

, the Ho.n'ble M_a"dr ts

,. , ,, ,]
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statement. The Appellate Authoritg in para (11) of the said O_I_A, has
also noted that, on 11.02.2022, the Authorised_ r<tpresentatiue of the
Applbant, Shn Nazeer, who b the father of the Appr,icant, has admitted
fo his son's offence and has also stated the Applicant has committed.
thb offence knouinglg for financial gains. The in,pugned gold. item.s
smuggled into India uia ingenious bodg concealment cannot be
consi.d.ered as bonafide baggage. The entire pro<:eed.ings haue al.so
been couered under a Mahazar in presence of independ-ent uitnesses
whbh c,lso corroborates the sequence of euents.

9. As per Section 123 of the Act, ibid, in respect of the gotd and.
manufactures thereof, the burddn of proof that such good-s are not
smuggled i.s on the person, from whom good.s ar,z recouered-. Leaue
alone declaring the gold as required und"er section 77 of the customs
Act, 1962, the Applicant chose to ingeniously conct?al it in hi.s rectum
and thi"s u.tas detected onlg upon duing his search & examination.
Had be been the owner of the gold ond had. intended_ to d-eclare the
gold to Customs, he tuould not haue had. to resort to such irLgenious
concealment. Thus, the lack of ang documents estabti.shing ownership
and non-declaration is not surpri,sing. Keeping in uieut the facts and
circumstances of the case and as the Appticant has failed. to di.scharge
the onus placed on htm in term.s of Section 12it, the Gouernment
concurs wtth the adjudicating & appellate authoities that the
impugned goods were liable to cnnfiscotion und.er Serction 11 1 ibid" and.
that the penalty ulas imposable on the Applbant.

1O. 1 The Applicant has contended that the tmport of gotd_ i.s not
'prohibited'. Howeuer, the Gouemment obserues tha;l thi,s contentinn of
the Applbant i-s against seueral judgements of the Hon bte Supreme
Court in which it has been held that the good.s, Import/ export whereof
b allowed subject to certain conditions, are to be trezted. as 'prohibited"
goods' in case such conditions are not fulfilled.. In the case of Shetkh
Mohd. Omer us Collector of Customs, Cabutta & Ors (1971 AIR 2gS),
the Apex Court ha.s held that for the purpose of Se;tion 111(d.) of tlte
Customs Act, 1962, the term "Ang prohibitton' mean:: euery prohibition.
In other words, all tgpes of prohibition. Restictictn i.s one tgpe of
prohibition. GoId i.s not allowed to be imported freelg in boggage and- it
is permitted to be imported bg a possenger subject to futfilment of
certain conditions. In the present case, as correcflg brought out bg the
Iouter authorities, the Applbant in thb case did not f utJit the cond.itions
specified in thb behalf. In the case of M/ s Om prakash Bhatia Vs.
Commbsioner of Customs, Delhi (2003(1SS) ELT42:|(SC)), the Honble
Supreme Court has held that ',if the conditions presc,.ibed for tmport or
export of goods are not compli.ed with, it u_lould be consid"ered. to be
prohibited goods. Further, in the case of UOI &Ors ris. M/s Raj Grou_t
Impex LLP & Ors (2O21-TIOLLBZ-SC-CUS-LB), the Honble Supreme
Court has followed the judgments in Sheikh Mohd. Omer (supra) and.
Om Prakash Bhatia (supra) to hotd that ',any restriction on import or
export is to an extent a prohibition; and the expression ,,ang

prohibition" in section I 1 1(d) of the customs Act inclu,ces restrictior.rs."

Vs ADG, DRI,

High Court (le



the Hon'ble Jurisdictinnal High Court) has summarized the positton on

the i.ssue, specificallg in respect of gold, as under:

"64. Dbtum of the Hon'ble Supreme Court and High Courts makes it

clear that gold, mag not be one of the enumerated goods, as prohibited

goods, still, if the conditions for such import are not complied with, then

import of gold, unuld squarely fall under the definition "prohibited

goods", in Sectian 2 (33) of the Customs Act, 1962---."

10.3 Moreouer, the Hon'ble High Court of Delhi in its order dated

23.11.2023 in Wit Petition No. 8976 of 202O in the matter of Kiran

Juneja Vs. Union of India & Ors. has held that "A fortiori and in terms

of the plain language and intent of Section 2(33), an import which b
effected in uialation of a restrictiue or regulatory condition uould also

fall within the net of "prohibited goods". Hence, there i's no doubt that

the goods seized in the present case are to be treated as "prohibited

goods", ruithin the meaning of a.ssigned to it under Sectton 2(33) of the

Act, ibid.

1O.4 In uiew of the aboue, the contention of the Applicdnt that the

offending goods are not'prohibited goods', cannot be accepted.

12.1 As regards the prager for permitting re-export of the offending

goods, the Gouernment obserues that a specifir prouision regarding re-

export of articles Imporbd in baggage is made in Chapter-Xl of the

Customs Act, 1962, bg uag of Section 80. On a plain reading of Section

80, it is apparent that a declaration under Section 77 is a pre-requbite

for atlowing re-export. Hon'ble Allahabad High Court has, in the case of
Deepak Bajaj us Commi.ssioner of Customs (P), Lucknow(2019(365)

ELT 695(All.)), held that a declaration under Sectton 77 b a sine qua

non for allowing re-export under Section 80 of the Act, ibid. In thi's case,

the Applicant had not made a true declaration under Section 77.

12.2 Further, the Hon'ble Delhi High Court has, in the case of Jasuir

Kaur us. UOI (2009 (241) DLT 621 (DeL)), held that re-export is not

3rE+a
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11. The Gouemm.ent obserues that the original authoitg had deni.ed

the relea.se of gold item.s on payment of redemption fine, under Section

125 of Customs Act, 1962. It is settled bg the judgment of the Hon'ble

Supreme Court, in the ca,se of Garg Woollen Mills (P) Ltd us. Additianal

Collector of Custom.s, Neu.t Delhi [1998 (104) E.L.T. 306 (5.C.)], that the

option to release 'prohtbited goods' on redemption ilne b di,scretionary '

Hon'bte Delhi High Court ha.s, in the case of Raju Sharma [2O2O (372)

ELT 249 (Del)1, held that "Exerci,se of di.scretion bg judiciat, or quasi-

judicial authorities, m.erits interference onlg where the exercise is

peruerse or tainted by patent illegalifu, or is tainted bg oblique motiue."

Further, the Hon'ble Delhi High Court in its order dated 21.O8.2O23 in

W.P. (C) Nos. 8902/2021; 9561/2021; 1s1s1/2O22; 5s1/2O22; &

BO83/2O23 held that "......an infraction of a condition for import of
goods u.tould abo fall within the ambit of Section 2(33) of the Act and

thus thetr redemption and release would become subject to the

discrettonary power of the Adjudging Officer". Therefore, keeping in

uieu the judicial pronouncements aboue, the Commi'ssioner (Appeal,s)

has correctlg refused to interfere with the di'scretion exerci.sed bg the

original authoitg.



perrni.ssible uhen article is recouered from the po.ssenger uhile
attempting to smuggle it. Hence, the questton of atto.dng re-export d.oes
not ari.se-

13. The case lau.ts relied upon bA the Applicant, in support of his
uaious contentions, are not applicable tn uiew of the dictum of Hon'ble
Supreme Court and Hon'ble High Courts, a.s aboue.

14. In the facts and circumstances of the case, the Gsuernment ftnd-s
that the order for absolute confiscation of the inlpugned. good.s as
upheld bg Commi,ssioner Appeal,s does not requint any interference.
The quantum of penalty imposed on the Applbant i:; neither harsh nor
excesstue.

5.11 I further rely upon the recent decision of the Hon,ble Revisionary

Authorit5r in the case of Sh Rafi Syed, Order No. \,7S/2O24-CUS, dated

28.o8.2024 wherein absolute confiscation of 39 gold brrrs of 24 carat purity

weighing 3800 grams valued at Rs 1,16,58,400/-, corrcealed inside piastic

pouches containing dates, was upheld. The penaltlr imposed was also

upheld.

5.12 I further rely upon the recent decision of the Hon,ble Revisionary

Authorit5r in the case of Shri Riyas Khan, Order No. l9O / 2O24-CUS, dated

O9.O9.2O24 wherein absolute confiscation of two cut g,old bits and 7g gold

ingots of 24 carat purity weighing 2620 grams value,i at Rs gT,42,94O/-

concealed in play station joy sticks, was upheld. The penalty imposed was

also upheld.

5.13 I also rely upon the decision of Hon,ble High Crturt of Kerala in the

case of Abdul Razak Versus Union of lrldia l2Ol2 (2,25) E,LT 3OO (Ker)l

maintained in the Honble Supreme Court I2OLZ (3:,0) ELT Al73 (SC)],

wherein the passenger, a carrier, tried to smuggle g kg of gold concealed in
emergency light, mixie, grinder, car horns etc. was h,:ld to be absolutely

confiscated and not allowed to be released on redemption line. The relevant
para is reproduced as under:

"6. After hearing both
prouisiars, ue do not th

ides and after consideirLg the statutory

3
ILant, as a ma,ter of right, can

:
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(
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15. The reubion application b rejected for the reascns aforesaid_."

5.10 I further rely upon the recent decision of thr: Hon,ble Revisionar5r

Authority in the case of Ms Ros Maszwin Binti Abriul Kadir, order No.

184 /2o24-cus, dated o4.o9.2o24 wherein absolute confiscation of one

long crude gold chain of 24 carat purity weighi ng ).2 kgs valued at Rs

39,7O,8OO/-, wrapped in a condom which was foun,i concealed in lower

inner garment, was upheld. The penalty imposed was it-lso upheld.



I
I
I

claim release of the goods on paAment of redemption ilne and

dutg. Euen though gold as such r-s not a prohibited item and can

be imported, such import is subject to lot of restrictions including

the necessitg to declare the goods on arrival at the Custottts

Station and make pagment of dutg at the rate prescibed. There is

no need for us in this case to consider the conditions on which

import i.s permi.ssible and whether the conditions are sati.sfi.ed

because the appellant attempted to smuggle out the goods ba

concealig the same in emergencg light, mixie, grinder and car

horns etc. and hence the goods so brought b prohibitory goods as

there is clear uialation of the statutory proubions for the normal

tmport of gold. Further, as per the statement giuen by the

appellant under Section 1O8 of the Act, he i.s onlg a carrier Le.

professional smuggler smuggling goods on behalf of others for
consideratbn. We, therefore, do not find ang merit in the

appellant's case that he has the right to get the confiscated gold

released on paAment of redemption fine and dutg under Secti.on

125 of the Act."

In the present case also the appellant, concealed the seized gold in toffee

and chocolate wraps with an intention to smuggle the same into India' The

gold was detected only on the scanning of the baggage of the appellant on

the basis of his profiling. Therefore, the adjudicating authority has rightly

exercised his discretion for absolute confiscation of gold'

6.16 In view of the above observations, and relying upon the decision of

Hon'ble Tribunal, Bangalore, the Honble High Court of Kerala, the Honble

Supreme Court and the Hon'ble Revisionary Authority, it is clearly

established that the concealment in this case was ingenious as substantial

quantity of gold concealed in toffee and chocolate wraps weighitg 7O2.2OO

grams was intentionally and ingeniously concealed in toffee and chocolate

wraps to evade detection by the Customs authorities. The appellant did not

intend to declare the said gold and the same was detected only on scanning

of his baggage. He also admitted that he was carrying the said gold and

intendent to clear the same without paylng Customs duty from the SVPIA,

Ahmedabad. The appellant has requested for release of the said gold but

not claimed ownership of gold and has not submitted any evidence to this

effect. Thus, in my considered view, this is not a case of simple non

declaration of gold but a planned and intentional smuggling of gold into

India. Therefore, the adjudicating authority has rightly exercised his

discretion for absolute confiscation of seized gold of 24 kl/999.O purily

7O2.2OO grams valued at Rs. 38,77,843/- (Tariff Value) and Rs

8/- (Market Value) under Customs Act, 1962- ln view of above, the

confiscation of gold of 24 kt gold weighing 7O2.2OO grams valued

and Rs 45,57,278/- (Market Value) IS
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Rs. 38,77,843/- (Tariff Value)

upheld.

,57,27

)-.



6.17 Further, in respect of imposition of penalty amounting to Rs

14,00,000/- on the appellant for bringing under:lared gold weighing

7O2.2OO grams valued at Rs. 38,22,8431- fiariff Value) and Rs

45,57,278/- (Market Value), the appellant has attempted to bring gold into

India without declaring the same and concealing tht: same ingeniously in
toffee and chocolate wraps. The quantum of gold isr substantial and the

appellant had smuggled gold by ingeniously and inr:entionally concealing

the same in toffee and chocolate wraps. The appe-.lant was aware that
smuggling of gold without paJrment of customs duty is an offence and also

admitted that he was carrying the said gold and intendent to clear the

same without payrng Customs duty from the SVpIA, Ahmedabad. Thus, I

am of the considered view, that the penalty of Rs 14,O0,0O0/- imposed on

the appellant under Section 112(a)(i) of the Custonrs Act, 1962, in the

impugned order by the adjudicating authorit5r, is appropriate as per

provisions of Section 112(a)(i) of the customs Act, 1962 and commensurate

with the omissions and commissions of the appellant. T?rerefore, there is

no infirmity in the impugned order and the same is upheld.

7 In view of above, the appeal filed by the appellant is rejected.
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F. Nos. S/ 49-49 /CUS/ AHD/2o2a-!l-.--_ D,tted 44.OT.2025
To, {}o+

(0 Shri Mavji Patidar,
Resi - Village - Avalpur, Post - Daduka,
Teh Garhi, Banswada, Rajasthan - S2ZO22,

(iil Rishikesh J Mehra, B/ 1103, Dev Vihaan,
Behind 3.d Eye Residency, Motera Stadium Road,
Motera, Sabarmati, Ahmedabad-380005

Co to:

;U/fn Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.

2. The Principal Commissioner of Customs, Customs, Ahmedabad.
3. The Additional/Joint Commissioner of Customs, Customs, Ahmedabad.
4. Guard File
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