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Under Section 129 DD(i) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

/Order relating to

(E)

(a)

RfiqqrtsinfET++ftq
offd.

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

, 1962 wrqx

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.
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The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

(tF 4681 7 1

q.ftqi

(a) 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

({q 4

{b) the Order-in-Origina.l, in addition to relevant documents, if any4 copies of

(rI) 4

(c) es of the Application for Revision.4 copi

(s)

02 0/-
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any goods imported on baggage.
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2.d Floor, BahumaliBhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016
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Under Section 129 A 16l of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, L962 shal.l be accompanied by a fee of -

(iF

)

(a) where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is live lakh rupees or less, one thousand
mpees;

({E

) aqqi-{dl$Fqq*erf lro-feRr+sqffi 3dffi ;qi!-dsr{Tqq

(b) where the amount of duty and interest demanded and pena-lty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(TI)

6nqqrTEl€Fq\r$rdt-tr-+d;(sdvrrsw.

(c)

(s) {ssirt$bfu{-eo{D"+.wrhsTci rot orooriqt,sroi{coq.{mrrtftleMt,qres}
1 or sril+'{iw,q6i+{f,E€frEKAt,orfi-er{qlqrSrn r

td) An appeal against this order shall lie before the Tribunal on palrment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

6 cmrftFrqtrfrturr 12e (g) &rralfu3rffiq-flurt€-qer{rwr&6r{rtfiqr- tot
+fi{TanTbl@qErri+ftKqrhrm3rqrffiqrqs{ftd, - G{trqr

1u1 uftew@@.
Under section 129 (a) of the said Act, every application made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an apped or an application shall be accompanied by a fee of five
Hundred rupees.
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where the amount of duty and interest demanded and penalty levied by any oflicer of
Customs in the case to which the appeal relates is more than Iifty lakh rupees, ten
thousand rupees
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ORDER-IN.APPEAL

Shri Milan Ashokbhai Koladiya, Resi- B-35, Shankar Nagar Society.

Punagam, Surat, Ciujarat Pin-395010 (hereinafter referred to as "the

appellant")hasfiledthe present appeal in terms of Section 128 of the

Customs Act, 1962 against Order in Original No.

82IADC/SRV I O&,AI 2025-26 dated 14.O7.2025 (hereinafter referred to as

"the impugned order") passed by the Additional Commissioner, Customs,

Ahmedabad, (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, facts of the case are that the appellant having Indian

Passport No. U3819630 was intercepted by the officers ol Customs, Ajr

Intelligence Unit (hereinafter referred to as "AIU") on arriva-l at SVP

International Airport, Ahmedabad from Don Mueang (DMK) by Air Asia

Airlines Flight No FD 144 on 06.03.2025 while he was attempting to exit

through green' channel without making any declaration to the Customs.

The appellant was asked by the AIU Officers whether he had made any

declarations to customs authorities for dutiable goods/items or wanted to

declare any dutiable goods/items before customs authorities to which he

replied in negative and informed that he was not carrying any dutiable

items with him. Thereafter, in the presence of the panchas, the AIU officers

asked the appellant to walk through the Door Frame Metal Detector

(DFMD) machine; before passing through the said DFMD Machine, the

appellant was asked to remove all the metallic objects he was wearing on

his body/clothes. Thereafter, the appellant removed metallic objects from

his body/ clothes such as mobile, wallet etc., and kept in a plastic tray and

passed through the DFMD. While he passed through the said DFMD, a

strong beep sound was heard at lower and upper part of the metal detector

machine indicating that there is some objectionable I rnetal item on his

body/ clothes. Further, during the detailed frisking of the appellant, he

informed that O1 Gold Kada was worn by him which was concealed under

his jeans, above the knee of his right leg.

2.1 The

submitted

Government Approved Valuer, Shri Soni Kartikey Vasantrai

his Valuation Report bearing no. 1739 /2024-25 dated

07.O3.2O25 and confirmed that it was pure gold. Further, he informed that
the said 0i Gold Kada was having punlqy 999.O124kr weighing 238.030

Grams and market value was Rs. 2 1,20,842 / - ail, tariff value was Rs.

19 37,3401- as per the Notification No. t2 /2O2l-Customs (N.T.) dated

dated24.02.2025 (gold) and Notification No. 20/
07 .O3 .2025 (exchange rate).

.r.)
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2.2 The AIU Officer informs the panchas as weil as the appellant that

01 Gold Kada having purity of 999.O124kf recovered from the appellant

was attempted to be smuggled into India with intent to evade pa5,'rnent of

Customs duty which is a clear vioiation of the provisions of Customs Act,

1962. Thus, the AIU officers hay.rng a reasonable belief that the aforesaid

01 GoId Kada was being attempted to be smuggled by the appellant and

was liable for confiscation as per the provisions of Customs Act, 1962;

hence, the a-foresaid 01 Gold Kada was being placed under Seizure Memo

dated 07.03.2025.

2.3 Statement of the appellant was recorded on O7.O3.2O25 under

Section 108 of the Customs Act, 1962, wherein he, inter-alia, stated that

he has perused the Panchnama dated 06/07.O3.2O25 drawn at Arrival hall

of Terminal-2 of SVPI Airport, Ahmedabad and stated that he has been

present during the entire course of the said panchnama and agree with the

contents of the said Panchnama. On being asked about 01 Gold Kada

which was recovered from his possession, the appellant stated that he

carried/weared 01 Gold Kada which was concealed above the knee of right

leg under his grey jeans worn by him, when he arrived at Terminal-Il of

SVPI Airport Ahmedabad from Don Mueang (DMK) vide Air Asia flight No.

FD-144, on 06.03.2025. He did not want to declare the said gold kada to

remove it clandestinely, to evade the payment of customs duty. On being

asked about having any bills or documentary evidence in respect of above

stated 01 Gold Kada found from his possession, he submitted that he has

not any purchase bill for the said 01 Gold Kada. He purchased the said 01

Gold Kada in cash. He arranged cash at Surat and paid it to Hawala agent

of the jeweller at Surat. After the paJrment he received goid kada. On being

asked'about the reason for bought 01 Gold Kada from Don Mueang (DMK)

to -.thmedabad, the appellant stated that he bought the said 01 Gold Kada

to sell it at a trigher price. He stated that he has never indulged in any

smuggling activity in the past. This is Iirst time when he carried gold to

India. He stated that he was aware that smuggling of gold without payment

of Customs dut5r is an offence. He was aware of the concealed gold in the

form of 01 Gold Kada but he did not make any declarations in this regard

to evade the Customs duty. He has opted for green channel so that he can

attempt to smuggle the gold without paylng customs duty.

2.4 The appellant had attempted smuggle/improperly imported Gold

i.e. 01 Gold Kada weighing 238.030 grams having punty 999 124 KT which

was concealed above the knee of right leg under hid grey jeans worn by

him having Market Value of Rs. 21,20,847 I and Tariff Value of Rs.

L9,37,34O1-, with a deliberate intention to de the pa5rment of customs

si49- 1 50/CUS/AHD I 2025 -2 6 Page 5 of 29



dut5r and fraudulently circumventing the restrictions and prohibitions

imposed under the Customs Act 1962 and other allied Acts, Rules and

Regulations. The appellant had knowingly ald intentionally smuggled the

said gold by concealed above the knee of right leg which is further

concealed by Grey jeans worn by him from Don Mueang (DMK) to SVPI

Airport, Ahmedabad, by Air Asia Airlines Flight No. FD-144 dated

06.03.2025 at Termina,l -2, SVPIA Ahmedabad ot 06.03.2025 with an

intent to clear it illicitly to evade pa5rment of the Customs duty. T?rerefore,

the improperly imported gold by the appellant, by way of concealed above

the knee of right leg which is further concealed under grey jeans worn by

him and without declaring it to the Customs on arrival in India cannot be

treated as bonafide household goods or personal effects. The appellant has

thus contravened the Foreign Trade Policy 2O75-2O as amended and

Section 1 1(1) of the Foreign Trade (Development and Regulation) Act, 1992

read with Section 3(2) and 3(3) of the Foreign Trade (Development and

Regulation) Acl, 1992, as amended. By not declaring the value, quantity

and description of the goods imported by him, the appellant has violated

the provisions of Baggage Rules, 2016, read with the Section 77 of tl:re

Customs Act, 1962 and Regulation 3 of the Customs Baggage Declaration

Regulations, 20 13.

2.5 The Improperly Imported gold by the appellant, found from his

pocket without declaring it to the Customs is thus liable for confiscation

under Section 111(d), 111(1), & 111(m) read with Section 2 (22), (33\, (39)

of the Customs Act, 1962 and further read in conjunction with Section

11(3) of the Customs Act, 1962. As per Section 123 of the Customs Act,

7962, tlne burden of proving that the said improperly imported gold, totally

weighing 238.030 grams having tariff value of Rs.19,37,3401- and market

value of Rs.21,20,847/-, without declaring it to the Customs, are not

smuggled goods, is upon the appellant.

2.6 The appellant through his advocate and authorized representative

Shri Rishikesh Mehra vide letter dated 17.03.2025 submitted request for

waiver of SCN. He submitted that his client visited Bangkok for business

purpose and brought gold jewellery for his family from their personal

savings and borrowed money from his friends and relatives. He submitted

the bill of seized gold in name of appellant which was purchased from M/s.

Giriraj Trading Co. Ltd. He submitted that his client has orally declared the

goods. He submitted that there are numbers of judgments wherein gold

has been released or a-llowed for re-export on paJrment of redemption fine.

He submitted that his client has been explained or uses and

provisions of the Customs Act, e SCN

aji& *

s/49- I 50/CUS/AHD I 2025 -26

1962 which would

e6of29



and they have understood them very well. After understanding the clauses

and provisions of the Customs Act, 1962, he has requested for waiver of

SCN and submitted that he did not want any further investigation in the

matter and requested to decide the matter on merits. He submitted that his

client is ready to pay applicable duty, Iine and penalty and opts for waiver

of SCN. He requested for providing personal hearing in the matter. He

further submitted that the goods were not in commercial quantity and was

purchased for family members and due to ignorance law and he has

brought the gold lirst time with him, therefore unable to declare the same.

3. Being aggrieved with the impugned order, the appellant has liled

the present appeal and mainly contended that;

As regards confiscation of the goods under Section 125 of the

Customs Act 1962, the Ld. Adjudicating Authority, while admitting

that there is no option to the Adjudicating Authority if the goods are

not prohibited, but to release the goods on pa5rment of redemption

fine, and if the goods are prohibited he has a discretion to either

release the goods on paJrment of redemption fine or confiscate the

goods absolutely. The case laws relied upon by the adjudicating

authority are not applicable in the facts and circumstances of the

case

A reading of Paras of the frndings of the adjudicating authority

clearly shows that the adjudicating Authority was pre-decided to

absolutely confiscate the gold in question, without applyrng himself

to the crucial fact ttrat he had a discretion to either permit release

of gold on Redemption fine or absolutely confrscate them only when

the goods were "prohibited". Though not admitting, even if for a

moment it is presumed that the goods in question were prohibited,

the Ld Adjudicating Authority is required to exercise his discretion

and how such discretion is to be exercised is laid down in the case

of Commissioner of Customs (Air) vs P.Sinn amy in CMA No.1638

s/49- r 50/cusiAHD I Z02s -26 Page 7 ol 29

2.7 The Adjudicating authority, vide the impugned order, has ordered

for absolute confiscation of impugned gold item i.e. one gold kada weighing

238.030 grams made up of 999.O124kt having tariff value of

Rs. 19,37,340 / - and market value of Rs.21,20,847/- recovered and seized

from the appellant vide Seizure Order dated 07.O3.2O25 under Panchnama

proceedings dafed, 06 /07 .O3,2O25 under the provisions of Section 1 1 1(d),

111(1) & 111(m) of the Customs Act, 1962. The adjudicating authority has

also imposed penalty of Rs. 5,50,000/- on the appellant under Section 112

(a)(i) and 112(b)(i) of the Customs Act,1962.



of 2OO8, beiore the Hon High Court of Madras decided on 23

August, 20 16.

In the instant case it is very clear that the Ld. Adjudicating

Authority started on a wrong premise of the fact that the Appellant

in this case is a smuggler, and that he has conceaied the gold in

this case, a1l of which are erroneous hndings as discussed above.

Taking into consideration these erroneous findings, the Ld

Adjudicating Authority has got biased and decided that the gold in

question should be absolutely confiscated and pena-lty imposed.

There are plethora of Judgements both for and against the release

of gold seized in Customs Cases. A combined reading of all the

cases with specific reference to the policy/Rules in vogue at the

relevant times, will show that depending on circumstalces of each

case in hand and the profrle of the person involved, the goods in

question may become "Prohibited" which are otherwise not listed in

the prohibited categories. However, despite the goods being

prohibited the same can be released or re-exported in the discretion

of the Adjudicating Authority, which discretion has to be exercised

as per the canons iaid down by the Hon. Apex Court as discussed

above. In this connection, following case laws are submitted relied

upon by the appellant: -

(i) Yakub Ibrahim Yousuf 2}ll (263) ELT-685 (Tri. Mum) and

subsequently 20 14-TIOL-277-CESTST-MUM.

(ii) ShaikJameel Pasha Vs Govt of India 1997 (91) ELf 277 (AP);

(ii! V.P. Hamid vs Commissioner of Customs, 1994(73)F.LT 425

(Tri);

(iv) T.Elavarasan vs Commissioner of Customs(Airport) Chennai

2ott (266) ELT 167 (Mad);

(v) Union of India Vs Dhanak M. Ramji 2OO9 (248\ ELT 127

(Bom); upheld by Hon. Supreme Court vide its judgement dated 08-

03-2010, reported in 2010 (252) ELT A102 (SC)

(vi) A. Ra,jkumari vs CC (Chennai) 2015 (321) ELT 540 (Tri-

Chennai);This case was also affirmed by the Hon. Apex Court vide

2ors (321) ELT A207 (SC).

It is also submitted that impugned goods are not prohibited for use

by the society at large and release

society and its import and / or red

or detrimental to health, welfare

circumstances.

of the

em t be dangerous

eople, in any
*
e

E
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. There is a catena of cases where the orders of absolute confiscatio.,

were successfully challenged and gold released either for re-export

or on redemption fine u/s 125 of Customs Act 1962. Some of the

judgements can be cited as under:

1. S Rajgopal vs CC Trichy 2OO7 (219\ ELT 435

2. P.Sinnaswamy vs CC Chennai 2OO7 l22O) ELT 308

3. M.Arumugam vs CC Thiruchirapally 2007 (22O) ELT 3ll
4. Krishna Kumari vs CC Chennai 2008 {229) EL"f 222.

Following are the Lst of latest revision authority's orders relied upon by

the appellant:

1. Order No: 58/2020-CUSWZ)/ASRA/MUMBAI, DT.

2L.O5.2O2O IN C/A/ Commissioner, Customs, Ahmedabad v/s

ShabbirTaherallyUdaipurwala

3. Order No: 61 l2O2O-CUS(WZ)/ASRA/MUMBAI,

21.O5.2O2O in c/a Commissioner, Customs, Ahmedabad

Basheer Mohammed Mansuri

4. Order No: 126/2O2O CUS(WZ)/ASRA/MUMBAI,

07.O8.2O2O in cla Commissioner, Customs, Ahmedabad

Hemant Kumar.

DT.

v/s

DT.

V/S

. Order No: t23-t24l2O21-CUS(wZ)/ASRA/MUMBAI,

.O7.O8.2O2O in c/a Commissioner, Customs, Ahmedabad v/s

Rajesh Bhimji Panchal.

6. 2019(369]r E.L.T.1677|G.O.I) in c/a Ashok Kumar Verma.

7. Order No: LO/2O1,9 CUS(WZ)/ASRA/MUMBAI, DT.

30.09.2021 in c/a FaithimthRaseea Mohammad v/s Commissioner

of Customs CSI Airport Mumbai.

B. Order No. 243 &, 244 12022 CUS(WZ)/ASRA/MUMBAI, DT

24.O8.2022 in c/a (1) PradipSevantilal Shah (2) Rajesh Bhikhabhai

Patei V/s. Pr. Commissioner of Customs, Ahmedabad.

Coming to the penalties imposed it may be stated that since the

goods in question were not prohibited, the penalty under section

112 (a) and (b) of Customs Act 1962 could not have been more than

the duty invoived which in this case is Rs.5,50,O00/- on the

appellant.

.'

q
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. The appellant- finally prayed for release the goods on pa5rment of

redemption fine or a11ow for re export and reduction in penalty.

4. Shri Rishikesh Mehra, Advocate, appeared for personal hearing on

11.12.2025 on behalf of the appellant. He reiterated the submissions made

in the appeal memorandum. The advocate during personal hearing also

reiied upon the foliorving case laws:

(i) OIA No. AHD-CUSTM-000-APP-332-23-24 Dated 13.12.2023

In cla Mr. Kachhadia Mahipal Vitthalbhai V/s. Additional

Commissioner of Customs Ahmedabad. (Rhodium coated Gold Case

granted RF, PP).

(ii) OIA No. AHD-CUSTM-o00-APP-364-23-24 DT 10.01.2024 IN

c/a Mr. Ankit Kamleshkumar Shah V/s Commissioner of Customs

(Appeals), Ahmedabad. (Gold Case granted RF, PP.

(iii) OIA No. AHD-CUSTM-000-APP-176-23-24 DT 25.09.2023 IN

c/a Ms. Shaikh Anisa Mohammed Amin V/s Commissioner of

Customs (Appeals), Ahmedabad. (Ingenious Concealment in Gold

Dust/Paste Case granted RF, PP).

(iv) OIA No. AHD-CUSTM-000-APP-179-23-24 DT 26.09.2023 in

c/a Mr. Shaikh Imran Abdul Salam V/s Commissioner of Customs

(Appeals), Ahmedabad. (Ingenious Concealment in Gold Dust/Paste

Case granted RF, PP).

(v) OIA No. AHD-CUSTM-000-APP-161-24-25 DT 26.07.2024 in

c/a Mr. Subhan Gulab Pathan V/s Commissioner of Customs

(Appeals), Ahmedabad. (Ingenious Concealment in Gold Dust/Paste

Case granted RF, PP).

(vi) Order No 14ol2o2t CUS(WZ)/ASRA/MUMBAI

DT.25.O6.2O2I in cla Mohammed Gulfam v/s Commissioner of

Customs Ahmedabad. (Ingenious Concealed Rectum Case granted

RF, PP).

(vii) order No: 2451202t CUS(WZ)/ASRA/MUMBAT

DT.29.O9.2O21 it c/a Memon Anjum v/s Commissioner of Customs

Ahmedabad. (Ingenious Concealed Silver Coated Case granted RF,

PP).

B

i?1

1e*
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(viii) Order No. 380/2022-CUS(WZ)/ASRA/MUMB.A.I DT

74.12.2022 in c/a Mr. Mohammad Murad Motiwala V/s. Pr.

Commissioner of Customs, CSI Airport, Mumbai. (Ingenious

Concealment in Gold Dust/Paste Case granted RF, PP).

(ix) Order No. 243 & 244/2022 CUS(WZ)/ASRA/MUMBAI DT

24.O8.2O22 in c/a (1) Pradip Sevantilal Shah (2) Rajesh Bhikhabhai

Patel V/s. Pr. Commissioner of Customs, Ahmedabad. (Ingenious

Concealment Silver/Rhodium Coated Case granted RF, PP).

(xi) Order No. 9O7-9O9 12O23-CUS(WZ)/ASRA/MUMBAI DT

12.12.2023 in c/a (1) Mr. Shahrukkhan Muniruddin Pathan (2) Mr.

Rushabhbhai Pravinbhai Goswami (3) Mr. Mahendrasinh ZalaYls.

Pr. Commissioner of Customs, SVPI Airport, Ahmedabad. (Gold

Weighing 1778.980 grams Case granted on RF, PP).

(xii) Customs, Excise & Service Tax Appellate Tribunal (WZ)

Bench at Ahmedabad. (Customs Appeal No. 11971 of 2016-SM)

Final Order No. 10254/2024 dated 29.01.2024 Slnri Lookman

Mohamed Yusuf V/S. CC- Ahmedabad (lngenious Concea-lment Gold

Case of 4999.18O grams granted RF, PP).

5. I have gone through the facts of the case available on record,

grounds of appeal and submission made by the appellant at the trme of

personal hearing. It is observed that the issues to be decided in the

present appeal are as under;

(a) Whether the impugned order directing absolute confiscation

of the impugned gold item i.e. one goid kada weighing 238.030 grams

made up of 999.O124kt having tariff value of Rs.19,37,3401- and

market value of Rs.21,20,847/- without giving option for redemption

under Section 125(1) of Customs Acl, 1962, in the facts and

circumstances of the case, is legal and proper or otherwise;

(b) Whether the quantum of penaity amountrng to Rs'

5,50,000/- imposed on the appellant, under Section 112(a)(i) and

\
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(x) Order No. 516-517 /2O23-CUS(WZ)/ASRA/MUMBAI DT

30.06.2023 in c/a (1) Saba Parveen lrfan Khan (2) Anwar M.T. V/s.

Pr. Commissioner of Customs, CSI Airport, Mumbai. (Ingenious

Concealment in Gold Dust/Paste 1478.3415 grams Case granted

RF, PP).



6. It is observed that the appellant having Indian Passport No.

U3819630 was intercepted by the officers of Customs, Air Intelligence Unit

(hereinafter referred to as "AIU") on arrival at SVP International Airport,

Ahmedabad from Don Mueang (DMK) by Air Asia Airlines Flight No FD i44

on 06.03.2025 while he was attempting to exit through green' channel

without making any declaration to the Customs. The appellant was asked

by the AIU Officers whether he had made any declarations to customs

authorities for dutiable goods/items or wanted to declare any dutiable

goods/items before customs authorities to which he replied in negative and

informed that he was not carrying any dutiable items with him. ThereaJter,

in the presence of the panchas, the AIU officers asked the appellant to walk

through the Door Frame Metal Detector (DFMD) machine; before passing

through the said DFMD Machine, the appellant was asked to remove all

the meta.ilic objects he was wearing on his body/clothes. Thereafter, the

appellant removed metallic objects from his body/ clothes such as mobile,

wallet etc., and kept in a plastic tray and passed through the DFMD. While

he passed through the said DFMD, a strong beep sound was heard at lower

and upper part of the metal detector machine indicating that there is some

objectionable/ metal item on his body/ clothes. Further, during the

detailed frisking of the appellant, he informed that 01 Gold Kada was worn

by him which was concealed under his jeans, above the knee of his right

leg. The Government Approved Valuer, Shri Soni Kartikey Vasantrai

submitted his Valuation Report bearing no. 173912024-25 dated

07.O3.2O25 and confirmed that it was pure gold. Further, he informed that

the said 01 Gold Kada was having purity 999.0/24kt weighing 238.030

Grams and market value was Rs. 21,20,847 /- and tariff value was Rs.

19,37,3401-. The appellant did not declare the said gold before Customs

with an intention to escape payment of duty. These facts have also been

confirmed in the statement of the appellant recorded under Section 108 of

the Customs Act, 7962 on the same day. There is no disputing the facts

that the appellant had not declared possession of gold at the time of his

arriva-l in India. Thereby, he has violated the provisions of section 7z of t]ne

Customs Act,l962 read with Regulation 3 of the Customs Baggage

Declaration Regulations, 2013. These facts are not disputed.

6.1 I frnd that it is undisputed

se2ed gold to the Customs on

statement, the appellant had admit

non-declaration and recovery of th

that the el1ant

his

had not declared the

dia. Further, in his

possession, carriage,

appellant had, in his
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confessional statement, accepted the fact of non-declaration of gold before

Customs on arrival in India. Therefore, the confiscation of gold by the

adjudicating alrthority was justi-fied as the applicant had not declared the

same as required under Section 77 of the Customs Acl, 1962. Since the

confiscation of the seized gold is upheld, the appellant had rendered

himself liable for penalt5r under Section 112 of the Customs Act, 1962.

6.2 I have also perused the decision of the Government of India passed

by the Principal Commissioner & ex officio Additional Secretary to the

Government of India submitted by the appellant and other decisions also. I

find that the Revisionary Authority has in all these cases taken similar view

that failure to declare the gold and failure to comply with the prescribed

conditions of import has made the impugned gold "prohibited" and

therefore they are 1iable for confiscation and the appellant is consequently

liable for pena-lty. Thus, it is held that the undeclared impugned gold item

i.e. one gold kada weighing 238.030 grams made wp of 999.O124kt having

tariff value of Rs.19,37,34O1- and market value of Rs.21,2O,847 /- are

liable to conliscation and the appellant is also liable to penalty.

6.3 In this regard, I also rely the judgement of the Hon'ble Supreme

Court in the case of Om Prakash Bhatia Vs Commissioner of Customs,

Delhi 2003 (155) E.L.T. 423 (SC) wherein it is held that;

"...............(a) if there is any prohibition of import or export of goods

u

*!

the Act or anA other law for the time being in force, it would be

to be prohibited goods; and (b) this tuould not include any
*

h goods in respect of which the conditbns, subject to tuhich the goods

are imported or exported, haue been complied with. Thb utould. mean

tlwt if the conditions prescr[bed for import or export of goods are not

complied u.titlt, it unuld be ansidered to be prohibited goods. This unuld

al.so be clear from Section 11 whbh empowers the Central Gouemment to

prohibit either 'absolutelg' or 'subject to such conditions' to be fulfiLled

before or after clearance, as maA be specified in the notiJication, the

import or export of the goods of ang specifred description. The nottfication

can be issued for the purposes specified in sub-sectian (2). Hence,

prohibition of importation or exportation could be subject tn certain

prescribed conditians to be fulftlled before or after clearance of goods. If
conditiars are not fulftlLed, it mag alraunt to prohibited qoods........."

It is apparent from the above judicial pronouncement that even though

gold is not enumerated as prohibited goods under Section 1 1 of the

Customs Act, 1962, but it is to be imported on fuifilment of certain

s/49- r 50/cus/AHD /2025 -26 Page 13 of 29



conditions, still, if the conditions for such import are not complied w"ith,

then import of gold will fall under prohibited goods.

6.4 In respect of absolute confiscation of impugned gold item i.e. one

gold kada weighing 238.030 grams made up of 999.0/24kt having tariff

value of Rs.19,37,340/- and market value of Rs.21,20,847 l-,tt is observed

that the adjudicating authority in the instant case relying on the decisions

of Hon'ble Supreme Court in the case of Om Prakash Bhatia Vs

Commissioner of Customs, Delhi 2003 (155) E.L.T. 423 (SC), Hon'b1e

Kerala High Court in the case of Abdul Razak l2OI2 127 5) ELT 300 (Ker),

Hon'101e High Court of Madras in the case of SamgrathanMurugesan [2009

(247) ELT 21 (Mad) , Ma-labar Dlamond Gallery Pvt. Ltd l2Ol6-TlOL-1664-

HC-MAD-CUS],Hon'b1e High Court of Madras in the case of P Sinnasamy

I2Ot6 1344) ELT i 154 (Mad)l and Order No 17 l2Or9-C:us dated 07.10.2019

in F. No. 375l06lBl2Oi7-RA of Government of India, Ministry of Finance,

Department of Revenue - Revisionary Authority in the case of Abdul Kalam

Ammangod Kunhamu, Hon'ble High Court of Delhi in the matter of

Rameshwar Tiwari Vs. Union of India (2O2fl 17 Centax 261 (Del.) in the

impugned order, had ordered for absolute confiscation of impugned gold

item i.e. one gold kada weighing 238.030 grams made up ol 999.0124kr

having tariff value of Rs. 19,37 ,34O I - and market value of Rs.2 1 ,2O,847 I - .

6.5 I find that the Hon'ble CESTAT, Allahabad has in the case of

COMMR. OF C. EX. & S.T., LUCKNOW V/s MOHD. HALIM MOHD.

SHAMIM KHAN [2018 (359) E.L.T. 265 $n. - Al1.] and in the case of

COMMISSIONER OF C. EX. & S.T., LUCKNOW V/s ISLAHUDDIN KHAN

[2018 (364) E.L.T. 168 (Tri. - Al1.] has held that only prohibited goods

cannot be released on pa5rment of redemption line and gold is not

prohibited goods under the Customs Act or any other law in force and

therefore cannot be absolutely conhscated in terms of Section 125 of the

Customs Act, 1962 and upheld the order permitting release of such gold on

payment of redemption fine in lieu of coniiscation.

6.6 I also rely upon the decision of Honble High Court of Allahabad in

the case of COMMISSIONER OF CUS., ALIGANJ, LUCKNOW V/s RAJESH

JHAMATMAL BHAT 12022 (382) E.L.T. 345 (A11.1 wherein the Hon'ble High

Court has held that Gold does not fall within the category of 'prohibited

goods' and upheld the decision of Hon'ble Tribunal and

Commissioner(Appeal) that the gold is not a prohibited item, it should be

offered for redemption in terms of Section 125 o stoms Act

1962.The Hon'ble High Court had upheld the deci on"ble Tribunal

wherein the Hon'bie Tribunal had upheld the d of Commissioner

'3:.--.
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(Appeal) wherein 4076 grams of gold bars recovered from the specially

designed cavities made in the shoes, va-lued at Rs. 1,09,98,018/- was

allowed to be redeemed on paJrment of redemption fine and penalty. The

Hon'ble Tfibunal had reduced the redemption fine from 25,00,000/- to Rs

15,00,000/- and penalty was also reduced from 10,00,0O0/- to 5,00,000/-

as ordered by the Commissioner (Appeal). The Hon'ble High Court

observing that gold was not prohibited under the Foreign Trade Policy or

any other law for the time being in force and, therefore, there is no

suflicient ground for absolute confiscation of the gold upheld the decision

of Hon'ble Tribunal. The relevant paras are reproduced as under:

2o.Moreouer, we find that in the order dated 27-B-2O18, the

Commissioner (Appeals) has held that the imoort of aold was not

orohibited under the Fore ian Trade Policu or anu other lau.t for the time

beina in force therefore. there is no sufftcient qround for absolute

confiscation o thef qold. Thi.s ftnding hos not been reuersed bg the

Tribunal as the Tribunal has affmned the order passed by

Commi.ssioner (AppeaLs| Nothing has been placed before this Court to

establi.sh that thi,s finding of the Commissioner (Appeals) is u.rrong or

enoneous and that gold falb within the category of 'prohibited goods'.

Therefore, ue proceed to decide the appeal on the factual premise that

Gold does not fall utithin the category of 'prohibited goods'.

2 LSectton 125 of the Act deals u-rith confiscation of tun separate

categories of goods. It proui.des that in the case of goods, the importatinn

or exportati.on whereof is prohibtted under the Act or under ang other
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"19.Hauing giuen our thoughtful consideration to the iual submbsion

made on behalf of the parties, we find that aLthough as per the

proubtons contained in Section 2(1) of the Act, the Commissioner

(Appeals) or the Appellate Tibunal are not included uithin the definition

of the term "adjudicating authoitg " and, therefore, theg cannot exercise

the pou.ters uested in the "officer adjudging" but the power confened bg

Section 12BA(3)(a) of the Act to "modifg" the deci.sion or order appeaLed

agains| is not at all curtailed bg Section 2(1) of the Act and thus, in our

consklered opinion, the Commi-ssioner (Appeab) has not exceeded hb

jurisdiction while modifuing the order passed bg the " odjudicating

authoity". Tlrc submission of Sn. Seth that Section 2(1) if the Act i.s a

special prouision and Section 128A is a general prouision, is faLlacious is

thi-s case for the reason that proui-sions of the entire Act haue to be taken

into consideration in their entiretg to decipher the exact scheme of tlrc

Act as contemplated by the Legislature.

L
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la u.t for the time being in force, the Offrcer adjudicating mag giue an

option to pag in lieu of conJiscation such ftne as the sai.d officer thinks

ftL Howeuer, in case of ang other goods, the offrcer adjudbattng shall

giue an option to paA in lieu of confiscation such fine as the said officer

thinks ftt. The Commbsioner (Appeals) has held that the gold is not a

prohibited item" it shoutd be offered for redemptinn tn terms of Sectbn

125 of the Act and thi.s ftnding has not been assailed bg the Appellants

in this Appeal.

22.1n uiew of th.e aforesaid dbcussion, our ansu.)er to the first

substantial question of law framed in this Appeal is that the Additionat

Commissioner, Customs (P.) Commi"ssionerate, Lucknow had passed the

order of confiscation of Gold without taking into consideration the fact
that Gold is not a prohibited item and, therefore, it should be offered for
redemption in terms of Section 125 of the Act and thus the Customs

Excise & Seruice Tax Appellate Tibuna\ Atlahabad has not committed

anA error in upholding the order dated 27-8-2018 passed by the

Commbsioner (Appeals) holding thot Gold b not a prohibited item and,

therefore, it should be offered for redemption in terms of Section 125 of

the Act."

6.7 I find that the Honble CESTAT, Ahmedabad has in the case of

Commr. of C. Ex., Cus. & S.T., Surat-II Vs Dharmesh Pansuriya [2018

(363) E.L.T. 555 (Tri- Ahmd)l considered the decision of Hon'ble High Court

of Madras in the case of Commissioner of Customs (Ajr) Chennai-I Vs P.

Sinnasamy 12016 (344) E.L.T. 1154 (Mad)l and the decision of Honble High

Court of Bombay in the case of Commissioner Vs Alfred Menezes [2009

(242) E.L.T. 33a @om)1, and were of the view that in case of prohibited

goods as defined under Customs Act, 1962, the adjudicating authority may

consider imposition of fine and need not invariably direct absolute

confiscation ofthe goods. The relevant paras are reproduced hereunder:

"8. It is the argument of the Reuenue that under the aforesaid

proui-sion, once the goods in question are prohibited goods under the

Act, no discretionary power is left with the adjudicating authoitg for
imposition of ftne. We are afraid that the said plea of the Reuenue mag

not Jind support from the pinciple of law laid down by the Hon'ble

Bombag High Court in the case of Alfred Menezes case (supra). Their

Lordships after analgzing the said proubion of Section 125 of the

Customs Act obserued as follou_ts:

3. It i-s,, therefore, clear that Section 125(1) deals with tulo

situations (1) the importation and exportation of prohibited goods and_
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(2) the importation and exportation of any other goods. Insofar as

importation or exportation of prohibited goods, the expresston used b
that uthere the goods were confi.scated, the officer "mag". In the case of

anA other goods, which are confbcated, the officer "shall".

4. It i.s, therefore, clear that insofar as the prohibited goods are

concerned, there is discretion in the officer to release the confiscated

goods in terffLs as set out therein. Insofar a.s other goods are

concented, the officer b bound to release the goods. In the instant

ca.se, LUe are conceffLed uith prohibited goods. The officer has

exercised his discretion. The Tibunal [2p92_1235L EJJ._582 gn. -

Mum.)l has upheld the order of the adjudicating officer.

9. This pinciple i-s later folloued by the Hon'ble Madras High

Court recentlA in P. Sinnasamg's case (supra). Thus, in uiew of the

aforesaid pinciple, euen if the goods in question are considered as

prohibited goods a.s deftned under the Customs Act, the adjudicating

authoity maA consider imposition of fine and need not inuariablg

direct absolute confiscation of the goods. In these premi.ses, thus to

consider the i.ssue rai.sed at tLLe bar that Luhether the gold bars

remoued from the Unit in SEZ without penni.ssion and contrary to the

Circulars issued by RBI and Customs, became prohibited goods, or

otherwise, in our uietu, becomes more an academic exercise and hence

need not be resorted to.

70. The other argument aduanced bg the Ld. AR for the Reuenue is

t in ui.ew of the judgment of Hon'ble Madras High Court tn P.

nasamg's ca.se, di.scretinn conferred under the prouisinn cannot be

itrary and it is to be exercbed in judicious mqnner. From the finding

the Ld. Commi.ssioner, we notbe that euen though he has not

consi.dered the goods as prohibited ones, obseruing it in the sense that

these are not arns, ammunitions, naratic substance, but after

examining the fact that the gold bars were imported for its authorized

use in the SEZ and after ansideing other extenuating circum-stances,

exercbed discretion in directirry confiscation of the gold bars remoued

unauthori.zedlg from the SEZ Unit with optian to redeem the same on

payment of fine. We fmd that in P. Sinnasamgt case (supra), the

adjudicating authoifu ha-s directed absolute conftscation of the god

smuggled into the counfu, which was set aside by the Tribunal, with a

directian to the a.djudicating authoitg to consider tmpositian of ftne,

which did not frnd fauour from the Hon'ble High Court. Their Lordships

obserued that once the odjudicating authorttg has rea.sonablg and

correctlA applied the discretian, it is not open to the Tribunal to give

(3I .V
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positiue direction to the adjudicating authoitg to exercise oPtion in a

particular manner. Euen though the facts and circumstances in the said

ca.se are different from the present one, inasmuch a.s in the said ca.se

the Commissioner has directed absolute confiscation, but in the present

case option for pagment of fine utas ertended bg the Commissioner;

houteuer, the principle lard down therein is definitelg applicable to the

present case. Therefore, we do not find meit tn the antention of the

Reuenue that the Adjudbating authoitV ought to haue dtected absolute

confiscation of the seized goods."

6.8 I have also gone through the judgement of Hon'ble Tribunal in the

case of Commissioner of Cus. & C.Ex., Nagpur-l Vs Mohd. Ashraf Armar

12019 (369) E.L.T. i654 (Tri Mumbai)l wherein the Hon'ble Tribunal, after

considering the decision of Hon'ble Supreme Court in the case of Om

Prakash Bhatia Vs Commissioner of Customs, Delhi 2003 (155) E.L.T. 423

(SC), has upheld the order of Commissioner (A) who set aside the order of

absolute confiscation ordered by the adjudicating authority and aliowed

redemption of 1200.950 gm of concealed gold valued at Rs. 27,O2,137 l- on

payrnent of fine of Rs 5,50,000/-. The relevant paras are reproduced

hereunder:

"4. We haue perused the case record as uLell as judgment passed

bg the Hon'ble Supreme Court, Delhi tn Om Prakash Bhatta's case.

Releuant interpretation of "prohibited goods", a,s made in para 9 of the

said judgment is reproduced below for readg reference:

" From the aforesaid definition, it can be stated that (a) if there b any

prohibitton of import or export of goods under the Act or ang other law

for the time being in force, it would be ansidered to be prohibited

goods; and (b) thi.s utould not include any such goods in respect of

uthich the conditions, subject to tuhich the goods are imported or

exported, haue been complied uith. This u-tould mean that if the

conditiors prescri-bed for import or export of goods are not complied

u-tith, it tuould be considered to be prohibited goods. Thb u.tould aLso be

clear from Section 11 which empowers the Central GouenTment to

prohtbit either 'absolutelg' or 'subject to such conditions' to be fffilid
before or after clearance, a.s maA be specified in the notificatibn, the

import or export of the good.s of ang specified, d,escipiion. The

notifi.cation can be issued for the purposes specified in sub-section (2).

Hence, prohibitton of importation or exportation could be subject b
certain prescibed conditions to be fulfilled before or after clearance of

. goods. If conditions are not fuljilled, it mag amount to prohibited good.s.

V ?hrc is also made clear bg thi.s Court in Sheikh Mohd.. Omer u. Collector
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of Customs, Calcutta and Others [(1970) 2 SCC 728] wheretn it was

contended that the expression 'prohibitian' used in Sectian 111(d) must

be consi.dered as a total prohibition and that the expression does not

bing wtthin its fold the restrictions imposed bg clause (3) of the Import

(Control) Order, 1955. The Court negatiued the said contention and held

thus: -

'...What clause (d) of Sectinn lJ-l says is that ang goods which are

imported or attempted to be imported contrary to "ang prohibitinn

imposed bg ang law for the time being in force in thb country" i.s liable

to be confrscated. "Any prohibition" referred to in that section applies to

euery Ape of "prohibition". That prohibition mag be complete or partial.

Ang restrictinn on import or export b to an extent a prohibitton. The

expression "ang prohibition" in Sectian 111(d) of the Customs Act, 1962

includes restrictians. Merelg because Sectton 3 of the Imports and

Exports (Control) Act, 1947, uses three different expressions

"prohibiting", "resticting" or "otherutbe controlling", we cannot cut

down the amplitude of the unrds "any prohibttion" in Section 111(d) of

the Act. "Ang prohibition' means euery prohibition. In other u.tords all

tgpes of prohtbttions. Resfictions i-s one tgpe of prohibition. From item

(I) of Schedule I, Part IV to Import (Control) Order, 1955, it i,s clear that

import of liuing animals of all sorts k prohibited. But certain exceptions

are proui.d.ed for. But nonetheless the prohibition continues".

5. Goaq ba the bare readiry of the said interpretatton, it can be

said that in the deftnition of prohibited goods in terms of Section 2(33)

Customs Act, 1962, ang such goods means any such restricted

rohibited goods and not anA other goods. It b in thi.s contest the

analyses of prohibited goods is made by the Hon'ble Apex Court

not in respect of ang other goods other than prohibited and

restricted goods. Gold beirLg a permitted goods for importatiory cannot

be said to be restricted goods in applgirq such an interpretation but

ceiling on the maximum quantitg that could be imported could neuer be

equated with restrbtion or prohi.bition to such importatton. Admtttedlg,

appellant's intention to euade dufu by suppressing such import b

apparent on record for which Commissioner (Appeals) has rightly

confirmed fne and penaltg under releuant prouisions of the Customs

Act but absolute confrscation of gold, uthich is pennitted to be imported

to India, solelg on the ground that it was brought in concealm.ent cannot

be satd to be in confirmitg to laut or contradictory to decbion of Hon'ble

Apex Court giuen in Om Prako,sh Bhatia's case. Hence the order.

6. Appeal ts drsmr"ssed and the Order-in-Original IVo.

1/SBA/JC/CUS/2014, dated 27-5-2O14 passed bg the CommissiorLer

l:I
,))
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(Appeals) is herebg conjlrmed."

6.9 It is further observed that in respect of absolute confiscation of gold

l6p, the judgment pronounced on 05.05.2023 in respect of Civil Misc.

Review Application No. 15612022 filed at Hon'ble High Court of Allahabad

sitting at Lucknow, by the Commissioner of Customs, Lucknow is relevant

wherein the Hon'b1e High Court has upheld the decision of Honble

Tribunai who had upheld the decision of Commissioner (Appeals) that gold

is not prohibited item, it should be offered for redemption in terms of

Section 125 of the Customs Act,7962 and thus rejected the review

application filed by the Commissioner of Customs, Lucknow . The relevant

paras of the judgment are reproduced hereunder:

"16. In the present case, the Commissbner (Appeals) has held

that the gold is not a prohibited item, tt should be offered for
redemption in terms of Section 125 of the Aet. The Tibunal has

recorded that the respondents had brought impugned Gold from

Bangkok to Gaga International Airport without declaing the same to

Customs Authoities and there uas nothing to explain a.s to hotu the

Cnstoms authorities posted at Gaga International Airport could not

detect such huge quanttty of gold being remoued from Gaga

International Airport bg passengers on thet arriual and there LUas no

explanatian as to hout the respondents procured gold before they

were intercepted at Mughalsarai Railwag Station and the Tibunal

lu.s dbmi.ssed the Appeals for the aforesaid reason and has afJirmed

the order passed bg the Commissioner (Appeals) holding that the

import of gold uas not prohibited under the Foreign Trade Policy or

any other lanu and, therefore, there is no sulficient ground for
absolute confiscatbn of the gold.

17. Nothing u.tos placed before this Court to challenge the finding of

the Commissioner (Appeals), which u.ta.s upheld bg the Tibunal, that

Gold is not a prohibited item, and nothing was placed before this

Court to establbh that this finding of the Commissioner (Appeab)

was urong or efToneous.

18. Euen f the goods in question had been brought without

follotuing the conditions prescibed therefore and those

category of prohibited condition, Section 125 of the Act prouides that

the Adjudicattng Offi.cer mag gfue to the owner of such goods an

optton to pag fine in lieu of confiscation. Section 128 A of the Act

confers pouers on the Commissioner (Appeais/ to pass such order, as

6
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he thinks just and proper, conJirming, modifuing or annulling the

decisian or order appealed against. In the present case, the

Commissioner (Appeals) has modifi.ed the order of absolute

confiscatinn by imposing penaltA in lieu thereof, which was well

u-tithin hb power as per Section 128 A. The Tibunal has affirrned the

order of the Commi,ssioner (Appeals). This Court dismi.ssed the

further Appeal filed bg the Department, finding no illegalitg in the

judgmerut passed bg the Tribunal.

19. ln uiew of the aforesaid discussion, u)e are of the uiew that the

order passed by this Court refusing to interfere uith the aforesaid.

order passed bg the Tibunal does not suffer from ang error, much

less from an error apparent on the face of the record.

20, The reuieu application lacks merits and, accordingly, the same is

dismi.ssed. "

6.10 Further, It is observed that in the decision vide Order

No.355/2O22-CUS (WZ)/ASRA/MUMBAI, dated 07.12.2022 of the

Principal Commissioner & ex-offrcio Additional Secretary to Government of

India, the Honble Revisionar5r Authority, after going through the details of

the case wherein the passenger had brought 02 gold bars of 01 kg each

and 02 gold bars of 10 tolas each totally weighing 2233.2 grams wrapped

with white coloured self-adhesive marking tape and concealed in both the

watch pockets of black coioured trousers worn by him, relying on various

decisions of High Court and Apex Court, has allowed gold to be redeemed

on ayrnent of redemption frne. The relevant paras of the order are

hereunder:

\

\
" 16. Once goods are held to be prohibited, Section 125 still prouided

' '- lbaetion to consider release of goods on redemption ftne. Hon'ble

'' ....... -..Supreme Court in case of M/s Raj Grow Impex (CIWL APPEAL NO(s).

2217-2218 of 2021 Arbing out of SLP(C) Nos. 14633-14634 of 2020-

Order dated 17.06.2021) has laid down the conditions and

circumstances under which such discretion can be used. The same are

reproduced belout:

71. Thus, uhen it corrcs to discretian, the exercise thereof has to be

guided bg latu; has to be according to the rules of rea-son and justice;

and hr;.s to be based on the releuant consi.deratiorts. The exercbe of

discretion i.s essentiallg the dis rrlment of what is rAfu and proper;
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and such discernment is the citical and cautious judgment of u-that is

correct and proper bg differentiatirLg betueen shadott; and substance as

abo between equitg and pretence. A holder of public offtce, when

exercbing discretion conferred bA the statute, has to ensure that such

exercise i,s in furtherance of accomplishment of the purpose underlging

confemlent of such pouer. The requirements of rea,sonableness'

rationalitg, impartialitg, fairness and equitg are inherent in ang exercise

of discretion; such an exercise can neuer be according to the piuate

opinion.

71.1. h is hardty of anA debate that discretion has to be exercised

judicinuslg and, for that matter, all the facts and all the reLeuant

surroundirg factors as also the implication of exercise of discretion

either wag haue to be properlg uetghed anl a balanced decision is

required to be taken.

1 7. 1 Gouemm-ent further obserues that there are catena of

judgements, ouer a periad of time, of the Hon'ble Courts and other

forums which haue been categorical in the uieu.t that grant of the option

of redemption under Section 125 of the Custom.s Ac\ 1962 can be

exercised in the interest of justice. Gouemment places reliance on some

of the judgements as und.er:

(a) In the case of Commi.ssioner of Customs, Aliganj, Lucknou-t us

Rajesh Jhamatmal Bhat 2022(382) E.L.T. 345 (All), the Lucknow bench

of the Honble High Court of Allahabad, has held at para 22 that

"Customs Exci.se & Serube Tax Appellate Tibuna\ Allahabad has not

committed anA elror in upholding the order dated 27-8-2018 passed by

the Commi.ssinner (AppeaLs) holding that Gold is not a prohibited item

and, therefore, it should be offered for redemption in terms of Sectinn

125 of the Act."

(b) The Hon'ble High Court of Judicahre at Madraq in the

judgement in the case of Shik Ma-stani Bi us. Principal Commissioner of

Customs, ChennatJ [2017(345) E.L.T. 201 (Mad) upheld the order of the

Appellate Auth.ority allou-ting re-export of gold on

fine.

nt of redemption

(c) The Hon'ble High Court of Kerala at E t e of

R. Mohandas us. Commissioner of Cochin [2016(336) E.L.T. 399 (Ker)]

has, obserued at para 8 that "The intention of Section 125 i.s that, after

adjudication, the Customs Authority is bound to release the goods to

any person from whose custody such goods haue been seized...."
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(d) Al,so, in the case of Union of India us Dhanak M Ramji

[2010(252) E.L.T. A102 (SC)], the Hon'ble Apex Court uide its judgement

dated 08.03.2010 upheld the decisian of the Hon'ble High Court of

Judbature at Bombag [2009(248) E.L.T. 127 (Bom)], and approued

redemption of absolutelg confiscated goods to the passarEer.

18.1 For the reasons cited aboue, Gouernment finds that this is not

a case of impersonation as mn stnted bg the louer authoitbs. Al.so, for

the reasons ctted aboue, it unuld be inappropriate to term the appellant

a,s habitual offender. In the instant case, the impugned gold bars u-rcre

kept bg the appltcant on hb person i.e., in the pockets of the pants uonl

by hirn^ GouerrLment obserues that sometimes passengers resort to such

innouatiue methods to keep thetr ualuables / preciaus possessions sa/e.

ALso, consideing the i.ssue of paitg and fairness as m.entioned aboue,

Gouernment finds that this rs a case of non-declaration of gold.

18.2 Gouernment finds that all these facts haue not been properlg

considered bg the lower authoities while absolutelg confiscating the

(O2) two FM gold bars of I kg each and hlo gold bars of 1O tola.s each,

totaltg weighing 2233.2 grams and ualued at Rs 58,26,977/-. ALso,

obseruing the ratio of the judicial pronouncements cited aboue,

Gouernment anriues at the conclusion that deci.ston to grant the option of

demption would be appropiate in the facts and circumstances of the

nt ca.se. Therefore, the Gouernment maintains confiscation of gold

but allows the impugned gold bars to be redeemed on pagment of

redemptionfine.

19 The Gouentment ftnds that the penaltg of Rs 6,OO,000/ -

imposed under Sectbn 112 (a) & (b) by the oiginal authoritg and

upheld bg the AA i.s commensurate with the omission and commbsiorts

committed. Gouernment jinds the quantitA of the penaltg as appropriate.

20. In uiew of the aboue, the Gouentment modifies the OIA passed

bg the AA to the extent of absolute confiscatton of the go\d bars t.e. (O2)

two FM gold bars of I kg each ond two gold bars of 10 tola's each,

totally werghing 2233.2 grams and ualued at Rs 58,26'977/- and

grants an option to the applicant to redeem the same on payment of a

redemption fine of Rs 12,00,O0O/ - (Rupees Twelue Lakhs onlg). The

penattg of Rs 6,00,0O0/- imposed bg OAA and upheld by AA is

sustqined.

21 Accordinglg,

tems."

Reuision Application k decided on the aboue
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6.11 Further, It is observed that in the recent decision vide Order No

5r6-5t7/2O23-CUS (WZ)/ASRA/MUMBAI, dated 30.O6.2023 of the

Principal Commissioner & ex-oJficio Additional Secretary to Government of

India, the Honble Revisionary Authority, after going through the details of

the case wherein the passenger was wearing brown coloured cloth belt

fastened around her abdomen and when the belt was cut open resulted in

recovery of brown coloured powder with water pasted in glue, purported to

containing gold weighing 2800 grams (gross). The Hon'lcle revisionary

authority relying on various decisions of High Court and Apex Court, has

allowed gold to be redeemed on paJrment of redemption fine. The relevant

paras ofthe order are reproduced hereunder:

"lO. Once goods are held to be prohibited, Section 125 still prouided

discretion to consider release of goods on redemption fine. Hon'ble

Supreme Court in ca-se of M/s Raj Grou.t Impex (CML APPEAL NO(s).

2217-2218 of 2021 Arbing out of SLPO Nos. 14633-14634 of 2020-

Order dated 17.06.2021) has laid doun the conditions and

circum,stances under which such discretion can be used. The same are

reproduced betoul:

71. Thus, uhen it comes to discretion, the exercbe thereof has to be

gui.ded bg law; hos to be according to the nies of reason and justice;

and has to be ba.sed on the releuant consilerations. The exercise of

dbcretton is essentiallg the di,scernment of what i.s right and proper;

and such discernment is the citical and cauttous judgment of uthat i,s

correct and proper by differentiating behaeen shadow and substance as

also between equitg and pretence. A holder of public ofJice, uhen

exercbing discretion confened bg the statute, has to ensure that such

exercise is in furtherance of accompli,shment of the purpose underlying

conferm.ent of such power. The requirements of rea.sonableness,

rationality, impartialifu, fairness and equitg are inherent tn any exercise

of dbcretion; such an exerci.se can neuer be according to the priDate

opinion.

71.1. It i.s hardly of any debate that di,scretton has to be exerci.sed

judiciouslg and, for that matter, all the faets and all the releuant

surrounding factors a.s a,bo the implication of exercise of discretion

either uag haue to be properly weighed and a balanced

required to be taken. N

11. A plain reading of Section 125 shou_ts that dbattng

t
,5?,

Authoitg i.s bound to giue an option of redemption tuhen are

not subject to ang prohibition. In ca-se of prohibited goods, such as, the
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gold, tlrc Adjudicating Authoifu may allow redemption. There b no bar

on the Adjudicathg Authoritg allowing redemption of prohibtted goods.

This exercbe of discretion wtll depend on the nahtre of goods and the

nature of prohbitian. For irstance, spuious drugs, arms, ammunition,

hozardous goods, contaminated flora or fauna, food which does not

meet the food safetg standards, etc. are harmful to the societg if
aLlowed to find their wag into the domestic market. On the other hand,

release of certain goods on redemption fine, euen though the same

becomes prohibited as condition of imfort haue not been satisfied., mng

not be harmful to the soci.etA at large. Thus, Adjudicatirq Authoity can

allou redemption under Section 125 of ang goods uhbh are prohihtted

either under the Customs Act or ang other law on pagment of fine.

12.1 Gouernment further obserues that there are catena of

judgements, ouer a peiod of time, of the Hon'ble Courts and other

forums which haue been categorical in the uiew that grant of the option

of redemption under Section 125 of the Customs Act, 1962 can be

excercbed in the interest of justice. Gouernment places reliance on some

of the judgements as under:

(a) In the case of Commissioner of Customs, Aliganj, Lucknou-t us

Rajesh Jhamatmal Bhat 2022(382) E.L.T. 345 (AIU, the Lucknow bench

of the Hon'ble High Court of Allahabad, has held at para 22 that

"Custom.s Excise & Serutce Tax Appellate Tibunal, Allahabad has not

committed anA error in upholding the order dated 27-8-2O18 passed bg

the Commi,ssioner (Appeals) holding that Gold i,s not a prohibited item

and, therefore, it shouLd be offered for redemption in terms of Section

125 of the Act."

(b) The Hon'ble High Court of Judicature at Madras, in the

judgement in the case of ShikMostani Bi us. Principal Commissioner of

Customs, Chennai-I [2O17(345) E.L.T. 201 (Mad) upheld the order of the

Appellate Authoitg al\owing re-export of gold on paAment of redemption

fin".

(c) The Hon'ble High Court of Kerala at Ernakulam in the case of

R. Mohanda.s us. Commr.:ssioner of Cochin [2016(336) E.L.T. 399 (Ker)]

has, obserued at para I that "The intentian of Sectian 125 is thal after

adjudication, tlrc Customs Autlaitg is bound to release the goods to

ang person from u.those custodg such goods haue been seized...."

(d) Also, in the case of Union of India us Dhanak M Ramji

[2010(252) E.L.T. A102 (SC)], the Hon'ble Apex Court uide its judgement
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dated O8.O3.2}1O upheld the decision of the Hon'bte High Court of

Judicature at Bombag [2009(248) E.L.T. 127 (Bom)], and approued

redemption of absolutely conft.scated goods to the passartger.

12.2 Gouernment, obseruing the ratios of the aboue judicial

pronouncements, arriues at the conclusion that deci.sion to grant the

option of redemption tuould be appropiate in the facts and

circum.stances of tlrc instant case.

13 Gouernment notes that the quantity of impugned gold dust

(conuerted into bars) under import, i.s neither substantial nor in

commercial quantitg. The appellant claimed outnership of the impugned

gold and stated that the same uas brought for marriage purpose. There

are no other claimants of the said gold. There is no allegatian that the

appellants are habitual offenders and was inuolued in similar offence

earlier. The fact of the case indicates that it is a case of non-declaration

of gold, rather than a case of smuggling for commercial considerations.

The absolute confiscation of the impugned god, bading to

dispossession of the gold in the instant case rs therefore harsh and not

reasonable. Gouemment considers granting an option to the appellant to

redeem the gold on paAment of a suitable redemption fine, as the same

would be more reosonable and judicious.

14. In uiew of aboue, the Gouemment modfus the impugned order

of the Appellate Authoitg in respect of the impugned gold sebed from
the appellant. The seized gotd from the appellant 1 i.e. impugned gold

bars weightng 1417.6189 grams with puritg of 994.40ok and O1 muster

tueighing 19. l3B4 gram,s with puifu of 981.40%o, totallg ueighing
1478.3415 grams and totallg ualued at Rs 41,O7,735/- is allou.ted to be

redeemed on paAment of a fine of Rs 8,10,O00/- (Rupees Eight Lakh
Ten Thousand only)."

6.12 Further, the Principal Commissioner & ex-officio Additional

Secretary to Government of India in the Order No 3BO 12O22-CUS

(WZ)/ASRA/MUMBAI, dated 14.12.2022, wherein the applicant was

carrying 27O grams of gold dust which has been ingeniously concealed by

pasting it with glue in between two t shirt worn by him, had finally held

that since the appellant is not a habitual offender and was not involved in

the s

than

imilar offence earlier and it rS a case of non-declaration of her

a case of smuggling for commercial considerations

6. 13 Further, the Principal Commissioner

Secretary to Government of India in the

& ex-offrcio

6712j23-CUS
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(WZ)/ASRA/MUMBAI, dated 30.01.2023,on recovery of two gold bars of 01

kg each and 02 gold bars of 10 tolas each concealed in the pant worn,

totally weighing 2232 grams valued at Rs 58,23,846/- upheld the decision

of Appellate Authority allowing redemption of gold bars on payment of

redemption fine of Rs 11,00,000/- and upheld the penalty of Rs 6,00,000/-

imposed by the Original Adjudicating Authority and upheld by the

Appellate Authorit5r observing that the concealment was not ingenious, the

passenger was not habitual offender and involved in the similar offence

earlier, there was nothing on record that he was part of an organised

smuggling syndicate. The Government found that this was a case of non-

declaration of gold and held that absolute confiscation of the impugned

gold leading to dispossession of gold would be harsh and not reasonable.

With this observation the order of Appellate Authority granting an option to

redeem the gold on pa5rment of redemption fine was upheld.

6.14 Further, the Principal Commissioner & ex-of{icio Additional

Secretar5z to Government of india in the recent decision vide Order No

6812024-CUS (WZ)/ASRA/MUMBAI, dated 24.01.2024, in the case of Mr

Kasmani Asif Abdul Aztz wL,erein the passenger had kept three gold

kadiwali chains and two gold pendants in a transparent plastic pouch kept

in pant pocket totally weighing 1200 grams of 24 kt having 999.0 purity

valued at Rs. 35,22,816/- (Tariff value) and Rs. 39,02,400/- (Market

value)had finally held that since quantum of gold is not commercial and

. -- the- applicant was in possession of invoice for purchase of gold jewellary,

concealment was not ingenious, the passanger is not a habitual offender

and was not involved in the similar offence earlier and not a part of

organised smuggling syndicate, it is a case of non-declaration of go1d,

rather than a case of smuggling for commercial considerations. With this

observation absolute confiscation was set aside and gold was allowed to be

redeemed on pal,rnent of redemption frne.

6. 15 In view of above decisions of the Principal Commissioner & ex-

oflicio Additional Secretary to Government of India, I am of the considered

view that in present case a-lso there is no allegation that the appellant is

habitual offender and was involved in similar offence earlier. The appellant

was not a part of organised smuggling syndicate. The appeliant during

adjudication as recorded in the impugned order submitted that he visited

Bangkok for business purpose and brought gold jewellery for his family

from their personal savings and borrowed money from his friends and

relatives. He subrnitted the bill of seized gold in narne of appellant which

was purchased from M/s. Giriraj Trading Co. Ltd. He also submitted that

the gold was not in commercial quantity and was for personal use. Thus,
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there is no dispute in respect of the ownership of the seized gold. There is

nothing on record to suggest that the concealment was ingenious as the

seized gold was recovered during frisking. The investigation of the case has

not brought any smuggling angle but the investigation suggest that this is

case of non-declaration of gold with intention of non-payment of Customs

duty. Further, a copy of appeal memorandum was forwarded to the

adjudicating authority for his comment and submission of case laws on

similar matter but no reply was received till date. The fact of the present

case also indicates ttrat it is a case of non-declaration of gold, rather than a

case of smuggling for commercial consideration. The absolute confiscation

of impugned gold, leading to dispossession of the gold in the instant case

is, therefore, harsh. Therefore, following the decisions of Principal

Commissioner & ex-officio Additional Secretary to Government of India, the

decision of Hon'ble High Court of Allahabad sitting at Lucknow in the Civil

Misc Review Application No 15612022 filed by Commissioner of Customs,

Lucknow, and the decision of Hon'ble Tribunal, Ahmedabad and Mumbai

as detailed in the above paras, I am of the considered view that the

absolute confiscation of impugned gold item i.e. one gold kada weighing

238.030 grams made up of 999.0 l24kt having tariff value of

Rs.19,37,340/- and market value of Rs.21,20,847 l- is harsh. I, therefore,

set aside the absolute confiscation ordered by the adjudicating authority in

the impugned order and allow redemption of impugned gold item i.e. one

gold kada weighing 238.030 grErms made up of 999.0/24kt having tariff

value of Rs.19,37,340/- and market value of Rs.21,20,847 /-, ot paJrment

of fine of Rs 3,80,000/- in addition to the duty chargeable and any other

charges payable in respect of the goods as per Section 125(2) of the

Customs Act, 1962.

6. 16 Further, in respect of imposition of penalty amounting to Rs

5,50,000/- on the appellant for non-declaration of impugned gold item i.e.

one gold kada weighing 238.030 grams made up of 999.0/24kt having

tariff value of Rs.19,37,34O1- and market value of Rs.21,20,847 /-,
following the decisions of Principal Commissioner & ex-oflicio Additional

Secretary to Government of India, the decision of Hon,ble High Court of

Ailahabad sitting at Lucknow in the Civil Misc Review Application No

156 /2022 Iiled by Commissioner of Customs, Lucknow, and the decision of

Hon'ble Tribunal, Ahmedabad, Mumbai and Allahabad as detailed in the

above paras, I am of the considered view that penalty of Rs. 5,50,000/-

ordered by the adjudicating authority in the

Therefore, I reduce the penalty to Rs. 1,90,000/

impugned order isharsh.
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6.77 "fhe fine and penalty of the above amount wiII not only eliminate

any profit margin, if any, but vrill also have a positive effect on the

applicant to ensure strict compliance of law in future.

7. In view of above the appeal filed by the appellant is disposed off in

the above terms.
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-\jlsrP. erdi/ RERINTENDENT

rftqr qcc, ( (AMIT G
. COMMISSIONER (APPEALS)
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