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Under Section 129 DD(L) oI the Customs Ac|, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
datc of communication of the order.

/ Order relating to:

(b)

(rr)

(c)

3

(s)

{a)

8s)
GrtRrilcrc-*

any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in lndia or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thercunder.

The rcvision application should be in such form and shall be verihed in such manner as
may be specified in the relevant rules and should be accompanied by :

-Scqi6ffi, rear+ttIIErx

afur

(iD.

)

{a)

(t{
)

{b)

(T)

{c)

(q)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

4 copies of the Order in Original, in addition 1<l relevant documents, if any

qql*{,atq,Eo-s q-ffioMftffidiiqt{b3{rftaercrt}o. zoor-

(sqq-adqr+tqrd. l 000/-6FrIgqrF {rrqr-r
l, tfl rfl qrq-drd, @. o{R. 6 otdsPf,ci.
qft{-cv-,qirnrrcrqrq, .2oo/-

ffi.looo/-

4 copies of thc Appljcation for Revision

4fiilarfrr?r{d

, 1962

The duplicate copy of the T.R.6 challan evidencing pal,'rnent of Rs.2O0/- (Rupees two
Hundred only) or Rs. 1,0OO/- (Rupees one thousarid only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Ct]stoms Act, 1962 (as amended) for hling a Revision Application. If the
amount of duty and interest demanded, hne or penalty levied is one lakh rupees or less,
fees as Rs.2O0/- and iI-it is more than one Iakh rupees, thc fee is Rs. 1O00/-.

In respect of cascs other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(i) ofthe Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

&ortffibsrfl-fl
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Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench
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3f{m 2"0 Floor, BahumaliBhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-38O O16

ql,q-6qflqr(-r8oo1 6

, L962 12e q (6) r962 129

qt r t+ erft{orfrfi +-flIqFrfl ft Rq.a{mtffig -

Under Section 129 A (6) of the Customs Acl, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

where the amount of duty and intcrest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

Under section 129 (a) of the said Act, evcry application made before the Appellate

Tribunal-

(a) in an appeal for grant of stay or for rectillcation of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five

Hundred rupees.

{ +?t
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(b)

( II)

$qqsrHcrc\Fcqastfir€-ed;({rffirsFE(.

(c)

where the amount of duty and interest demanded and penalty levied by any oflicer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

TE I0'.

l o ? 3rfff,Gq{,sdii-{sasB{|{it, 3rfr ({qrqrSrn I

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone

is in dispute.
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ORDER-IN.APPEAt,

Shri Qureshi Muzammil lsmail, B-Sector, X-Line, Room No. 09, Cheeta

Camp, Trombay, Mumbai - 400088 (hereinafter referred to as "the

appellant") has filed the present appeal in terms of Section 128 of the

Customs Act, 1962 against Order in Original No.

238 / ADC / VM / O&,A / 2023-24, dated 07 .O3.2O24 (hereinafter referred to as

"the impugned order") passed by Additional Commissioner, Customs,

Ahmedabad (hereinafter referred to as "the adjudicating authority'').

2. Briefly stated, facts of the case are that the appellant, on the basis

of suspicious movement and profiling, holding Indian Passport No.

Y5499587, had arrived from Dubai to Sardar Vallabhbhai Patel

International Airport, Ahmedabad by Fly Dubai Flight No. FZ 437 on

OI.O9.2O23 was intercepted by the officers of Air Intelligence Unit (AIU),

Sardar Vallabhbhai Patel International Airport, Ahmedabad. He was

intercepted under Panchnama proceedings dated O1.O9.2023 while he had

crossed the Green Channel without making any declaration to the

Customs. On being asked, whether he has anything to declare to Customs,

to which he denied. The officers, in presence of the panchas carried out

scanning of the trolley bags in the scanner installed near the exit gate of

the arrival hall of SVPI Airport, Ahmedabad, however, some suspicious was

observed. On sustained interrogation, the passenger asked whether he was

concealing any high value dutiable goods, then the appellant confessed

that he has concealed wire inside the trolley bag weighing around 203.31

grams. On further sustained interrogation, Shri Qureshi Muzammil Ismail

confessed that he hid two packets covered with black colour adhesive

plastic tape inside his undergarment of lower body part and the packets

contain gold paste and chemical total 82.910 grams in semi solid form and

he removed it and handed over to the Customs officers.

2.I The Government Approved Valuer informed that 01 Gold bar

weighing 194.17O grams having purity 999.0/24 Kt. derived from 2O3.310

grams of wires and 64,780 grams having puify 999.0/24 kt derived from

the 82.910 grams containing gold and chemical mix wrapped in the black

colored plastic tape. After testing the said bar, the Government Approved

Valuer confirmed that it is pure gold and issued Certihcate bearing No.

477 /2023-24 dated Ol /O9/2023, wherein it is certified that the gold bar is

having purity 999.O/24kt, weighting l94.l7O grams having tariff value of

Rs. 1 0,2 1 ,437 / - and market value of Rs. 1 1 ,91 ,8 15/- and the gold bar

weighing 64 ,7 80 grams having purity 999 .O / 24kt, tariff value of

Rs.3,4O,777 /- and Market Vaiue of Rs.3,97,6 The value of the gold
a!,

bar has been calculated as per the Notific 23-Customs (N.T.)

't
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dated 31.08.2023 (gold) and Notification No. 63/2023-Customs (N.T.) dated

17 .O8.2O23 (exchange rate).

2.2 The AIU Officers informed the panchas as well as the appellant,

that the recovered 02 gold bars of 24Kt. with purity 999.0 total weighing

258.950 grams having total tariff value of Rs.13,62,214/- and market

value of Rs.15,89,435 /-. The appellant had attempted to smuggle gold into

India with an intent to evade payment of Customs duty which is a clear

violation of the provisions of Customs Act, 1962. Thus, the officers

informed that they have a reasonable belief that the aforesaid Gold had

attempted to be smuggled by the appellant, are liable for confiscation as

per the provisions of Customs Acl, 1962, hence the aforesaid Gold was

placed under seizure, vide Seizure Memo dated 01 .O9.2023, under Section

1 10 (1) & (3) of the Customs Act, 1962.

2.3 Statement of the appellant was recorded on 01.09.2023 under

Section 108 of the Customs Act,l962, wherein he, inter-alia, stated that he

had visited Dubal (UAE) two times. On 2O.O8.2O23, he went to Dubai to

bring gold from Dubai. He concealed gold in wire form in outer edge of

trolley bag and semi-solid gold paste in his undergarment and returned

Indla by Fly Dubai Flight No. F2437, dated 31.O8.2O23 scheduled from

Dubai to Ahmedabad on 01.09.2023. He further stated that this is the Iirst

time when he indulged in smuggling of gold activity by way of concealing

gold in trolley in wire form and gold in paste form consisting mixture of

gold and chemical covered with black plastic tape concealed in his

undergarment. He further stated that on arrival at SVPI Airport at

Ahmedabad at about 3.33 am on O1.O9.2O23, he picked up his checked in

baggage and walked towards the exit gates through the Green Channel

after crossing the Customs counter at the red Channel. He confirmed the

events narrated in the Panchnama drawn on O1.O9.2O23 at Terminal -2,

SVPI Airport, Ahmedabad. His Checked-in baggage was put through

baggage screening machine locatcd near the green channel of the Arrival

Hall and screened and chccked thoroughly. Thercaftcr, he confirmed that

when the officer asked him repeatedly about any concealment of any

contraband goods in his luggage, he handcd over the entire goods item

which was kept in his luggage to the officer. Then officer checked luggage

and being dis-satisfied, interrogated him about any concealment. Then, he

admitted that he had concealed gold in his trolley bags as wire form and in

lack coloured plastic tape containing gold in semi solid paste form in his

ergarments. Further, the appellant has removed the gold from trolley

and underpants and handed over to the Customs Officers. He stated

.Y-
at he is very well a are that smuggling of gold without Payment of

+

{l
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customs duty is an offence. He was aware of the concealed gold but he did

not make any declarations in this regard

2.4 The above said gold bars with a net weight of 258.950 grams having

purity of gg9.Ol24 Kt. involving tariff value of Rs. 13,62,214/- and market

value of Rs.15,89,435/- recovered from the appellant which were

attempted to be smuggled into India with an intent to evade payment of

Customs duty by concealing in outer edge of trolley bag and wrapped in

black coloured plastic tape containing gold in semi solid paste form in his

underwear/ underpants, which was in clear violation of the provisions of

Customs Act, 7962. Thus, on a reasonable belief that the Gold bars totally

weighing 258.950 Grams which were attempted to be smuggled by the

appellant, are liable for confiscation under the provisions of Section 111 of

the Customs Act, 1962, hence, the above said gold bar weighing 258.950

grams was placed under seizure under the provision of Section 110 of the

Customs Act, 1962, vide Seizure Memo Order dated 01.09.2023, issued

from F. No. VIII/ 1O-9llAlUlAl2O23-24, under Section 110 (1) & (3) of

Customs Act, 1962.

2.5 The appellant had dealt with and actively indulged himself in the

instant case of smuggling of gold into lndia. The appellant had improperly

imported gold bar weighing 258.950 Grams having purity 999.0/24 Kr., by

concealing in trolley bag in form of wire and one packet wrapped in black

coloured plastic adhesive tape containing goid in semi solid paste form in

his Undergarment and involving tariff value of Rs.13,62,214 l- and market

value of Rs. i5,89,435/ . The said gold was concealed in his trolley bag and

wrapped in black colored plastic adhesive tape containing gold in semi

solid paste form in his Undergarment not declared to the Customs. The

appeilant opted grecn channel to exit the Airport with deliberate intention

to cvade the payment of Customs Duty and fraudulentiy circumventing the

restrictions and prohibitions imposed under the Customs Act, 1962 and

other allied Acts, Rules and Regulations. Therefore, the improperly

imported total 258.950 Grams of gold bars of purity 999.0 124 Kt by the

appellant by way of concealing in outer edge of his trolley bag and wrapped

in black colored plastic tape containing gold in semi solid paste form in his

Undergarment, without declaring it to the Customs on arrival in India

cannot be treated as bonalide household goods or personal effects. The

appellant has thus contravened the Foreign Trade Policy 2015-20 and

Section 1 1 ( 1) of the Foreign Trade (Development and Regulation) Act, 1992

read with Section 3(2) and 3(3) of the Foreign Trade (Development and

Regulation) Act, 1992. jl r,"' ,.k

s/49 -63lCUS/AH D 1 2024 -25 PaEe 6 ol 24

I



td

2.6 By not declaring the value, quantity and description of the goods

imported by him, the appellant has violated the provisions of Baggage

Rules, 2016, read with the Section 77 of the Customs Act, 1962 and

Regulation 3 of the Customs Baggage Declaration Regulations, 2O13. The

improperly imported gold by the appellant, found concealed without

declaring it to the Customs is thus liable for confiscation under Section

111(d), 111(0, 111(i), 11 1[l), 111(1) & 1 1 1(m) read with Section 2 1221, 133),

(39) of the Customs Act, 1962 and further read in conjunction with Section

11(3) of Customs Act, 7962. The appellant, by his above-described acts of

omission/commission and/or abetment on his part has rendered himself

Iiable to penalty under Section 112 of the Customs Act, 1962. As per

Section 123 of Customs Act 1962, the burden of proving that the gold bar

weighing 258.950 Grams having purity 999.0/24 Kl. aod having tariff

value of Rs.13,62,214 /- and market value of Rs.15,89,435/-, which was

concealed in outer edge of his trolley bag and wrapped in black colored

plastic tape containing gold in scmi solid pastc form in his Undergarment

by the appellant, totally wcighing 258.950 grams without declaring it to the

Customs, are not smuggled goods, is upon the appellant.

2.7 A Show Cause Notice under F. No. VIII/ i0-203/SVPIA-

AIO&,AIHQl2023-24, dated 19.O1.2024 was issucd to the appellant

proposing for confiscation of two gold bar weighing 258.950 Grams having

purity 999.0/24 Kt. and having tariff value of Rs.13,62,2 141- and market

value of Rs.15,89,435/- which was concealed in outer edge of trolley bag

and wrapped in black colourcd plastic tape containing gold in pastc form in

his undergarment, scized und<:r Panchnanta datcd 01.09.2023, under

Section 111(d), 111(0, 1tl(i), 111(h), ll1(l) and lll(m) of the Customs Act,

1962 and for imposition of penalty upon the appe llant under Section 112

of the Customs Act, 1962.

2.A The Adjudicating authority, vide the impugned order, has ordered

for absolute confiscation of two gold bar weighing 258.950 Grams having

purity 999.O/24 Kt. and having tariff value of Rs.13,62,274/- and market

value of Rs.15,89,435 / seized under Panchnama dated 01.09.2023, under

Section 111(d), 111(0, 111(i), 111(1), 1l l(1) & 111(m) of the Customs Act,

1,962. Tine adjudicating authority has also imposed penalty of Rs

5,OO,OOO/- on the appellant under Secti<.rn I l2(a)(i) of the Customs

Act,l962.

Being aggrieved with the impugned order, the appellant has filed

e present appeal and mainly contended that;

:*!
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The Show Cause Notice issued without a valid and verifiable digital

DIN (Document Identification Number) is invalid and it is to be

considered that it was never issued. Therefore, the seized goods are

liable to be released unconditionally.

Improper handling of the seized gold. As per the clear directives

issued by the Board, any seized crude gold is to be sent to the

Government Mint for the process of melting and refining. However,

in the present case of seizure, the Customs department deviated

from this prescribed procedure. Instead of adhering to the

established protocol, the seized gold was taken to a private refinery

for melting and refining.

Proposal for imposition of penalty u/s 112 not sustainable. The

petitioner submits that the authority who issued the impugned

SCN proposed for imposition of penalty :uls 172 of Customs Act,

1962. Whal was communicated in the SCN was vague and

ambiguous. It could not be made out from the show cause notice

whether the charge was being made with reference to Section 112(a)

or (b). Therefore, the show cause notice should have been struck

down on the ground of ambiguity.

Gotd is not a prohibited item. Gold seized from the petitioner is not

liable for confiscation. The Parliament enacted the Customs Act,

1962 (for short "the 1962 Act") to consolidate and amend the 1aw

relating to Customs Section 1 1 of the 1962 Act empowers the

Central Government to prohibit importation and exportation of

goods. The relevant provision in the context of prohibited goods is

Section 11 of Customs Act and it is not the case of the Department

that gold has been notified as prohibited goods either absolutely or

subject to some conditions. No other legal provision is also

mentioned in the present case by which import of gold has been

prohibited. Even Baggage Rules do not prohibit the importation of

gold. Section 125 ofthe Customs Act, 1962 vests the power to grant

redemption of confiscated goods. It may be seen that section 125

above divides the goods. in to two categories, one category' relates

to goods which are prohibited and the second category deals with

all other goods. The distinction between the categories is made on

the basis of offences allegedly committed in the matter. In the case

of second category of goods i.e, goods which are not Prohibited, t-h.e

goods have to be invariably redeemed by giving an option to"",the

person concerned to get the same redeemed by payrng the

redemption line. In the case of first category i.e. where prohibited

goods are involved, the adjudicating authority is given discretion to

a

$ ad\

3r.

$-
o

t
a
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either absolutely confiscate the goods or allow redemption.The

appellant relied upon the following case laws:

F Suresh Kumar Agarwal Vs Collcctor of Customs, Madras

[1ee8 (10s) ELT 18 (AP)]

D Bhargav B Patel [201S-TIOL 1951-CESTAT-MUM]

F Commissioner of Customs (AP) Vs Alfred Menezes [2OO9 Qa2)

ELT 334 (BOM)l

! Dhanak M. Ramji Vs Commissioner of Customs (Airport),

Surat[2009 (237)ttt:l 28O (l'ri)] uphcld by the Honble

Supreme Court 20lO (252) ELT A102 (SC).

F Mohd Zia Ul flaque 2014/314 IGOI)

) A.Rajkumari vs CC (Chennai) 2Ol5 (321) ELT 54O (Tri-

Chennai). Affirmed by the Hon. Apex Court vide2O15 (321)

ELT A2O7 (SC)

F Yaqub Ibrahim Yusuf Vs Commissioner of Customs [201 1

(263) ELT 68sl

F Shaikh Jamal Basha Vs Government of India 11992 (91) ELT

227 (API)

! Mohammed Ahmed Manu Vs Oommissioner of Customs,

Chennai [2006 (205) Et,l'383 (Tri Cht:nnai)]

) Mohd Zia ul haquc Vs Additional Commissioner of Customs,

Hyderabad I2Ot4(214]. ELT 849 (Gol)l

} Rajaram Bohr A Vs Union of India 12O15 (3221 ELT 337 (Cal)l

F Ashok Kumar Verma [2019 (369) ELf 1677 (GOI)]

) Mohammed llusain Ayyub Chilwan [2019 (369) ELT 1784 (Trt

Hvd)l

) Roshni Math uradas Kothadia Vs Commissioner

Hyderabad [20 19 (369) ELT 1784 (Tri Hyd)]

Reliance placed on Board's Circular no 495/5/92-Cus.

Customs,

dated 10-

05-f993 for denying redemption of confiscated id is not

sustainable. Circulars cannot override statutc. The A

Authority relied upon Board's Circular no 495/5/92'Cu

1O-O5-1993 for denying redemption of confiscated gold.

circular in question, the Board had advised that in res

seized for non-declaration, no option to redeem th

redemption fine under Section 125 of the Customs

udicating

VI dated

n the said

ect of gold

same on
ird

Act, 1962

should be given except in very trivial cases where the dication

authority is satisfied that there was no concealment of he gold in

question.

Binding precedents wcrc not followccl by Adjudicating Authority. ln'

Hari Singh v. Statc Haryana, it was noted that it is true that in

+

-.il
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the system of justice which is administered by courts, one of the

basic principles to be kept in mind that the courts of co-ordinate

jurisdiction should have consistent opinions in respect of similar

sets of facts and circumstances or question of law. If opinions given

on identical facts are inconsistent, instead of achieving harmony in

the judicial systems, it will lead to judicial anarchy. The view that

has held the field for a long time must not be disturbed merely

because of the possibility of another view.

Reliance piaced by the adjudicating authority on the decision in the

case of Samynathan Murugesan l2OO9 (2471 DLT 2t (Mad)l is

misplaced. Thc appellant submitted that while applying the ratio of

one case to that of the other, the decisions of the Hon'ble Supreme

Court are always required to be borne in mind. The Hon'ble

Supreme Court in the case of CCE, Ca-lcutta Vs Alnoori Tobacco

Products (2OO4 (170lr ELT 135 (SC)l has stressed the need to

discuss, how the facts of decision relied upon frt factual situation of

a given case and to exercise caution while appllng the ratio of one

case to another. This has been reiterated by the Hon'ble Supreme

Court in its judgment in the case of Escorts Ltd. Vs CCE, Delhi

(2OO4 (173) ELT 1i 3 (SC)1. wherein it has been observed that one

additional or differcnt fact may make difference between conclusion

in two cases and so, disposal of cases by blindly placing reliance on

a decision is not proper. Again in the case of CC (Port), Chennai Vs

Toyota Kirloskar [2OO7 (213) ELT 4 (SC)j, it has been observed by

the Hon'ble Supreme Court that, the ratio of a decision has to be

understood in factual matrix involved therein and that the ratio of

decision has to be culled out from facts of given case. Further the

decision is an authority for what it decides and not what can be

logically dedrrced there from.

Penalty imposed on the petitioner is disproportionate to the value of

gold imported by him. Imposition of heavy penaly on the petitioner

is not sustainable.

The petitioner claims ownership of the gold and unconditional

redemption of the gold under absolute confiscation. The petitioner

submits that he is into the business of car parts. He is the owner of

the gold under absolute confiscation. He borrowed money from his

business contacts in Dubai and purchased the gold in Dubai for

making jewellery for his family members. It is submitted without

prejudice to the submission already made, admittedly gold is not a

prohibited item. It is a restricted item and consequently the person

from whom it was recovered or the owner of the goods is entitled for

s/49-63/C U S/AHD I 2024-25 Page 10 of 24

t,



c
Ell

c/a Ms.

s/49-63/CUS/A H D I 2024 -25

release of the seized material under Section 125 of the Customs

Act. Section 125 ol Customs Act, 1962 provides that in case of

prohibited goods the adjudicating ar-rthority may give an option of

redemption and in this way he has discretionary power but for

other thar prohibited goods the adjudicating authority has to give

option to pay fine in lieu of confiscation and in this way the

adjudicating authority shall allow redemption to the owner or to the

person from whose possession such goods have been seized. The

benefit of the same be extended to the petitioner. Taking the overall

facts and circumstance of the case, infirmities pointed out and

submissions made by the petitioner into consideration, the gold

bars may be released to thc petitioncr u nconditionally. Reliance is

placed on the following decisions:

. Jatinder Kumar Sachdcva vs Thc Unron ol Irrdia and Ors on 8

December, 2016-Delhi High Court.

o K.H Mohamed Ismail (Alias) vs 'l'he Additional Commissioner of ..

on 8 September, 2021 - Madras High Court

. M/S. Chokshi Arvind Jewellers vs Union of Indra and Ors on 20

September, 2023 - Bombay High Court.

. The petitioner submits that the gold was not validly seized. He was

not issued any valid any Show Cause Notice with verifiable DIN.

Therefore, the gold under seizure cannot bc confiscated. Proposal

made in the SCN lbr imposition of penalty u/s 112 is not

sustainable. 'l'hercforc, thc gold must be releascd unconditionaliy

as per Section 1 i 0 rcad with section 124. When no confiscation is

maintainable, no penalty can be imposed on him.

4. Shri Rishikesh Mehra, Advocatc, appeared for personal hearing on

04.06.2025 on behalf of the appellant. He reiterated the submissions made

in the appeal memorandum. The advocate during personal hearing also

relied upon the following case laws:

(i) OIA No. AHD-CUSTM-0O0-APP-332-23-24 Dated 13.12.2023

In c I a Mr. Kachhadia Mahipal Vitthalbhai V/ s. Additional

Commissioner of Customs Ahmedabad. (l{hodium coatcd Gold Case

granted RF, PP).

(ii) OIA No. AHD-CUSTM-0O0-APP-364-23-24 DT 1O.01.2024 IN

c/a Mr. Ankit Kamleshkumar Shah V/s Commissioner of Customs

(Appeals), Ahmedabad. (Gold Case granted RF, PP.

(iii) OIA No. AHD-CUSTM-000-APP-176-23-24 DT 25.09.2023 IN

sa Mohammed Amin V/s Commissioner of

a

+

Shaikh

PaEe Ll ol 24



Customs (Appeals), Ahmedabad. (lngenious Concealment in Gold

Dust/Paste Case granted RF, PP).

(i") OIA No. AHD-CUSTM-000-APP-179-23-24 DT 26.09.2023 in

c/a Mr. Shaikh Imran Abdul Salam V/s Commissioner of Customs

(Appeals), Ahmedabad. (lngenious Concealment in Gold Dust/Paste

Case granted RF, PP).

(v) OIA No. AHD-CUSTM-000-APP-161-24-25 Dl 26.07.2024 in

cla Mr, Subhan Gulab Pathan V/s Commissioner of Customs

(Appeals), Ahmedabad. (Ingenious Concealment in Gold Dust/Paste

Case granted RF, PP).

("i) Order No 14O/2O2r CUS(WZ)/ASRA/MUMBAI DT.

25.06.2021 in c/a Mohammed Gulfam v/s Commissioner of

Customs Ahmedabad. (lngenious Concealed Rectum Case granted

RF, PP).

(vii) Order No: 24512021 CUS(WZ)/ASRA/MUMBAI DT.

29.09.2021 in c/a Memon Anjum v/s Commissioner of Customs

Ahmedabad. (lngenious Concealed Silver Coated Case granted RF,

PP).

(viii) Order No. 38O12O22-CUS(WZ)/ASRA/MUMBAI DT

14.12.2022 in c/a Mr. Mohammad Murad Motiwala V/s. Pr.

Commissioner of Customs, CSI Airport, Mumbai. (lngenious

Concealm<:nt in Gold Dust/Paste Case granted RF, PP).

(") Order No. 516-517 l2O2S-CUS(WZ)/ASRA/MUMBAI DT

30.06.2023 in c/a (1) Saba Parveen Irfan Khan (2) Anwar M.T. V/s.

Pr. Commissioner of Customs, CSI Airport, Mumbai. (lngenious

Concealmcnt in Gold Dust/ Paste 1478.3415 grams Case granted

RF, PP).

(xi) Order No. 9O7-9O9 /2O23-CUS(WZ)/ASRA/MUMBAI DT

1.2.12.2023 in c/a (1) Mr. Shahrukkh ddin Pathan (2) Mr.

s/49-63/CUS/AH D / 2024 -2s Page 12 of 24

(i") Order No. 243 &" 24412022 CUS(WZ)/ASRA/MUMBAI DT

24.O8.2O22 in c/a (l) Pradip Sevantilal Shah (2) Rajesh Bhikhabhai

Patel V/s. Pr. Commissioner of Customs, Ahmedabad. (Ingenious

Concealmcnt Silver/Rhodium Coated Case granted RF, PP).
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Rushabhbhai Pravinbhai Goswami (3) Mr. Mahendrasinh Zala Y ls.

Pr. Commissioner of Customs, SVPI Airport, Ahmedabad. (Gold

Weighing 1778.98O grams Case granted on RF, PP).

(xii) Customs, llxcise & Service 'l'ax Appellate Tribunal (WZ)

Bench at Ahme dabad. (Customs Appeal No. I 1971 of 2O 16-SM)

Final Order No. 10254/2024 datcd 29.O1.2O24 Shri Lookman

Mohamed Yusul V/S. (lC Ahmedabad (lngcnious Concealme nt Gold

Case of 4999.180 grams granted RF, I)l').

5. I have gone through thc facts of thc case available on record,

grounds of appeal and submission madc by the appellant at the time of

personal hearing. It is observed that the issues to bc decided in the

present appeal are as under;

(a) Whether the impugne d order directing confiscation of the

seized gold of 2a kt1999.0 purity weighing 258.950 grams valued at

Rs. 13,62,2 14l (Tarili Valuc) and Rs I5,89,435/- (Market Value)

without grving option for redernption unde r Section 125(1) of

Customs Act, 1962, in thc facts and circumstances of the case, is

legal and proper or olhcrwisci

(b) Whether the quantum of penalty amounting to Rs.

5,00,000/- imposed on the appellant, under Section 112(a)(i) of the

Customs Act, 1962, in the facts and circumstances of the case, is

legal and proper or ol hcrwise.

6. Before going into the merits of the case, I find that the impugned

order has been received by thc appcllant on 12.O3.2024 and the appeal has

been filed on 2O.O5.2O24. Thus, the appeal has been filcd beyond normal

period of 60 days but within the condonable period of 30 days as

stipulated under Section 128(1) of the Customs Act, 1962. Appellant has

requested for condoning the delay in filing the said appeals on thc ground

that he was out of station and was unable to pursue the matter and brief

the advocate in time. Thcrcfore, taking a lenient view to meet the ends of

justice, I allow the appeal, as admitted condoning the delay in filing the

appeal beyond the normal period of 60 days under proviso to the Section

128(1) of the Customs Act, 1962.

1 It is observed that the appellant, on the basis of suspicious

ovement and profiling, holding Indian Passport No. Y5499587, had

rrived from Dubai to Sardar Vallabhbhai Patel International Airport,

Ahmedabad by Fly Dubai Flight No. FZ 437 on 01.O9.2O23 was intercepted

(
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by the officers of of Air Inteliigence Unit (AIU), Sardar Vallabhbhai Patel

International Airport, Ahmedabad. He was intercepted under Panchnama

proceedings dated 01.O9.2O23 while he had crossed the Green Channel

without making any decldration to the Customs. The officers, in presence

of the panchas carried out scanning of the trolley bags in the scanner

installed near the exit gate of the arrival hall of SVPI Airport, Ahmedabad,

however, some suspicious was observed. On sustained interrogation, the

passenger was asked whether he was concealing any high value dutiable

goods, then the appellant confessed that he has concealed wire inside the

trolley bag weighing around 2O3.31 grams. On further sustained

interrogation, the appellant confessed that he hid two packets covered with

black colour adhesive plastic tape inside his undergarment of lower body

part and the packcts contain gold pastc and chemical total 82.910 grams

in semi solid form and he removed it and handed over to the Customs

officers. The Government Approved Valuer informed that O 1 Gold bar

weighing 194.17O grams having purity 999.0/24 Kt. derived from 203.310

grams of wires and 64.780 grams having purity 999.0/24 kt derived from

the 82.910 grams containing gold and chemical mix wrapped in the black

colored plastic tape. After testing the said bar, the Government Approved

Valuer confirmed that it is pure gold and issued Certificate bearing No.

477 12023-24 dated 01/09/2023, wh.erein it is certified that the gold bar is

having purity 999.0/24kt, weighting 194. 170 grams having tariff value of

Rs.1O,21,437/- and market value of Rs.11,91,8151- and the gold bar

weighing 64 .7 80 grams having purity 999.O l24kt, tariff value of

Rs.3,4O,777 /- and Market Value of Rs.3,97,620/-. The recovered 02 gold

bars of 24Kt. w.ith purity 999.0 total weighing 258.950 grams having total

tariff vaiue of Rs.13,62,2141- and market value of Rs.15,89,435 f - were

seized under the provisions of the Customs Act, 1962, under Panchnama

proceedings dated 01.09.2023. The appellant did not declare the said gold

before Customs with an intention to escape payment of duty. These facts

have also been confirmed in the statement of the appeflant recorded under

Section 108 of the Customs Act, 1962 on thc same day. There is no

disputing thc facts that the appellant had not declared possession of gold

in wire form concealed in the trolley bag and in paste form concealed inside

the inner portion of the underwear worn by him the time of his arrival in

India. Thereby, he has violated the provisions of Section' 77 of the Customs

Act,I962 read with Regulation 3 of the Customs Baggage Declaration

Regulations, 2O13. These facts are not disputed.

6.2 I find that it is undisputed that the appellant had not declared the

seized gold in wire form concealed inside the trolley bag and in paste form

concealed inside the underwear worn b Customs on his arrival

',,:

s/49-63/Cr.J S/AH D/ 2024 -25 Page 14 of 24

.'.
tr

a



in India. Further, in his statcrnent, tl,re appellanr had admrtted theknowledge, possession, carriage, concea.lment, non-declaration and
recovery of goid in wire form concealed insirle the trolley bag and in paste
form concealed inside the underwear worn by him. The appellant had, inhis confessional statement, accepted the lact oi. non-declaratron of gold
before Customs on arrival in Indja. Thr:refore, the confiscation of gold by
the adjudicating authority was justified as the applicant had not declared
the same as required under Section 77 0f rhe customs Act, 7962. since the
confiscation of the seized gold is upheld, the appellant had rendered
himself liable for penalty undcr Section l )2(a) of the Customs Act, 1962.

6'3 i have also perused thc crccisions of the Govcrnrnent of India passed
by the Principal commissroner & ex officio Additional secretary to the
Government of India submitled by the appelrant and other decisions arso. I

find that the Revisionary Authorlty has in alr thcse cases taken simrrar view
that failure to declare the gold and failure to comply with the prescribed
condition of import has madc the impugned gold ,,prohibited,, 

and theref<_rre

they are liable for confiscation and the appelant are consequen y tiabre for
penalty. Thus, it is held that the,ndeclared gold weighing 25g.950 grams
havrng total tariff value of Ils. 13,62,214 /- ancl market value of
Rs.15,89,435 f ,, are liable to confiscalion unr.lcr Scction 1 I 1(d) of the
customs Act, 1962 and thc appclant is also riablc to pc.alty under Section

112(a) ibid.

6.4 In this regard, I also rely the judgemcnt of the Honble Supreme

Court in the case of Om Prakash Bhatia Vs Commissioner of Customs,

Delhi 2003 (155) E.L.T. 423 (SC) wherein it is held that;

?d

ore or

(a) if there Ls any prohibition of import or export of goods

under the Act or any other law for the ttme being in force, it would be

consid.ered to be prohi.bited goods; and (tt) thLs would not include ang

such goods in respect of which the conditions, subject to which the goods

are imported or exported, haue been complied tuith. Thi,s would mean

that if the conditions prescibed for import or export of goods are not

complied with, it utould be considered to be prohibited goods. This would

aLso be clear from Section 11 uthich empowers the Central Gouernment to

rohibit either 'absolutelg' or 'subject to such conditions'to be fulfilled

after clearance, as maA be specified in the notification, the

ort or export of the goods of ang speciJied desciption. The notifbation

can be i.ssued for the purposes specified in sub-section (2). Hence,

prohibition of importation or exportation could be subject to certain

+
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prescibed conditions to be fulftlled before or after clearance of goods' If

cond-itions are notfutfilled' it may a"mount to prohibited goods""" ""

Thus, it is clear that even though gold is not enumerated as prohibited

goods under Section 11 of the Customs Act' 1962' but it is to be imported

onfulfilmentofcertainconditions,still,iftheconditionsforsuchimport

are not complied with, then import of gold will fail under prohibited goods'

Hence, I frnd no infirmity in the impugned order on this count'

6.5 It is furthcr observed that the adjudicating authority in the instant

case had relying on the decisions of Hontrle Supreme Court in the case of

Om Prakash Bhatia Vs Commissioner of Customs' Delhi 2003 (155) E'L'T'

423 (SC), Hon'ble Kerala High Court in the case of Abdul Razakl2Ol2 (275\

ELT 3OO (Ker), Honble High Court of Madras in the case of Samynathan

Murugesan l2OOg (2471 FJLT 2l (Mad)1, Malabar Diamond Gallery Pvt' Ltd

[2016-TIOL- 1664-HC-MAD-CUS], Hon'ble High Court of Madras in the case

of P Sinnasamy 12016 (344) F,LT 1154 (Mad)l and Order No 1712019-Cus

dated O7.10.20i9 in F. No. 375l06lBl2O17-RA of Government of India'

MinistryofFinance,DepartmentofRevenue_RevisionaryAuthorityinthe

case of Abdul Kalarn Ammangod Kunhamu discussed in paras 2l to 28 ol

the impugned order, had held that smuggling of gold was done by the

appellant and had ordered for absolute confiscation of undeclared gold

weighing 258.950 grams of purity 999'0/24Kt, lnavir..g Tariff value of Rs'

13,62,2141- and Market value of Rs. 15,89,4351-.

6.6 It is also observed from the facts and records of the present case

that the appellant had ingeniously concealed gold in wire form inside the

trolley bag and in paste form inside the underwear worn by him with an

intention to smuggle the same without payment of duty. The gold in wire

and paste lorm was dctccted during scanning of baggage and personal

search of the appellant and on sustained interrogation. The appellant in

his statement recorded under Section 108 of the Customs Act, 1962 on

3O.O8.2O23 had admitted that he was carrying the said gold and intendent

to clear the same without pa]4ng Customs duty from the SVPIA,

Ahmedabad. 'fhus, the present case is not of simple non declaration of gold

but an act of smuggling as the gold was concealed ingeniously in wire and

paste form. Therefore, the case laws relied upon by the appellant in the

appeal memorandum are not applicable in the instant case.
.16f'

6.7 I rely upon the decision of the Hon'ble 'lribunal, Bangalore tn the 
"

case of V.K. MOHAMMAD ALI Versus COMMISSIONER OF CUSTOMS,

COCIIIN [2019 (369) B.l-.T. 1538 (Tri .1, wherein the Hontrle

I
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Tribunal has upheld the decision of adjudicating authority for absolute

confiscation of undeclared seized gold. The relevant paras are as under:

6, The brief i.ssue for consideration in the case is to decide whether the

adjudicating authority as a discretion to release the qold confiscated or

the seized gold requires alLowing to be redeemed on payment of fine ln
lieu of confi,scation in terms of Section 125 of the Customs Act, 1962.

Section 125 of the Customs Act reueals as under:

"(1) Wheneuer confiscation of any goods is authoraed by this Act, the

olfrcer adjudging it may, in the case of ang goods, the importation or

exportation whereof is prohibited under thi^s Act or under ang other laut

for the time being in force, ond shall, in the case of anA other goods, giue

to the ouner of the goods or, where such ou-ner is not known, the person

from ulhose possession or custodg such goods haue been seized, an

option to pay in lieu of conft^scation such fine as the said officer thinks fit

Prouided that, without prejudice to the prouLsions of the prouiso to sub-

section (2) of Section 1 15, such fine shall not exceed the market price of
the goods confi.scated, Iess in the case of imported goods the dutg

chargeable thereon.

(2) Where ang fine in li.eu of confi.scation of goods i.s imposed under sub-

secti-on (1), the ouner of such goods or the persory referred to in sub-

section (1), shall, in addition, be liable to any dutg and charges pagable

in respect of such goods."

6.7 A plain reading of the aboue proui.sion giues understanding that

while the adjudging officer mag permit the redemption of goods on

paAment of fine in lieu of confi.scation of goods uthich are prohibited in

nature, he shall, in the case of other goods, 'mog' permit redemption on

paAment of fine in lieu of confbcation.

6.2 There are two situations which emerge out of the legal position

which needs to be addressed; Jirstlg, whether the impugned goods are

in the nature of prohibited goods wherein the adjudicating authority has

an option to permit the goods to be redeemed on payment of fine in lieu

of conftscation. Secondlg, whether the adjudging officer has a dLscretion

so as fo allow or not such goods to be redeemed on paAment of fine in

lieu of confiscation.

6.3 For an appreciation of the sanne, it is required to see what are

prohibited goods is Section 2(33) of the Customs Act, 1962 defines

prohibited goods a.s follows :

Prohibited goods means "ang goods, the import or export on which i.s

subject to any prohibition under this Act or any other law for the time

being in force but does not include any such goods in respect of which

the conditions subject to which the goods are permitted to be imported or

exported haue been complied uith, "

In uiew of the aboue, for the goods to acquire a nature of being

prohibited u.tho eithe be prohibited under Customs Act or any other law

t
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for the time being in force or the goods should haue been imported
wherein the conditions subject to u-lhich the goods are pennitted to be

imported are not complied uith. Admittedly, the impugned gold is not
prohibited either under Customs Act or anA other law for the time being
in force at the material time. As per the records of the case, the appellant
haue not submitted, orylthing to show on record that the goods houe
been properly imported. It i.s to be infened that the impugned gold has
been imported u,tithout follouing the due process of latu that is to say
tuithout following the procedures thereof. Therefore, it is to be held that
the impugned goods haue acquired the nature of being prohibited goods
in uieut of Section 2(33) of the Customs Act, i962.

6.4 Houing found that the impugned goods haue acquired the nature of
prohibited goods, the issue uhich remains to be decided as to tuhether
the odjudicoting authority can exercise litsl discretion to allou.t the goods
to be redeemed. Going bg the u.tordings of Section j25, it is clear that in
such circumsrances i.e. u-thether the goods are prohibited, the
ttdjudicating authoritg 'may' permit the redemption. That being the case
the Tribunal cannot sit in judgment ouer the discretion exercised bg the
competent authoritg dulu empowered under the statute. We ftnd that as
submitted bg the Learned DR, the Hon'bLe High Court of Madras has
categoicallg held that: "When a pima facie case of attempt to smuggle
the goods i.s made out, it is not upon the Tribunal, the issue not giue
positiue directions to the odjudicating authoritg, to exercbe option in
fauour of the respondents". We aLso find that this Bench of the Tibunal
(supra) in a ca^se inuoluing identical circum,stances has upheld the
absolute confiscation of gold brscuits of forergn origin seized from a
passenger who claimed that the same u)ere purchased in Mumbai.

7, In uiew ol the aboue, ue find that the Order-in-Appeal does not
require ang interuention and as such the appeaLs are rejected

6.8 I also rely upon the decision of the Hon'ble Tribunal, Bangalore in

the casc of Ismail Ibrahim Vcrsus Commissioner of Customs, Bangalore

l2ol9 (37 Ol ELT l32l (Tri Bang)1, wherein the Honble Tribunal following

the decisions of Hon'ble High Court of Kerala in the case of Ambali

Karthikeyan [20OO (125) ELT 50 (Ker)] and Honble High Court of

Karnataka in the case of K. Abdulla Kunhi Abdul Rahaman [2015 (330)

ELT 148 (Kar)l had upheld the absolute confiscation of gold in case where

two gold bars weighing 2000.14 grams were concealed discreetly in the

baggage wrapped in white paper and kept in plastic pouch. In present case

also, substantial quantity of gold i.e. 258.950 grams in wire form concealed

in the trolley bag and in paste form was concealed discreetly inside the

underwear worn by him.

6.9 I further rely upon the recent decision of the Honble Revisionary

Authority vide Order No. 217 /2O24-Cus, dated 16.10.2024 on identical

issue i.e. attempt to bring undeclared gold in paste form in the case of

Riswan Kochupur I Nazeer, has upheld the absolute confiscation of
6),
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788.940 grams of gold extracted from gold paste weighing 874.760 grarns

valued at 30,29,931/- (Assesable Value) and Rs 34,99,286/- (market

value). The penalty imposed was also upheld. The relevant paras are

reproduced as under:

"8. The Gouernment has examined the matter. It is obserued that the

Applbant has not declared the possession of impugned gold in his

Customs declaration form and it was only through persistent enquiry

and examination of the Applicant, that the body concealm.ent of the

impugned gold in paste form came to light. The Appellate Authoritg has

al-so obserued that the Applicant in his uoluntary statement dated

O4.01.2O2 1 under Section 1O8 of the Custorns Act, 1962 admitted that

he knew that importing of gold tuithout pa!/ ment of duty is an offence;

that he had committed an offence bg concealing the gold and not

declaing the same to euade paAment of Custom-s dutg; that the

impugned gold uas handed ouer to him by a person at Dubal wtth

instntctions to smuggle the same to India and promised the Applicant a

remuneration of Rs. 3O,0OO/- in retum. The Applirant in his second

uoluntary statement recorded on 16.O L202I reiterated his earlier

statement. The Appellate Authoity in para (11) of the said O-I-A, has

also noted that, on I 1.07.2022, the Authorised representatiue of the

Applicant, Shi Nazeer, who is the father of the Applicant, has admitted

to his son'.s offence and has ctlso stateci the Applicant has committed

this offence knouingly for financial gains. The impugned goLd items

smuggled into India uia ingenious body concealment cannot be

considered as bonafide baggage. The entire proceedings haue also

been couered under a Mahazar in presence of independent pitnesses

which also corroborates the sequence of euents.

9. As per Section 123 of the Act, ibid, in respect of the gold and

manufactures thereof, the burden of proof that such goods are not

smuggled i.s on the person, from uhom goods are recouered. Leaue

alone declaring the gold as required under Section 77 of the Customs

Act, 1962, the Appltcant chose to ingeniously conceal it in his rectum

and this was detected only upon duing hLs search & examination.

Had be been the ou.ner of the gold and hod intended to declare the

gold to Custom.s, he uould not haue had to resort to such ingenious

concealment. Thus, the lack of any documents establishing ounership

and non-declaration is not surpri.sing. Keeping in uiew the facts and

circumstances of the case and as the Applicont has failed to di-scharge

the onus placed on him in term.s of Section 123, the Gouernment

concurs utith the adjudicating & appellate authorities that the

impugned goods were liable to confiscation under Section 1 1 1 ibid and

that the penalty uas imposable on the AppLicant.

10. 1 The Applicant has contended that the import of gold is not

'prohibited'. Howeuer, the Gouemment obserues that this contention of

the Applicant is against seueral judgements of the Hon'ble Supreme

court tn uthich it has been hetcl that the go<tds, Import/ export whereof

ts allou.ted subject to cerlain conditions, are to be treated as'prohibited

goods' in case such conditions are not fulfilled' In the ca'se of Sheikh

Mohd.. Omer us Collector of Custom.s, Calcutta & Ors (1971 AIR 293)'

the Apex Court has held t for the purpose of Section 111(d) of the

+
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Customs Act, 1962, the term "AnA prohibition" meons euery prohibition.

ln other words, a\l Lgpes of prohibition. I?estiction is one type of
prohibition. GoLd b not allowed to be imported freelg in baggage and it

is permitted to be imported by a passenger subject to fulfilment of
certain conditions. In the present co,se, as conectlg brought out by the

lou-ter authorities, the Applicont in thLs case di.d not fulfil the conditions

specifi.ed in this beholf. In the case of M/s Om Prakash Bhatia Vs.

Commissioner of Customs, Delhi (2OO3(155) ELT423(SC)), the Hon'ble

Supreme Court ha^s held that "if the conditions prescribed for import or

export of goods are not complied with, it would be considered to be

prohibited goods. Further, in the case of UOI &Ors us. M/s Raj Grou.t

Impex LLP & Ors (2O21-TIOL- 187-SC-CUS-LB), the Hon'ble Supreme

Court has follotued the judgmenLs in Sheikh Mohd. Omer (supra) and

Om Prakash Bhatia (supra) to hold that "an17 restriction on import or

export is to an extent a prohibition; and the expression "anA

prohibition" in Section 1 11(d) of the Custorn^s Act includes restictions. "

1O.2 In the case of Malabar Diamond Gallery P. Ltd. Vs ADG, DRI,

Chennal [2016(341) ELT65(Mad.), the Hon'ble Madras High Court (le

the Hon'ble Jurisdictional High Court) has summarized the position on

the i.ssue, specifically in respect of gotd, as under:

"64. Dbtum of the Hon'ble Supreme Court and High Courts makes it
clear that gold, mag not be one of the enumerated goods, a"s prohibited

goods, still, if the conditions for such import are not complied with, then

import of gold, unuld squarelg fall under the definition "prohibited

goods", in Section 2 (33) of the Castoms Act, 1962--."

1O.3 Moreouer, the Hon'bte High Court of Delhi in its order doted

23.1 1.2023 in Writ Petition No. 8976 of 2O2O in the matter of Kiran

Juneja Vs. Union of lndia & Ors. has held that "A fortiori and in terms

of the plain language and intent of Section 2(33), an import uhich b
effected in uiolation of a restrictiue or regulatory condition u-tould also

fall uithin the net of "prohi.bited goods". Hence, there is no doubt thot

the goods seized in the present case are to be treated a.s "prohibited

goods", utithin the meaning of assigned to it under Section 2(33) of the

Act, ibid.

1O.4 In uiew of the aboue, the contention of the Applicant that the

offending goods are not'prohibited goods', cannot be accepted.

1 1. The Gouemment obserues that the original authority had denied
the reLease of gold item.s on pagment of redemption Jine, under Section
125 of Customs Act, 1962. It is settled by the judgment of the Hon'bte
Supreme Court, in the cose of Garg Woollen MilLs (P) Ltd us. Additional
Collector of Customs, New Delhi [1998 (1O4) E.L.T. 306 (5.C.)], that the
option to release 'prohibited goods' on redemption fine b discretionary.
Hon'ble Delhi Htgh Court hos, in the case of Raju Sharma [2020 (322)
ELT 249 (Del)1, held that "Exercbe of dlscretion by judicial, or quasi-
judicial authorities, meits interference only tuhere the exercise is

ruerse or tainted bg patent illegality, or i"s tainted bg obtique motiue.,,
rther, the Hon'ble Delhi High Court in its order dated 2 j.O8.2O23 in
P. (C) Nos.8902/2o21; 9561/2O2 1; t3t3j/2022; 53t/2022; &
83/ 2023 held that "......an infraction of a condition for import of
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goods would atso fall within the ambit of Section 2(33) of the Act and.thus their red.emption 
- 

and. release u_rio-- i.""^e subject to thediscretionary power of tne aaiudging*;;;"ri .therefore, 
keeping inuieut the jud-tcial pron"orn""*nts aboue, the Commissioner (Appeal,s)has correctla refused to interfere uitn tne i*Jr.tion exercised. bg theoriginal authoritg.

12.1 As regard.s the pra-yer for permitting re_export of the offendinggoods, the Gouemment 
1byruey 

lnot o 
"pi".tr" 

proui^sion regard.ing re_export of articles Imported. in baggage o mod.2 in Chapter_Xl of theC^t:st:m.s Act, 1962, by w"y oy Seitdi BO. On a plain read.ing of SectianBo' it i's apparent that a decraration und-er s".ion 77 is a pre-requisite
for allowing re-export. Hon'ble Arahabad High Court hqs, in the case ofDeepak Bajaj us CommLssioner of Customs (p), Lucknou(201g(365)
ELT 695(All.)), herd thot a decraration under section 7z is a sine qua
n,on for allotuing re-export under section go of the Act, ibid". In thLs case,
the Applicant had not macle a true declqration uruter Section 77.

12.2 Further, the Hon,ble Delht High Court has, in the case of Ja.suir
Kaur us. UOI (2OO9 (24 j) ELT 62 t (Del.)), held_ that re_export is not
pennbsible when article i.s recouered from the pa_ssenger u.thile
attempting to smuggle it. Hence, the question of altowing re-export does
not ari.se.

13. The case lauts relied. upon by the Applicant, in support of h/s
uarious contentions, are not applicable in uiew of the d.ictum of Honbte
Supreme Court qnd Hon'ble High Courts, as aboue.

tI

14. In the facts and circumstances of the case, the Gouernment finds
that the order for absolute confiscation of the impugned. goods a-s

upheld by Commissioner Appeals does not require ang interference.
The quantum of penalty imposed on the Applicant i.s neither harsh nor
excessiue.

15. The reuision application b rejected for the reasons aforesoid. "

6. 10 I further rely upon the recent decision of the Hon'ble Revisionary

Authority in the case of Ms Ros Maszwin Binti Abdul Kadir, Order No.

184 / 2O24-CU S, dated O4.O9 .2024 wherein absolute confiscation of one

long crude gold chain of 24 carat purity weighing 1.2 kgs valued at Rs

39,7O,8OO/-, wrapped in a condom which was found concealed in lower

inner garment, was upheld. The penalty imposcd was also upheld.

1 I further rely upon the recent decision of the Hon'ble Revisionary

rity in the case of Sh Rafi Syed, Ordcr No. 17512O24-CUS, dated

O8.2O24 wherein absolute confiscation of 39 gold bars of 24 carat purity

weighing 3800 grams valued at Rs 1,16,58,400/-, conce aled insidc plastic

pouches containing dates, was upheld. The penalty imposed was also

upheld

nit

t
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6.12 I further rely upon the recent decision of the Hon'ble Revisionary

Authority in the case of Shri Riyas Khan' Order No' lg} 12O24-CUS' dated

Og.Og.2024 wherein absolute confiscation of two cut gold bits and 78 gold

ingots of 24 caral purity weighing 2620 grams valued al Rs 87 
'42'9401-

concealed in play station joy sticks, was upheld' The penalty imposed was

also upheld.

6.13 I also rcly upon thc decision of Hon'trle Fligh Court of Kerala in the

casc of Abdul Razak versus Union of India [2012 (27 5l ELT 300 (Ker)]

maintained in the Honble supreme court [2O17 (350) ELT A173 (SC)],

wherein the passenger, a carrier, tried to smuggle 8 kg of gold concealed in

emergency light, mixie, grinder, car horns etc' was held to be absolutely

confiscated and not allowed to be released on redemption hne' The relevant

para is reproduced as under:

46. After hearing both sides and after consideing the statutorg

proui-sions, we do not think the appellant, as a matter of right, can

claim relettse of the good-s on paAment of redemption fine and

tlutg. Euen though gold as such is not a prohibite-d item and can

be imported, such import is subject to lot of restrictions including

the necessity to declare the goods on arriual at the Custotls

Station and make pagment of dutg at the rate prescibed. There Ls

no need for us in thi-s case to consider the conditions on u.thich

import i-s permissible and u-thether the conditions are satisfied

because the appellant attempted to smuggle out the goods bg

concealing the same in emergencg light, mixie, grinder and car

horn^s etc. and hence the goods so brought is prohibitory goods as

there Ls clear uiolcttion of the statutorg proui,sions for the normal

import of goLd. Further, as per the statement giuen bg the

appellant under Section 1O8 of the Act, he k onlg a carrier i.e.

professianal smuggler smuggling goods on behalf of others for
consid"eration. We, therefore, do not ftnd any meit in the

appellants case that he has the right to get the confi.scated gold

released on paAment of redemption fine and duty under Section

125 of the Act."

ln the present case also the appellant, concealed the seized gold in wire

form in the trolley bag and in paste form discreetly inside the underwear

worn by him with an intenl.ion to smuggle the same into India. The gold

was detected only on the scanning of baggage and personal search of the

appellant on the basis of his suspicious movement and sustained

t.
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lntcrrogatjon. Therefore rfre -J;,,..r:^-.,
his discretion for abso 

, the adjudicating authority has rightly exercised
lute confiscation of gold.

6.14 In view of the above observations, and relying upon the decision ofHonble Tribunal, Bangalore, the Honblc High Court .f Kerala, the HonbleSupreme Court and the Hon,blc Rr:visionary Aut hority, it is clearly
established that the concealrnent in this case was ingr:nious as substantialquantity of gold in wire and paste form weighrng 2Sg.9SO grams wasintentionalry and ingeniously concealed inside thc trorey bag and in the
underwear worn by hirn to evadc detection by the customs authorities. The
appellant did not intend to decrare the said gord and thc same was detecterl
only on scanning of his baggage and his personar search and sustained
interrogation. He aiso admitted that he was carrying the said gold and
intendent to clear thc same without paying Customs duty from the SVplA,
Ahmedabad' The appelrant has rcquested for rcrease of the sard gord but
not claimed ownershrp of gold and has not submittcd any evidencc to this
effect. Thus, in my considc.red view, this is not a case of simple non
declaration of gold but a planncd and inl.entional srnugg[ng of gold into
India' Therefore, thc adjudicating authority has rightly exercised his
discretion for absolutc confiscation of scizcci goid of 24 ktl999.o purity
weighing 258.950 grams valued at Rs. 13,62,214/_ (1.ariff Value) and Rs

15,89,4351- (Market Varue) under customs Act, 1962. rn view of above, the
absolute confiscation of gord of 24 kt golcr weighing 25g.9s0 grams valued
at Rs.

upheld

13,62,214 l- (Tariff Value) and Rs tS,8g,43S/- (Market Value) 1S

d :rr 'le

uty is an offence and also admitted that he was carryirrg the said gold and

tendent to clear the same without paying Customs drlty from the SVPIA,

Ahmedabad. Thus, I am of thc considered vicw, that the penalty of Rs

and commensurate with th

/;
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6. 15 Further, in rcspect of imposition of penalty amountrng to Rs

5,00,000/- on the appellant for bringing undeclared gold weighing 2SB.9SO

grams valued at Rs. 13,62,214/- (Tariff Value) and Rs 15,89,435/- (Market

Value), the appellant has attempted to bring gold into India without

declaring the same and concealing the same ingeniously in wire form in the

trolley bag and in paste form in the underwear worn by him. The quantum

of gold is substantial and the appellant had smuggled gold by ingeniously

and intentionally concealing the same in wire and paste form. The

appellant was aware that smuggling of gold without payment of customs

5,OO,OOO/- imposed on thc appcllant. urrdcr Section 112(a)(i) of the

Customs Act, 1962, in the impugned order by the adjudicating authority, is

appropriate as per provisions of Section 112(a)(i) of the Customs Act, 1962

omissions and commissions of the appellant.



Therefore

upheld.

7

, there is no inlirmity in the impugned order and the same rs

Inviewofabove,theappealfiledbytheappellantisrejected.
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