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1

This copy is granted free of cost for the private use of the person to whom it is issued.

2

ursfr'6 sqtt fr ai.{ qft rs oirtcr Q s{q-A o1 ent-a rrflqs or<lr d d rs cfltqt al qrfr

a1 drss Q 3 afi] $ sieq .{q-t sfuqrrig-fi sf{s lwtet €rilua1, fr-{ drroq, grwe frum1

Tq-( flrf, r€ ftdt o1 gr-fre{ur e{r+6{ u-qn o.t ro-d f.

0{1962 Er{I 129 (1) (qqT

Under Section 129 DD(1)of the Customs Act, L962 (as amended), in respect of the following

categories of cases, any person aggrieved by this order can prefer a Revision ApPlication to

The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,

(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of

communication of the order.

/Order relating to :d

t{)

(a) any goods exported

(-s)

qT tsq rr;irq R{Fr rR sart qTi } tdS .TEf}ro qm roft a qri Ir{ rIT trtl rl<Idl R{I;I q{ sdlt
rrg qfd 61 qrfl q erm&ra qrd i o-fr d.

lIl{d q +flqrd

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at

their place of destination in India or so much of the quantity of such goods as has not been

unloaded at any such destination if goods unloaded at such destination are short of the

quantity required to be unloaded at that destination.

(rl) 3{tgtq x dql 3irft{ ffirg rrg, 1962 n-diT {@
.rdTqrft

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

thereunder.

3

o1 qrsrft eilt s-s & qrq ftsftfud olrmrf, €mr fr+ !'rBq :

qlIIqtSq rqdf,t;rrffietut qrI grrd

The revision application should be in such form and shall be verified in such manner as

may be specified in the relevant rules and should be accompanied by :

to)
ftrrol so qft q qErs +$ d qrarea {@ fuoz ern o}+r ilft-s.

4g€,1870 qE€.o rrq sEsT{ {g1

(a) 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed

under Schedule 1 item 6 of the Court Fee Act, i870.

({s )
3{Eirdr slq rfdsEr& (R 4

4 copies of the Order-in-Original, in addition to relevant documents, if any

(c) 4 copies of the Application for Revision.

{E)

ofl {S{, +tq,il-s,q-d ort{ frfrE TA }' {ft{ t orrlH efldr t q o. 2ool-Fqg a S cr4qT
€. rooo/-(5qg \rfi Ee{R rilT }, frfl rft crq-or d, Q sa Ra rJrran rt. qqrfurq' ?-dr{ d.onr.o
o1 A q.frqi. qE {co, qirn rrqr qrs, drrrqr rrqr ?is a1 srRr olrr s-qq \rr ortr qr rrcre 6c
A d N qtq & Fq i r.zool- e?f r qft \'*. fl{s € et|el-r d A fis ft. sq fr r. rooo

aqr ori & , 1962 (qqlHUI ats

(d) evidencing pa).ment of Rs.2OO/- (Rupees two
Hundred only) or Rs. 1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures a,d Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended

The duplicate copy of the T.R.6 challan

) for frling a Revision Application. If the
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more tharr one lakh rupees, the fee is Rs.1000/-.

4 qa s. z A 3ttff{ (frH rrlcciiE r{ifl-{r cfq qrsd'+-sq-*{ Cqfrot{ e'R {s r{rtsr € efiEd
qf,qs o-iiTr A d a SqI{-@, orffrF{qc te62 tr1 t{r{T t2e q l1l &. r{rf'-{ ETd d}.q.-s fr
dqry.o,, ir'*q sera {ro. elE Q-sr 6r r{fi-6 s{Rr+-{q & scqi mfud qa q{ erfio o-r
q-na e
In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

ddn<{@'E iF{
orfu+-{ur, qf$fl d-frqfi-d

Customs, Exclse & Serrrice Tax Appeuate
Tribunal, Wegt Zonal Bench

qsfrrTBE, q?r, frf,d sd
3ftlFrtT, .T6T(|EE-3800 1 6

2"d Floor, Bahumali Bhaval,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 O 16

5 dtcra-dfi , 1962 EI{r r2e g 
16} , 1962 r{r{T 129

q (1) & s{{lr erfio }'srq ftqfrfud {ffi t'ff di ilRq-

Under Section 129 A(6l,of the Customs Act, 1962 an appeal under Section 129 A (1)of the
Customs Act, 1962 shall be accompanied byafeeof-

(o) s{fl-f, i vqfua qFrA C qdiffiI{nutTo, erftroffi arr qirTr rrrrr {ffi' sftr qrq at{T drnq
rlqr (s at roq qiq src s"qq qr EtrS o,q d d C-6. EqIt t.qg.

(a) where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh mpees or less, one thousand
rupees;

({s) qfio€sqfuaqrqd q-dr EI{I qiTT TEI] {@ qTGI dt{T drl|ql
rrqr (s qfl Tsc qiq Ertr Fqg t odho. d tFs-{ rqq TErs drs € 3rfqr6 I d d; qis E{R
5qs

(b) where the amount of duty and interest demanded and penalty levied by aly officer of
Customs in the case to which the appeal relates is more than live lakh rupees but not
exceeding frfty lakh rupees, five thousand rupees ;

(TI) qmf,€HEftd \{67 EITqiTTT TEII{@' qM dql CTTqI
rFrr (s dfl {rF-rr qi{Rr Er{r F-qg e s{Rrd. d d; {s 6Er{ sW.

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than Iifty lakh rupees, ten
thousand rupees

(E fs ofltrt t- fta< qkorq & qrqi, qit rrq {@ 5 , o"r" 3Gr oii q{, q6i {-tr qr {-trSi.is ffiEE, qr es S' I o"/.

.]rdl 6{i T{, q6i t-{d tE fuqE d t, rfffd {sr qrSfl I

(d) An appeal against this order shall lie beiore the Tribunal on paFnent of l07o ofthe duty demanded wheft duty or

duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

s-m otlqftqq o1 trm rzs m ft crdrt( orfl-o crfY6-{ur rt. scer Erqt r*o .qrd-a qr- (ol
rt'o ertqr & ftq qr rreftrd'ol ttnri t lec q.r f6-S srq qqtq-{ &. lf,s f6g rrg Brfi-f, : - orusr

1ul Grfff, qr erd-ea q-i 6l q-f,rwdn & ftq Errr s{ri{r t. qH €qA qiq S or g-@ rft €d"r

rli qrfds.

Under section 129 (e) of the said Act, every application aade before the AppeUate Tribunal-

(a) in an appeal for grant of stay or for rectification of Eistake or for any other purposc; or

(b) for restoration ofan appeal or an applicatioD shall be accoEpanicd by a fce of five Hundred r"upees.
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ORDER-IN.APPEAL

M/s Medinnova Solutions P\rt. Ltd., E-114, GIDC Savli, Manjusar Savli

Road, Tal. Savli, Dist. Vadodara 391775 (hereinafter referred to asthe appellant

t{o, 1), Shri Kaushal Buharilal Parikh, Director of M/s Medlnnova Solutions

M, Ltd. E-l14, GIDC Savli, Manjusar Savli Road, Tal. Savli, Dist. Vadodara

391775 (hereinafter referred to as 'the appellant No. 2 'and M/s Tulsidas

Khimji M. Ltd. 313-314, DevNandan Mega Mall, Opp. Sanyas Ashram, Nr MJ

Library, Ashram Road, Ahmedabad-38oOO9, (hereinafter referred to as 'the

appellant No. 3' ) have filed the present appeals chalienging Order-in-Original

No. MCH /ADC I AK I L2 / 2024-25 dated 16.04.2024 (hereinafter referred to as'the

impugned order') passed by the Additional Commissioner of Customs, Custom

House, Mundra (hereinafter referred to as 'the adjudicating authority'). The

appellants are collectively referred as the appellants'for the sake of brevity.

2. Facts of the case, in brief, are that the appellant No. t had imported

goods with description Used and Old Medical Equipments Anaesthesia

Workstations', declared under CTH 90189099, for which they had Iiled Bill of

Entry No. 3102798 dated 31.10.2022 al Mundra Port. The officers of DRI

conducted an investigation of the said import consignment and on completion of

investigation , Show Cause Notice No. GEN/ADJ lADC{853 /2O23-Adjn-Olo Pr.

Commissioner of Customs dated 26.4.2023 was issued to the appellant No. 1 ,2

and 3 by the Additional Commissioner, Mundra Port, Mundra wherein the

following actions were proposed as to why :

a. The imported goods declared as 'IJsed and Old Medical Equipments

Anaesthesia Workstations' having market value (as per CE report) of Rs.

83,62,511/- should not be confiscated under Section 111(d) and 1f 1(m)

of the Customs Act.

b. The declared classilication under CTH 90189099 should not be rejected

and re-classified under CTH 90192010.

c. The declared value of the goods i.e. Rs. 18,41,185/- imported vide Bill of

Entry No. 3l1279a dated 31.10.2022 should not be rejected and value

should not be re-determined as Rs. 83,62,511/- in terms of Customs

Valuation Rules.

d. Penalties under Sections 112(a), 112(b), 114AA and 117 of the Customs

Act should not be imposed on the appellant No. 1.

Penalties under Section 112(a), | 12(b), 114AA and 117 ofthe Customs Act, 1962

ere also proposed on Appellant No. 2 & 3.

I
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3. The aforesaid show cause Notice was adjudicated by the Additional
Commissioner, Customs House, Mundra vide Order-in-Original No.

MCH/ADC/AK/ 72/2024-25 dated L6.4.2024 wherein she ordered as under :-

F The declared classification i.e. 90189099 of imported goods i.e. ,old and

used ventilators'imported vide Bill of Entry No. glo2zgg d.ated3r.lo.2o22
was rejected and ordered to be re-classified under CTH 90192010

) The declared assessable value of Rs. lg,41,lg5/- of the goods imported

vide Bill of Entry No. 3102798 dated 31.10.2o22 was rejected under Rule

12 of CVR, 2OO7 and ordered to be re-determined at Rs. 83,62,511/_ in
terms of Rule 9 of CVR, 2OO7 read with Section 14 of Customs Act, 1962

) Absolute confiscation of the goods i.e. 'old and used ventilators' imported

vide Bill of Entry No. 3102798 dated 31.10.2022 was ordered under

Section 111(d) and 111(m) of Customs Act, 1962.

! Penalty of Rs. 5,OO,O0O/- and Rs. 2,00,OOO/- was imposed on Appellant

No. 1 under Section 112(a)(i) and Section I 14AA of the Customs Act

respectively

F Penalty of Rs. 3,00,OOO/-, Rs. SO,OOO/- and Rs. 1,OO,O0O/- was imposed

on Appellant No. 2 under Section 112(a)(i), I f 2p) and 114AA of the

Customs Act respectively

F Penalty of Rs. 5O,O0O/- and Rs. l,O0,OOO/- was imposed on Appellant No.

3 under Section 112(b) and 114AA of the Customs Act respectively

4. Being aggrieved with ttre impugned order passed by the adjudicating

authority, the appellants have filed tJre present appeals . The appellant no. 1 and

2 have , inter-alia, raised various contentions and fited detailed submissions in

support of their claims which are summarised as under:

F The imported goods have incorrectly been considered as Ventilators and

classified under CTH 90192010

The Chartered Engineer's (CE) report which has been relied upon in the

case in itself establishes that the goods imported are Anaesthesia

. PaBe 6 of 27
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Workstations in as much as the CE has certified is that the cargo is

Anesthetic Workstation and Ventilator' is integrated in the Anesthesia

Workstation itself

F The CE has arrived at the value of the imported goods on the basis of

comparison of price of brand-new Anesthesia Machine which is evident

from the report and the same is a part of the panchnama which bears the

sign of DRI officers, party and the panch witnesses.

F The Chartered Engineer report contains the finding " Thus, the anesthetic

utorkstations can also be used as uentilators if required bg the operator."

The words 'also' and 1f required' clearly indicates that the goods are

anesthetic workstations having primary function of administering

anesthesia but can be doubled up for use as Ventilator if required. In other

words, it has been certified that primarily the goods are not ventilators but

anesthesia workstations.

! The classification ar^d categorization of the goods are to be based on the

primary function/ objective of the goods which happens to be that of

administering anesthesia to the patient and as such the same cannot be

categorized as a Ventilator.

) The Ministry of Environment, Forest and Climate Change (HSM Division)

has specified an exhaustive list of critical care medical equipment vide

Office Memorandum dated 19.5.2023 issued from F. No. 23llO4 12022-

HSMD which does not specify Anesthesia Machine as a critical care

medical equipment.

) Anesthesia Workstation is a composite machine comprising of five

components viz. Gas Delivery and Scavenging System, Vaporizers,

Electronic Flow Meters, Ventilator and Monitors. Thus, Anesthesia

Workstation is a set and Ventilator is a sub-set. That a composite machine

cannot be equated to its single component for the purpose of classification.

F During the times of Covid-l9, there was an acute shortage of ventilators

and all the available resources were put into gear to administer to the

patient's needs. During such difficult times, the probability of using

Anesthesia Workstation as a Ventilator was discussed in the said article

Robert Loeb, MD and Martin J London, MD, FASE. The said

t;
.',r W

q
{r{ra.

penned by
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article clearly indicates that Anesthesia workstation and ventilators are

two distinct commodities and severar modifications are required to use the
inbuilt ventilator of the Anesthesia workstation as a ICU Ventilator.

F Rejection of declared value based on legar permissible ground as indicated
in the valuation Rules is a pre-requisite for enhancement of varue. Reliance
was placed on the case laws of M/s sanjivani Non-Ferrous ?rading p Ltd.
reported ar 2ol9 (365) ELT 3 (sc)and M/s Lucky steel Industries reported
at (20231 9 Centax 409 (T).

! The value is sought to be rejected on the sore ground that the description
of the product has been manipulated in the Bin of Entry and therefore, the
declared value is liabre to be rejected under Rule 12. However, this is not
a case of mis-deciaration of the description of goods and as such the sore

ground for rejection of declared value falls flat.

F where the ground for rejection of declared value in itself is not sustainable,
the transaction value cannot be rejected. Reriance was praced on the case

law of M/s Lucky Steel Industries reported at (2023) 9 Centax 409 (T)

D The valuation arrived at by the cE is arbitrary in as much as the varue
has been adopted based on the value ofa brand-new make ofthe machine
which is evident from the text of the report. However, the same are second-
hand and the value of a brand-new machine cannot be adopted for the
purpose of valuation of such second-hand goods.

D The parameters such as depreciation, cost of repairs/ refurnishing and
the profit margin have not been considered by the chartered Engineer
while arriving at the value of the goods. Reliance was praced on circular
No. 25l201S-Cus dated tS. 10.2015.

ts where the report of the chartered Engineer is not sustainabre in the eyes

of law there is no option for the department to set aside the same and
resort to gathering other evidence beyond the Show cause Notice after the
same has been subjected to the process of adjudication.

) It is a settled principre of law that adjudication cannot travel beyond the
scope of the show cause Notice and if it is found trat the evidence relied
upon in the show cause Notice is not susrainabre, the matter cannot be

t.\
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F Once it is on record that the value adopted by the CE is not arrived at as

per the law, the same cannot be considered as evidence and as a natural

corollary, the enhancemeht of value fails the test of merit.

) The judicial principles require that the onus to prove an allegation lies on

the alleging party and the department had not adduced any evidence to

reject the value of the goods. Reliance was placed on the case laws of M/s

Sanjivani Non-Ferrous Trading P Ltd. reported at 2019 (365) ELT 3 (SC),

M/s Viraj Impex P Ltd reported at 2022 (382) ELT 375 (T), M/s Kisco

Casting Ltd. reported at 2018 (364) ELT 1084 (T), M/s Peekay Steel

Castings P Ltd. reported at 2016 (340) ELT 389 (T) and M/s Divine

International reported at 2016 (338) ELT 142 (Tl

D Enhancement of value on the sole basis of the estimate of the Chartered

Engineer is bad in law. Reliance was placed on the case laws of M/s

Champion Photostat Industrial Corporation reported at 2027 (376) ELT

394 (T), M/s Best Mega International reported at 2013 (293) ELT 243 (T\,

M/s Neeldhara Transfers reported at 2Ol2 (2841 EW 673 (Tl and M/s A1

Riyaz Implex reported at 2011 12671 ELT 543 (T).

F Transaction value cannot be rejected in absence ofany contrar5r evidence.

Reliance was placed on the case of M/s Pallav Enterprises reported at 2OO9

(2371 ELT 298 (T) and M/s New Copier Syndicate reported at 2015 (320)

EUT 620 (T) as affirmed by the Hon'ble Supreme Court as reported at 2015

(32o) ELT A2s6 (SC)

F Neither the impugned order nor the Show Cause Notice brings on record

any sort of evidence that the price has been influence due to relationship

if any.

D Penalty under Section ll2(al, 112 (b) and 114AA is not imposable in as

much as there was no mis-declaration

F Clause (i) of Section 112 of the Customs Act would be applicable only in

cases where the goods are prohibited. In the instant case, the goods are

not prohibited or restricted.

I

I
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4.1 Appellant No. 2 and 3 have submitted that they had not indulged in mis-

declaration and as such no penalty would be imposable under section 112 and

l14AA of the Customs Act.

4.2 Appellant No. 3 has interalia raised the following contentions in appeal:-

) The impugned order passed by the Additional Commissioner is gross

violation of the principles of natural justice inasmuch as even when the

appellant submitted a detailed written submission along with a

compilation of case laws during the PH held on 12.08.2023 and such

compilation was subsequently also referred to during the pH conducted by

the new adjudicating authority the Additional Commissioner did not

address any of the contentions raised in such submission as well as did

not give any findings as to why the binding precedents of the Hon,ble

Tribunal and the Hon'ble Madras High Court were not followed.

F In written submission, the appellant categorically addressed all the issues

raised in the show cause notice and also relied upon various case laws

which hold that penalty on the customs house agent cannot be imposed

until and unless there is positive evidence to show that the CHA willingly

mis-declared the goods or mis-declared the value in connivance with the

original importer. The case laws also held that a CHA is not supposed to

verify the truthfulness of each and every detail mentioned in the

documents provided by the importer. Therefore, in absence ofany evidence

of direct involvement of the CHA with knowledge and any connivance with

tJre importer the CHA cannot be penalized. However, these case laws were

not considered or even mentioned in the findings portion of the impugned

order and hence the impugned is in gross violation of the principles of

natural justice and not in consonance with the legal condition and hence

is liable to be set aside on this ground alone.

F The Additional Commissioner has heavily relied upon the point that the

goods which were imported under Bill of Entry No.3 1O2798 d,ated,

31.10.2022 were the same goods which were covered under the Bill of

Entry No.624O729 dated L3.ll.2O2L which was filed by the Mumbai

branch of the appellant That because the same goods were imported at

Mundra Port and the appellant acted as the CHA again, the appellant has

abetted the mis-declaration made by M / s. Medinno-ra.Splutions pvt.

- - ?.8"S" tO ot 27
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Ltd.and hence liable for penal action. In this regard, it is submitted that,

there is no evidence on record to show that the appellant was completely

aware that the goods which were earlier imported at Nhavasheva Port were

the same goods which were covered under the bill of entry filed on behalf

of M/s.Medinnova Solutions Pvt. Ltd.at Mundra. As a matter of fact, the

statement of ShriChandran Nair reproduced in Para 3.2 of the impugned

order categorically states that the check list and documents were prepared

by Ms. Gopika Patel on the basis of the documents provided by the

importer and that the appellant has filed documents on behalf of

M/s.Medinnova Solutions Pvt. Ltd. on several occasions in the past. Shri

Nair also stated that the check list was prepared by ttre appellant and sent

to the importer for approval and the importer did not inform them

regarding the correct description of the imported goods and neither have

informed that the name of the supplier and country of the supplier were

changed and the same goods were being imported at Mundra Port. lt is

also stated that the importer kept them in dark and did not reveal all the

facts regarding the consignment imported vide Bill of Entry No'3102798

dated 31 1O.2O22. As a matter of fact, the statement of Shri Vanpariya

Trupesh Odhavjibhai, Chief operating Officer of M/s.Medinnova Solutions

Pvt Ltd.recorded on 13.02.2023 is also in favour of the appeilant inasmuch

as Shri Vanapriya Trupesh has admitted that the appellant was never

informed about the fact that the same consignment imported earlier in the

name of M/s. Soma Tech Pvt Ltd. at NhavaSheva Customs House by filing

Bill of Entry No.624O729 dated 13. 1 1 .2021 was now being imported in the

name of M/ s.Medinnova Solutions Pvt Ltd. at Mundra. Therefore, from the

statement of ShriChandran Nair and ShriVanpariya Trupesh Odhavjibhai,

it is clear that the appellant was never informed of the crucial facts

regarding the nature of the goods and also the fact that the same goods

were earlier imported atNhavaSheva Customs House. These facts have

been ignored by the Additional Commissioner while passing the impugned

order while as such facts and statements are completely relevant for the

purpose of analysing whether the appellant wilfully assisted

M/ s.Medinnova Solutions Pvt. Ltd. to import the goods which were

prohibited in nature. Furthermore, the Additional Commissioner has also

ignored the fact that the appellant company is a pan India Custorns House

Agent having more than 12 offices across the country at various ports and

that the operations and staff at each place would not be aware about the

there was no
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activities being undertaken by the other branches. erefore,



occasion for the appellant to presume that goods imported in the name of
M/s. soma Tech Pvt. Ltd. at NhavaSheva back in 2o2r where after one
year being imported in the name of M/s.Medinnova Solutions pvt. Ltd.
after all the details like port of shipment. supplier, country of suppriei etc.
were changed by M/s.Medinnova Solutions pvt. Ltd. and M/s.Medinnova
solutions Pvt. Ltd.did not suppry such information to the appellant while
keeping the appellant in dark about all these facts. Therefore, no case of
penalty could have been made out against the appelrant while completery
ignoring the statements given by the original importer and Shrichandran
Nair. There is no statement taken by the department of any other person
which shows that the appellant has deliberately acted in a manner to
support M/s.Medinnova Solutions pvt. Ltd. to import prohibited goods.

Therefore, the impugned order which does not consider statements and
evidence suffers from non application of mind and hence is liabre to be set
aside in the interest ofjustice.

F The OIO is based on assumptions and presumptions. The impugned order
has rendered a hnding that the appelrant has assisted and abetted the
mis-deciaration and illegal import of goods in vioration of the policy

provisions and that the appe ant has assisted M/s. Medinnova solutions
Pvt. Ltd to clear these prohibited goods based upon mis-declaration.
However these findings are not based or supported by any cogent evidence.

The goods which were earlier imported were imported vide Bilr of Entry
No'624o729 dated 13. r 1.2021, fired at Nhavasheva port by the appelrants
Mumbai branch. The said BoE was frled in the name of M/s. Soma Tech
Private Limited which was earlier the name of M/s. Medinnova Solutions
Pvt' Ltd. The appellant did not doubtthe declared description ofthe goods

as the appellant was doing clearance work for this importer on regular
basis. There is no evidence on record which suggests that the appellant
knew that the subject goods are appropriately classifiable under CTH No.

9ol92olo and that the importer had mis-crassified the goods under crH
No. 90189099 without there being any cogent evidence to suggest that the

appellant had knowledge that the imported goods were being cleared under
the aid ofmis-declaration and mis-classification, the impugned order has

wrongly implicated t],e appellant so as to impose penalties under section
1 12(a) and 1 14AA of the customs Act, 1962.

Page 12 of 27
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) It is a settled lega-l position that penalty cannot be imposed based upon

assumptions and presumptions and that for penalty to be imposed, cogent

evidence of the fact that there was knowledge to the effect that the goods

were liable for confiscation is to be demonstrated. For there to be penal

action of any nature, the department has to positively show that there was

mens-rea on the part of the person engaging in such transaction and that

such person having knowledge that the imported goods were liabie for

confiscation, still participated. Merely by giving findings that the appellant

had indulged in mis-declaration and mis-classilication of goods to

facilitate clearance of the goods does not by any stretch of imagination

prove that the appellant had undertaken the clearance of such goods on

behalf of M/s. Medinnova Solutions Pvt Ltd. with knowledge that the

declaration and classifrcation of the goods were wrong and that the goods

were correctly classifiable under CTH no. 90192010. The appellant had

received documents for Bill of Entry no. 3102798 dated 31 7O.2O22 l/,ed

at the Mundra Port from M/s. Medinnova Solutions Pvt. Ltd. whereas the

bill of lading was clearly showing that the goods were 'Used and Old

Medical Equipments Anesthesia work stations under CTH 90189099'

accordingly a checklist was prepared by the appellant and sent to M/s.

Medinnova Solutions Pvt. Ltd. Thus, the appellant could have never

imagined that the goods were mis-declared in the documents provided by

the importer M/s. Medinnova Solutions Pvt. Ltd. As a CHA the appellant

is responsible for the clearance of the goods based upon the documents

provided by the importer and even with due indulgence the appellan would

never have known that goods were mis-declared and mis-classifred in the

documents provided to the appellant for the purpose of customs clearance.

Therefore, even if the appellant helped M/s. Medinnova Solutions Pvt. Ltd.

as a CHA to clear the imported goods, the appellant has not undertaken

any transaction while having knowledge that the imported goods were

liable for confiscation, as the goods were mis-declared and the goods were

ventilators. Therefore, since the appellant has not acted to facilitate the

clearance with knowledge that such goods were liable for confiscation, the

appellant cannot be penalized merely for acting as a bona-fide customs

house agent. Therefore, the impugned order imposing penalty under

Section 112(a) and 114AA of the Customs Act, 1962 is liable to be set

aside.

?!r,rra,gr-a
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D The law about imposition of penalty on a CHA and under what
circumstances penalty under section 112 and 114AA can be imposed has

come up for consideration before the Hon ble Tribunal and various High

Courts on many occasions. The Hon,ble Tribunal, Mumbai in the case of
M/s. savithri Jewellers Pvt Ltd reported at 2o2o (324.l E,LT 754 has held

that when the department has not produced any evidence to establish that
the CHA had any knowledge about mis-declaration, and when the CHA

has prepared documents in a bona-fide manner based upon the

declaration made by the exporter the cHA cannot be penalized under
Sections 114(ii) and l14AA of the customs Act. 1962.In another case of
M/s. Apson Enterprises reported at 2Ol7 (3Sg) ELT g17, the Hon'ble

Tribunal, Mumbai has again held that when the department has nothing
to show that the cHA was concerned with or aware about the valuation of
goods, the cHA cannot be penalized under section 114(iii) of the customs,

Act, L962. In the case of Nirmal Kumar Agarwal reported at 2013 (29g1

ELT 133 the Hon'ble Tribunal has again held that until and unless it is
proven that the cHA was aware of the mis-declaration and the ingredients

of Section 114(iii) are complete, no penalty can be imposed on the CHA.

The Hon'ble Tribunal, Chennai in the case of M/s. Moriks Shipping and

Trading Rrt. Ltd. reported at 2o08 (2271 ELT 577 has categorically held

that the customs house agent is not required to go into the authenticity of

the declaration made by the exporter in the export documents and in

absence of any evidence to show that the CHA not only participated in mis-

declaration, penalty under Section lla(iii) cannot be imposed. The

department went in appeal against the decision of the Hon,bte CESTAT

and the Madras High Court in its decision reported at 2015 (317) ELT 3

has vide a detailed order con{irmed the lindings given by the Hon'ble

Tribunal and has held that in absence of any positive evidence that the

CHA was actually involved in mis-declaration, penalty under Section 114

of the Customs Act, 1962 cannot be imposed. Thus the law about

imposition of penalty on the CHA is very clear that only when the CHA was

well aware and actually participated in facilitating the mis-declaration of

goods or value. can the CHA be held accountable. Furthermore, it is also

clear that the CHA is not supposed to go into and verify each and every

detail provided by the exporter about description and value of goods, and

therefore, the lindings in the impugner order are not sustainable in the

eyes of law

iit".,
'ri I
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) The penalty imposed under section 1 12(b) is also unjustified and

unwarranted in the facts of the present case. Any person who acquires

possession or is in any way concerned in carrying, removing, depositing,

harboring, keeping. concealing, selling or purchasing, or in any other

manner dealing with any goods which he knew or had reason to believe

were liable to confiscation under section I 1 1 is liable for penalty under

section lf 2(b) of the Customs Act For invoking this provision also, the

knowledge or the reason to believe that the concerned goods were liable to

confiscation is a sine qua non. But the evidence on record shows that the

appellant had no knowledge nor any reason to believe that the subject

goods were liable to confiscation under section 111 ofthe Act, or otherwise.

The record and evidence of the case shows that the appellant was under a

genuine and bona-hde impression that the goods being imported was not

in the nature of offending or prohibited goods for import to India. The

revenue has nowhere suggested, nor established, that the appellant knew

or had reason to believe that the cargo in question was liable to

enalty under sectionconfiscation under section 111 and therefore no

Page 15 of 27

F The penalty under section l14AA is also unjustified and unwarranted in

the facts of the present case. It is nowhere stated in the show cause notice

arld the impugned order that the appellant had any knowledge that the

goods were not declared correctly or goods are not classified correctly. In

absence of any evidence the penalty is unjustified. Section 114AA of the

Act provides for penalty if a person knowingly or intentionally makes, signs

or uses or causes to be made, signed or used any declaration, statement

or document which is false or incorrect in any material particular in the

transaction of any business for the purposes ofthe Act. However, it is not

established in this case that the appellant had knowingly or intentionally

made, signed or used or caused to be made, signed or used any

declaration, statement or document which was false or incorrect in any

material particular. Thus, it is clear that the said provision comes into play

only in cases where material particulars have been found to be incorrect

and false. However, as has been substantiated earlier, there has been no

deliberate mis-declaration, and therefore, the same could not be the basis

for imposing any penalty under Section 114AA of the Customs Act. This

being the case. Section 114AA is not at all applicable in ttre facts of the

present case ald hence such penalty is liable to be dropped in the interest

of justice.
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112(b) of the Act is permissible in the facts of the present case section
112(b) of the customs Act is attracted only when a person acquired
possession of, or was in any way concerned in carrying. removing,
depositing, harboring, keeping, concealing, selling or purchasing. orin any
other manner dealing with any goods which he knew or had reason to
believe were liab1e to confiscation. In this case, it is not shown by the
Department as to how the appellant was indulging in carrying harboring.
keeping, concealing, selling or purchasing any goods which the appellant
knew or had reason to beiieve were liable to confiscation; nor is an evidence
adduced in support of such allegation. A person could not be engaged in
all the activities as referred in this section. It is not pointed out in these
proceedings as to which particular activity was the appellant concerned
with. Therefore, the impugned order which imposes a penalt5r under
section 112(b) of the customs Act. 1962 is riabre to be set aside in the
interest ofjustice.

F without prejudice to the abovementioned submissions, it is submitted that
the case of the department that though imported goods are anesthesia
equipments but are in the nature of ventilators and since used ventilators
are prohibited for import, is completely baseless. In the show cause notice
or the OIO it is nowhere disputed that the imported goods have the primary
function of being anesthesia workstations. The case of the department is
that the good also have ventilators integrated in the anesthesia
workstations and hence the goods are used ventilators. Therefore, there is
no doubt that the imported goods do have the primary function of being
anesthesia workstations. It is submitted that an anesthesia workstation is
used to administer anesthesia during surgical procedures, and since
anesthesia has an effect on the nervous, the ventilator is integrated to
prevent any problems during the procedure. Because of the effects of
anesthesia, it is possible that a patient might suffer breathing diffrculties
or the brain may not be able to send proper signars to enable the patient
to breathe and hence the anesthesia workstation also has a vent ator
component to assist with breathing during surgery This however does not
mean that the imported equipment have a principal role of being used as

a ventilator and that administering anesthesia is a secondar5z function. As
per the show cause notice and the chartered engineer's certificate, it is
very clear that the imported goods are anesthesia workstations and not
ventilators. Thus, what is essential to examine is whether the principal

Drc
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function of the goods is being used as a ventilator or was the principal

function administering anesthesia? It is submitted that anesthesia

workstations have an integrated ventilator but such ventilator is not the

same as the one used in ICU or by patients who require breathing support.

The imported machines cannot be used in place of ventilators in an ICU

or by a patient who requires mechanical breathing The small integrated

ventilator as mentioned above is for the purpose of regulating breathing

when the person is under the influence ofanesthesia. The OIO has ordered

to reclassify the goods under CTH 90192010 which is for oxygen therapy

apparatus; however, the equipment imported by M/s. Medinnova Systems

Pvt. Ltd. is not classifiable under the category of o><ygen therapy apparatus

inasmuch as the principal function of tJ:re imported goods is to be used as

anesthesia workstations. The department in the SCN or the Additional

Commissioner in the OIO has also not adduced any specific evidence that

how would the imported goods fall in the category of oxygen therapy

apparatus when the principal function of the goods is to administer

anesthesia. Therefore, it is submitted that the imported equipment is

correctly classifiable under CTH 90189099 as anesthesia workstations

and since the correct description has been used in the Bill of Entry and

correct chapter tariff heading has been declared, there is no mis-

declaration in the present case. Even if it is the department's case there is

an integrated ventilator and hence the principal function of anesthesia

workstation is to be ignored, such question is a question of interpretation.

There is no mala-fide intention on the part of the appellant or on the part

of M/s. Medinnova Systems Pvt. Ltd. to mis-declare the goods and since

the issue is one of technicality and interpretation, the action of the

Additional Commissioner to impose penalty on the appellant is an action

without jurisdiction.

PERSONAL HEARING

5. Personal hearing in the appeals filed by appellant No. 1 and appellant No.

2 was held on 13.12.2O24 wherein Shri John Christian and Shri Ashish Jain,

Consultants appeared for hearing on behalf of appellant No. 1 and appellant No.

2 and they reiterated the submissions made in appeal memorandum.

,,1Go 6- 1
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5.1 Due to change in the Appellate authority, fresh personar hearing was held
on 27.o5.2o25 wherein shri John christian and shri Ashish Jain, consultants
appeared for hearing on behalf of appelrant No. 1 and appelrant No. 2 and they
reiterated the submissions made in appeal memorandum. In their additional
submission, they have requested for re-inspection of the Imported goods from an
expert at their cost to ascertain whether the goods are covered under the category
of 'critical care equipment' as specified by the Ministry of Environment, Forest
and climate change (HSM Division) vide oflice Memorandum dated 19.5.2023

and to arrive the correct valuation of the old and used imported machine as the
chartered Engineer in his report dated 05.12.2o22 has arrived the current
market value of brand-new make of machine. They have submitted in their
support print out taken from the portal of India Mart wherein the value of brand-
new Anesthetic Work Machine is mentioned.

5.2 shri Parth P Rachchh, Advocate appeared for personal hearing on behalf
of the appellant No. 3 on 22.os.2o25 held in virtual mode. He reiterated the
submissions made at the time of filring of appear. He also relied upon a
compilation of following case laws submitted through email on 26.os.2o2s

(1) CC(import) V/s. Trinetra Impex pvt.Ltd- 2O2O(322) ELT 332 (Del.)

(2) HIM Logistics Pvt.Ltd. v/s. cc Export (ICD TKD), New Delhi-2o2s(s) TMI

665- CESTAT New Delhi

(3) A'v. Global corporation pvt.Ltd. v/s. cc, New Delhi-2o24(lo) TMI 1s9-

CESTAT New Delhi

DISCUSSION AND FINDINGS

6. I have carefully gone through the impugned order, appeal memorandum
liled by the appellants, submissions made by the apperlants during course of
hearing as well as the documents and evidences available on record. The matter
revolves around two issues viz. 1) whether the goods are Vent ators and
prohibited for import and 2) whether the declared value is liable for rejection or
otherwise.
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7. The appellants have strongiy contended that the goods under import are

Anaesthesia Workstatlons, a fact clearly supported by the Chartered
Engiueer's Inspection Report No. DRr/169 t22-2g dated o5.12.2C,22, wl..,ici,

forms the sole basis for the alegations made in the present case. It is a well-
settled principle of law that the opinion of a subject-matter expert-such as a
chartered Engineer is critical in determining the actual nature and
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classification of machinery. In the present case, Point No. 2, Part d(ivl of the

inspection report issued by M/s Suvikaa Associates, Chartered Engineers,

unequivocally certifies the description of the goods as 'Anaesthesia

Workstations' and "Endoscopy Trolley." This certification directly supports

the appellants' declaration and undermines the basis for the charges levelled in

the Show Cause Notice. The relevant text ofthe certificate is reproduced under:

"2. I haue uisuallg inspected tlre Medical Equipment imported under

BoE : 31O2798 dated 31.10.2022 and certify tLe follouing:

d. Details of tLrc Goods:

iu. Description of tle

Machine:

Anesthesia Work

Stations

Endoscopg Trollg

7.1 Further, the CE Opinion/ Conclusions in the report dated 5.12.2022

pertaining to the description of goods under import is reproduced under for

better understanding:

*Tle anestletic workstations in tle cargo consist of uentilators

integrated in the machine itself. Thus, tlrc anestletic uorkstations

can also be used as uentilators if required by tle operator."

The linguistic construction of the said opinion/ conclusion made by the

Chartered Engineer expressly indicates tJlat the cargo has been categorized as

'Anesthesia Workstation'. It has further opined that the Anesthesia Workstation

consists of ventilator integrated in the machine itself. This linding clearly points

out to the fact that the imported cargo which was inspected by the Chartered

Engineer has been certified to be Anesthetic Workstation' of which ventilator is

one of the integrated components. This fact is fortified by Observation Nos. 9 &

10 of the report which reads as under:

"9. It was obserued that the anestletic utorkstattons haue a small

prouision for a uentilator.

10. The uentilators in tle work stations uere integrated in the

machine itself."

\ il':rrr. t
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The above observations are clear pointers that the Chartered Engineer has

expressed clarity that the imported goods are Anesthetic Workstations.

7.2 The latter part of the Chartered Engineer's opinion, stating that "thus, the

anaesthetic utorkstations can also be used as uentilators if required bg tle
operator," further reinforces the actual nature of the goods. The use of the word

"also" clearly signifies that the ventilator function is an additional or auxlliary

feature, implying that the primary purpose of the goods is not that of a
ventilator. In other words, the Chartered Engineer's report affirms that the goods

are primarily deslgned and lntended for use as Anaesthesia Workstatlons-

that is, for administering anesthesia during medical procedures-but they may

additionally serve as ventilators, if such a requirement arises. The phrase .lf

required' emphasizes that the ventilator function is contingent and optional,

and not intrinsic to the regular or principal operation of the equipment. This

observation does not suggest that the goods lack functionality in the absence of

a ventilator requirement. Rather, it afhrms that the ventilator capability is

sltuational and not definitive of the equipment's classification. Therefore, the

Chartered Engineer's report effectively certifies that the goods under import are

not ventilatora per se, but are Anaesthesia Workstations with an optional

ventilator feature.

Page 20 of 27

7 .3 Additionally, I hnd that the classification of the goods as Anesthesla

Workstations is further corroborated by the Chartered Engineer's (CE)

certificate dated 05.12.2O22, particularly through the valuation methodology

adopted therein. The valuation parameters outlined in the certificate inciude a

comparison with the current market value of a brand-new make of the same

type of machine, based on research of slmilar producta from a reputed

manufacturer's website. The last three pages of the report contain this

comparative research, referencing the GE Ohmeda 21OSE, which is clearly

identified as an Anesthesia Machiae. Notably, this report bears the signatures

of the DRI officers, the importer, and the panch witnesses, thereby

reinforcing its admissibility as valld evidence. The Chartered Engineer's

reliance on the price of a brand-new Aaesthesia Machine to determine the value

of the imported goods strongly suggests that the goods were understood and

treated as Anesthesia Workstations, and not as ventilators. Had the Chartered

Engineer considered the goods to be Ventilators, the logical course of action

would have been to compare them with the market price of a brand-new

z-_-j'n
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ventilator. The fact that he did not do so further supports the conclusion that

the goods in question are Anesthesia Vlorkstations, not ventilators.

7.4 The above observations, expert opinion, and the Chartered Engineer's

certilicate clearly establish that the imported goods have been expressly

certified as Anesthesla Workstations. These findings leave ao scope for doubt

or ambiguity regarding the nature of the goods. Contrary to the conclusion

drawn by the adjudicating authority, there is no evidence to support the

classification ofthe goods as Ventilators. Given that the Chartered Engineer-

a qualified technical expert-has categorically identified the goods as

Anesthesia trIorkstations, there is no justification for speculative

interpretation or reclassihcation of the goods as Ventilators. Therefore, I am of

the considered view that the imported goods are correctly and primatily

identifiable as Anesthesia Ulorkstations, and I have no hesitation in holding

accordingly.

8. Having come to the conclusion that the goods under consideration are

Anesthesia Workstations, I proceed to examine whether the same merit

classification under CTH 9OI92OLO or otherwise. The major head 901920 covers

the goods falling under the category of "Ozone therapy, oxygen therapy, aerosol

therapy, artificial respiration or other thslaFeutic respiration apparatus" and the

sub-head 90192010 covers the goods falling within the scope of "Oxygen therapy

apparatus'. As already discussed hereinabove, the imported goods are

Anesthesia Workstations having the primary function of administering

anesthesia to patients and as such are clearly out of the umbrage of Oxygen

Therapy Apparatus. As for the alternate use of the goods as certified by the

Chartered Engineer, I find that classilication of goods is to be determined on the

basis of the primary function and characteristics of a product and cannot be

based on either one ofits components or alternate use of the goods. In the instant

case the goods are primarily meant for administering anesthesia and have to be

classified accordingly. Thus, the impugned order to the extent of classifying the

imported goods under CTH 90192010 is not sustainable and is required to be

set aside.
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9. Coming to the aspect whether the goods are prohibited and liable for

confiscation or otherwise, I lind that the adjudicating authority has absolutely

confiscated the goods under consideration on the ground that the same are

covered under Basel No. B 1 1 10 of Schedule VI of the Hazardous Waste

Management Rules,2016 (HWM Rules for short) and are prohibited under Rule

/
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12(6) of the HWM Rules. Basel No. B 1110 of Schedule vI covers the ,,Used critical

care medical equipment for re-use". So it needs to be ascertained whether

Anesthesia workstations are covered under the umbrage of ,criticai care

equipment' or otherwise.

9.1 The above aspect needs to be determined in light of the 'critical care

medical equipment' defined by the Ministry of Environment, Forest and climate
change (HSM Division). This is especially so in light of the fact that the HWM

Rules have been enacted by the Ministry of Environment, Forest and climate
change (HSM Division) and the same is to be interpreted as per the clarifications

and specifications issued by the governing Ministry. An exhaustive list of ,criticai

care medical equipment' has been specified by the Ministry of Environment,

Forest and climate change (HSM Division) vide office Memorandum dated

L9.5.2o2o3 issued from F. No. 23/ lo4l2}22-HSMD. careful scrutiny of the said

list indicates that the same does not specify Anesthesia workstation/ Machine

as critical care equipment. The direct inference drawn from the said facts is that
Anesthesia workstation is not covered under Basel No. 81110 of schedule VI of
the HWM Rules and resuitantly, the said goods are not covered under the scope

of 'prohibited goods'.

9.2 As regards the findings of the adjudicating authority to the extent that the

very same goods had been considered as prohibited goods and ordered to be re-

exported vide Order-in-Original No. 24t /2O22-23/ADC/Gr.V/NS_
v/csc/JNCH, I lind that prohibition has to be examined in light of the

provisions of law and the nature of the goods imported and not on the basis of

the antecedents of the goods. In the instant case, I find that the imported goods

are Anesthesia workstations which are not covered under the category of critical
care equipment in terms of office Memorandum dated 19.5.2o2o3 issued by the

Ministry of Environment, Forest and climate change (HSM Division) from F. No.

23/1o4 /2022-HSMD. Further, I lind that the importer in that case was M/s
Soma Tech Pvt. Ltd. (now known as M/s Medinnova systems pvt. Ltd.) which is
a distinct legal entity having cIN u36109G J2oo6wco4g637 as against the

appellants who are a body corporate having cIN u333o9cJ2o06prco4g939.
Any action against a separate legal entity does not have a bearing on the facts of
the case at hand.

9.3 In view of the above, the impugned order to the extent of holding the goods

as prohibited is set aside. Resultantly, absolute conliscation of the said goods

under Section 1 I 1(d) of the Customs Act,l962 does not survive.
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,.

OIA No. MLrN-CUSTM-000-APP-165 Io 167-25-26

10.1 In the instant case, the aliegation of mis-declaration of description of the

goods in itself is found to be unsustainable and accordingly, rejection of the

transaction value in the impugned order on the basis of such unsr.rstainable

allegation does not survive. The very foundation of the entire matter i.e. the

reason for rejection of transaction value is found to be unsustainable and as

such the subsequent action i.e. enhancement of assessable value is falls flat. At

this juncture it would not be out of context to mention the principle of Sublato

lundamento cddlt opus which means 'the foundation being removed, the

structure falls'. The maxim in legal terminolory impiies that if initial action is

not in consonance with law, all subsequent proceedings would fail as illegality

strikes at the root. The maxim " Sublato fundam.ento cddlt opus " has been a

cornerstone in legal proceedings, signifying that actions based on an unlawful

foundation are inherently invalid. The principle underlines the invalidity of legal

actions premised on an unlawful or improper beginning. The maxim has wide

application in administrative, taxation and constitutional law impacting the legal

landscape of our country. The Maxim is applied by Courts to prevent the building

of legal structures on unlawful foundation. The said principle has been

considered in the case of State of Punjab V/s Davinder Pal Singh Bhullar

reported at AIR 2O 12 Supreme Court 364 of which the relevant text is reproduced

under:

72. It is a settled legal proposition that if initial action is not in

consonance uith lau-t, all subsequent and consequential proceedings

would fall through for the reason that illegalitg strikes at the root of
/..tl he order. In such a fact-situation, the legal maxim

blatofundamentocadit opus" meaning therebg that foundation

\*

a.
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10. Coming to the aspect of valuation, I find that the cardinal principle for

enhancing the assessable value is rejection of the transaction value based on

legal permissible ground as indicated in the Valuation Rules. In this regard, I

place reliance on the case laws of M/s Eicher Tractors Ltd. reported at 2000

(1221 ELT 321 (SC), M/s Sanjivani Non-Ferrous Trading P Ltd. reported at 2019

(365) ELT 3 (SC), M/s Motor Industries Co, Ltd. reported at 2OO9 (2441 ELT 4

(SC) and M/s Lucky Steel Industries reported at (20231 9 Centax 409 (T). In the

instant case, the transaction value is sought to be rejected on the grounds that

the description of the product has been manipulated in the Bill of Entry. Since,

I have already found ttrat there was no instance of mis-declaration of the

description of the goods, hence the ground for rejection of transaction value is

not justified.
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being remoued, structure/ utork falls, comes into plag and applies on

all scores in the present case.

74. SimilarQ in Mangal Prasad Tamoli (dead) bg trrs. u.

Naruadeshuar Mishra (dead) bg Lrs. & Ors., (2005) 3 SCC 422, this

Court held that if an order at tlp initial stage i.s bad in lana, then all

further proceedings, consequent thereto, will be non est and haue to

be necessarilg set aside.

75. In C. Albert Morris v. K. Chandrasekaran & Ors.. (2006) 1 SCC

228, this Court held that a ight in law exists onlg and onlg uhen it

has a lawful origin.

(See also: Upen Chandra Goqoi v. State of Assam & Ors. , (1998) 3

SCC 3B 1; Satchidananda Misra v. State of Orissa & Ors., (2004) 8

SCC 599; Reeional Manager. SBI v. Rakesh Kumar Tewari, (2006) 1

SCC 53O; and Ritesh Tewari &Anr. v. State of U.P. & Ors. AIR 201O

sc s82s)

76. TLuts, in uieut of the aboue, we are of the considered opinion that

the orders impugned being a nullitg, cannot be sustained. As a
consequence, subsequent proceedings/ orders/FlR/ inuestigation

stand automaticallg uitiated and ore liable to be declared non est.

In view of the above, the impugned order to the effect of enhaniing the assessable

va-lue is legally not sustainable .

10.2 Even otherwise, Appellant No. t has contended that the valuation

determined by the Chartered Engineer (CE) is arbitrary, as it is based on the

price of a brand-aew machine, without taking into account the year of
manufacture of the second-hand gooda under import. This concern is

substantiated by Report No. DRI/169 l2Z-Zg dated OS.12.2O22 issued by M/s
suvikaa Associates, along with its annexures. A careful perusal of the report

reveals that it does not mention whether key parameters-such as

t:
; ::'l
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73. In Badrinath v. State of Tamil Nadu & Ors.. AIR 2OOO SC 3243;

and State of Kerala v. Puthenkavu N.S.S. Karavoeam&Anr.. /2O01/

10 SCC 191, this Court obserued that once the basis of a proceedirLg

is gone, all conseqtential acts, actions, orders uould fall to the ground

automoticallg and this pinciple is applicable to judicial, quasi-judicial

and administratiue proceedings eqnlly.
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depreciation, cost of rcpairs/refurbishment, or reasonable profit margin-
were factored into the valuation. Furthermore, the report is silent on the

methodology adopted to arrive at the assessable value. Instead, it simply refers

to the market price of a brand-new machine as the base reference. This is

contrary to the well-established valuation principles for second-hand machinery,

as laid down in CBEC Circular No.25l2O15-Cus dated 15.1O.2O15, which

explicitly requires consideration of factors such as depreciation,

reconditioning, and refurbishing costs in arriving at the assessable value of

used goods, In the absence of any indication that these essential parameters

were considered-and given the lack of transparency regarding the valuation

method employed-it is evident that the CE's report lacks evidentiary

credibility. Therefore, enhancement of the assessable value aolely on the

basis of such an arbitrary and unsupported valuation is not legally

sustainable in the facts and circumstances of the present case.

10.3 In view of the above, I find that both the pieces of evidence sought

to be relied upon in the impugned order viz. 1) misdeclaration of description of

goods and 2) valuation report of CE are found to be unsustainable. In addition,

I find that there is no other evidence of wrong declaration of value, additional

remittance of money or relationship of the buyer and the seller on record. At this

juncture, it is pertinent to mention that the principles of adjudicating merely

provide for ascertaining whether the charges alleged are sustainable on the basis

of evidence presented on record or otherwise. There is no scope for traveling

beyond the Show Cause Notice in an attempt to adduce fresh evidences. In such

circumstances where the evidence placed on record is insufficient to establish

the charges leveled in the notice, the law does not permit enhancement of

transaction value without any evidence of under-valuation on record. My views

are supported by the findings in the case of M/s Lucky Steel Industries reported

at (2023) 9 Centax 409 (T) of which the relevant text is reproduced under:

We also find that in the present matter tle only reason for increase in

ualue made is mis-declaration in desciption of goods. No euidence of

additional remittance of moneg is brought out. Also tlere is an issue

that scrap i.s not a type of goods uthich can be easilg compared. The

appellants haue ako taken objection that the ualue adopted for
assessmenf has no legal basis. We also find tha[ there is no

admission of Appellant admitting to underualuation, or anA euidence

from the declared
4I"
g

, of ang ertra financial consideration ap
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transaction ualue, paid to the ouerseas supplier. Fbther, tlrcre is no

euidence that the appellant and ouersea.s supplier are related parties

or that the inuoice ualue tuas not tlw transaction ualue. TLe

Department has failed to shout onA contemporaneous euidence of

higtwr price, and thus tle transaction ualue cannot be rejected, as

held bg tle Hon'ble Apex Court in Commissioner Central Exci.se u.

Sanjiuani Non-Ferous Tfading Put. Ltd. - (2019) 2 SCC 378 = 2019

(365) E.L.T. 3 (5.C.) and Commi.ssioner of Customs u. South India

Teleuision Put. Ltd. - (2OO7) 6 SCC 373 = 2007 (214) E.L.T. 3

(5.C.)/2OO2 taxmann.com 91O (SC). hrther, in the present case,

particularlg, uhen the inuoice price of the appellant uas not disputed

on tLe basi-s of ang euidence of urong declaration of tlle ualue, the

enhancement in the present case is illegal and incorrect. We find thot

there is no dispute that the anstoms hos pouer to reject the

transaction ualue and enhance the assessable ualue in terms of

Customs Valuation Rules. Hou.teuer, such rejection of transaction

ualue and enhancement of assessable ualue has to be on the basis of

some euidence on record. Contemporaneous imports haue to be

considered in reference to qualitg, Elantitg and country of origin uith

the imports under consideration. For any enhancement in assessment

ualue, the transaction ualue has to be first rejected based on legal

permissible ground as indicated in the ualuation Rules. We find that

in the present matter, Reuenue has not aduanced any such euidence

to support their case inasmuch a,s, no euidence of rejection of

transaction ualue wos produced bg the department.

1O.4 In view of the above discussion, I find that the enhancement of the

transaction value in the present case is not sustainable on merits.

Consequently, the conliscation of the goods under Section 111(m) of the

Cuatoms Act, 1962, which is solely based on the alleged mis-declaration of

va1ue, is also unsustainable. Accordingly, the impugned order, to the extent it

pertains to the enhancement of assessable value and the consequent

confiscation ofgoods, is liable to be set aside.

11. Consequently, I find that the penalties imposed on all the three appellants

do not survive in circumstances where the fundamental charges of violation of

law are found to be unsustainable.
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12. In view of the above, allow all the three appeals and set aside the impugned

order with consequential relief. All the three appeals are disposed of accordingly.

(AMIT

Commissioner (Appeals),

Customs, Ahmedabad

Date: 08.08.2025

( i) F.No. 5/49-80/CUS/MUN / 2024-25
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(1) M/s Medinnova Solutions Pvt. Ltd.

E-114, GIDC Savli, ManjusarSavli Road, Tal. Savli,
Dist. Vadodara 391775.

(2) Shri Kaushal Buharilal Parikh,
Director of M/s Medinnova Solutions Pvt. Ltd.
E-114, GIDC Savli, Manjusarsavli Road, Tal. Savli,
Dist. Vadodara 391775

(3) M/s T\rlsidas Khimji Pvt. Ltd.
313-314, DevNandan Mega Mall,
Opp. Sanyas Ashram, Nr MJ Library, Ashram Road,
Ahmedabad-380009

to:

The Chief Commissioner of Customs, Ahmedabad zone, Custom House,
Ahmedabad.

The Principal Commissioner of Customs, Custom House, Mundra.
The Additional Commissioner of Customs, Custom House, Mundra.
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