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T% Ul 99 Aiad & [Tl UG & (8 qud A < STl @ ord AT a8 Wk} [T 747 ©.

This copy is_granted free of cost for the private use of the persa'. to whom it is issued.

TaTIeE HUTTAN 1962 @1 URT 129 31 &1 (1) (@1 Sxyq) & o7 Fafarad el &
e & TN ¥ 13 oufad 39 MW @ U BT HTEd HeqY H Al 6l df 59 AW B Wit
) aiE € 3 7ElR & o) X Giya/Tgad fuq (emrded Sy, faw H#amey, (o faum)
g 71, 98 foeet @) e 3deT WRT I T .

(@)

“Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

' WH TrERIT e / Order relating to :

¥ & ©U T AraTac SIS 1.

(a)

any goods exported

|
-

(E) |

A B 14Td $3A o (B! are § @ral 791 dfed YRd 8§ 39% T-a9 R R IdR 7 T {1
g1 39 T RITH G IaR WA & oy ifdd ATd IaR 9 9 R 7 39 T R TR IAR
U /IS B AT A 0fda gra | $H 8.

(b)

(c)

: a_t{y goods loaded in a conveyance for importation into India, but which are not unloaded at
| their place of destination in India or so much of the quantity of such goods as has not been
[unloaded at any such destination if goods unloaded at such dzstination are short of the
| quantity required to be unloaded at that destination.

) | e sfufam, 1962 & @ X qur 3@ AP sAC T Pt & 98 oo argd! @

3rargf,

'Payment of drawback as provided in Chapter X of Customs Act 1962 and the rules made
thereunder.

3.

AU ATdEA TF W (AugTaa B [GiAap ey § UKd BA1 8 1 e Sf=<itid I¥S! Wid
@) s} ok 3 & wry fgfafea s g9u 81 9

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

®I¢ Bl Uac, 1870 & HE 9.6 A 1 & et Fuffea fvy 77 eruR g9 smew &t 4 ufaai,
fyae! v ufy & ey 99 o) "mey g fewe @ g arfeu.

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

TEE GHAT! & HaTdl 9Ty go A% BT 4 ufear, afe g

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

(M

T B Y nde & 4 wedl

(c)

.- 4 cc;pr;s of the App]ic_ation for Revision,

(|) |

AT 0T Sfde QTR ®eA & (U ST ATUHTH, 1962 (IY1 wxitE) § Fuifvg wig ot
3 T, B, g, ot R fafgy 7Y & =il & arefi= e & ® %. 200/-(F 9T a1 | "AE)ET
¥.1000/-(FUT TS BAR AT ), 91 Ht Ammen 81, | = Ry yna = & ymnfores gar .6
®1 41 uferal. afe geb, TR 7491 AT, ST AT §8 B AR R ¢ U a9 a1 S99 B
g @1 38 WY & =9 H $.200/- 3R e U ar@ | 4few 8 d v & 9 $.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellar eous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
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amount of duty and interest demanded, fine or penalty levied is one lakh rupces or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

4 | e E. 2% o i AT & sremal o A & waa A ofe @i wfd g9 ordw | g |
HEHH a1 o1 o 3 WARed sfufam 1962 @ yRT 129 € (1) & T wid Hu-3 7 |
e, ST SWIE Yew AR Fa1 B ofter fdRur & wHe PruRidd ud W e o |
THd 8 ;

In respect of cases other than these mentioned under item Q—Iébo'\}'f:, aﬁ§ éérsgﬁgérg&:{jﬁi
- by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :
?ﬁ'ﬁTQl?m", PRI IATS Egc_m"‘d@[?ﬂaﬂ 3difery | Customs, Excise & Service Tax Appellate
e, gigH &g dis Tribunal, West Zonal Bench
gﬂ'ﬂ Iq'ﬁf:la, Eﬁﬂﬁﬁ HdH, fAee RYyTTR qd, 27 Floor, Bahumali Bhavan, - _ ]
SRA, AHeHGE[G-380016
Nr.Girdhar Nagar Bridge, Asarwa, |
Ahmedabad-380 016 ‘
5. | SmTeee STUTTAH, 1962 BT URT 129 T (6) & H1H, WK HUFTAH, 1962 & 4R 129 |
T (1) & 7 srdte & w1y Fafafea e dau 81 oifge-
Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of - '

(@) | ordfia @ iR Amad & oiet o] AaT=e® U@ gIR1 A 0] od 3 Tl qul oimar
Y1 €8 1 IO Uld g FUC T IEY HH &1 ) U IR T

(a) | where the amount of duty and interest demanded and pena]t_{'mlcvied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

@) | orfie @ wrafRid Aedt | oret (s GIATRID SMTUBR gIRT AT 741 e 3R SATsT auT el
T &8 B IBH Ulg are wuT A e 8 | wud ymry e 9 iU 9 81 &) uid guR
¥4y

(b) | where the amount of duty and interest demanded and penalty levied by any officer of |
Customs in the case to which the appeal relates is more than five lakh rupees but not :
exceeding fifty lakh rupees, five thousand rupees ;

@ | ordte @ gwfRa Amea | ogt fosd! dhamses fier gR1 9im a1 P 3R e ayl m[uﬁ
41 €8 $1 IHH YN A1E FUC ¥ YD §) ol T gUR IUC |
where the amount of duty and interest demanded and penalty levied by any (Jfficermof*l

(c) Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(0) | 5 O & 1o SNl 3 W, W T Yo & 10% 9l Y R, o] Yo A1 Yo 4 40 G 7 €. U 48 H 10% |
351 B W, 51 Had 48 fRare A 8, srdla @ s |

(d) | An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or '

duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

6. | 9ad SOy BT URT 129 (T) & Hiid i Wii®Ro & GHE SR Ydd fded Ud- (&) |

(@) ordid a1 e A ] WTad- & Y ey srded & |1y $ud ufe W @1 e ol Ha
g1 =fel. |

|
|
|
WW&H&?WWW’%’T&W%W?}TWWqaﬁaqéi%ﬂf?wwmﬂa:-&rumi
|
|

Under section 129 (a) of the said Act, every application made beforc the Appellate Tribunal- g -

(a) in an appeal for grant of stay or for rectification of mi Stﬂ}_ci

(b) for restoration of an appeal or an application shall b acEpmpasa
E— 1
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ORDER-IN-APPEAL

Appeal has been filed by M/s Pace Ventures Private Limited, (IEC No.
0311003214) 166B, Nabashruti Building, Khan Ghat, Dadar East, Mumbai-
400014 (hereinafter referred to as the ‘appellant) in terms of Section 128 of the
Customs Act, 1962, challenging the Order-in-Original no.
MCH/ADC/MK/161/2023-24 dated 06.09.2023 (hereinafter referred to as ‘the
impugned order’) passed by the Additional Commissioner (Import), Custom

House, Mundra (hereinafter referred to as the ‘adjudicating authority’).

2 Facts of the case, in brief, are that the appellant filed Bill of Entry No.
4548727 dated 08.02.2023 through their Custom Broker M/s Bright Shiptrans
Pvt. Ltd. (AMACCB5107ECHO01) for clearance of 7500 Kgs of "Re-import of Indian
jreen Cardamom TRP Special- rejected due to packing' having an assessable
value of Rs. 65,89,874/-. The said re-imported goods are covered under Bill of
lading No. MEAEU224785453 dated 03.02.2023 and Comrmercial Invoice No.
EXP/432/2023 dated 30.01.2023 issued by M/s Pearl Line Trading LLC, P.O;
Box No. 47300, Dubai, United Arab Emirates. The said re-imported goods were
exported vide Shipping Bill No. 9179364 dated 24.03.2022. The details of

Reimported goods are as under: -

Table- A
o T o Net
No. .
Item , 9. 28 Description as per Bill of Entry & Commercial Declared | Weight Assessgble
- per Bill of . Value (in
| Entr Invoice CTH (In Rs.)
S - KGS) '
Re-i f Indi ¢ T
1 ssimgarterindian Srcon Cardampe TRP 9083120 | 7500 | 65,89,874/-
Special- rejected due to packing
2.1 On re-import of the said cargo, the samples vide sample ID no.

537022023KVECS5BL were drawn by the Food Safety and Standards Authority
of India (FSSAI) officer, Mundra. The goods declared as Indian Green Cardamom
TRP Special weighing 7500 Kgs having Assessable Value of Rs. 65,89,874/-
covered under item no. 1 of the said Bill of Entry and as detailed in Table-A
above, was rejected for NOC for home consumption by the FSSAI authorities
stating that "Sample does not confirm to provision of FSS Act, 2006 Rules and
Regulations 2011 made thereunder (Version-XXV dated 23.09.2022 &
contaminants, toxins & Residue regulation (Version VI datzd 27.01.2022) with
respect to tested parameters and values."

\ L s WX
e Yy
SR IS 4 P
e -
i
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2.2 From the above, it appeared that the goods declared as "Indian
Green Cardamom TRP Special" weighing 7500 Kgs having Assessable Value of
Rs.65,89,874 /- covered under item no. 1 of the said Bill of Entry were rejected
for home consumption by the FSSAI authorities. FSSAI did not find the goods fit
for home consumption. Prima facie, it was seen that said cargo was mainly for
the human consumption and such conditions are not fulfilled during FSSAI test,
hence, the re-imported goods may not be cleared from Mundra Port and the same
were required to be re-exported. The failure of the sample resulted into non-
compliance of the provisions of Food Safety & Standards Act, 2006. Therefore,
such goods would be treated as prohibited for import and action on such goods

is to be taken under the Customs Act, 1962.

2.3 The appellant vide letter dated 10.08.2023 had requested to allow
them to re-export the goods to their original buyer M /s Pearl Line Trading LLC,
P.O. Box No. 47300, Dubai, United Arab Emirates. The importer submitted a
Performa Invoice having No- PVPL/EX/10/23-24 dated 03.08.2023 for re-export
of goods along with consent letter dated 09.08.2023 received from the UAE based
buyer to accept the cargo. It appeared that the goods declared as "Indian Green
Cardamom TRP Special weighing 7500KGS as detailed in Table-A above, having
Assessable value of Rs. 65,89,874 /- appeared to be liable for confiscation under
Section 111 (d) of the Customs Act, 1962 and the importer was also liable for

penal action under Section 112 (a)(i) of the Customs Act, 1962.

2.4 The importer vide their letter dated 10.08.2023 requested to re-
export the goods to the same buyer i.e. M/s Pearl Line Trading LLC, P.O. Box
No. 47300, Dubai, United Arab Emirates. They also submitted that that they
don’t require Show Cause Notice and personal hearing in this case. The
adjudicating authority found that principles of natural justice as provided in
Section 122A of the Customs Act 1962 had been complied with and therefore,
they proceeded to decide the case on the basis of the documentary cvidence

available on records.
2.5 The adjudicating authority vide impugned order ordered as under :-
i. She ordered for confiscation of re-imported goods declared as "Indian

Green Cardamom TRP Special” weighing 7500 Kgs having an asscssable
value of Rs. 65,89,874/- (Rupees Sixty Five Lamt\lm Thousand
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Kight Hundred Seventy Four Only) imported vide Bill of Entry No. 4548727
dated 08.02.2023 under Section 111(d) of the Customs Act, 1962.
However, she gave an option to the appellant to re-export the confiscated
goods on payment of redemption fine of Rs. 7,00,000/- (Rupees Seven
Lakh Only) under Section 125 of the Customs Act, 1962.

ii. She imposed a penalty of Rs. 3,50,000/- (Rupees Three Lakh Fifty
Thousand Only) on the appellant under Section 112(a) (i) of the Customs
Act, 1962.

iii.  She also allowed the importer to re-export the goods declared as Indian
Green Cardamom TRP Special weighing 7500KGE having Assessable
Value of Rs. 65,89,874 /- covered under item no. 1 of the said Bill of Entry

to their original overseas buyer.

3. SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned order, the appellant has filed the present

appeal wherein they have submitted grounds which are as under:-

ool It is submitted that the whole case is in favour of the Appellant and
the impugned Order in Original No.MCH/ADC/MK/161/2023-24 dated
06.09.2023 passed by the Additional Commissioner of Customs (Import),
Custom House Mundra, Kutch, Gujarat confiscating the Indian origin Green
Cardamom and imposing Redemption Fine and penalty on the said goods

allowed for reexport is neither proper nor legally tenable
Re-imported goods are exempted from FSSAI testing:

3.2 The Appellant has submitted that the as per Rule 3(1)(k) and 3(2)(f)
of the FOREIGN TRADE (EXEMPTION FROM APPLICATION OF RULES IN
CERTAIN CASES) ORDER, 1993 when already exported Indian origin are being
re-imported in India for re-export out of India these goods are exempted from
Customs duty or any other compliance of rules for shipments on re-importation
under scction 20 of the Customs Act, 1962. The relevant poriion of the said Rules

is reproduced below for ready reference:

'3. Exemption from the application of rules. -

Page 6 0f 13
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(1) Nothing contained in the Rules shall apply to the import of any
goods,

(k) from any country, which are exempted from Customs duly on re:

importation under section 20 of the Customs Act, 1962 (52 of 1962);"

(2) Nothing contained in the Rules shall apply to -

(f) any goods imported and bonded on arrival in India for re-export to

any country outside India, except Nepal and Bhutan;

3.3 Moreover, as per Regulation 7 (3) of the Food Safety and Standards
(Import) Regulations, 2017 the customs authority need not to refer the imported
articles of food to Food Authority for clearance if such articles of food are meant
for export as per the extant instructions and export rejected or re-imported
articles of food meant for re-export of the Government. The relevant portion of
Food Safety and Standards (Import) Regulations, 2017 is reproduced below for

ready reference:

"7. (3) Unless otherwise specified, the customs authority need not to
refer the imported articles of food to Food Authority for clearance if

such articles of food are meant for the following purpose, namely

a. export as per the extant instructions and export rejected or re-

imported articles of food meant for re-export of the Government;"

3.4 From the above it is very clear that the department is supposed to
send the impugned re-imported Indian Origin goods for FSSAI clearance. The
whole action of the department is against the prevailing Rules and Regulations
issued by the Ministry of Commerce and Ministry of Health & Family Wellare,
Government of India. Therefore, the impugned order is neither legal nor proper.

Hence, the impugned order is liable to be set aside.

3.5 The Appellant has submitted that as per Rule 3(2)(f) of the FOREIGN
TRADE (EXEMPTION FROM APPLICATION OF RULES IN CERTAIN CASES)
ORDER, 1993 when already exported Indian origin are beaqu'm)rmd in India
for re-export out of India these goods are exempted 'me’ﬁ: ;,ZB s.duw or any

other compliance of rules for shipments on rumportdhﬁoﬁm uﬁﬂ:ﬁ% se e‘tion 20 of the
7 / Page 70f13




OIA No. MUN-CUSTM-000-APP- 031-25-26

Customs Act, 1962 and Regulation 7(3) of the FOOD SAFETY AND STANDARDS
(IMPORT) REGULATIONS, 2017 the customs authority need not to refer the
imported articles of food to Food Authority for clearance if such articles of food
are meant for export as per the extant instructions and export rejected or re-

imported articles of food meant for re-export of the Governraent.

3.6 Furthermore, the impugned re-imported goods have not been
cleared instead these goods are allowed to be re-exported from the customs area

only. Therefore, the impugned goods are not liable to confiscation.
3.7 The Appellant has relied on the following case laws:

1) GLOBAL ENTERPRISES Versus COMMISSIONER OF CUS. (NS-V),
NHAVA SHEVA [2019 (369) E.L.T. 1596 (Tri. - Mumbai)]

i) PACE INDIA Versus COMMISSIONER OF CUSTOMS,
BANGALORE [2020 (372) E.L.T. 442 (Tri. - Bang.)]

3.8 The Hon'ble Tribunal has held that Confiscaticn of imported goods
with option to redeem the same on payment of fine and re-export of the same not

to be ordered simultancously. Reliance is placed on the following case law:-

EMINENCE TECHNOLOGIES Versus COMMR. OF CUS,, C. EX. &
SERVICE TAX, NOIDA [2019 (370) E.L.T. 825 (Tri. - All.)]

3.9 The Appellant has submitted that the said Indiean origin re-imported
goods have been allowed by the department for re-export out of India. No revenue
implication is there in this re-import and re-export of the impugned
consignment., When the goods are not allowed for clearance for home
consumption, the goods are not liable for confiscation. When the goods are not
liable to confiscation, the question of imposition of redem ption fine does not

occur. The Appellant relied on the following case laws:

i) SHUBH GEMS Versus COMMISSIONER OF CENTRAL EXCISE, JAIPUR
12000 (121) E.L.T. 426 (Tribunal)]

ii) DIA PRECIOUS JEWELLERY PVT. LTD. Versus C.C. (ACC & IMPORT),
MUMBAI [2014 (313) E.L.T. 243 (Tri. - Mumbai)]

iii) SIEMENS LIMITED Versus COLLECTOR OF CUSTOMS [1999 (113)
E.L.T. 776 (S.C.)]

iv) HAZEL MERCANTILE LTD. Versus COMMISSIONER OF CUSTOMS,
KANDLA [2022 (379) E.L.T. 357 (Tri. - Ahmd.)] |
s S0 Page8of13
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3.10 The appellant has submitted that the impugned Indian origin
reimported goods have not been cleared for home consumption instead the
impugned goods have been allowed to be re-exported. Hence the said goods are
not liable to confiscation under section 111 of the Customs Act, 1962.
Consequently, no penalty is imposable on the appellant for the subject goods

meant for re-export out of India.

3.11 Moreover, the Adjudicating Authority was not sure about imposition
of penalty on the importer because of that she has not specified the section under
which she has imposed the penalty on the importer. Hence, the arbitrary
imposition of penalty on presumption and assumption is neither proper nor
legal. Therefore, the impugned order is liable to be set aside. The Appellant has

relied on the following case laws:

i) ROYAL IMPORTS & EXPORTS Versus COMMISSIONER OF CUSTOMS,
TUTICORIN [2021 (377) E.L.T. 865 (Tri. - Chennai)]

PERSONAL HEARING:

4. Personal hearing in the matter was held on 13.05.2025 in virtual
mode. Shri Ashwani Kumar Prabhakar, Advocate, appeared f[or hearing
representing the appellant. He had reiterated the submissions made in the
appeal memorandum and also submitted copy of the advisory of FSSAI dated
16.10.2023, requesting to take the same on record and also submitted letter

dated 13.05.2025 regarding the Condonation of delay in filing the appeal.

DISCUSSION AND FINDINGS:

5. I have carefully gone through the case records, impugned order passed by
the Additional Commissioner (Imports), Customs House, Mundra and the
defense put forth by the appellants in their appeal. The Appellant has filed the
present appeal on 07.11.2023. In the Form C.A.-1, the Appellant has mentioned
date of communication of the Order-In-Original dated 06.09.2023 as
06.09.2023. Hence, the appeal appears to have been filed with a delay of 2 days
beyond the period of 60 days, as stipulated under Section 128(1) of the Customs
Act, 1962. The appellant vide their letter dated 13.05.2024 have informed that
date of the impugned Order was ()6.09.?921{%&1_. gy had not received physical

TN

fa
f &g s “hy
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copy of the order. The appeal sent by them by speed post was received in office
of the Commissioner (Appeals) on 06.11.2023. They have submitted speed post
tracking record indicating that the consignment/appeal had reached
Ahmedabad on 04.09.2023 and the postal department was not able to deliver
the same on that day as there was a local holiday in Ahmedabad on 04/11/2023
being Saturday and 05.11.2023 being Sunday and the appeal was delivered to
on 06.11.2023 and they have requested that such delay or 1-2 days may be
condoned. In terms of per Section 10 of the General Clauses Act, 1897, the
present appeal filed on the next working day i.e. 06.11.2023 is to be considered
as filed in due time i.c. within normal period of 60 days. The appellant has paid
entire duty, Redemption fine, interest and penalty totaling Rs. 14,07,930/- vide
EE-payment challan No. 2042908841 dtd 27.09.2023. As the appeal has been
filed within the stipulated time-limit under Section 128(1) of the Customs Act,
1962 and with the mandatory pre-deposit as per Section 129E of the said Act, it

has been admitted and being taken up for disposal.

5.1  On going through the material on record, 1 find that following issues

required to be decided in the present appeals which are as follows:

i.  Whether the treatment of Re-imported goods as prohibited by the
adjudicating authority on the basis of FSSAI testing is correct or otherwise.
Consequently, whether the goods are liable for confiscation under Section

111(d) due to their nature being prohibited or otherwise.

ii. ~ Whether the imposition of a redemption fine under Section 125 and
penalty under Section 112(a)(ii) is justified, or if the appellant’s claim of a

clerical error negates liability.

5.2 Itis observed that the Adjudicating Authority emphasized that the goods,
intended primarily for human consumption, failed to meet FSSAI standards,
rendering them unfit for clearance at Mundra Port for domestic use and hence
making the goods “prohibited” under Section 2(33) of the Customs Act, 1962.
Consequently, the goods were deemed liable for confiscation under Section
I11{d) of the Customs Act, 1962. The Adjudicating Authority ordered
confiscation but provided an option for re-export upon payment of a redemption
finc of Rs. 7,00,000/- under Section 125 of the Customs Act, 1962 in light of
CBIC Circular No. 58/2001-Cus. dated 25.10.2001, which allows goods unfit for

human consumption to be re-exported or destroyed after adjudication, subject

AR Page 10 of 13
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to a redemption fine for prohibited goods.

5.3 It is observed that the Appellant submits that Rule 3(1)(k) and 3(2)(l) of
the Foreign Trade Order, 1993, exempt re-imported Indian-origin goods intended
for re-export from Customs duty and compliance with import rules under Section
20 of the Customs Act, 1962. Regulation 7(3) of the FSSAI (Import) Regulations,
2017, further states that Customs authorities nced not refer such goods to FSSAI

for clearance if meant for re-export.

5.4 It is also observed that the appellant has submitted that goods, not
cleared for home consumption but permitted for re-export from the Customs
area, do not violate any prohibition under the Customs Act, 1962, or FSSAI
regulations. Hence, they are not liable for confiscation under Section 111(d).
Citing judicial precedents, the Appellant argues that redemption [ines cannot be
imposed on goods allowed for re-export, as no revenue implication arises.
Further, the goods, not intended for home consumption, do not attract penalty

under Section 112(a).

5.5 It is observed that the appeal hinges on whether the re-imported Indian
Green Cardamom, intended for re-export, is subject to FSSAI testing and,
consequently, liable for confiscation and penalties due to non-compliance. The
Impugned Order relies on the FSSAI’s rejection of the goods for home
consumption, treating them as prohibited under Section 2(33) and liable under
Sections 111(d) and 112(a). The Appellant’s primary contention is that the goods,
re-imported for re-export, are exempt from FSSAI testing. Rule 3(2)(f) of the
Foreign Trade Order, 1993, clearly states that goods imported and bonded for
re-export (except to Nepal and Bhutan) are exempt from import rules. Regulation
7(3) of the FSSAI (Import) Regulations, 2017, further supports this by exempting
customs authorities from referring such goods to FSSAI for clearance. The
Impugned Order does not address these provisions, instead relying on the
FSSAI’s rejection for home consumption, which is irrelevant given the goods’ re-

export intent.

5.6 During the course of personal hearing, the appellant has submitted
FSSAI Advisory dated 16.10.2023. I have carefully examined the appeal,
submissions made during the personal hearing, and the records of the case. The

5 31 \
FSSAI Advisory dated 16.10.2023, issued deLr the u Qd order possibly
clarifies that re-imported food articles for re- cxp’wx (Lani;%?ru;%\\x‘f FSSAI testing
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or NOC. The FSSAI Advisory dated 16.10.2023 likely clarifies this, potentially
directing Customs authorities to bypass FSSAI testing for such consignments.
The FSSAI Advisory dated 16.10.2023 makes it clear that imported food
consignments meant for 100% export/re-export shall not be subjected to FSSAI

clearance procedures.

5.7 The Adjudicating Authority could not have considered this advisory
as it was issued after the issuance of the OIO, necessitating a remand to ensure
its application. This aligns with principles of natural justice and Section 128A,
which e¢mpowers remand for re-adjudication in light of new evidence or
guidelines. Given this clarification from the competent food authority (FSSAI),
the classification of the goods as 'prohibited' under Section 2(33) read with 111(d)
of the Customs Act, 1962, requires re-examination. It is essential for the
adjudicating authority to reassess the facts in the light of this authoritative
advisory, which was not in existence at the time of the original adjudication. In

view of the above, the matter is required to be remanded for ce novo adjudication.

6. In view of the above findings and in exercise of the powers conferred
under Scction 128A of the Customs Act, 1962, 1 hereby set aside the Order-in-
Original No. MCH/ADC/MK/161/2023-24 dated 06.09.2023 and remand the
matter to the adjudicating authority with the direction to reconsider the case
afresh, after giving the appellant an opportunity of being heard and taking into
account the FSSAI Advisory dated 16.10.2023. In this regard, I rely upon the
Jjudgment of Hon’ble High Court of Gujarat in case of Medico Labs - 2004(173)
ELT 117 (Guj.), judgment of Hon’ble Bombay High Court ‘n case of Ganesh
Benzoplast Ltd. [2020 (374) E.L.T. 552 (Bom.)] and judgments of Hon’ble
Tribunals in case of Prem Steels P. Ltd. — [ 2012-TIOL-1317-CESTAT-DEL] and
the case of Hawkins Cookers Ltd. [2012 (284) E.L.T. 677 (Tri. — Del)] holding that
Commissioner (Appeals) has power to remand the case under Section-35A (3) of
the Central Excise Act, 1944 and Scction-128A (3) of the Customs Act, 1962.

7. In view of the above, I allow the appeal by way of remand.
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By Registered post A.D/E-Mail

TO, e

M/s Pace Ventures Private Limited ;)\f;iii’f:’;

(IEC No. 0311003214) }"’.-"_“ /. oSa

166B, Nabashruti Building, ST

Khan Ghat, Dadar East, )\

Mumbai-400014 N e

Copy to:
The Chief Commissioner of Customs, Gujarat, Custom House,
Ahmedabad.

2. The Pr. Commissioner of Customs, Customs House, Mundra.,

3. The Additional Commissioner of Customs, Custom House, Mundra.

4. Guard File.
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