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6.

(a) in an appeal lor grant ofstay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five

made before the Appellate Tribunal-Under section 129 (a) ofthe said Act, every application
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ORDEII-IN-APPEAL

The present appeal has been filed by M/s. Indo Nippon Trading Company, 656219,1"

Floor, Right Side Portion, Chamelian Road, Bara Hindu Rao, central Delhi - I10006, holding

IEC - BLEPY9986K, (hereinafter referred to as the 'appellant') in terms of Section l2g of the

customs Act, 1962 against the order - In - originat No. MCFVADC /MK/293/2024 - 25, dated

06.02.2025 (herein after referred to as the 'impugned order') issued by the Additional

commissioner, customs, Mundra (herein after referred to as the 'adjudicating authority,).

2 Briefly stated, facts ofthe case are that the appellant has imported below mentioned

consignment at Mundra Port :

Sr.

No.

Bill of Entry
& Date

Declared goods Quantity Declared value

Rs

Used tyre for ADV, Tractor, rolley
and PCV size 8

2308

Used tyre for ADV, 'fractor, trollcy
and PCV size l0

41

Used tyre for ADV, Tractor, trolley
and PCV size l2

195 I

Used tyre for ADV, Tractor, trolley
and PCV size l3

51

Used tyre for ADV, Tractor, trolley
and PCV size 14

2736

Used tyre for ADV, Tractor, trolley
and PCV size 15

3 856

Used tyre for ADV, Tractor, trolley
and PCV size l6

2756

Used tyre for ADV.'fractor. trolley
and PCV size l7

n32

Used tyre for ADV, Tractor, trolley
and PCV size 17 .5

227

Used tyre for ADV, 'fractor, trolley
and PCV size 18

48

Used tyre for ADV, Traclor, trolley
and PCV size 19

2

9984272,

dated

05.02.2024

Used tyre for ADV, Tractor, trolley
and PCV size 25

2

39,95,152t-

Used tyre for ADV, Tractor, trolley
and PCV size 16

830

2

9984304,

dated

05.02.2024 Used tyre for ADV, Tractor, trolley
and PCV size 20

1846

15.02.8731-

A
od
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On the basis of lefter dated 29.03.2024 received from Central Intelligence Unit, Customs

House, Mundra, directions were issued to the Docks Examination, Custom House, Mundra for

examinatior/re-examination of the goods imported under Bills of Entry No. 9984304, dated

05.02.2024 and No. 9984272, dated 05.02.2024. Further, a Customs empanelled Chartered

Engineer, Shri Tushar Zankat was appointed by the competent aulhority to survey the goods

imported under the said Bill of Entry and ascertain the actual value and description of goods. The

Chartered Engineer vide his Survey Report dated 02.04.2024 concluded that the goods imported

vide Bills of Entry No. 9984304, dated 05.02.2024 and 9984272, dated 05.02.2024 can not be

categorized as Animal Drawn vehicle (ADV) tyres and are old and used tyres. As per his report,

the imported goods can be used in passenger car vehicles and Light Trucks and other. The

Chartered Engineer has also valued the goods as per the current market details with respect to old

and used tyres olvarious size and brands. He has also found that the importers have imported the

goods by way of huge undervaluation. Further, in the Examination report it was also affirmed

that the goods are old and used tyres.

2.2 ln view of the report submitted by Docks Officer in the system and Chartered Engineer

Survey Reports, it appeared that the appellant had imported the goods covered under the Bills of

Entry No. 9984304, dated 05.02.2024 and No' 9984272, dated 05.02.2024 by wav of

mis-declaration of description, mis-classification and under valuation of the goods and thus by

doing so the appellant has contravened the provisions ofsection 46 ofthe Customs Act,l962 and

Foreign Trade Policy condition prescribed by DGFT. In absence of DGFT license for import of

restricted i.e. old and used tyres, goods become restricted/prohibited. Therefore, the said goods

could not be allowed for home consumption and appeared liable for confiscation. The same were

seized vide two Seizure Memos bolh dated 22.04.2024 covering the Bills of Entry No. 9984304,

dated 05.02.2024 and 9984271 dated 05.02.2024 respectively under Section ll0(l) of the

Customs Act, 1962.

Page 5 of l5

2.3 The appellant had filed Special Civil Application No. 3624 of 2024 before the Hon'ble

High Court of Gujarat for a direction to the Customs authorities for immediate assessment of the

Bills ol Entry. The Hon'ble High Court vide order dated 04.03.2024 directed the appellant to

make representation in the matter before the Commissioner of Customs as well as Deputy

Commissioner of Customs Department.
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2.4 The appellant vide letter dated 05.03.2024 submitted a representation before the

Commissioner of Customs and Deputy Commissioner of Customs, requesting for assessment of
the impugned Bills of Entry and clearance of goods for home consumption on payment of
assessed duties. The appellant further submitted an application dated 15.06.2024 for provisional

clearance and provisional assessment of the goods before the Commissioner of Customs and

Deputy Commissioner of Customs. The Adjudicating authority vide impugned order rejected the

appellant's application for provisional release.

2.5 In the meantime, two separate show Cause Notices both dated 1g.10.2024 were issued

under Section 124 of the customs Act, 1962 in respect of each Seizure Memos, both dated

22.04.2024 covering the Bills of Entry No. 9984304, dated 05.02.2024 and No. 9984272, d,ated

05.02.2024 respectively.

2.5 The Hon'ble High court has vide order dated 03.03.202s in SCA No. 3624 of 2024

direction that the appellant herein may file an appeal against the order for rejection ofapplication

for provisional release within 2 weeks and the appeal may be decided by the Appellate authority

within 4 weeks from submission of the appeal.'fhe present appeal has been filed by the appellant

in this office on 13.03.2025.In pursuance of rhe order dated 03.03.2025 of the Hon'ble High

Court, the appeal is taken up for disposal.

! The leamed adjudicating authority has failed to classify the goods under the correct tarifl
heading and has erroneously declared the goods as prohibited, by misapprying para 2.3r

ofthe Foreign Trade Policy, which pertains to restrictions on second-hand goods.

F The used tyres are repurposed for use in animal-drawn vehicles, tnctor trolreys, and

pushcarts, as these tyres have already been discarded for use according to their original

design and the purpose for which they were manufactured. Hence, the description had

been correctly given in the bills of entry.

) Under the First Schedule to the cusroms Tariff Act, 1975, the goods have been identified

as pre-used by titling them as 'used pneumatic tyres' under crH No. 401220. Sub_

I

Page 6 of l5
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3. The appellant has filed the appeal on the following grounds:-
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heading 40122010 there under describes the tyres as used pneumatic tyres "for buses,

lorries and earth moving equipment's including light commercial vehicles". The

proposition 'for' is used to denote the intended purpose as the goods capable of being

used in buses, lorries, earth moving equipments including light commercial vehicles. In

other words, the quality of the tyres capable of being used in aforementioned vehicles is

the determining factor for deciding the classification of used pneumatic tyres under CTI

No.40122010. Had the intention been to classify used pneumatic tyres of buses, lonies

and earth moving - equipments including light commercial vehicles under the

aforementioned cTI instead of proposition 'for' the proposition 'of would have been

used in the first schedule to the Customs Tariff under the Customs Tariff Heading. The

same argument holds good for classifying used tyres under CTSH 4012 20 20. Under

this CTSH also, the intended use of the imported goods has been considered for

classilying thc goods under the heading.

i Reliancc is placed on the following case laws:-

(i) Ceat Tyres of lndia reported in 2002 ( 140) I:.LT 2'13 (Tri'-LB)

(ii) Galaxy Pet Packaging Syntex vs. Commissioner of customs, Kandla reported in

2OO9 (233) Elt.'l 358 (Tri.-Ahmedabad)

(iii) Eagle lmpex Vs. Commissioner of customs, Kandla reported in 2017 (350) E.L.T.

107 (1'ri.-Ahmedabad

D The goods were seized vide two seizure memos, both dated 22.04.2024, based on a report

by Shri Tushar zankat, a customs-empanelled chartered Engineer nominated by the

customs authority to survey the goods. His findings contradict those of Shri Kunal A.

Kumar olM/s. Suvikaa Associates, who was previously engaged by the appellant'

The Chartered Engineer's report is also unreliable because it is based solely on visual

examination, which is insufficient for providing a technical assessment of the t)Tes'

Despitc this limitation, he has concluded that the tyres have a residual life of 50 to 70

percent. such a conclusion is highly problematic, as relying on it could lead to the use of

these tyres on high-speed vehicles, potentially causing serious accidents. Therefore, the

report is not only inesponsible but also lacks credibility and cannot be relied upon. The

Chartered Engineer failed to identify the aircraft tyres' mud and snow tyres, and monorail

tyres, which have no apparent second-hand market except for use in animal-drawn

vehiclesandpushcarts.Moreover'ifIRMRAce(ifiesthatthetyresinquestionare

Page 7 of 15,L
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suitable for use in animal-drawn vehicles, there should be no objection to releasing the

goods for that purpose. It is therefore requested that the tres be examined by IRMRA.

F Assuming but not admitting that there was mis-declaration of value, it does not make the

goods a prohibited one. Even if the goods are liable for confiscation, there is no objection

in releasing the goods provisionally.

) The adjudicating authority, vide impugned order held that the appellant had imported the

old and used tyres, in violation of para 2.31 of Foreign Trade policy conditions wherein

all the second hand /used goods other than capital goods are restricted for import and

therefore required an authorization for import. The goods falr under the prohibited

category and are liable for confiscation under the customs Act. The leamed adjudicating

authority erred in concluding thal the goods imported are second hand by nature. The

goods in question do not fall within the scope of "second-hand goods,' as contemprated

under Para 2.31 of the Foreign Trade policy (FTp). The term ,'second-hand 
goods', refers

to items that have had a previous owner, are not new, and remain capable of being used

for the same purpose for which they were originally manufactured. In the present case,

the old and used tyres imported by the appellant can no longer serve their originat

purpose, as they are unfit for use on thst-moving vehicles or on heavy-load carriers such

as trucks and buses. Instead, these tyres are now suitable only for use on srow-moving

vehicles, including bulrock carts, camer carts, etc. while these tyres quarify as,,used

goods," they are not for second hand use for the same purpose and therefore do not

require any specific authorization for import under pua 2.3r of the FTp. Therefore, the

allegation of a policy violation is misplaced, and the goods cannot be deemed prohibited

or restricted under the FTp on this basis.

F Assuming without admitting that the old and used tyres imported by the appellant fa
within the restricted category, it is submitted that the settled legal position establishes that
restricted goods may be imported into the country under a valid licence and are therefore

not injurious to the domestic industry. consequently, such goods have been permitted

clearance into the domestic tariff area upon the imposition of penalties. A restriction,

though a form of prohibition, does not render the goods ineligible for clearance into the

l'agc ti ol 15

jl

F ln the past, old and used tyres for ADV purpose had been cleared by Mundra customs.

Hence, there should not be any difficurty in provisionarly releasing the goods.
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domestic tariff area. Accordingly, the provisional release of the goods is entitely lawful

and may be granted in the present case.

4. Personal hearing in the matter was held in virtual mode on 04.04.2025. Shri Gervasis p.

Thomas, Advocate, appeared for personal hearing. He reiterated the submissions made at the

time of filing appeal. He also submitted that since contradictory test reports are available, the

tyres may be ordered to be examined by IRMRA (lndian Rubber Manufacturers Research

Association) which is an approved laboratory lor tyre testing and the goods may be ordered to be

provisionally released. He placed reliance upon the additional documents and case laws

submitted vide email dated 04.04.2025 as under :-

(i) Reports ol IRMRA in respect ol M/s.lmrosc Traders and M/s. Jubran Overseas

(ii) Automotive Tyre Testing Rules and Standards compiled for Kerala Ruibber Ltdif

other Traders.

(iii) Rule 1 7 i.c Confiscation and Redemption of Foreign Trade ( Regulation) Rules

1993

(iv) Kadri Enterprises 2016 (331) ELT 358 (Guj.)

(r') Black Cold Tcchnologies V/s. UOI- 2020 (374) ELT 507 (Mad.).

(vi) Mumbai Fabrics P Ltd -2021(37 5) ELT 145 ( Bom.)

5. I have carefully considered the Memorandum ofAppeal, the arguments advanced during

the course of personal hearing and the materials available on record. The issue before me for

determination is whether the impugned order rejecting the application of the appellant for

provisional release of the goods seized under two Seizure Memos, both dated 22.04.2024,

pertaining to two impo( consignments covered under Bills of Entry No. 9984304, dated

05.02.2024 and No. 9984272, dated 05.02.2024 respectively, in the facts and circumstances of

the case, is legal and proper or otherwise.

5.1. The Deputy Commissioner, Import Assessment (Group II), Custom House, Mundra has

vide letter dated 04.04.2025 forwarded comments on the appeal filed by the appellant. It has

been submitted that the provisional release of the consignment was denied by the Competent

Authority as per provisions of Board's Circular No. 3512017 - Customs, dated 16.08.2027 on the

grounds that the appellant had mis-declared the goods covered under Bills of Entry No. 9984304

dated 05.02.2024 & 9984272 dated 05.02.2024, as old and used tyres for Animal Driven Vehicle

t
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purpose instead of Old and used truck/bus/car tyres and also mis-classified the same under CTH

40122090-Others, to avoid the restrictions imposed on the import ofused pneumatic tyres. After

canying out the examination and assessment of imported goods, the Chartered Engineer issued

reports on 02.04.2024 and concluded that the subject tyres cannot be declared as being used for

Animal Driven Vehicle. It is further submitted thal the subject goods were seized on the ground

of illegal importation of the impugned goods, which are old and used tyres and fall under the

category of'second-hand goods other than capital goods' at Sl. No. II of para2.3l of FTP, 2023,

which is 'Restricted' and importable only against authorization. However, the importers have not

produced any authorization issued by DGFT for the importation ofthe used and old tyres. In the

absence of a DGFT license for the import of restricted items, i.e., old and used tyres, the goods

become prohibited.

6. It is observed that the appellant has imported consignment of goods declared as 'Used

tyre for ADV, tractor trolley and PCV' comprising of different sizes under Bills of Entry No.

9984304, dated 05.02.2024 and No. 9984272, dated 05.02.2024 fited at Mundra Port . On the

basis of letter dated 29.03.2024 from Central Intelligence Unit, Customs House, Mundra, the

officers of Dock Examination were directed for examination/re-examination of the said goods.

Further, a Customs empanelled Chartered Engineer, Shri Tushar Zankat was appointed by the

competent authority to survey the goods imported under the said Bills of Entry and ascertain the

actual value and description of goods. The Survey Report dated 02.04.2024 of the chartered

Engineer conclude that the goods imported vide Bills of Entry No. 9649517, dated 13.01.2024

will not be categorized as Animal Drawn Vehicle (ADV) tyres and are old and used tyres. As per

his report, the imported goods can be used in passenger car vehicles and Light Trucks and other.

The Chartered Engineer has also valued the goods as per the current market details with respect

to old and used tyres of various size and brands. He has also found that the importers have

imported the goods by way of huge undervaluation. Further, in the Examination report it was

also affirmed that the goods are old and used tyres.

6.1 In view of the report submitted by Docks Officer in the system and Charlered Engineer

Survey Reports, it appeared thal the appellant had imported the goods covered under the Bills of

Entry No. 9984304, dated 05.02.2024 and No. 9994272, dated 05.02.2024 by way of mis-

declaration of description, mis-classification and under valuation of the goods and thus by doing

so the appellant has contravened the provisions of Section 46 of the Customs Act and Foreign

Trade Policy condition prescribed by DGFT. In abscnce ofDGFT license lor import olrestricted

goods i.e. old and used tyres, the said goods become restricted/prohibited. It appeared that the

I
I
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said goods could not be allowed for home consumption and also appeared liable for confiscation.

The same were accordingly seized vide Seizure Memo dated 22.04.2024 under Section I l0(1) of

the Customs Act. 1962.

6.2 It is further observed that the appellant filed an application dated 15.06.2024 for

provisional release and provisional assessment of impugned goods before the adjudicating

authority. The adjudicating authority vide impugned order rejected the appellant's application for

provisional release of goods on the ground that the impugned goods are mis-declared in terms of

description as old and used tyres for Animal Driven Vehicle instead of Old and used

truck/bus/car tyres and also in terms of value as reported by the Chartered Engineer. The

adjudicating authority has further held that the imported goods are also mis-classified under CTH

401202090-others, so as to avoid the restriction imposed on import of OId and Used Retreated or

used pneumatic tyres. It is also held by the adjudicating authority that the imported goods'Old

and Used Tyres ior A.D.V purpose' have been imported in violation of Para 2.31 of Foreign

Trade Policy condition, wherein all second hand / used goods, other than capital goods are

restricted and required Authorization for Import but the appellant had not produced any

authorization issued by DGFT for importation of the used and old tyres. In view of the same, the

adjudicating authority has held that the goods have been rendered as prohibited.

6.3 It is observed that the import of old/second hand goods is governed through Foreign

Trade Policy and the relevant para 2.31 of the Policy is reproduced as under :-

L
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I find that the impugned goods i.e old and used tyres as per the description confirmed by the

Chartered Engineer fall under the category of'second Hand Goods other than capital goods, as

per Sl No. II of Table above and hence are restricted items which require DGFT Authorisation

for import. From the facts available on record, I find that the appellant has not produced any

authorization from DGFT for import ofimpugned goods.

6.4 The appellant has on the other hand placed reliance on the following two orders passed

by the Customs Authorities at Customs, Mundra on similar issues:-

(l) olo No. MCH /ADC1AK/23112023-24, d,ated 06.0r.2024 issued by the Additional

commissioner of customs, Gr-r, Mundra in case of M/s. Indo Nippon Trading

Company (appellant).

(2) olo No. MCH /53/ACA,rsM/Gr-rr/2023-24, dated 18.04.2023 issued by the

Assistant commissioner of customs, Gr-[, Mundra in case of M/s. IM Enterprises.

:t.
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I .
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On going through the above orders, it is observed that in both the cases, similar goods i.e ,Old

and Used tyre for ADV' were found to have been imported without DGFT Authorisation at

Mundra Port. Further, the said goods were also found to be mis-declared in terms of value and

held liable for confiscation under Section 111(d) and 111(m) of the Customs Act, 1962.

However, the adjudicating authority gave an option to the importers in both the above cases to

redeem the goods on payment of redemption fine under Section 125 ofthe Customs Act, 1962.

The present case being similar in nature, I am of the considered view that the rejection of

application for provisional release of goods by the adjudicating authority is not in accordance

with decisions in quasi-judicial proceedings followed in the same jurisdiction. The impugned

order is not legally sustainable.

6.5 It is further observed that the Hon'ble High Court of Gujarat, Ahmedabad vide Oral Order

dated 06.11.2015 in the SCA No. 8492 of 2015 (Civil Application No. 9587 of 2015) in the

matter of M/s. Kadri Enterprise Vs Union of India, has allowed the clearance of similar goods

subject to the following conditions. The relevant part of the Order is as under:

"18. For the ./bregoing reasons, the opplicotion succeeds and is, accordingly,

ollou,ed. The respondents are directed to /brthwith permil dsr-essment ond clearonce

o/ the goods imported by the applicant petilioner under Bills o.f Entry No.l7 and 1B

dated 16.03.2015 in accordance with the provisions of the Customs Act, 1962,

subject to the.fitllou,ing condit ions

i. the customs authorily shall depute o surveyor to check whelher the tyres are

reuseable with or without retreading:

iii the responsible person concemed will Jile an undertaking to the elfect that they

will sell the imported goods in a manner thal they will be reused."

6.5.1 Similarly, in another case, the Hon'ble High Court of Gujarat, Ahmedabad vide oral order

dated, 10-02-2021 in the SCA No. 2350 of 2021 in the case of M/s. K S Trading Co., Vs. UOI, in

pra 2(5), has ordered that,

\.
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ii. the pelitioner shall not clear any goods which are nol reusable,'
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,,the situation being identical in the matter, of sCA 8492 0f 201 5 (Civil Application

No.9587of2015)'similarinlerimtlireclionsareissuedsubjecltosimilarconditions

as referretl in sCA 8492 of 2015, viz. (i) the customs authority shall depure a

suryeyor to check whether the tyres are reusable with or utithoul retreading; (ii) the

petilioner shall not cleor any gootls which are not reusable: (iii) the responsible

person concerned will fite an undertaking lo the effect that they will sell the imported

goods in a manner that they will be reused."

6.6 As discussed in the above said Oral Order dated 10-02-2021, vide para 3 thereof, the

Hon'ble High court of Gujarat, Ahmedabad has allowed clearance of the goods as per the

conditions referred in Special Civil Application No. 8492 of2015. The Hon'ble High Court of

Gujarat vide order dared 07.09.2022 in case of SCA No. 6957 of 2021 clubbed with all SCAs,

has disposed off all pending SCA's including SCA No. 8492 of 2015 & 2350 of 2021 in terms of

the interim orders issued on the subject issue. 
-l'herefore, 

considering the facts of the case,

decisions of the Hon'ble High Court, Gujarat for release of goods, I am of the considered view

that the goods which are similar in this case, can be released provisionally on the same

conditions as prescribed by the Hon'ble High Court of Gujarat, Ahmedabad in SCA No. 8492 of

201 5 read with SCA No. 2350 of 2021.

6.7 It is further observed that the Advocate appearing on behalf of the appellant during

personal hearing has requested for re-testing of imported tyres by IRMRA. In this regard, I am of

the considered view that SCN has already been issued in the case and the request for re-test can

be considered in the quasi-judicial proceedings by the adjudicating authority during adjudication.

Further, I find that the present appeal is limited to the request for provisional release only and no

such request appears 10 have been made before the adjudicating authority. Hence, I reject the

request for re-testing by the appellant in this appeal.

6.8 In view of the above, considering the facts of the case and decision of the Hon'ble High

Court of Gujarat cited above and taking into account the Board's Circular No. 35/2017 -

Customs, dated 16.8.2017, I set aside the impugned order and allow the provisional release ofthe

seized goods subject to the following conditions:-

(1) Fumishing a bond equivalent to the value ofthe goods as determined by the

adjudicating authority.

ri,
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(2) Providing a Bank Guarantee equivalent to l5% ofvarue ofgoods as determined by

the adjudicating authority.

(3) Payment ofduty amount pertaining to seized goods before provisional release.

(4) The appellants shall not clear any goods which are not reusable

(5) The responsible person concemed wilr fire an undertaking to the effect that they will
sell the imported goods in a manner that they will be reused.

The appeal filed by the appellant is disposed in above terms.

"8 c4

(AKHILESH K
Commissioner (Appeals)

Customs, Ahmedabad

Date:08.04.2025
F.No. S/49-454/CUS/MUN/2024-25

By Registered Post A.D./E-Mail

To,
( I ) M/s. Indo Nippon Trading Company,
6562/9,1't Floor, Righr Side Porrion,
Chamelian Road, Bara Hindu Rao,

Central Delhi-l I0006.

nsas

t,

(2) Shri Gervasis P Thomas, Advocate ( E-Mail:-gpt@etimeadvisory.com)
A-801-802, Shapath Hexa, Near Gujaral High Court,
SG Highway, Sola,

Ahmedabad-380060

Copy to :-

l. The chief commissioner of customs, Ahmedabad zone, customs House, Ahmedabad
2. The Principal Commissioner of Customs, Customs House, Mundra.
3. The Additional Commissioner of Customs, Customs House, Mundra.
4. Guard File.
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