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This copy is granted free of cost for the private use of the person to whom it is issued.
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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the |
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry
of Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months
from the date of communication of the order.

fRufafés wwafae amer/Order relating to :
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(a)

any goods imported on baggage
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(b)

any goods loaded in a conveyance for importation into India, but which are not
unloaded at their place of destination in India or so much of the quantity of such goods
as has not been unloaded at any such destination if goods unloaded at such destination
are short of the quantity required to be unloaded at that destination.
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(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules
made thereunder,
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The revision application should be in such form and shall be verified in such mannqr‘..,as\
may be specified in the relevant rules and should be accompanied by : D)
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(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.
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4 copies of the Order-in-Original, in addition to relevant documents, if any

(1)
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(c)

4 copies of the Application for Revision.
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(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under
the Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the
fee prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application.
If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees

or less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.
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In respect of cases other than these mentioned under item 2 above, any person
aggrieved by this order can file an appeal under Section 129 A(1) of the Customs Act,
1962 in form C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at
the following address :

fraryres, FE19 IqTE qOF T HAT FC Customs, Excise & Service Tax
arfrfery sifeeeeor, ofardt &3 4is Appellate Tribunal, West Zonal Bench

zaft df5er, agaTelt waw, e e 2" Floor, Bahumali Bhavan,
T, FHATEET, HEHLTER-380016 Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016
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Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1)
of the Customs Act, 1962 shall be accompanied by a fee of -
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where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one
thousand rupees;
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ere the amount of duty and interest demanded and penalty levied by any officer of
@lstoms in the case to which the appeal relates is more than five lakh rupees but not
.gxceeding fifty lakh rupees, five thousand rupees ;
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where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees
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(d) | An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where
duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.
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Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

M/s. Omni Lens Pvt. Ltd., 5, Samruddhi, Opp. Sakar - Ill, Navranpura,
Ahmedabad — 380 015 (hereinafter referred to as “the Appellant’) have filed the present
appeal in terms of Section 128 of the Customs Act 1962 against the OIO No.
52/DC/ACC/OIO/Omni Lens/23-24, dated 12.02.2024 (hereinafter referred to as the
‘impugned order”) passed by the Deputy Commissioner of Customs, Air Cargo Complex,
Ahmedabad (hereinafter referred to as the ‘adjudicating authority").

2. Briefly stated, facts of the case are that the Appellant had filed refund claim
of Rs. 34,14,422/- under Section 27 (1) (a) of the Customs Act, 1962 vide their letter
dated 07.10.2023 in respect of interest charged on IGST recovered in terms of
provisions of Notification No. 18/2005-Cus, dated 01.04.2015 read with Supreme Court
Order dated 28.04.2023 in Civil Appeal No. 290 of 2023 and Circular No. 16/2023-Cus,
dated 07.06.2023.

2 From the facts mentioned in the refund claim of the Appellant, it was
observed that the Appellant did not observe the conditions of Notification No. 18/2015-
Cus, dated 01.04.2015. Hon'ble Supreme Court in its Order dated 28.04.2023 in Civil
Appeal No. 290 of 2023 have held that the “Pre Import condition in Notification No.
18/2023-Cus to be valid”. The Appellant approached appropriate Customs authority for
depositing amount of IGST for failure to observe condition of Notification No. 18/2015-
Cus, dated 01.04.2015. Notification No. 18/2023- Cus, dated 01.04.2015 requ:res
recovery of IGST along with interest at the rate of 15% per annum from the, da%éﬂ of!’ “;\
clearance of goods if condition of the Notification are not complied with. Accordgﬁgly the
Appellant have paid the interest amounting to Rs. 34,14,422/- as detailed in Tablé "-.'5' F4, 4
the impugned order. X ANY '__,-""\";.‘:,/

2.2 There was ongoing dispute regarding exemption to the IGST in respect of
goods cleared under the Advance Authorization governed by Notification No. 18/2023-

Cus as amended. The said Notification was amended vide Notification No. 79/2017-

Cus, dated 13.10.2017 wherein the ‘pre-import’ condition was inserted for the purpose of
granting exemption to IGST. Such ‘pre-import’ condition was struck down as ultra-virus

by the Hon'ble High Court of Gujarat in R/SCA No. 14558 of 2018 in the case of M/s.

Maxim Tube Company P. Ltd. The result of the judgment was that the IGST was

exempted under Notification No. 18/2015 without applicability of the ‘pre-import’

condition.

2.3 Subsequently, the Hon'ble Supreme Court of India, vide Order dated
28.04.2023, over-ruled the judgment of the Hon'ble High Court of Gujarat in the case of
M/s. Cosmo Films Ltd. (C.A. No. 290 of 2023) along with other tagged matters. On the
basis of the said judgment of the Hon’ble Supreme Court of India, the Central Board of
Indirect Taxes and Customs (CBIC) issued Circular No. 16/2023-Cus, wherein it was
clarified that in all similar cases, the Bills of Entry may be re-called and re-assessed for

imposition of IGST. E\/
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2.4 In view of such clarification issued by the CBIC, the Appellant got the Bills
of Entry, as detailed at Column No. 2 of the Table — A of the impugned order, re-
assessed and paid the IGST in respect of the goods imported under the said Bills of
Entry. Upon re-assessment, the systems created a Challan for payment of IGST and
also the interest was computed by the EDI system and incorporated in the Challan. In
such circumstances, the Appellant had no option but to pay the IGST along with interest
in terms of the Challan generated by the EDI system. Accordingly, the Appellant had
paid interest amounting to Rs. 34,14,422/- of which the details are as per Column No. §
of the Table — A of the impugned order.

2.5 In support of the claim, the Appellant submitted the documents as
mentioned at Para 3 of the impugned order. The Appellant had produced CA Certificate
dated 05.10.2023 issued by Kantilal Patel & Co., Chartered Accountants, Membership
No. 153599, office at KPC House, Besides High Court Auditorium Gate, Sola,
Ahmedabad, whereby it had been certified that the Appellant have paid interest
amounting to Rs. 34,14,422.20/- with regard to re-assessment of Bills of Entry filed for
the import of goods during the period from 13.10.2017 to 10.01.2019 and they have not
passed on the incidence of such interest to any another person but have borne the same
themselves. The said interest amounting to Rs. 34,14,422/- had been shown as
ivables’ in the Books of Accounts maintained by the Appellant.

The adjudicating authority vide the impugned order has rejected the refund
s. 34,14,422/-, of the Appellant

Being aggrieved with the impugned order passed by the Adjudicating
Authonty‘ the Appellant have filed present appeal. The Appellant have, inter-alia, raised
various contentions and filed detailed submissions as given below in support of their

claims:

» The adjudicating authority has not considered the grounds of refund as
submitted under Statement R of the refund claim. The refund has been rejected
on the sole ground to the effect that the interest had been levied in accordance
to the conditions of Notification No. 18/2015-Cus dated 1.3.2015 and the case
relied upon by the them in the refund claim did not incapacitate the recovery of
interest in terms of the said notification;

> The adjudicating authority has not considered the fact that the interest under
dispute is pertaining to levy and collection of IGST under Section 3 (7) of the
Customs Tariff Act. Section 3 (12) of the Customs Tariff Act stipulated that the
provisions of Customs Act will be applicable with respect to exemption from
duties under Section 3 of the Customs Tariff Act which is evident from the
relevant text of the statute reproduced under:
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The provisions of the Customs Act, 1962 (52 of 1962) and the rules
and regulations made thereunder, including those relating to
drawbacks, refunds and exemption from duties shall, so far as may
be, apply to the duty or tax or cess, as the case may be, chargeable
under this section as they apply in relation to the duties leviable under
that Act

It is by virtue of the above applicability that the exemption Notification No.
18/2015-Cus dated 1.3.2015 has been issued wherein the exemption to Basic
Customs duties as well as duties / taxes leviable under Section 3 (7) of the
Customs Tariff Act has been granted. However, it needs to be appreciated that
only the provisions pertaining to grant of exemption of duties have been
extended to the levies under Section 3 of the Customs Tariff Act and no
corresponding powers under the Customs Act have been extended to charge of
interest. Thus, the said notification doesn't enjoy the powers to create the charge
of interest so far as the levy under Section 3 of the Customs Tariff Act is
concerned;

It also needs to be appreciated that the said Notification has been issued in
terms of the powers conferred by sub-section (1) of Section 25 of the Customs
Act. Thus, it is of vital importance to examine the powers conferred under the
said statute and the relevant text of the same is reproduced under:

If the Central Government is satisfied that it is necessary in the public ,” /;'_" S ;
interest so to do, it may, by notification in the Official Gazette, exempltt '
generally either absolutely or subject to such conditions (to be fulfilled ,-" s oA
before or after clearance) as may be specified in the notification goods |\ B ¥
of any specified description from the whole or any part of duty of -
customs leviable thereon. :

The powers emanating from Section 25 (1) of the Customs Act are restricted to
the act of exempting a part or whole of the duty. There is nothing in the said
statute which empowers the department to create the liability of interest by virtue
of a notification especially in light of the fact that no statutory provision for
interest has been made with respect to the levies under Section 3 of the
Customs Tariff Act. In such circumstances, the interest referred to in the said
notification is only for the purpose of Basic Customs Duty leviable under Section
12 of the Customs Act read with Section 2 of the Customs Tariff Act and not with
respect to the levies under Section 3 of the Customs Tariff Act. The adjudicating
authority has over-looked the said scheme of things and proceeded to come to
an erroneous conclusion:

Even otherwise, the Appellant humbly submit that a notification creating a liability
for interest can be issued if and only if the legislation empowers issuance of such
notification. Section 25 of the Customs Act does not grant such powers for
charge of interest. Additionally, it is submitted that Section 3 of the Customs
Tariff Act does not make any provision for charge of interest in respect of the
levies made thereunder. In light of such facts, the liability for interest cannot be
created by virtue of a notification in absence of corresponding powers having

Page 6 of 17




S/49-45/CUS/AHD/2024-25

been provided for in the legislation. In the instant case, there is no statutory
provision for charge of interest with respect to the levy under Section 3 of the
Customs Tariff Act as already discussed in the refund claim and as discussed
hereinbelow. However, the adjudicating authority has concluded that interest is
chargeable without attributing any statutory provision which levies the charge of
interest with respect to recovery of IGST under Section 3(7) of the Customs
Tariff Act;

That Section 12 of the Customs Act, 1962 levies duty on goods imported into
India at such rates as may be specified in the Customs Tariff Act, 1975. In
Customs Tariff Act, 1975, Section 2 provides the rates at which duties of
customs are to be levied under the Customs Act, 1962 are as specified in the
first and second schedules of the Customs Tariff Act, 1975. In Section 12 of the
Customs Act, 1962 there is no reference to any specific provision of Customs
Tariff Act, 1975. These facts are evident from the language employed in the
respective statutes which are reproduced under for ease of reference:

Section 12 of the Customs Act

Except as otherwise provided in this Act, or any other law for the time
being in force, duties of customs shall be levied at such rates as may be
specified under the Customs Tariff Act, 1975 (51 of 1975), or any
other law for the time being in force, on goods imported into, or
exported from, India.

Section 2 of the Customs Tariff Act

The rates at which duties of customs shall be levied under the
Customs Act, 1962 (52 of 1962), are specified in the First and Second
Schedules.

The highlighted text of Section 12 of the Customs Act implies that the duties of
ustoms may be levied under 1) The Customs Act OR 2) Any other law for the
me being in force. Likewise, the highlighted portion of Section 2 of the Customs
./ Tariff Act implies that the duties of customs which are levied under the Customs
Act is that which are specified in the First and Second Schedule to the Customs
Tariff Act. In other words, the import duties levied under the Customs Act are
Basic Customs Duty as per the First Schedule to the Customs Tariff Act;

On the other hand levy of IGST under Section 3 (7) of the Customs Tariff Act,
1975 is not relatable to the first or second schedule but the rate is prescribed in
that section itself. This itself shows the charging section for IGST is not Section
12 of the Customs Act, 1962 but Section 3 (7) of the Customs Tariff Act, 1975;

It may be appreciated that prior to introduction of Goods and Services Tax,
additional duty (which was known as CVD in trade parlance) was leviable under
Section 3 (1) of the Customs Tariff Act. With the inception of Goods and
Services Tax Act, 2017, sub-section 7 was inserted in Section 3 to the Customs
Tariff Act which provides for levy of IGST. Thus, prior to Goods and Services Tax
Act, CVD was leviable under Section 3 (1) of the Customs Tariff Act which is
akin to IGST leviable under Section 3 (7) of the Customs Tariff Act. Further, the
judgment has been renderad with respect to the levy under Section 3 of the

Page 7 of 17



5/49-45/CUS/AHD/2024-25

Customs Tariff Act and as such the same will be applicable to all the taxes/
duties leviable under Section 3 of the Customs Tariff Act. Thus, the position of
law as enunciated by the Hon'ble Supreme Court in the case of M/s Hyderabad
Industries Ltd. supra is squarely applicable to the facts of the case at hand:

The above principle was reiterated by the Hon'ble High Court of Bombay in the
case of M/s Mahindra & Mahindra Ltd. in Writ Petition No. 1848 of 2009

The above position of law is enunciated by the Hon'ble Supreme Court in the
case of M/s Hyderabad Industries Ltd. reported at 1999 (108) ELT 321 (SC):
(Paras 12, 13 and 14 may be referred);

The verdict of the Hon'ble High Court of Bombay was upheld by the Hon'ble
Supreme Court vide order dated 28.7.2023 in Special Leave Petition (Civil) Diary
No. 18824/2023. The Review Petition filed by the department against the said
order dated 28.7.2003 was dismissed by the Hon'ble Supreme Court vide order
dated 09.01.2024 in R.P (C) Diary No. 41195/2023. Thus, it is a settled position
of law that IGST is levied under Section 3 (7) of the Customs Tariff Act and not
under Section 12 of the Customs Act;

It is submitted that Section 3 of the Customs Tariff Act levies additional duties
equal to excise duty, sales tax, local taxes and other duties of which sub-section
7 pertains to levy of IGST. Sub-section 12 of the said Section 3 ibid stipulates
that the provisions of Customs Act relating to drawback, refunds and exemption
from duties shall be applicable to the various duties leviable under the said
statute;

Anti-dumping duty is levied under Section 9A of the Customs Tariff Act. As
opposed to the above provisions, sub-section 8 of the said statute specificall;L_
mentions that the provisions of Customs Act relating to interest, penaltugs ei
would be applicable to the said statute. For ease of understanding the tekt of“phe ~

N 22

F- L""‘J'ix ’p.‘I 'i:.
same is reproduced under: £ Z’Ji: M JE

// /
The provisions of the Customs Act, 1962 (52 of 1 962) and the nn‘es\ * ;’_'-'
and regulations made thereunder, including those relating to the date '
for determination of rate of duty, assessment, non-levy, short levy,
refunds, interest, appeals, offences and penalties shall, as far as ma y
be, apply to the duty chargeable under this section as they apply in

relation to duties leviable under that Act.]

The above provision was amended by the Finance (No. 2) Act, 2004. Prior to its
amendment, the same read as under:

The provisions of the Customs Act, 1962 (52 of 1962) and the rules
and regulations made thereunder, relating to non-levy, short levy,
refunds and appeals shall, as far as may be, apply to the duty
chargeable under this section as they apply in relation to duties leviable
under that Act.

Comparison of the language employed in Section 3 (12) and amended 9 A (8) of
the Customs Tariff Act clearly establishes that the provisions of interest and
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penalty are made under Section 9 A (8) ibid for anti-dumping duty whereas no
such provisions have been enacted for the duties / taxes leviable under Section 3
of the Customs Tariff Act. No amendment to Section 3 (12) has been made on the
similar lines as those amendments made to Section 9A(8).

The above is fortified by the fact that safeguard duty and countervailing duty on
subsidized articles is levied under Sections 8 B and 9 respectively of the
Customs Tariff Act and the sub-sections 9 & 7 A respectively thereto specifically
include interest and penalty. The respective statutes are identically worded and
the same is reproduced under:

The provisions of the Customs Act, 1962 (52 of 1962) and the rules
and regulations made thereunder, including those relating to the date
for determination of rate of duty, assessment, non-levy, short levy,
refunds, interest, appeals, offences and penalties shall, as far as may
be, apply to the duty chargeable under this section as they apply in
relation to duties leviable under that Act.

The provisions of Section 3 (12) of the Customs Tariff Act when compared to
Section 8 B (9), 9 (7) and 9 A (8) clearly establishes that no provision for levy and
charging of interest and penalty has been made for the duties / taxes leviable
under Section 3 of the Customs Tariff Act.

The above position of law has been fortified by the Hon'ble High Court of
Bombay in the case of M/s Mahindra & Mahindra Ltd. (W.P. 1848/2009) supra.
(Para 26, 27 & 28 may be referred);

The above verdict of the Hon'ble High Court of Bombay was upheld by the
Hon'ble Supreme Court vide order dated 28.07.2023 in Special Leave Petition
(Civil) Diary No. 18824/2023 and the Review Petition filed by the department
was also dismissed by the Hon'ble Supreme Court vide order dated 09.01.2024.
It may be appreciated that prior to introduction of Goods and Services Tax,
additional duty (which was known as CVD in trade parlance) was leviable under
Section 3 (1) of the Customs Tariff Act. With the inception of Goods and
Services Tax Act, 2017, sub-section 7 was inserted in Section 3 to the Customs
Tariff Act which provides for levy of IGST. Thus, prior to Goods and Services Tax
Act, CVD was leviable under Section 3(1) of the Customs Tariff Act which is akin
to IGST leviable under Section 3(7) of the Customs Tariff Act. Thus, the position
of law as enunciated by the Hon'ble High Court of Bombay in the case of M/s
Mahindra & Mahindra Ltd. supra, as upheld by the Hon'ble Supreme Court, is
squarely applicable to the facts of the case at hand;

The Hon'ble High Court of Bombay was deliberating upon levy and charge of
interest and penalty on CVD or SAD under Section 3 or Section 3 A of the
Customs Tariff Act, 1975 or surcharge under Section 90 of the Finance Act,
2000. After considering all the above facts, the Hon'ble High Court concluded as

under:
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In view of the above, imposing interest and penalty on the portion of
demand pertaining to surcharge or additional duty of customs or
special additional duty of customs is incorrect and without jurisdiction.

The additional duty of customs is leviable under Section 3 of the Customs Tariff
Act. Likewise, IGST is also leviable under Section 3 of the Customs Tariff Act.
Therefore, the decision of the Hon'ble High Court of Bombay, as upheld by the
Hon'ble Apex Court, is equally applicable to the facts of the case and hand.
Accordingly, the provisions of Section 28AA of the Customs Act will not be
applicable to IGST and as such interest is not chargeable in the instant case:
.-The adjudicating authority has failed to consider the above judicial
pronouncement of the Hon'ble Supreme Court. It may be appreciated that the
law laid down by the Hon'ble Supreme Court is the law of the land in terms of the
provisions of Article 141 of the Constitution of India and the same is reproduced
under for ease of refence:

141. Law declared by Supreme Court to be binding on all courts.— = o 23
The law declared by the Supreme Court shall be binding on all courIs“ / 2 =
within the territory of India. (={ &= -f."f-‘ ? G

The above provisions make it amply clear that the law laid down by the Honble T " f :
Supreme Court is mandatorily abiding on the lower authorities. In the dated——
02.05.2023 in the case of Satender Kumar Antil Misc. Application No.
2034/2022, the Hon'ble Supreme Court has categorically mentioned that
wherever the judgment is applicable, its principles must be followed and there is
no question of violating the principles laid;

In the instant case, the judgment in the Order dated 28.07.2023 in Special Leave
Petition (Civil) Diary No. 18824/2023 in the case of Mahindra & Mahindra is-
squarely applicable to the facts of the case at hand since it has been delivered
on the interpretation of sub-section 6 (now renumbered 12) of Section 3 of the
Customs Tariff Act. Thus, in light of the above judgment, the principles therein
have to be unreservedly followed and any deviation thereof would tantamount to
violation of the principles laid down:

The principles of judicial discipline require that the orders of the higher
authorities / courts are to be followed unreservedly by the sub-ordinate officers.
This principle has been enunciated by the Hon'ble Supreme Court in the case of
M/s Kamlakshi Finance Corporation Ltd. as reported at 1991 (55) ELT 433 (SC);
In the instant case, the adjudicating authority has ignored the law laid down by
the Hon'ble Supreme Court and proceeded to reject the refund claim. Further,
there is no discussion on the above aspects in the impugned order and the same
maintains complete silence with regard to the law laid down by the Hon'ble
Supreme Court. Thus, the impugned order is violative to the principles of judicial
discipline and as such deserves to be set aside forthwith:
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Once it has been endorsed by the Hon'ble Apex Court that there is no provision
to charge interest with respect to the levies under Section 3 of the Customs Tariff
Act, the same is not open for another round of dispute. In absence of any
provision to charge interest on the levies under Section 3 of the Customs Tariff
Act, which includes levy of IGST, the interest recovered from us assumes the
nature of collection without the authority of law. It is a settled matter of law that
any amount collected without the authority of law cannot be retained and has to
be returned forthwith. They placed reliance on the case of M/s G B Engineers
reported at 2016 (43) STR 345 (Jhar);
Similar observations have been made by the Hon'ble High Court of Karnataka in
the case of M/s KVR Construction reported at 2012 (26) STR 195 (Kar),
The above case was affirmed by the Hon'ble Supreme Court as reported at 2018
(14) GSTL J70 (SC). Apart from the above, there are a number of judgments of
various High Courts to the effect that any collection without authority of law
cannot be retained by the department. Thus, it was incumbent upon the
adjudicating authority to have returned the amount collected without the authority
of law under the guise of interest;
It needs to be appreciated that no recovery can be affected without the authority
of law as provided for under Article 246 of the Constitution of India which reads
as under:

“No tax shall be levied or collected except by authority of law”
If taxes are not permitted to be collected without the authority of law, it goes
without saying that interest cannot be charged without authority of law. In light of

express provision, any amount which has been collected unlawfully is
ired to be returned and cannot be retained by the Government. In this
d, the findings of the Hon'ble Supreme Court in the case of M/s Mafatlal
diistries Ltd. v/s Union of India reported at 1997 (089) ELT 247 (SC) are very
fuch relevant (Para 208, 303 may be referred);

At this juncture reliance on case of M/s Somaiya Organics v/s State of Uttar
Pradesh reported at 2001 (130) ELT 03 (SC) is not out of context (Observation
Para 28 and 32 may be referred);

The underlying principle laid down by the Constitution of India and the Hon'ble
Apex Court is to the effect that any duty, tax, amount, etc. cannot be collected
without the authority of law. For the purpose of charging and collecting interest
there ought to be an express provision in the relevant law. This principle has
been laid down by the Hon'ble Supreme Court vide order dated 16.07.1997 in
the case of M/s India Carbon Ltd.; 9.4

In the instant case, the matter pertains to payment of IGST as payable in terms
of the provisions of Section 3 (7) of the Customs Tariff Act in respect of import of
goods; that there is no provision for charge of interest in respect of duties / taxes
leviable under Section 3 of the Customs Tariff Act which has been elaborated at
length hereinafter. This aspect has not been considered by the adjudicating
authority and as such the impugned order is a non-speaking, vague and cryptic
order which is violative of the principles of natural justice;

Page 11 of 17



‘:!

Y

S/49-45/CUSIAHD/2024-25

The adjudicating authority has also failed to consider the fact that the Customs

Act makes provisions for payment of interest only in the following cases:

a. Finalization of Provisional Assessment — Payment of interest is provided for
under Section sub-section 3 of Section 18 of the Customs Act:

b. Where the duty is liable to be paid in accordance with the provisions of
Section 28 — Provision for charging of interest has been made under Section
28AA of the Customs Act:

c. Duty payable as a result of assessment — Provision for charging interest on
delayed payment of duty has been made under sub-section (2) of Section 47
of the Customs Act:

d. Payment of export duty — Interest chargeable under sub-section 2 of Section
51 of the Customs Act;

e. In case of warehoused goods — Interest chargeable in terms of the
provisions of sub-section 2 of Section 61 of the Customs Act, Section 72(1)
of the Customs Act and Section 73 A (3) of the Customs Act:

f. Recovery of erroneously paid drawback — Interest chargeable under Section
75 A (2) of the Customs Act.

Apart from the aforesaid provisions, there are no other provisions in the Customs
Act for charging of interest.

The present issue does not pertain to finalization of provisional assessment,
payment of export duty, warehoused goods or recovery of erroneously paid
drawback. Thus, the provisions of Sections 18 (3), 81 (2), 61 (2), 72 (1), 73 A (3)
and 75 A (2) of the Customs Act do not come to play in the instant case. After
having eliminated the above statutory provisions, the only remaining statutory

provisions are Section 28AA and Section 47(2) of the Customs Act: f;-j_.—.-‘- i

Section 28AA of the Customs Act is reproduced under for ease of reference:’ ;

SECTION [28AA. Interest on delayed payment of duty. — (1)’-'-,.\
Notwithstanding anything contained in any judgment, decree, order or b
direction of any court, Appellate Tribunal or any authority or in any
other provision of this Act or the rules made thereunder, the person,

who is liable to pay duty in accordance with the provisions of
section 28, shall, in addition to such duty, be liable to pay interest if

any, at the rate fixed under sub-section (2), whether such payment is
made voluntarily or after determination of the duty under that section.

The highlighted portion of the above statutory provision amply demonstrates the
fact the provisions of Section 28AA will come into play only in circumstances
where the duty is payable in accordance with the provisions of Section 28. The
concept of duty payable in accordance with the provisions of Section 28 of the
Customs Act finds credence in sub-section 10 which is reproduced under:

(10) Where an order determining the duty is passed by the proper
officer under this section, the person liable to pay the said duty shall
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pay the amount so determined along with the interest due on such
amount whether or not the amount of interest is specified separately.

The above statute expressly specifies that duty would be payable in accordance
with the provisions of Section 28 of the Customs Act only in cases where an
order determining duty is passed by the proper officer. Such order
determining the duty is required to be passed in terms of the provisions of sub-
section 8 of Section 28 of the Customs Act. In the instant case, no order under
Section 28 (8) of the Customs Act has been passed by the proper officer and as
such the duty cannot be said to be payable in accordance with the provisions of
Section 28. Resultantly, the provisions of Section 28AA of the Customs Act will
not be applicable to the facts of the present case.

Thus, the only remaining provision of charge of interest is Section 47 (2) of the
Customs Act which is reproduced under for ease of reference:

The importer shall pay the import duty -

(a)on the date of presentation of the bill of entry in the case of self-
assessment; or

(b)within one day (excluding holidays) from the date on which the bill of
entry is returned to him by the proper officer for payment of duty in the
case of assessment, reassessment or provisional assessment; or

(c)in the case of deferred payment under the proviso to sub-section (1),
from such due date as may be specified by rules made in this behalf,

and if he fails to pay the duty within the time so specified, he shall pay
interest on the duty not paid or short-paid till the date of its payment, at
\ such rate, not less than ten per cent. but not exceeding thirty-six per
" cent. per annum, as may be fixed by the Central Government, by
« / notification in the Official Gazette.

The above statute stipulates the time frame for paying the Customs duty and
failure to do so would attract interest at the above specified rate of 15% per
annum as specified in Notification No. 28/2002-Cus (NT), dated 13.5.2002. In
cases where the Bill of Entry is re-assessed, the duty is required to be paid on
the date on which the same has been returned to the importer as stipulated in
Section 47 (2) (b) of the Customs Act. And in the event of failure to do so,
interest would be payable for the number of days delay from the date of return of
the Bill of Entry to the actual date of payment of duty;

The above position of law has been upheld by the Hon’ble Ahmedabad Tribunal
in the case of M/s Essar Project India Ltd. reported at 2019 (369) ELT 1547 (T);
In the instant case, the Bill of Entry has been re-assessed in terms of the
provisions of Circular No. 16/2023-Cus, and as such the instant case is
governed by the provisions of Section 47 (2) (b) of the Customs Act. In terms of
the said provision, the due date for making payment of duty is the date on which
the Bill of Entry is returned to us by the proper officer after re-assessment. Thus,
interest would be payable only in cases where the duty is not paid on the date of
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return of Bill of Entry. In case of failure of payment of duty on the same day,
interest would be payable for the number of days delay from the date of return of
the Bill of Entry to the actual date of payment of duty. However, the interest in
the present case has been computed from the date of presenting the Bill of Entry
till the date of making payment which is erroneous and bad in law;

»  The 'pre-import' condition inserted in Notification No. 1 8/2015-Cus by virtue of
Notification No. 79/2017-Cus dated 13.10.2017 had been struck down as ultra
vires by the Hon'ble High Court of Gujarat in the case of M/s Maxim Tubes
Company Ltd. reported at 2019 (368) ELT 337 (Guj). The same was over-ruled
by virtue of the order dated 28.04.2023 of the Hon'ble Supreme Court in the
case of M/s Cosmo Films Ltd. (C.A. 290 of 2023). Thus, till the time that the
order of the Hon'ble High Court of Gujarat was over-ruled, the same remained
operative. This would mean that the ‘pre-import’ condition was not a part of
Notification No. 18/2015-Cus as amended till 28.04.2023 and as such the act of
non-payment of IGST by the Appellant was in consonance to the provisions of
law. Thus, even if it is assumed that interest is chargeable, the same would be
chargeable only from 28.04.2023 ie. the date when the order of the Hon'ble
High Court of Gujarat was over-ruled by the Hon'ble Supreme Court. Even, in
such a scenario, the findings of the adjudicating authority to the effect that
interest was payable from the date of filing the Bill of Entry is erroneous and

deserves to be set aside; AT

PERSONAL HEARING

4, Personal hearing in the matter was held on 08.05.2025. Shri ‘Joh_ﬁf‘;

2

Christian and Shri Ashish Jain, Consultants, appeared for hearing on behalf of the
Appellant. They reiterated the submission made in the appeal memorandum and vide
their additional submission have placed on record the Bombay High Court judgment in
case of A.R. Sulphonates Pvt. Ltd. v. Union of India reported at [2025 29 Centax 212
(Bom) (09.04.2025)] and submitted that the matter is squarely covered in the said
judgment and requested that the refund may be allowed.

DISCUSSION & FINDINGS

5. | have carefully examined the impugned order, the appeal memorandum
filed by the Appellant, their submissions during the hearing, and the documents and
evidence on record. The brief issue for determination is whether interest is chargeable
on the levy of IGST.

8.1 Before going into the merits of the case, | find that as per CA-1 Form of the
Appellant, the present appeal has been filed on 16.04.2024 against the impugned order
dated 12.02.2024 received by the Appellant on 01.03.2024, which is within the statutory
time limit of 60 days prescribed under Section 128 (1) of the Customs Act, 1962. As the
appeal has been filed against refund of interest on the IGST amount, pre-deposit under
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the provisions of Section 129E is not required. As the appeal have been filed within the
stipulated time-limit, the said appeal have been admitted and being taken up for disposal

on merits.

6. It is observed that the Appellant have filed the present appeal challenging
the amount paid as interest on the IGST, which they have claimed to have paid in terms
of the challan generated by the EDI system. It is observed that the Appellant has
contended that the demand of interest on IGST is unsustainable as there is no charging
provision under the Customs Tariff Act, 1975 authorizing the levy of interest on IGST.
Further, Section 3 (12) of the said Act, as it stood during the period of import, did not
extend the provisions of the Customs Act relating to interest or penalty to IGST levied
under Section 3 (7).

6.1 It is observed that the Appellant has relied upon various judicial
pronouncements to support their claim. However, particular attention is drawn to the
decision of the Hon'ble Bombay High Court in Mahindra & Mahindra Ltd. v. Union of
India [2022-VIL-690-BOM-CU], wherein the Court categorically held that in the absence
of a specific charging provision under the Customs Tariff Act, the levy of interest and
penalty on IGST is unsustainable. This view was reaffirmed and applied in the case of
A.R. Sulphonates Pvt. Ltd. v. Union of India & Ors. [2025 (4) TMI 578 (Bom.)], where the
Hon'ble High Court quashed the demand of interest and penalty on IGST levied under
Section 3 (7) of the Customs Tariff Act and also held that CBIC Circular No. 16/2023-
Cus, to the extent it seeks to recover interest, is not legally tenable. Both decisions
establish that Section 3 (12) of the Customs Tariff Act, prior to its amendment effective
from 16.08.2024, did not extend the provisions for interest or penalty to IGST, thereby

such demands devoid of legal authority.

fced as below:

“66. Further, as far as the applicability of Section 3 (12), after its amendment by
Finance (No. 2) Act, 2024, dated 16th August, 2024, is concerned, it would be
appropriate to first refer to the provisions of the amended Section 3 (12) of the
Tariff Act. Amended Section 3 (12) of the Tariff Act reads as under:-

"12:- The provisions of the Customs Act, 1962 (52 of 1962) and all
rules and regulations made thereunder, including but not limited to
those relating to the date for determination of rate of duty, assessment,
non-levy, short levy, refunds, exemptions, interest, recovery, appeals,
offences and penalties shall, as far as may be, apply to the duty or tax
or cess, as the case may be, chargeable under this section as they
apply in relation to duties leviable under that Act or all rules or
regulations made thereunder, as the case may be."

67. In our view, the amended Section 3 (12) of the Tariff Act is prospective in
nature and would apply only with effect from 16th August, 2024.”
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70. In our view, for all the reasons stated hereinabove, the impugned Order, to
the extent that it levies interest and penalty, is without the authority of law
and is liable to quashed and set aside.

71. As far as Circular No. 16/ 2023-Customs dated 7 th June, 2023 is
concerned, it seeks to recover interest along with IGST. The relevant part of the
said Circular reads as under:-

‘(a):- for the relevant imports that could not meet the said pre-import
condition and are hence required to pay IGST and Compensation Cess to
that extent, the importer (not limited to the respondents) may approach the
concerned assessment APRIL 09, 2025 S.R.JOSH/ 13-wp-19366-2024-
Judgement.doc group at the POI with relevant details for purposes of
payment of the tax and cess along with applicable interest. "

72. In our view, for all the reasons stated herein above, the said Circu%‘“‘
the extent that it seeks to recover interest, is bad in law. &

76. For all the aforesaid reasons, we pass the following orders: -
(i) It is declared that Circular No.16 of 2023-Customs dated 7" June, 2023, to
the extent that it purports to levy interest upon the IGST payment. is beyond

the provisions of the Customs Tariff Act, 1975 and is bad in law:;

(i) The impugned Order dated 15 August, 2024, to the extent that it seeks to
recover interest, confiscate goods, impose redemption fine and impose
penally, is quashed and set aside;

(iii) It is declared that the amendment to the provisions of Section 3 (12) of the
Customs Tariff Act, 1975 by Finance (No.2) Act, 2024 dated 16" August,
2024 is prospective in nature and is applicable only from 16" August, 2024
onwards;

6.3 In view of the above, it is observed that the issue involved in the aforesaid
judgments is identical in nature and squarely covers the present case as they had also
dealt with the recovery of interest as in the present case. In view of the same, the
adjudicating authority shall examine the facts of the case and decide the issue on the
basis of the aforesaid judgments.

i, In view of the discussions made above, | find that remitting the present
appeal to adjudicating authority for passing fresh speaking order in light of the aforesaid
judgments, has become sine qua non to meet the ends of justice. Accordingly, the case
is remanded back to the adjudicating authority, in terms of sub- section 3 (b) of Section
128A of the Customs Act, 1962, for passing a fresh order by following the principles of
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natural justice and legal provisions. In this regard, | also rely upon the judgment of
Hon'ble High Court of Gujarat in case of Medico Labs- 2004 (173) ELT 117 (Guj.),
Judgment of Hon'ble Bombay High Court in case of Ganesh Benzoplast Ltd. [2020 (374)
E.L.T. 552 (Bom.)] and Judgments of Hon'ble Tribunals in case of Prem Steels Pvt. Ltd.
[2012-TIOL-1317-CESTAT-DEL] and Hawkins Cookers Itd. [2012 (284) E.L.T. 677 (Tri.-
Del)] holding that Commissioner (Appeals) has power to remand the case under Section
— 35A (3) of the Central Excise Act, 1944 and Section — 128A (3) of the Customs Act,

1962.

8. Accordingly, | set aside the impugned order and allow the appeal filed by
the Appellant by way of remand to the adjudicating authority for passing fresh order after
considering the submissions made by the Appellant in the present appeal on record. The
Adjudicating Authority shall examine the available facts, documents, submissions and
issue speaking order afresh following principles of natural justice and legal provisions.
No view on merits has been expressed in this order.

(Amit Gu
Commissioner (Appeals)
Customs, Ahmedabad

F. Nos. S/49-45/CUS/AHD/24-25 Dated: 02.07.2025
1533

By Registered Post A.D.

To:
M/s. Omni Lens Pvt. Ltd.
i ; TT

5, Samruddhi, ' dLGE,STED
Opp. Sakar - llI,
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Copy to:

" The Chief Commissioner of Customs Gujarat, Customs House, Ahmedabad.
2. The Pr. Commissioner of Customs, Customs, Ahmedabad.
3. The Deputy Commissioner of Customs, Air Cargo Complex, Ahmedabad.
4. Guard File.
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