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This copy is granted free of cost for the private use of the person to whom it is issued.

2

(at i sc d qrqrR-e *t qrqti-s'

(a) any goods imported on baggage

(q(

(b)
in a conveyance for importation into Indja, but whjch are not

unloaded at their place of destination in India or so much of the quantity of such goods
as has not been unloaded at any such destination if goods unloaded at such destination
are short of the quantity required to be unloaded at that destination.

any goods loaded

(rT ( cilg qg ftqft * a-{d {f"t' Er.rfi ff
3r<r{rft

mqrq-o' qfrft{q, 1962 t' a{qrc x a-fi s-ff+ {fi-{

(c)

3

ck as provided in Chapter X of Customs Act, 1962 and the rules

ff irqrft {r< sq } crq ffifur nrq-qrd {vq Oi qrRS 
,

e revision application should be in such form and shall be verified in such
may be specified in the relevant rules and should be accompanied by :

mann

Payment of drawba

j-{QH!r fi+fi va drm 1ffi t trfrEc rrsv t r6c +'rtr dm ffi sr;iltrd sq-fti

Th

made thereunder.

(s)

(a) 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

(q) (qa <€ilri.fr h Erer+r qM T( a{Gcr ff a rftqt, qE O

(b)

(q) g-{0q!r+RqcT+fiffayftct

4 copies of the Application for Revision

(q) 5-+0rrq 
qrtct <rq-< r<+ + ftq mqrq-6 qfrfr{q, r e62 Gqr {rftEq i ffi+ fts fr q-q (fi-<,

frs,<rrc,dffi dtr frtrs q-+ h {ftf t qfi-q qrcr t i t zool-6svg * et rr4cr r.1000/-(Fcg gfi Esr(
qre ), *fi fr qrrrtr d, tcrrfuc g'mrr t rcrFrfi svm ff.qrlo ff*cftct cR {6, {irn rrqr

qrq/ nFnfi rrqr <s ft {rftr dR 6cs Sr vre qr vrt rr fr fi tfr ffs h sq + {.200r frcRgfifiqt
aft-+frfrftrhsvtt rooor-

(d) The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under
the Head of other receipts, fees, fines. forfeitures and Miscellaneous Items being the
fee prescribed in the Customs Act. 1962 (as amended) for filing a Revision Application.
If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs,lOOO/-.
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T€Yfrs{qfthffi srm{riftc$iltffqT-ff.t ffi rrr 16 erft frqr rqr t

m'qru-6 qefr{q rgez f,t qm rzg * * (1) (qtn dlift-cl h ard-< ffifua +ffi +
qrrd t rq;E t frt qfr Es crt*, t qci fr cr6d rr{q* rcm fr fr rs o,?cr ft ffi ft
a-rfto t : q-S+ + at<< qq-< nR-<Zrigr qft-{ (fi+fi *riray, 66 {zrq-q, tr"rs frrmt
dx-E qrf, a-{ fud + g-d-08"r qr+fi yq-d m q-rt {.
Under Section 129 DD(1) of the
following categories of cases, an

Customs Act, 1962 (as amended), in respect of the
y person aggrieved by this order can prefer a Revision

Application to The Additional secretary/Joint secretary (Revision Application), Ministry
of Finance, (Department of Revenue) parliament street, New Delhi within 3 months
from the date of communication of the order.

ffifue s-qfuc ?crlorder relating to :

qrcc t ancrd r<t tS ffffi qqn + qrqr rrcr Afr-{ flr+ d fi* qtrdr erm v-r rert r rrg
filr itt s{T Trrar gEr c-( silt qri + frq qEftT qrq silt < qri r< qT stt q-rq gra E(
Trft Tq qrc ff qmr t arEG-d rro t rff fr.

#E ff 1-e,rszO h r1q ri.6 {1qfl r h srfi-{ ffiR-d ftq qq {d(R S€ a{rtcr ff a

cfu, frrft 1rs cft q q-qrq tfr ff qrqmq tr6 Enz ilqr A-ir <rec

r.2, f
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4 copies of the Order-in-Orig inal, in addition to relevant documents, if any

(c)



I

Under sectlon 129 (a) ofthe said Act, every application made before the Appellate Tribunal

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of live Hundred rupees

6

4

qr{d F{qF s''cf,r A fr ? trqr{-tr qBft{q 1e62 fl qr(I 12e g (1) i, {fi-{ $tf ff'C -
3 t tr{r{q', ldq ger< {f6 dt( +{T r..( qftq q&n-'or + qqm ffifutr ct T( qfl-{

r< rrt {

q{;s t cfr itt qfr {s a{efl tqrq-di t erqFIT qRI {rrdi hrq d'. z i srffn qR(

In respect of cases other than these mentione

aggrieved by this order can file an appeal under section 129 A(1) of the customs Act,

1962 in form c.A.-3 before the customs, Excise and service Tax Appellate Tribunal at

the following address :

d under item 2 above, anY Person

Customs, Excise & Service Tax

Appellate Tribunal, West Zonal Bench
ff+rqm,:iftq c.crc r5t+ a i-+t r<

3imft-{ 3rf21flrT, qfM *ffq fid

2nd Floor, Bahumali Bhavan.

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

${ rrBFr, rgqrtr rr+{, fi-rr fi-crcrtn

g(, sIqTaET, 3r{rflEl.{-38 001 6

frqr{cs qBfrq-q, reez ff ETrt 129 g (6} m"*rgo qfrR'fi, 1eE2 6l Er<r 12e

C (1) * qfi{ qfrq t rr,+ ffifue ge; ftr A+ ilRC-
t irfi-{,

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1)

of the Customs Act, 1962 shall be accompanied by a fee of -

({) qBfirft dr(I qirn rrqr 5e ut< 6qTEr iTqr (tnql

rrcr {s ff <+rr ql"E qrcr Fcq qr srt +'c il fr cd Ef,r< {cq.
ir+d + rrqfu( qrxi t s-d nffi ftn'W

(a) where the amount of duty and interest deman

Customs in the case to which the appeal relates is five lakh rupees or less, one

thousand rupees;

ded and penalty levied by any officer of

(q) qBrrt am qiun rrqr gq, dr< qrq dqr {rrrql

.rqr ,k ff *r'q qi-q qft. 6cq t 4fu6 A +ft-{ ilt qqrff qrcI + qR-fi { d fr; ciq Esr<

aTftm t Hqfud q'rqi i s{i Rrft fr{rtro

ere the amount of duty and interest demanded an

stoms in the case to which the appeal relates is more than five lakh rupees but not

ceeding fifty lakh rupees, five thousand rupees;

d penalty levied by any officer of

@ qiTr rrfi gw at< u{fq (qt iFIrgTnq. q qqfua qrqi if fti nd Sqr{6 Brffi era

where the amount of duty and interest demanded an

customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees

d penalty levied by any officer of

(c)

(c) qrci, qin rrc qw i *ro or<t rG q<, f,6r t6 cr lJq

c ro{rr {,ri qr, q6i l,{q € G-{rE } t, qffq rer qq'n t

1,.zidsG-{Eti,lrre}sq 3rArr i E-aa sTltrrc'T n

An appeal against this order shall lie before the Tribuna I on payment of 7oo/o of the duty demanded where

duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute
(d)

t-r qrtcr i fts ,fi rrqffi fr {ERt t ftq qr Gffi rq rctsfi t fts frc rrq *fi-c I -
3rq{r (Ea) lrfte cr qr*<+ r* sT rsr+t{ h ftq Err< qrtfi h rrq tct rl-t nt sr gw fr
sitfr

yr&-r<qr h (qer <nr( r$r qri<t q-r- (6)gt; orfuG-rq ff E-r<r rzs tg) h q<,td q+{

5

rnn <e ff r+rr {qrs qrtr 6cg t qB{ A fr; Es trrn tqg.
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ORDER-IN.A PPEAL

M/s. Omni Lens pvt. Ltd., 5, Samruddhi, Opp. Sakar - lll, Navranpura,
Ahmedabad - 380 015 (hereinafter referred to as "the Appellant',) have filed the present
appeal in terms of section 128 of the customs Act, .1962 against the olo No.
S2lDclAcclolo/omni Lenst23-24, dated 12.02.2024 (hereinafter referred to as the
"impugned order") passed by the Deputy commissioner of customs, Air cargo comprex,
Ahmedabad (hereinafter referred to as the ,,adjudicating 

authority,,).

2 Briefly stated, facts of the case are that the Appellant had filed refund ctaim
of Rs. 34,14,422t- under section 27 (1) (a) of the customs Act, 1962 vide their tetter
dated 07.10.2023 in respect of interest charged on IGST recovered in terms of
provisions of Notification No. 1B/2005-cus, dated 01.04.201s read with supreme court
order dated 28.04.2023 in civit Appeal No. 290 of 2023 and circular No. .16/2023-cus,

dated 07.06.2023.

2.1 From the facts mentioned in the refund craim of the Appeilant, it was
observed that the Appellant did not observe the conditions of Notification No. 1 8/2015-
cus, dated 01 .04.2015. Hon'ble Supreme court in its order dated2}.o4.2o23 In civil
Appeal No. 290 of 2023 have held that the "Pre lmport condition in Notification No.
1812023-cus to be varid". The Appellant approached appropriate customs authority for
depositing amount of IGST for failure to observe conditlon of Notification No. 18/20i 5-
cus, dated 01.04.2015. Notification No. 'lg/2023-cus, dated 01 .04.201s requrres
recovery of IGST along with interest at the rate ot 1bo/o per annum from tne,.d#El-'))
clearance of goods if condition of the Notification are not compried with. Rccoffitfu. , '. .

Appellant have paid the inrerest amounting to Rs. 34,14,422l-, as detaired in rp$rir ffi}: I i ;

the impugned order. \,i, .,_l-*'.,rr:,r,.:' - ,'-,,.r'
2.2 There was ongoing dispute regarding exemption to the |GST in respect oi
goods cleared under the Advance Authorization governed by Notification No. 1gl2023-
cus as amended. The said Notification was amended vide Notificatio n No. 79t2o17 -

cus, dated 13.1o.2017 wherein the 'pre-import' condltion was inserted for the purpose of
granting exemption to IGST. such 'pre-import, condition was struck down as ultra_virus
by the Hon'ble High court of Gujarat in R/scA No. 1455g of 2o1B in the case of M/s.
Maxim Tube company P. Ltd. The resurt of the judgment was that the |GST was
exempted under Notification No. 1Bl2o1s without applicability of the ,pre-import,

condition.

imposition of IGST
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2 3 subsequenfly, the Hon'bre supreme court of rndia, vide order dated
28.04.2023, over-ruled the judgment of the Hon'ble High court of Gujarat in the case of
M/s. cosmo Films Ltd. (c.A. No. 290 ot 2023) arong with other tagged matters. on the
basis of the said judgment of the Hon'bre supreme court of rndia, the centrar Board of
lndirect raxes and customs (cBrc) issued circurar No. 16/2023-cus, wherein it was
clarified that in all similar cases, the Bills of Entry may be re-called and re_assessed for
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2.4 ln view of such clarification issued by the cBlc, the Appellant got the Bills

of Entry, as detailed at column No. 2 of the Table - A of the impugned order, re-

assessed and paid the IGST in respect of the goods imported under the said Bills of

Entry. Upon re-assessment, the systems created a challan for payment of IGST and

also the interest was computed by the EDI system and incorporated in the Challan ln

such circumstances, the Appellant had no option but to pay the IGST along with interest

in terms of the challan generated by the EDI system. Accordingly, the Appellant had

paid interest amounting to Rs. 34,14,4221- of which the details are as per column No. 5

of the Table - A of the impugned order.

2'5 ln support of the claim, the Appellant submitted the documents as

mentioned at Para 3 of the impugned order. The Appellant had produced CA Certlficate

dated 05.10.2023 issued by Kantilal Patel & co., chartered Accountants, Membership

No. .153599, office at KPC House, Besides High court Auditorium Gate, Sola,

Ahmedabad, whereby it had been certified that the Appellant have paid interest

amounting to Rs. 34,14,422.201- with regard to re-assessment of Bills of Entry filed for

the import of goods during the period from 13.10.2017 to 10.01.2019 and they have not

passed on the incidence of such interest to any another person but have borne the same

themselves. The said interest amounting to Rs. 34,14,4221- had been shown as

ables' in the Books of Accounts maintained by the Appellant

The adjudicating authority vide the impugned order has rejected the refund

s.34,14,4221-, of the APPellant

Authority, the Appellant have filed present appeal. The Appellant have, inter-alia, raised

various contentions and filed detailed submissions as given below in support of their

The adjudicating authority has not considered the grounds of refund as

submitted under statement R of the refund claim. The refund has been rejected

on the sole ground to the effect that the interest had been levied in accordance

to the conditions of Notification No. 18/201 S-Cus dated 1 .3-2015 and the case

relied upon by the them in the refund claim did not incapacitate the recovery of

interest in terms of the said notification;

The adjudicating authority has not considered the fact that the interest under

dispute is pertaining to levy and collection of IGST under Section 3 (7) of the

customs Tariff Act. section 3 (12) of the customs Tariff Act stipulated that the

provisions of customs Act will be applicable with respect to exemption from

duties under section 3 0f the customs Tariff Act which is evident from the

!:'

ii:

I

\3

relevant text of the statute rep uced under:

Page 5 of 17

Being aggrieved with the impugned order passed by the Adjudicating

cla ims.
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The provisions of the Customs Act, 1962 (52 of 1962) and the rules
and regulations made thereunder, inctuding those relating to
drawbacks, refunds and exem tion from duti s sha// so far as may
be, apply to the duty or tax or cess, as fhe case may be, chargeable
under this section as they apply in relation to the duties leviable under
that Act

) lt is by virtue of the above appricability that the exemption Notification No.
'1812015-cus dated 1 .3.2015 has been issued wherein the exemption to Basic
customs duties as we as duties / taxes reviabre under section 3 (7) of the
customs Tariff Act has been granted. However, it needs to be appreciated that
only the provisions pertaining to grant of exemption of duties have been
extended to the levies under Section 3 of the customs Tariff Act and no
corresponding powers under the customs Act have been extended to charge of
interest. Thus, the said notification doesn't enjoy the powers to create the charge
of interest so far as the revy under section 3 of the customs Tarrff Act is

concerned;

F lt also needs to be appreciated that the said Notification has been issued in

terms of the powers conferred by sub-section (1) of Section 25 of the customs
Act rhus, it is of vitar importance to examine the powers conferred under the
said statute and the relevant text of the same is reproduced under:

If the Central Go

interest so to do,

vernment r's safrsfred that it is necessary in the public 4 qiY
it ma b notificati in the cial Ga ette EX

{,-,}'..

(to be fulfillpd
before or after clearance) as may be specified in the notification goods
of any specified description from the whole or an aLt of dut
cusf s leviable reon

} The powers emanating from section zs (1) or the customs Act are restricted to
the act of exempting a part or whore of the duty. There is nothing in the said
statute which empowers the department to create the riabirity of interest by virtue
of a notification especially in light of the fact that no statutory provision for
interest has been made with respect to the revies under section 3 of the
customs Tariff Act. In such circumstances, the interest referred to in the said
notification is only for the purpose of Basic customs Duty leviable under section
12 of the customs Act read with section 2 of the customs Tariff Act and not with
respect to the levies under section 3 of the customs Tariff Act. The adjudicating
authority has over-looked the said scheme of things and proceeded to come to
an erroneous conclusion;

F Even otherwise, the Appellant humbly submit that a notification creating a ljability
for interest can be issued if and onry if the regisration empowers issuance of such
notification. section 25 of the customs Act does not grant such powers for
charge of interest. Additionally, it is submitted that Section 3 of the customs
Tariff Act does not make any provision for charge of interest in respect of the
levies made thereunder. rn right of such facts, the riabirity for interest cannot be

g powers having
created by virtue of a notification in absence of correspondin
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been provided for in the legislation. ln the instant case, there is no statutory

provision for charge of interest with respect to the levy under Section 3 of the

Customs Tariff Act as already discussed in the refund claim and as discussed

hereinbelow. However, the adjudicating authority has concluded that interest is

chargeable without attributing any statutory provision which levies the charge of

interest with respect to recovery of IGST under Section 3(7) of the Customs

Tariff Act;

That Section 12 of the Customs Act, 1962 levies duty on goods imported into

lndia at such rates as may be specified in the Customs Tariff Act, '1975. ln

Customs Tariff Act, 1975, Section 2 provides the rates at which duties of

customs are to be levied under the Customs Act, '1962 are as specified in the

first and second schedules of the Customs Tariff Act, 1975. ln Section 12 of the

Customs Act, 1962 there is no reference to any specific provision of Customs

Tariff Act, 1975. These facts are evident from the language employed in the

respective statutes which are reproduced under for ease of reference:

Section 12 of the Customs Act

Except as otherwise provided in this Act, or any other law for the time

being in force, duties of customs shall be levied at such rates as may be

specified under the Cusfoms Tariff Act, 1975 (51 of 1975), or anv

other law for the time being in force, on goods impofted into, or

exported from, lndia.

Secllon 2 of the Customs Iariff Act

The rates at which duties of customs shall be levied under the

Customs Act, 1962 (52 of 1962), are specified in the First and Second

Schedu/es.

The highlighted text of Section 12 of the Customs Act implies that the duties of

ustoms may be levied under 1)The Customs Act OR 2) Any other law for the

me being in force. Likewise, the highlighted portion of Section 2 of the Customs

ariff Act implies that the duties of customs which are levied under the Customs

Act is that which are specified in the First and Second Schedule to the Customs

Tariff Act. ln other words, the import duties levied under the Customs Act are

Basic Customs Duty as per the First Schedule to the Customs Tariff Act;

On the other hand levy of IGST under Section 3 (7) of the Customs Tariff Act,

1975 is not relatable to the first or second schedule but the rate is prescribed in

that section itself. This itself shows the charging section for IGST is not Section

12 of the Customs Act, 1 962 but Section 3 (7) of the Customs Tariff Act, 1975;

It may be appreciated that prior to introduction of Goods and Services Tax,

additional duty (which was known as CVD in trade parlance) was leviable under

Section 3 (1) of the Customs Tariff Act. With the inception of Goods and

Services Tax Act, 2017, sub-section 7 was inserted in Section 3 to the Customs

Tariff Act which provides for levy of IGST. Thus, prior to Goods and Services Tax

Act, CVD was leviable under Section 3 (1) of the Customs Tariff Act which is

akin to IGST leviable under Section 3 (7) of the Customs Tariff Act. Further, the

with respect to the levy under Section 3 of the

.n

a
I

',

',

judgment has been rende
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Customs Tariff Act and as such the same will be applicable to all the taxes/

duties leviable under Section 3 of the Customs Tariff Act. Thus, the position of

law as enunciated by the Hon'ble Supreme Court in the case of M/s Hyderabad

lndustries Ltd. supra is squarely applicable to the facts of the case at hand,

D The above principle was reiterated by the Hon'ble High Court of Bombay in the

case of Mis Mahindra & Mahindra Ltd. in Writ Petition No. 1848 of 2009;

F The above position of law is enunciated by the Hon'ble Supreme Court in the

case of M/s Hyderabad lndustries Ltd. reported at 1999 (108) ELT 321 (SC);

(Paras 12, 13 and 14 may be referred);

! The verdict of the Hon'ble High Court of Bombay was upheld by the Hon,ble

supreme court vide order dated 28.7.2023 in special Leave petition (civil) Diary

No. 1882412023. The Review Petition filed by the department against the said

order dated 28.7.2003 was dismissed by the Hon'ble Supreme Court vide order

dated 09.01.2024 in R.P (c) Diary No. 411gst2o23. Thus, it is a setfled position

of law that IGST is levied under section 3 (7) of the customs Tariff Act and not

under Section 12 of the Customs Act;

F lt is submitted that Section 3 of the Customs Tariff Act levies additional duties

equal to excise duty, sales tax, local taxes and other duties of which sub-section

7 pertains to levy of IGST. sub-section '12 of the said Section 3 ibrd stipulates

that the provisions of customs Act relating to drawback, refunds and exemption

from duties shall be applicable to the various duties leviable under the said

statute;

) Anti-dumping duty is levied under section gA of the customs Tariff Act. As

opposed to the above provisions, sub-section 8 of the said statute specificglly_.

mentions that the provisions of Customs Act relating to interest, pen

would be applicable to the said statute. For ease of understanding the

same is reproduced under

?.,..>

lrs

Qt',

I
i

.i:,.'a
The provisions of the Customs Act, 1962 (52 ot 1962) and the ruled

The above provision was amended by the Finance (No. 2) Act, 2004. prior to its

amendment, the same read as under:

The provisions of the Customs Act, 1962 (52 of 1962) and the rutes
and regulations made thereunder, retating to non-levy, shori levy,
refunds and appeals shafl as far as may be, appty to the duty
chargeable under this secfion as they apply in relation to duties teviable
under that AcL

comparison of the language emproyed in section 3 (12) and amended 9 A (B) of
the customs Tariff Act clearly establishes that the provisions of interest and

Page I of '17

and regulations made thereunder, inctuding those relating to the date
for determination of rate of duty, assessmenl non-levy, short levy,
refunds, interest, appeals, offences and penalties shall, as far as may
be, apply to the duty chargeable under this seclion as they appty in
relation to duties leviable under that Act.l
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penalty are made under Section I A (8) ibid for anti-dumping duty whereas no

such provisions have been enacted for the duties / taxes leviable under Section 3

of the Customs Tariff Act. No amendment to Section 3 (1 2) has been made on the

similar lines as those amendments made to Section 9A(8).

The above is fortified by the fact that safeguard duty and countervailing duty on

subsidized articles is levied under Sections 8 B and 9 respectively of the

Customs Tariff Act and the sub-sections I & 7 A respectively thereto specifically

include interest and penalty. The respective statutes are identically worded and

the same is reproduced under:

The provisions of the Customs Act, 1962 (52 of 1962) and the rules

and regulations made thereunder, including those relating to the date

for determination of rate of duty, assessmenl nonJevy, short levy,

refunds, interest, appeals, offences and penalties shall, as far as may

be, apply to the duty chargeable under this secfion as they apply in

relation to duties leviable under that Act.

The above position of law has been fortified by the Hon'ble High Court of

Bombay in the case of M/s Mahindra & Mahlndra Ltd. (W.P 1848120Q9) supra.

(Pa@26,27 &28 may be referred);

The above verdict of the Hon'ble High Court of Bombay was upheld by the

Hon'ble Supreme Court vide order dated 28.07.2023 in Special Leave Petition

(Civil) Diary No. 1882412023 and the Review Petition filed by the department

was also dismissed by the Hon'ble Supreme Court vide order dated 09.01 .2024.

It may be appreciated that prior to introduction of Goods and Services Tax,

additional duty (which was known as cVD in trade parlance) was leviable under

Section 3 (1) of the Customs Tariff Act. With the inception of Goods and

Services Tax Act, 2017, sub-section 7 was inserted in Section 3 to the Customs

Tariff Act which provides for levy of IGST. Thus, prior to Goods and Services Tax

Act, CVD was leviable under Section 3(1) of the Customs Tariff Act which is akin

to IGST leviable under Section 3(7) of the Customs Tariff Act. Thus, the position

of law as enunciated by the Hon'ble High Court of Bombay in the case of M/s

Mahindra & Mahindra Ltd. supra, as upheld by the Hon'ble Supreme Court, is

squarely applicable to the facts of the case at hand;

The Hon'ble High Court of Bombay was deliberating upon levy and charge of

interest and penalty on CVD or SAD under Section 3 or Section 3 A of the

Customs Tariff Act, 1975 or surcharge under Section 90 of the Finance Act'

2000. After consider g all the above facts, the Hon'ble High Court concluded as

.,

\1[c)d)

4'

$

tr

\

I

under
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The provisions of Section 3 (12) of the Customs Tariff Act when compared to

Section B B (9) 9 (7) and 9 A (8) clearly establishes that no provision for levy and

charging of interest and penalty has been made for the duties / taxes leviable

under Section 3 of the Customs Tariff Act.
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ln view of the above, imposing interest and penatty on the portion of
demand pertaining to surcharge or additional duty of customs or
special additional duty of customs is inconect and without juisdiction.

The additional duty of customs is leviable under section 3 of the customs Tariff

Act. Likewise, IGST is also leviable under section 3 of the customs Tariff Act.

Therefore, the decision of the Hon,ble High Court of Bombay, as upheld by the

Hon'ble Apex Court, is equally applicable to the facts of the case and hand.

Accordingly, the provisions of secilon 28AA of the customs Act will not be

applicable to IGST and as such interest is not chargeable in the instant case;

.The adjudicating authority has failed to consider the above judiciar

pronouncement of the Hon'ble supreme court. lt may be appreciated that the

law laid down by the Hon'ble supreme court is the law of the land in terms of the
provisions of Article 141 of the constitution of lndia and the same is reproduced

under for ease of refence:

141. Law dectared by Supreme Coutt to be binding on alt cou,:rs.-r{i:; .g:^
The law declared by the Supreme Court shall be binding on all coutti.f",,' a.
within the territory of tndia 

::i i f+;*,\0,,.:..,' --,..;\i:!

) The above provisions make it amply clear that the law laid down by the itrin'ple-i;-.
Supreme court is mandatorily abiding on the lower authorities. ln the daidd---/
02.05.2023 in the case of Satender Kumar Antil Misc. Application No.

203412022, the Hon'ble Supreme court has categorically mentioned that

wherever the judgment is applicable, its principles must be followed and there is

no question of violating the principles laid;

} ln the instant case, the judgment in the order dated 28.07.2023 in Speciat Leave

Petition (civil) Diary No. 18824t2023 in the case of Mahindra & Mahindra is.

squarely applicable to the facts of the case at hand since it has been delivered

on the interpretation of sub-section 6 (now renumb ered 12) of section 3 of the

customs Tariff Act. Thus, in light of the above judgment, the principles therein

have to be unreservedly followed and any deviation thereof would tantamount to

violation of the principles laid down;

F The principles of judicial discipline require that the orders of the higher

authorities / courts are to be followed unreservedly by the sub-ordinate officers.

This principle has been enunciated by the Hon'ble supreme court in the case of

M/s Kamlakshi Finance Corporation Ltd. as reported at 1991 (SS) ELTa33 (SC);

F ln the instant case, the adjudicating authority has ignored the law laid down by

the Hon'ble supreme court and proceeded to reject the refund claim. Further,

there is no discussion on the above aspects in the impugned order and the same

maintains complete silence with regard to the law laid down by the Hon,ble

Supreme court. Thus, the impugned order is violative to the principles of judicial

discipline and as such deserves to be set aside forthwith;

L
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Once it has been endorsed by the Hon'ble Apex Court that there is no provision

to charge interest with respect to the levies under Section 3 of the Customs Tariff

Act, the same is not open for another round of dispute. ln absence of any

provision to charge interest on the levies under Section 3 of the Customs Tariff

Act, which includes levy of IGST, the interest recovered from us assumes the

nature of collection without the authority of law. lt is a settled matter of law that

any amount collected without the authority of law cannot be retained and has to

be returned forthwith. They placed reliance on the case of Mis G B Engineers

reported at2016 (43) STR 345 (Jhar);

Similar observations have been made by the Hon'ble High Court of Karnataka in

the case of Mis KVR Construction reported at2012 (26) STR 195 (Kar);

The above case was affirmed by the Hon'ble Supreme Court as reported al2018

(14) GSTL J70 (SC). Apart from the above, there are a number of judgments of

various High Courts to the effect that any collection without authority of law

cannot be retained by the department. Thus, it was incumbent upon the

adjudicating authority to have returned the amount collected without the authority

of law under the guise of interest;

It needs to be appreciated that no recovery can be affected without the authority

of law as provided for under Article 246 of the Constitution of lndia which reads

as under:

"No tax shalt be levied or collected except by authoity of law"

lf taxes are not permitted to be collected without the authority of law, it goes

without saying that interest cannot be charged without authority of law. ln light of

express provision, any amount which has been collected unlawfully is

ired to be returned and cannot be retained by the Government. ln this

d, the findings of the Hon'ble Supreme Court in the case of M/s Mafatlal

stries Ltd. v/s Union of lndia reported at 1997 (089) ELT 247 (SC) are very

h relevant (Para 208,303 may be referred);

A}

IE

.t
uc

',

order which is violative of principles of natural justice;
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At this juncture reliance on case of M/s Somaiya Organics v/s State of Uttar

Pradesh reported at 2001 (130) ELT 03 (SC) is not out of context (Observatiori

Para28 and 32 may be referred);

The underlying principle laid down by the Constitution of lndia and the Hon'ble

Apex Court is to the effect that any duty, tax, amount, etc. cannot be collected

without the authority of law. For the purpose of charging and collecting interest

there ought to be an express provision in the relevant law. This principle has

been laid down by the Hon'ble Supreme Court vide order dated 16.07.1997 in

the case of Mis lndia Carbon Ltd.; 9.4

ln the instant case, the matter pertains to payment of IGST as payable in terms

of the provisions of Section 3 (7) of the Customs Tariff Act in respect of import of

goods; that there is no provision for charge of interest in respect of duties / taxes

leviable under Section 3 of the Customs Tariff Act which has been elaborated at

length hereinafter. This aspect has not been considered by the adjudicating

authority and as such the impugned order is a non-speaking, vague and cryptic
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F The adjudicating authority has also failed to consider the fact that the customs

Act makes provisions for payment of interest only in the following cases:

a. Finalization of Provisional Assessment - payment of interest is provided for

under Section sub-section 3 of Section 1g of the Customs Act;

b. where the duty is liable to be paid in accordance with the provisions of
section 28 - Provision for charging of interest has been made under section
28AA of the Customs Act;

c. Duty payable as a resurt of assessment - provision for charging interest on

delayed payment of duty has been made under sub-section (2) of section 47

of the Customs Act;

d. Payment of export duty - lnterest chargeable under sub-section 2 of section
51 of the Customs Act;

e. ln case of warehoused goods - rnterest chargeabre in terms of the
provisions of sub-section 2 of section 61 of the customs Act, section 72(1)

of the Customs Act and Secfion 73 A (3) of the Customs Act;

f. Recovery of erroneously paid drawback - lnterest chargeable under section
75 A (2) of the Customs Act.

Apart from the aforesaid provisions, there are no other provisions in the customs
Act for charging of interest.

The present issue does not pertain to finalization of provisionar assessment,
payment of export duty, warehoused goods or recovery of erroneously paid

drawback. Thus, the provisions of Sections 1S (3), 51 (2),61 (2),72 (1),7 j A (3)

and 75 A (2) of the Customs Act do not come to play in the instant case. After
having eliminated the above statutory provisions, the only remaining statutory
provisions are Section 2BAA and Section 47 (2) of the Customs Act; _L.::,'ii.-_ ..

section 28AA of the customs Act is reproduced under for ease of referendJ 2 " ' :.,-'

.! 4., ." \,,:

: ' il'-;i';ili li 'SECTION [28AA. lnterest on detayed payment of duty. 
- 

(i): .. i:...-';'l-,i. ' .; r

Notwithstandinganythingcontainedinanyjudgment,decree,orderoi,.:.,'-....'-.,-
direction of any court, Appeltate Tribunal or Lny a'uthority o, in ,ny 

'' -' ;:' ] ',./
other provision of this Act or the rules made thereunder, the person,
who is liable to pay duty in accordance with the provisions of
section 28, shall, in addition to such duty, be tiabte to pay interest, if
any, at the rate fixed under sub-section (2), whether such payment is
made voluntarily or after determination of the duty under that section.

The highlighted portion of the above statutory provision ampry demonstrates the
fact the provisions of section 2BAA will come into play only rn circumstances
where the duty is payabre in accordance with the provisions of section 28. The
concept of duty payable in accordance with the provisions of section 28 of the
customs Act finds credence in sub-section 1o which is reproduced under:

(10) Where an order determining the duty rs passed by the proper
officer under this section, the person liable to pay the said duty shall

Page 12 of 17
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pay the amount so determined along with the interest due on such

amount whether or not the amount of interest is specified separately.

The above statute expressly specifies that duty would be payable in accordance

with the provisions of section 28 of the customs Act only in cases where an

order determining duty is passed by the proper officer. Such order

determining the duty is required to be passed in terms of the provisions of sub-

section B of section 28 0f the customs Act. ln the instant case, no order under

section 28 (B) of the customs Act has been passed by the proper officer and as

such the duty cannot be said to be payable in accordance with the provisions of

section 28. Resultantly, the provisions of section 28AA of the customs Act will

not be applicable to the facts ofthe present case.

Thus, the only remaining provision of charge of interest is Section 47 (2) of lhe

Customs Act which is reproduced under for ease of reference:

The importer shall pay the import duty -

(a)on the date of presentation of the bill of entry in the case of self-

assessmenf; or

(b)within one day (excluding holidays) from the date on which the bill of

entry is returned to him by the proper officer for payment of duty in the

case of assessment, reassessment or provisional assessrnenf; or

(c)in the case of deferred payment under the proviso to sub-section (1),

from such due date as may be specified by rules made in this behalf,

and if he faits to pay the duty within the time so specified, he shall pay

interest on the duty not paid or short-paid till the date of its payment, at

such rate, nof /ess than ten per cent. but not exceeding thirty-six per

cent. per annum, as may be fixed by the Central Govemment, by

notification in the Official Gazette.

tt

\, .t

I

The above statute stipulates the time frame for paying the Customs duty and

farlure to do so would attract interest at the above specified rate of 15% per

annum as specified in Notification No.2812002-Cus (NT), dated 13.5.2002. ln

cases where the Bill of Entry is re-assessed, the duty is required to be paid on

the date on which the same has been returned to the importer as stipulated in

Section 47 (2) (b) of the Customs Act. And in the event of failure to do so,

interest would be payable for the number of days delay from the date of return of

the Bill of Entry to the actual date of payment of duty;

The above position of law has been upheld by the Hon'ble Ahmedabad Tribunal

in the case of M/s Essar Project lndia Ltd. reported at2019 (369) ELT 15a7 I);
ln the instant case, the Bill of Entry has been re-assessed in terms of the

provisions of Circular No. 16/2023-Cus, and as such the instant case is

governed by the provisions of Section 47 (2) (b) of the Customs Act. ln terms of

the said provision, the due date for making payment of duty is the date on which

the Bill of Entry is returned to us by the proper officer after re-assessment. Thus,

interest would be payable only in cases where the duty is not paid on the date of

Page 13 of 17
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return of Biil of Entry. rn case of fairure of payment of duty on the same day,
interest would be payabre for the number of days deray from the date of return of
the Bill of Entry to the actuar date of payment of duty. However, the interest in
the present case has been computed from the date of presenting the BiI of Entry
till the date of making payment which is erroneous and bad in law;

The 'pre-import' condition inserted in Notification No. 1Bl2015-cus by virtue of
Notification No. 7912017-cus dated 13.10.2017 had been struck down as ultra
vlres by the Hon'bre High court of Gujarat in the case of Mis Maxim Tubes
company Ltd. reported at2019 (368) ELT 337 (Gui). The same was over-rured
by virtue of the order dated 2g.04.2023 of the Hon'bre supreme court in the
case of M/s cosmo Firms Ltd. (c.A. 290 of 2023). Thus, tiil the time that the
order of the Hon'bre High court of Gujarat was over-rured, the same remained
operative. This wourd mean that the 'pre-import' condition was not a part of
Notification No. 18/201S-cus as amended til 2B.o4.zo2a and as such the act of
non-payment of |GST by the Appeilant was in consonance to the provisions of
law. Thus, even if it is assumed that interest is chargeabre, the same wourd be
chargeable only from 28.04.2023 i.e. the date when the order of the Hon,ble
High Court of Gujarat was over-ruled by the Hon,ble Supreme Court. Even, in
such a scenario, the findings of the adjudicating authority to the effect that
interest was payabre from the date of firing the Biil of Entry is erroneous and
deserves to be set aside; ,,.-?i,i, i;,

4 Personal hearing in the matter was held on 08.05.2025
Christian and Shri Ashish Jain, Consultants, appeared for hearing on be
Appellant. They reiterated the submission made in the appear memorandum and vide
their additional submission have praced on record the Bombay High court judgment in
case of A.R. Sulphonates pvt. Ltd. v. union of rndia reported at l2o2s 29 centax 212
(Bom) (09.04.2025)l and submitted that the matter is squarely covered in the said
judgment and requested that the refu nd may be allowed.

5 l have carefufiy examined the impugned order, the appear memorandum
filed by the Apperrant, their submissions during the hearing, and the documents and
evidence on record The brief issue for determination is whether interest is chargeable
on the levy of IGST.

5'1 Before going into the merits of the case, r find that as per cA-1 Form of the
Appellant, the present appear has been fired on 16.04.2024 against the impugned order
daled 12.02.2024 received by the Appeilant on 01 .03.2024, which is within the statutory
time limit of 60 days prescribed under section 128 (,1) of the customs Act, i962. As the
appeal has been fired against refund of interest on the |GST amount, pre-deposit under

':.r -'.Ji I
,"i.. rir : .\' i

Shri Jo.hn --..,, a ,.'
half of the
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the provisions of Section 129E is not required. As the appeal have been filed within the

stipulated time-limit, the said appeal have been admitted and being taken up for disposal

on merits.

6. lt is observed that the Appellant have filed the present appeal challenging

the amount paid as interest on the IGST, which they have claimed to have paid in terms

of the challan generated by the EDI system. lt is observed that the Appellant has

contended that the demand of interest on IGST is unsustainable as there is no charging

provision under the Customs Tariff Act, 1975 authorizing the levy of interest on IGST.

Further, section 3 (12) ot the said Act, as it stood during the period of import, did not

extend the provisions of the Customs Act relating to interest or penalty to IGST levied

under Section 3 (7).

6.1 lt is observed that the Appellant has relied upon various judicial

pronouncements to support their claim. However, particular attention is drawn to the

decision of the Hon'ble Bombay High court in Mahindra & Mahindra Ltd. v. union of

tndia 12022-Y|L-690-BOM-CUl, wherein the Court categorically held that in the absence

of a specific charging provision under the Customs Tariff Act, the levy of interest and

penalty on IGST is unsustainable. This view was reaffirmed and applied in the case of

A.R. Sulphonates Pvt. Ltd. v. {Jnion of lndia & Ors. 12025 (4) TMI 578 (Bom.)1, where the

Hon'ble High Court quashed the demand of interest and penalty on IGST levied under

Section 3 (7) of the Customs Tariff Act and also held that CBIC Circular No. 16/2023-

cus, to the extent it seeks to recover interest, is not legally tenable. Both decisions

establish that Section 3 (12) of the Customs Tariff Act, prior to its amendment effective

from 16.08 2024, did not extend the provisions for interest or penalty to IGST, thereby

I

i4
IJ

.$ I have perused the aforesaid judgments and the relevant para of the

6 bay High Court in the case of A.R. Sulphonates vs. Union of lndia & Ors

CCd as below

"66. Fufther, as far as the applicability of Section 3 (12), after its amendment by

Finance (No. 2) Act, 2024, dated 16th August, 2024, is concemed, it would be

appropriate to first refer to the provisions of the amended Section 3 (12) of the

Tariff Act. Amended Section 3 (12) of the Tariff Act reads as under:-

"12:- The provisions of the Customs Act, 1962 (52 of 1962) and all

rules and regulations made thereunder, including but not limited to

those relating to the date for determination of rate of duty, assessmenf,

non-levy, short levy, refunds, exemptions, interest, recovery, appeals,

offences and penalties shafi as far as may be, apply to the duty or tax

or cess, as the case may be, chargeable under this section as they

apply in relation to duties leviable under that Act or all rules or

regulations made thereunder, as the case may be."

67. ln our view, the amended Secflon 3 (12) of the Taiff Act is prospective in

nature and would apply only with effect from 16th August, 2024."

i
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such demands devoid of legal authority.



71. As far as Circular No. 16/ 2023_Customs dated 7 th June, 2023 is
concerned, ff seeks to recover interest arong with rGsr. The rerevant part of the
said Circular reads as underi

72. ln our view, for all the reasons stated herein above the said Circula
the extent that it seeks to recover tn teresf, ls bad in law

"(a):- for the relevant impofts that coutd not meet the said pre-import
condition and are hence required to pay IGST and Compensalion Cess to
that extent, the impofter (not timited to the respondents) may approach the
concemed assessmentApRtL Og, 2O2S S.R.JOSH/ 13_wp-19366-2024-
iudgement.doc group at the pOt with relevant detaits for purposes of
payment of the tax and cess atong with applicable interest.,,

I

:!

I
I

1

76. For all the aforesaid reasons, !4/e pass the foltowing orders: _ t2tg- r

(i) lt is declared that circutar No.16 of 2023-customs dated 7th June, 2023, to
the extent that it purpofts to levy interest upon the IGST payment, is beyond
the provisions of the Customs Taiff Act, 1975 and is bad in law;

(ii) The impugned order dated 1st August, 2024, to the extent that it seeks to
recover interest, confiscate goods, impose redemption fine and impose
penalty, is quashed and sef aside,.

(iii) lt is declared that the amendment to the provisions of secfion 3 (12) of the
cusforns Tariff Act, 197s by Finance (No.2) Act,2024 dated 16th August,
2024 is prospective in nature and is appticabte only from 16th August, 2024
onwards;

6.3 ln view of the above, it is observed that the issue invorved in the aforesaid
judgments is identical in nature and squarely covers the present case as they had also
dealt with the recovery of interest as in the present case. rn view of the same, the
adjudicating authority shall examine the facts of the case and decide the issue on the
basis of the aforesaid judgments.

7 ln view of the discussions made above, r find that remitting the present
appeal to adjudicating authority for passing fresh speaking order in right of the aforesaid
judgments, has become sine qua non to meet the ends of justice. Accordingry, the case
ts remanded back to the adjudicating authority, in terms of s
12BA of the Customs Act, 1962, for passing a fresh order b

ub- section 3 (b) of Section

y following the principles of
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70' ln our view' for al the reasons stated hereinabove, the impugned order, to
the extent thrt it
and is liable to auashed and set aside
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natural justice and legal provisions. ln this regard, I also rely upon the judgment of
Hon'ble High court of Gujarat in case of Medico Labs- 2004 (173) ELT 117 (Guj.),

Judgment of Hon'ble Bombay High court in case of Ganesh Benzoplast Ltd. [2020 (374)
E.L.T. 552 (Bom.)l and Judgments of Hon'ble Tribunals in case of prem steels pvt. Ltd

12012-TloL-1317-CESTAT-DELI and Hawkins cookers ttd.I2o12 (284) E.L.T. 677 (Tri._

Del)l holding that commissioner (Appeals) has power to remand the case under section

- 35A (3) of the central Excise Act, 1944 and Section - lzBA (3) of the customs Act,

1962.

8. Accordingly, r set aside the impugned order and ailow the appear fired by
the Appellant by way of remand to the adjudicating authority for passing fresh order after
considering the submissions made by the Appellant in the present appeal on record. The
Adjudicating Authority shall examine the available facts, documents, submissions and

issue speaking order afresh following principles of natural justice and legal provisions.

No view on merits has been expressed in this order.

The appeal preferred by the Appellant is allowed by way of remand

!. \

\ir.'
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