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M/s. Tube Trading Co.,
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NAME AND ADDRESS OF THE Near Laxmi Ice Factory, Dabhoi Road,

APPELLANT: Pratapnagar, Vadodara - 390004.
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This copy is granted free of cost for the private use of the person to whom it is issued.
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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following categories of
cases, any person aggrieved by this order can prefer a Revision Application to The Additional Secretary/Joint
Secretary (Revision Application), Ministry of Finance, (Department of Revenue} Pa(kﬁﬁeﬂj&fet, New

Delhi within 3 months from the date of communication of the order. /,,«53 *—-\‘\.:j,-:;\
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Frafafaa wafa sme/order relating to :

TS & =4 | Sarfad $ig AT

any goods imported on baggage.

R T AT 3 B [P aTeT § el T Al WIRd § 3 o] VAT W IR 7 7 A
AT 3 TS I U IR 9 & e endférd wrer SaR 7 &1 UR U1 I e RITF TR AR TY
ora S A # oriférg are | st En

any goods loaded in a conveyance for importation into India, but which are not unloaded at their place of
destination in India or so much of the quantity of such goods as has not been unloaded at any such destination
if goods unloaded at such destination are short of the quantity required to be unloaded at that destination.

BTTRIe® SATUTTaH, 1962 % ST X TUT SHS YT GTE T (7 & ded Yeob aTas

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder.
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The revision application should be in such form and shall be verified in such manner as may be specified in
the relevant rules and should be accompanied by :

(@)

FTE BTG, 1870 P TS H.6 AT 1 $ U (U (BT MY FTHR 59 TG 1 4 Ffadi.
R te wfy & varw 18 &Y =marey g fewe o g1 TRt

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under Schedule |

| item 6 of the Court Fee Act, 1870.

TS SeaTavl & SraTaT ATy T e B! 4 wiew, afe gt

(b)

4 copies of the Order - In - Original, in addition to relevant documents, if any

m

TRIE0T & forg mae Bt 4 wiai

(c)

4 copies of the Application for Revision.

()

QRTEIT 3MTde QTR §4 & 170 ATHTR[ew ATUTTaH, 1962 (Ui ua) & FuiRa v siem
Tite W gvs wedtaf fafay wal & i sl omar @ § 3. 200/-(F T &Y Y A AT 3.1000/-
(EUT TF TR FH ), ST 2 wrren 81,2 WA YiEE & HitE 9 ELeR.6 B gt
T3 (e T AT ST, ST 717 &8 B! URISR EIL TS ARG AT SHE AT A A B &
Y| 5.200/- 3R T2 v arE | T g1 df BiF & 9 F 3.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs. 200/~ (Rupees two Hundred only) or Rs.
1.000/- (Rupees one thousand only) as the case may be, under the Head of other receipts, fees, fines,
forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962 (as amended) for filing
a Revision Application. If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs. 200/- and if it is more than one lakh rupees, the fee is Rs. 1000/-,

e . 2% A TATHG! & ATaT o0 HIHE] & W=y A afe 1S crad 39 ATG H ATed
HEW ST 81 af & Ao Affraw 1962 B URT 129 T (1) F el Bid W.g.-3 H e,
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In respect of cases other than these mentioned under item 2 above, any person aggrieved by this order can file

an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and
Service Tax Appellate Tribunal at the following address :

,WG@I@WH%‘C{TW Customs, Excise & Service Tax Appellate Tribunal,

Irdiferaaifirezur, ufsndt aeg Uls West Zonal Bench

IR} it ggHTel Had, de ARYRFR ger, | 2" Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge,
YAl fgHaldaG-380016 Asarwa, Ahmedabad-380 016
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| Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the Customs Act,
1962 shall be accompanied by a fee of -

3rdter § T ATTe § Srel [t AaTes USRI GIRT HRT 14T Y[owh R ATl Gl Oy |
A1 &S B IHH UId A1 ¥UT IT IHE S §1 61 TP §9R I,

(a)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is five lakh rupees or less, one thousand rupees;

()

Srdter § rafRa AT | oTeT [Bul AHIR[e® TIPSR GIRT HIT 19T Yo 17 oaTe a4 T
1 ES S YW UTd ARE T F e 51 A $ud vare e @ oifUe 7 81 4t Ui g9 $UT

(b)

where the amount of duty and interest demanded and penalty levied by any officer of  Customs in the case
| to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five thousand
rupees ;

(m

3rdte & WA AT § SieT [t STHTRIe® USR] §IRT JR 4T [[eh 311X ST 4T eIl
A1 ¢S & Y& H U9 a1d ¥UT & 3 81 1. 39 89k $UT.

(c)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is more than fifty lakh rupees, ten thousand rupees

3 ST b faeg SHSBRUI B [IHA, AR 7T Lo & 10 % &l B UR,581 Yeb Ul Yodb U4 48 (941G
HEAMES 0 % 3T FA R, 581 $ad <8 [9are § 8,3 a1 Sie|

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

I HfUas B URT 129 (@) F Srta orfta Wfievor & GHe ark U@ e U3- (@) IF
3me & forg ar wrefoat ®t gua & fore ar fsedt sa water & forg fvw g andier : - arar
(@) rdter a1 SHTdE U HT IATd & g grR 3imde & |1 $Ud Ui §) &1 Yoo o} waw g
TR,

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

1. M/s. Tube Trading Co. (hereinafter referred as ‘the appellant) has filed the
present appeal under Section 128 of the Customs Act, 1962, against an Order-In-Original
No. 07/AC/SRT/2024-25 dated 08.11.2024 (hereinafter referred to as ‘the impugned
order), passed by the Assistant Commissioner of Customs, Customs Division Surat,

Surat (hereinafter referred to as the ‘adjudicating authority’).

% Facts of the case, in brief, are that the appellant has supplied MS Plates and TOR
Steel (HSN Code 7208 and 7214) of various size to an SEZ Unit viz. Jubilant Ingrevia Ltd.
situated within Jubilant SEZ. The subject goods were attracting export duty @15% during
the period of 22.05.2022 to 18.11.2022 as per the provisions of Notification No.28/2022-
Customs and 29/2022-Custom, both dated 21.5.2022. As the appellant had not paid
export duty on their supply to SEZ Unit, a Show Cause Notice dated 15.05.2024 came to
be issued by Assistant Commissioner of Customs, Custom Division-Surat, towards
demand of Export Duty of Rs. 1,28,472/- along with interest under the provisions of
Section 28(1) and Section 28AA of the Customs Act, 1962. Vide impugned order dated
08.11.2024, the said demand has been confirmed by the adjudicating authority.

3. Being aggrieved, the appellant has filed the present appeal, mainly on the

following grounds of appeal.

3.1  The Adjudicating Authority has wrongly relied upon third proviso to Rule 27 of
SEZ Rules, 2006 to confirm export duty in respect of goods supplied to Unit in SEZ.

3.2 The Appellant also referred to and relied upon Section 2 of the Customs Act, 1962
which provides definition under the said Act. Sub-Section 18 of Section 2 provides for
definition of “export” and sub-Section 19 of Section 2 provides for definition of export

goods which are reproduced as under:

(18) "export", with its grammatical variations and cognate expressions, means

taking out of India to a place outside India;

(19) "export goods"” means any goods which are to be taken out of India to a place

outside India;

3.3  As per above definition, the goods supplied to territory within India will not be

treated as export and accordingly the same will not fall under the category of export of
—
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goods as per Section 2 (18) and (19) of the Customs Act, 1962. The Appellant submitted
that the goods supplied within territory of India will not fall under the definition of export
as discussed above and therefore the question of levying export duty, under Section 12
of the Customs Act, 1962 read with Section 8 of the Customs Tariff Act, 1975, will not
arise at all. Accordingly, the goods supplied by the Appellant to SEZ Unit within India

are not chargeable to export duty under above two Notifications.

3.4  The Appellant submitted that Section 26 of the SEZ Act, 2005 provides for
exemption from payment of any duty of Customs under the Customs Act, 1962 or the
Customs Tariff Act, 1975 or any other law in respect of goods imported into or services
provided in a Special Economic Zone or a Unit. Further, Section 51 of the SEZ Act, 2005
provides for overriding effect of SEZ Act over any other law for the time being inforce.
The appellant further submitted that in view of the provisions of SEZ Act, 2005, the goods
supplied by them were eligible for exemption from payment of any duty of Customs

which are levied under Customs Tariff Act, 1975 and under Customs Act, 1962.

3.5  The Appellant further submitted that the issue of export duty in respect of goods
supplied from domestic tariff area to SEZ Unit is squarely covered in favour of noticee
firm in the case of ESSAR Steel Limited Vs. Union of India - 2010 (249) ELT 3 (Gujarat
High Court), whereby Hon'ble High Court of Gujarat held that export duty will not be

leviable on transaction of supply of goods from domestic tariff area to SEZ Unit. The
Appellant also submitted that the Special Civil Application No. 5698 of 2010 filed by Union
of India against the above judgment of ESSAR Steel is also dismissed by the Apex Court

of India.

4. In view of the above, the appellant submitted that the issue is no longer “Res-

Integra” and therefore the impugned order dated 08.11.2024 required to be set aside.

< 5. The appellant has submitted a printout of e-payment transaction receipt towards
payment of Rs. 9,636/- vide Challan No. 1801433281 dated 08.11.2024 towards payment of
pre-deposit calculated @7.5% of the duty amount under the provisions of Section 129E
of the Customs Act, 1962.

6.1 In the Form No. C.A.-1, the appellant has shown the date of communication of the
impugned order dated 08.11.2024, as "16.11.2024'. Whereas, the appeal has been received
in this office on 20.01.2025. Thus, this appeal has been filed after a delay of 05 days

v
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beyond the normal period of 60 days, as prescribed for filing appeal under Section 128
of the Customs Act, 1962. The appellant has applied for condonation of delay in filing of
appeal.

6.2  Asregards condonation of delay up to a period of 30 days in filing appeals, | refer
the Judgment of Hon’ble Supreme Court in the case of Collector, Land Acquisition
Anantnag and Another Vs. Mst. Katiji and Others reported in 1987 (28) ELT 185 (SC),

wherein it has been held that a justifiable liberal approach should be adopted in cases
of condonation of delay. Accordingly, | condone the delay of 05 days in filing the Appeal,
as per the first proviso to Section 128(1) of the Customs Act, 1962.

7. In view of the above position, the appeal has been admitted and being taken up

for disposal.

8. One set of the appeal memorandum has forwarded to the Assistant
Commissioner of Customs, Division Surat, for comments vide this office letter dated
25.03.2025, but no reply thereof has been received. So, | proceed to decide the appeal

on the basis of documents submitted by the appellant.

PERSONAL HEARING

9. Personal Hearing in respect of the appeal was held on 03.12.2025, which has been
attended by Mr. Shailesh Vyas, Advocate, on behalf of the appellant. He reiterated the

submissions made at the time of filing of appeals.

10. Vide email dated 03.12.2025, he submitted additional submissions, it which it has
been stated that the same identical issued squarely covered in the matter of Union of
India Vs. Adani Power Limited (2025) 36 Centax 257 (S.C.), wherein it has been inter alia
held that Export duty is not leviable on goods supplied from DTA to SEZ.

DISCUSSION AND FINDINGS
1. | have carefully gone through the written as well as oral submissions made by or
on behalf of the appellant viz. M/s. Tube Trading Co. The issue involved in the appeal is

whether export duty on the goods supplied by the appellant to SEZ Unit is leviahle or

not.

12. In the Judgment dated 04.11.2009 in the case of Essar Steel Limited and Adani
Power Ltd. Vs. Union of India [2010 (249) E.L.T. 3 (Guj.) = 2009 (11) TMI 141 - GUJARAT
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HIGH COURT], Hon'ble High Court of Gujarat has held that the levy of export duty on the
goods supplied from Domestic Tariff Area to Special Economic Zone is not justified; that
the petitioners not to be called upon to pay export duty on movement of goods from DTA
to SEZ units or developers. | note that Special Leave to Appeal (Civil) No. 5698 of 2010
with SLP (C) Nos. 6204, 6307, 7818, 7931, 9243 and 10118 of 2010 filed by Union of India
against the aforesaid Judgment dated 04.11.2009 has been dismissed by Hon'ble
Supreme Court on 12.07.2010 [Union of India v. Essar Steel Ltd. - 2010 (255) E.L.T. All5
(S.C.)]. However, the said Order dated 12.07.2010 has been recalled by Hon'ble Supreme
Court vide Order dated 10.02.2020 reported as Union of India Vs. Essar Steel India Ltd.

[2022 (380) ELT 403 (SC)] and the SLPs had been restored. Now, Hon'ble Supreme Court

has decided this issue vide Order dated 28.08.2025, which has been reported as Union
of India Vs. Adani Power Ltd. [(2025) 36 Centax 257 (S.C.)]. In the said latest Order, it

has been observed and held by the Apex Court as under:

4.3 Similarly, the third question has been considered by the High Court in
paragraph 41.3 and after discussion, the answer to the said question has been
given in paragraph 41.3.4 of the impugned judgment. Consequently, the High Court
has held in paragraph 42 as under:

“42. In view of the above discussion and findings arrived at as well as
conclusion drawn, the levy of export duty on goods supplied from the
Domestic Tariff Area to the Special Economic Zone is not justified. The
pelitioners are, therefore, not to be called upon to pay export duty on
movement of goods from Domestic Tariff Area to Special Economic Zone
units or developments.”™

‘6. We find that the High Court has rightly arrived at the conclusions in the
aforesaid paragraphs on a correct interpretation of the provisions of the
aforesaid two Acts. In the circumstance, we do not find any reason to interfere

with the impugned judgment. Hence, the appeals are dismissed.

7. On a conjoint reading of the aforesaid provisions, we find that Section 12 of the
Customs Act, 1962 is the charging Section. However, under Section 26 of the SEZ
Act, power is reserved to grant an exemption or a concession if under the

provisions of the Customs Act, 1962, a duty is leviable as per the charging

Sections. j@/
|
|
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8. Itis also necessary to observe as submitted by the learned senior counsel for
the respondent(s) that the Madras High Court as well as the Andhra Pradesh High
Court have also taken a similar view as discussed in the aforesaid impugned
judgment. In the circumstances, all appeals arising therefrom are also

dismissed.”

13. However, | find that the above Order/Judgment relates to the period prior to the
amendment of Rule 27 of the SEZ Rules, 2006, vide Notification No. GSR 909(E) dated
19.09.2018 issued by the Ministry of Commerce and Industry. Vide the said amendment,
fifth Proviso to Sub-Rule (1) of Rule 27 of the SEZ Rules, 2006, has been inserted, which

is as under:

“Provided also that supplies from Domestic Tariff Area to Special Economic Zones
shall attract export duty, in case, export duty is leviable on items attracting export

duty.”

14. Therefore, it has to be examined as to whether export duty in this case can be
demanded wherein the period involved is from 22.05.2022 to 18.11.2022 i.e. after insertion

of the above-mentioned Proviso.

15. | find that above-mentioned fifth Proviso to Sub-Rule 27(1) has been stuck down
by Hon'ble High Court of Andhra Pradesh in Writ Petition No. 15528 of 2024 in the case
of TUF Metallurgical Pvt. Ltd. vs. Union of Indja reported as (2025) 35 Centax 280 (A.P.)
[18-09-2025]. Para 27 of the said Order is as under:

“27. Be that as it may, we set aside the decision dated 26.04.2024 and hold that
5th proviso to sub-rule (1) of Rule 27 of the Special Economic Zone Rules, 2006,
as ultra vires the Special Economic Zone Act, 2005 and is accordingly, struck

down. This writ petition is accordingly allowed.”

16.1  Further, | find that the even after insertion of the fifth Proviso in Sub-Rule 27(1)
of the SEZ Rules, 2006, vide Notification dated 19.09.2018, there are no corresponding
amendments in the provisions of Section 2(18) and 2(19) of the Customs Act, 1962, which
define the terms “export” and “export goods” respectively. The said definitions are as
follows:

(18)  "export’, with its grammatical variations and cognate expressions, means

taking out of India to a place outside India; " T
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(19)  “export goods" means any goods which are to be taken out of India to a

place outside India;

162 Further, the definition of the term “India”, as given in Section 2(27) ibid, says that
“India" includes the territorial waters of India. In absence of amendment in any statutory
provision of the Customs Act, 1962, | am of view that Export duty cannot be levied merely
by virtue of amendment in Rule 27(1) of the SEZ Rules, 2006 vide Notification dated
19.09.2018. Further, the said amendment, i.e. fifth Proviso to Rule 27(1), has already been
held as ultra vires to the SEZ Act, 2005 and stuck down by Hon’ble High Court of Andhra

17. As regards the requirement of amendments in the provisions of the Customs Act,
1962, to levy export duty on supply of goods from DTA to SEZ, | also rely upon the Order
dated 27.04.2012 of Hon'ble Madras High Court in the case of Advait Steel Rolling Mills
Pvt. Ltd. Vs. Union of India [2012 (286) E.L.T. 535 (Mad.)]. The last Para of the said order

is as follows (underline supplied):

‘30. As there is no movement of goods from India to a place outside India, export
duty cannot be levied. In fact, there is no ‘export’ of goods, as per the relevant
provisions of the Customs Act, 1962. When the Special Economic Zones Act, 2005,
is a separate Code, it would not be open to the respondents to levy duties of
customs on goods moved from Domestic Tariff Areas into Special Economic
Zones, as per the definition found in Section 2 of the Customs Act, 1962. Further,
when the definition of term ‘export’in Section 2(m) of the Special Economic Zones
Act, 2005, is clear and specific, the definition of ‘export, found in Section 2(18) of
the Customs Act, 1962, cannot be made applicable for the levy of duties of
customs on goods supplied from the Domestic Tariff Areas to the Special
1 _-"_Econamic Zones. As such, it would not be proper on the part of the respondents
] ° 'm‘r_o levy duties of customs on goods supplied from the Domestic Tariff Areas to the
/" linits situated in the Special Economic Zones. If levy of duties of customs are to
</ be made applicable to such goods it could only be by way of appropriate
amendments introduced in the Customs Act, 1962, as well as in the Special

respondents to levy duties of customs on such goods, by way of Notifications or
Circulars. The writ petitions are ordered accordingly. No costs.”

18. In view of the above provisions and orders, the legal position prevailed during the
period involved in the present appeal, does not authorise levy of export duty on supply
of goods from DTA to SEZ Unit. Therefore, | am of the considered view that the decisions
of Hon'ble Supreme Court in the case of Union of India Vs. Adani Power Ltd. [(2025) 36
Centax 257 (S.C.)] and Hon'ble High Court of Andhra Pradesh in the case of JTUF
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Metallurgical Pvt. Ltd. vs. Union of India [(2025) 35 Centax 280 (A.P.)] are squarely

applicable to the facts of the present appeal; and therefore, demand of export duty on
supply of the goods by the appellant to the SEZ unit is not sustainable. Therefore, the

impugned order passed by the adjudicating authority is required to be set aside.

19. In view of the above discussion and findings, | pass the following order.

Order

| set aside the Order-In-Original No. 07/AC/SRT/2024-25 dated 08.11.2024 passed by the
Assistant Commissioner of Customs, Customs Division Surat, and allow the appeal with

consequential relief, in accordance with law.

&3 Ve /ﬁ,, \V})\/’
\ (AMIT GUPTA) —

Commissioner (Appeals),
Customs, Ahmedabad

F.No. S/49-267/CUS/AHD/2024-25 Date: 11.12.2025

By E-mail (As per Section 153(1)(c) of the Customs Act, 1962)

To

M/s. Tube Trading Co.,

Near Laxmi lce Factory, Dabhoi Road,
Pratapnagar, Vadodara - 390004.
(email: tubetrading@hotmail.com )

Copy to:
1L The Chief Commissioner of Customs, Gujarat, Custom House, Ahmedabad.

(email: ccoahm-guj@nic.in )

2 The Principal Commissioner of Customs, Custom House, Ahmedabad.
(email: cus-ahmd-guj@nic.in rra-customsahd@gov.in )

3. The Deputy/Assistant Commissioner of Customs, Custom Division Surat, Surat,
(email: Custech.surat@gov.in )

&4, Shri. Shailesh N. Vyas, Advocate, Vadodara. (email: shailesh69@yahoo.co.in )

5. Guard File.
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