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rriT,rTF-i :-
Passed by :- Shiv Kumar Sharma, Principal Commissioner

ry?'5IEef{IEdII :

Order-In-Original No: AHM-CUSTM-OOO-PR.COMMR-O1-24-25 Dated
LO.O4.2O24 in the case of M/s. Vital Laboratories Private Limitcd located at l)lot
No. 1710 & A1-22Oa, GIDC, Phase-III, Vapi-396195.

1 ftrq-d{ft(O ffitffit, sffiilrnffi:ql-+Tamffitr
1. This copy rs granted free of charge for private use of the person(s) to whom it

ls sen t

2. wentqrfuI{(Ed-€'tftq'fu-rffTraaffi-frrif}rcr6+fi-a.1TftrrtJ"e;,
T.gl?
rarflqraffige-srT?erhfr-6-asffiEqrqadre I 3fT{EtTd"ft+,rr, rftq1s1a,
.:;qrcqfffezi+{r+crffiA-6tur, <lrffqk{, {6qrfirr4-{,fift ,rrr q{{@,
ffierr.r.rr, 3ffir.{r, 3rfrIil{E-38o 0O4 +,Mffffio r

2. Any person deeming himself aggrieved by thrs Order may appeal against this
Order to the Customs, Excise and Service Tax Appellate Tribunal,
Ahmedabad Bench within three months from the datc of its communication.
The appeal must be addressed to the Assistant Registrar, Customs, Excise
and Service Tax Appellate Tribunal, 2nd Floor, Bahumali Bhavan, Nr.
Girdhar Nagar Bridge, Girdhar Nagar, Asarwa, Ahmedabad - 380004.

3. Tffirff-{sntwt ff .9. s f<Tffi(rtsqcr.{ft{rsl.m 1erfi-o) lM, t osz
i;F'zrq g i;scft-{c (2)

ffir
C-eaqffidr,

Rr+grcr{{rcf,qqr{rngffi
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3. The Appeal should be filed in Form No. C.A.3. It shall be signed by the
persons specified in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules,
1982.It shal1 be filed in quadruplicate and shall be accompanied by an equal
number of copies of the order appealed against (one of which at least shall be
ccrtihed copy). All supporting documents of the appeal should be forwarded
in quadruplicate.

a ,a.ffinz@3rffiqnmqnffi,

4. The Appeal including the statement of facts and the grounds of appeal shall
bc filed in quadruplicate and shall be accompanied by an equal number of
copies of the order appealed against (one of which at least shal1 be a certified
copy )

5. 'l'he form of appeal shall be in English or Hindi and should be set forth
conciselv and under distinct heads of the grounds of appeals without any
argr-rment or narrative and such grounds should be numbered consecutively

6

7

8

|ft;qftqpyqffift-w, I 9 62ftsrrr 1 29

{f,riftm-iffis

6. The prescribed fee under the provisions of Section 129A ofthe Customs
Act,1962 sha11 be paid through a crossed demand draft, in favour of the
Assistant Registrar of the Bench of the Tribunal, of a branch of any
Natronalized Bank located at the place where the Bench is srtuated and the
demand draft shall be attached to the form of appeal.

sqqgsftft x g+qreJd6, 3_.c6rJtsf,"i+{1qi(BiffiA-6:6oT+eyq} 7. 5y"

tr7rcf631,141q;4q4qrqrTm,rfrfla+a3rqe-qiqFrs-{Tqfftr$q-rit-+,drr.tfa"r<}Jrr+T'{erfli

rrle-ffiqrqrrft*r

7. An appeal against this order shall lie before the Tribunal on payment of 7.5'k
of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalt5z alone is in dispute".

;rrr,+rtqrJ;+srfbft{q, t S Z O

:}:

8. The copy of this order attached therein should bear an appropriate court fce
stamp as prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice No. VIII/ 10- 10/Commr./O&A /2022-23 dated
07.O9.2022 issued by the Commissioner of Customs, Ahmedabad to M/s.
Vital Leboratories Private Limited located at Plot No. 77lO & A7-22O8, GIDC,
Phase-lll, Vapi-396 195 .
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Brief facts of the case:
M/s. Vital Laboratories Private Limited located at PIot No. 1710 &

A1-22O8, GIDC, Phase-III, Vapi-396195 (IEC-0398063371) {herein after referred as
'the importer' or the Noticee' for the sake of brevity) are engaged in the import of
goods by avarling the benefit of exemption under Notification No.l8/2015 Cus
dated 01-04-2015 (as amended by Notification No. 7912017 Cus dated 13 l0
2017) under the Advance Authorizations Scheme.

2. Intelligence was developed by the Directorate of Revenue Intelligence,
Kolkata(herein a-fter referred to as 'DRI), to the effect that various importers had
imported various input materials without payment of Duty of Customs under cover
of a number of Advalce Authorizations issued by regional Directorate General ol
Foreign Trade (hereinafter referred to as DGFT). While executing such imports, the
importer availed benefit of exemption extended by Notification No.18/2015 Cus
dated 01-04-2015, as amended by the Customs Notification No.79/2017 dated 13
).O-2O1,7 , ald did not pay arly Customs Duty in the form of Integrated Goods &
Service Tax (IGST) levied under sub-section (7) of Section 3 of thc Customs Tarjff
Act, 1975, on such input materlals at the time of import. However, such exemption
was extended subject to the condition that the person willing to avail such bcncllt
should comply with pre-import condition and the hnished goods should bc
subjected to physical expofts only.

2.L During the course of scrutiny of records, it was noticed that M/s.
Vital Laboratories Private Limited, Plot No. 771O & A7-22O8, GIDC, Phase IIl, Vapi
396195 (IEC-0398063371) availed such exemption ln respect ol 03 (Thrt:r:)
licenses issued under Advance Authorizations Scheme, but whilc going through thc
process of such imports and corresponding exports towards discharge of exporl
obligation, they failed to comply with the pre-import condition, as demanded under
the said Notilication No. 79 /2O17-Cus dated 1,3-10-2017, that extended such
conditional exemption. Pre-import condition simply means that the goods should
be imported prior to commencement of export to enable the exporter to
manufacture finished goods, which could be subsequently exported
under the same Advance Authorization for discharge of Export
Obligation.

2.2 Accordingly. the investigation was initiated against the importer by u,:rr.

and also for giving evidences. Statement of Shri Surendra Shivaji
Jawale, Authorised Representative of the importer was recorded on
30.O5.2022 under Section 108 of the Customs Act, 7962 wherein he
interalia stated that:-

! he looked after the works related to export, import, export benefit, DGFT
related matters of the said Compaly;

) they had imported 'Quin Quina Cinchona Bzlrk' under CTH 12119039 undcr
O4 Advalce licenses artd used these raw materials for malufacturing of Quin
Sulphate/Qunin Hydrochloride/ Dry Hydrochloride classihed under CTH 29
of the Schedule 1 of the Customs Tariff Act, 1962. The details of the T,icenses
issued under Advalce Authorisation Scheme whcrein 'Quin Quina Cinr:hona
Bank' were imported are as under:-

Table- 1

Date of
Registration

Qty. of Quin
Quina Cinchona
Bark imported

Import Assessable
Value of Quin

Quina Cinchona
Bark (in Rs.)

1205,543 Kg

License No,

0370814757 27.O7 .2077
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03 1 0820003 22.O3.2078

0310424604

03) 07 24681

23.10.2018

25.10.2018

19,1.5,79,7541-

64,s38 Kg s8,48, s7sl-

1.295,919 Kg 18, 16,35,019/-
l

they had imported dried Cinchona Bark classified under CTH 12i19039
whcrcin IGST appJicable as import Duty is 5%; that they werc aware of thr:
facts that dried Cinchona Bark attracts IGST @ 5 % and fresh/ chiiled
Cinchona Bark attracts IGST @ Nil rate; that they had submitted a letter
dated 24 .O5.2O22 wherein they declared that tfleir imporled products
attracts IGST @. 5 %.

they had imported dried Cinchona Bark during the period from 13.10.2017
to 10.01.20'19 under Advance Authorisation Scheme as per dctarls
mentioned in Annexure -A attached to their statement; that the import of
goods were done through ICD Tumb and Nhava Sheva Port.

hc was shown Notification No. 79 /2077-Cus. dated 73.1O.2077: that hc was
aware that Notification No.18/2015 dated 01.04.2015 rvas amended vidc
Notification no. 79 12017-Cus. dated 13.7O.2017 under which pre-import a;rd
Physical cxporL condition was inserted on Duty Free import of goods; that for
the purpose of availing the benefit of exemption from pal,rnent of IGST, one
was supposed to comply with the pre-import condition; that pre-import
condition demalds that the entire materials should be imported under
Advance Authorizations and it should be utilized exclusively for the purpose
of manufacture of frnished goods, which would be exported out of India; that
for the purpose of availing the benefit of exemption from payment of IGST,
one was supposed to comply with the pre-import condition.

On being asked regarding details of import & export made under the above
said licenses, he submitted details of import & export made in the said
Iir:enscs in a file bearing page no. from 01 to 10; that on pcrusal ofthe flrst
date of import as well as first date of export as submitted below made in
respect of the said licenses. it can be seen that export were made first in
three of the licenses out of four, which implies that the pre import condition
imposed vide Notification No. 79 /2077 -Cus. dated 13.7O.2017 is not fulhlled.

Table-2
Sr License No. BE Date First SB

No.
SB date

11

No

.l 0310424604

031072464) 25.).O.201a

03 toa|47 57 2l .o7 .20 t7

03 10820003 22.03.2014

08.08.2017 7 t90244 06.o7 .2017

06.02 20t8

30.03.2019

29.17.2018 7841037 26.O9.2018

[hal exports werc donc first before import under the three Licenses
(mr:ntioncd at Sr. No. 'l ,2, &, 4) issued under Advance Authorization Schcme;
that quite naturally, they did not manufacture the goods which were

cxported under the above mentioned Advance Authorization corresponding to
the said Shipping Bills, out of the Duty-free materials imported under the
subject Advance Authorization. Therefore, the matenals which were exported
against thc Shipping Bi11s, were not manufactured entirely out of the Duty-
free materials imported under the Advance Authorization in question; that
resulted in non-compliance of the pre-import condition; that the Licensc

1205,82s Kg

Date First BE
No.

2769043

72.O4.201A 2678567

26.17,2014 3148314

5960088

900754523.tO.2018

9050154
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mentioned at Sr. No.3 above, they were satisfied with thc prc-import
conditions and the goods imported Duty free in the sard License were utilized
for malufacturing of finished goods which were exported under the sa.id

License; that they had a.lso done physical exports in respect of License
mentioned at Sr. No. 3.

D On being further asked regarding the complete details of Bills of Entry fiIed
at ICD Tumb wherein pre-import condition is violated on import of Duty free
goods, he submitted Annexure B wherein it can be seen that they had
imported 2826 MT of dried Cinchona Bark having assessable value Rs. 45. l3
Crores through ICD Tumb wherein IGST foregonc alrrounts to bc Its.2.62
Crores. On being asked regarding paymcnt ol thc seird defau)tr:d I(iSl'
amount, he stated that similar matter is pendilg before Honble Supreme
Court of India; that they are also frling intervention petition in Hontrle
Supreme Court of India in this matter and would rely on the judgment of thc
Court.

2,3 From the data submitted by the Authonzed l?epresentzrLive o[ thc
importer and the corresponding documents like Bills of Entry under which goods
were imported, first Bill of Entry in respect of licenses issued under Advance
Authorization Scheme mentioned at Sr. No. 1,2 arld 4 of the Table 2 above and
corresponding first Shipping BiII, it is seen that in case of all 03 (Three) AdvaLnce
Authorizations, the goods were exported before the commencement of imports.
Therefore. it was confirmed that for marufacture of the export goods, thc importcr
used domestically or otherwise procured materials, thercbv contravening the
provision of pre-import condition arrd went on to avail trcnr:fit of r:xcn:ption
Therefore, in terms of explanation given at Para 4.3 below, thc importer lailcd to
comply with the pre-import condition and therefore, was not eligible for IGST
exemption benefit.

2,4 It is clear that in respect of the aforementioned O3 (Three) Advarce
Authorizations, the importer failed to use Duty-free materials imported undcr the
respective Advance Authorizations for the purpose of manufacture of the finished
goods, which were exported towards discharge of export obligation. It is also
evident that the Duty-free goods subsequently impofted could not have been used
for the specified purpose. Therefore, the importer failed to compiy with thc pre
import condition in respect of these Advarce Authorizations.

2.5 From the facts of the case and the statemcnt recorded of the
Authorized Representative of the importer, it appcarrs that

i) In case of all 03 (Three) Licenses issued under Advance Authorization
Scheme, they sterrted exporting finished goods even before the imports wcrr:
commenced. Therefore, such input materials despite being covered by the
respective Advance Authorization and absolutely necessary for the purpose of
manufacture of the export goods, have not been used for the specriied purposc,

ii) Considerable quartity of materials exported under the impugned Advance
Authorizations were manufactured out of input materia.ls procured from the
domestic market or otherwise;

iii) Significant quantity of the Duty-free imported materials
meLnufacture goods, which were sold in the domestic market, i.e
manufacture of export goods;

was uscd to
not used ftrr
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{iv) Tht:y could not comply with the pre-import condition imposed by virtuc of
Notification No.79/2017-Cus dated 13-lO-2O17, but still avarled beneht of
exemption of IGST, in violation of the condition of the said Notification.

3. Legal Provisions

Following provisions of law, are relevant to the Show Cause Notice.
a) Para 4.03 of the Foreign Trade Policy (2O15-2Ol
b) Para 4.05 of the Foreign Trade Policy 12O15-2Ol;
c) Para 4.13 ofthe Foreigrr Trade Policy (2O15-2Ol;
d) DGFT Notification No. 33/2015-20 dated l3-lO-2O77;
e) DGFT Notification No.31/2013 (RE-2013) dated: - 01-08-2013;
0 DGFT Circular No. 3/2013 (RE-2013) dated, O2-08-2013;
g) Notjfication No 18/201S-Customs dated 01-04-2015;
h) Notification No 79 12077-Customs dated 13-10-2017;
r) Section 'l 'l 1(o) of the Customs Acl, 1962;
j) Section ll2lal of the Customs Act;
k) Section 2814) ot the Customs Ac1,7962;

a) Para 4.O3 of the Foreigr Trade pJligy I2OL5.2AN:
Advance Authorisation is issued to allow Duty free import of input, which is
physically incorporated in export product (making normal allowance lor
wastage). In addition, fuel, oi1, catalyst which is consumed / utilised in the
process of production of export product, may also be allowed.

b) Para 4.O5 of t}te Foreisr Trade Poliqr (2O1A2Olr

4.05: Eligible Applicant / Export / Supply
(a) Advalce Authorisation can be issued either to a manufacturer
('xporter or merchant exporter tied to supporting manufacturer.
(b) Advance Authorisation for pharmaceutical products malufactured
through Non Inlringing (Nl) process (as indicated in paragraph 4.18 ol
Handbook of Procedures) sha-ll be issued to malufacturer exporter only.
(c) Advance Authorisation shall be issued for;
(i,) Physicai export (including export to SEZ);
(ll) Intermediate supply; and/or
(iii) Supply of goods to the categories mentioned in paragraph 7.02 (b), (c),

(e), (t), (g) artd {h) of this FTP.
(iv,) Supply of 'stores' on board of foreign going vessel / atrcralt, subject to
condition that there is specific Standard Input Output Norms in respect of
item supplied.

(c) Para 4.13 of Foreign Trade Policy 2Ol5-2O:-
Prc:-import condition in certain cases -

(i) DGm may, by Notification, impose pre-import condition for inputs under this
Chaptcr
(ii) lmport itcms subject to pre-import condition are listed in Appendix 4-J or will be

as indicated in Standard lnput Output Norms (SION).
(ii j) Import of drugs from unregistered sources shal1 have pre-import condition.

(dl Notilication No.33/2015-2O2O New Delhi,
Dated: 13 October, 2017
Subjcct: Amendments in Foreign Trade Policy 2O75-2O -reg
S,O. (E): In exercise of powers conferred by Section 5 of FT (D&R) Act, 1992,
read with paragraph 1.02 of the Foreign Trade Policy, 2O|5-2O2O as amcnded
from time to time, the Centra-l Govemment hereby males following
amcndments in Foreign Trade Policy 2O75-2O. I. Para 4.74 is amended to
read as under: ' 4. 1 4 : Details of Duties exempted Imports under Advance
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Authorisation are exempted from pa1,,ment of Basic Customs Duty, Additional
Customs Duty, Education Cess, Anti-dumping Duty, Countcrvaiiing Dury,
Safeguard Duty, Transition Product Specific Safeguard Duty, wherever
applicable. Import against supplies covered under paragraph 7.O2 (c), (d) and
(g) of FTP will not be exempted from payment of applicable Anti-dumping
Duty, Countervailing Duty, Safeguard Duty and Transition Product Specific
Safeguard Duty, if any. However, imports under Adva-nce Authorization lor
physical exports are also exempt from whole of the integrated tax and
Compensation Cess leviable under sub-section (7) and sub-section (9)

respectively, of section 3 of the Customs Tariff Act, 1975 (51 o[ 1975), as may
be provided in the notification issued by Department of Revenuc, eind such
imports sha.ll be subject to pre-import condition.'

(el NoTIFICATION No. 31 (RE-2o131/ 2oo9-2o14
NEW DELHI, DATED THE lst August, 2013

In exercise of powers conferred by Section 5 of rhe Foreign Tradr:
(Development & Regulation) Acl, 7992 (No.22 of 1992) read with paragraph 1.2 oi
the Foreign Trade Policy, 2OO9-2O74, the Central Government hereby notifies the
following amendments in the Foreign Trade Policy (FTP) 2009-2014.

2, After para 4.1.14 of FTP a new para 4.1.15 is inserted.
"4. 1 . 15 Wherever SION permits use of either (a) a generic input or (b)

alternative inputs, unless the name of the specific input(s) lwhich has
(have) been used in manufacturing the export productl gets indicated /
endorsed in the relevant shipping bill arrd these inputs, so cndorscd ,

match the description in the relevant bill of entry, the concerned
Authorisation will not be redeemed. In other words, the namc / de scription
of the input used (or to be used) in the Authorisation must match exactly
the name/description endorsed in the shipping bi11. At the time of
discharge of export obligation (EODC) or at the time of redemption, RA

shall allow only those inputs which have been specifically indicated in thr:
shipping bi1l. "

3. Para 4.2.3 of FTP is being amended by adding the phrase '4. I . 14 and
4. 1.15" in place of"and 4.7.14". The amended para would be as under:
"Provisions of paragraphs 4.7.11,4.1.72,4.1.73,4.1.74 arrd 4.1.15 of FTP
sha.ll be applicable for DFIA holder."
4. Effecl of this Notification: Inputs actually used in manufacture of the
export product should only be imported under the Authorisation.
Similarly inputs actua.lly imported must be used in the export product
This has to be established in respect of every Advance Authorisation /
DFIA.

(0 Policy Circular No.O3 (RE-2O13)/2OO9-2O14 Dated the 2nd August,
2013

Subject.. Withdrawal of Policy Circular No.30 datcd 10.10.2005 on
Importability of Alternative inputs allowed as per SION.
Notification No.31 has been issued on 1st August, 2013 which sripulates
"inputs acfually used in manufacture of the export product should only be
imported under the authorisation. Similarly inputs actually imported must
be used in the export product." Accordingly, the earlier Policy Circular No.30
dated 10.10.2005 becomes infructuous and hence steinds withdrawn.

G) Notifrcation No. - 18/2015 - Customs, Dated: O1-O4-2O15
G.S.R. 254 (E).- in exercise of the powers conferred by sub-section (1) oI secrion
25 of the Customs Act, ),962 152 of 19621, the Central Government. being
satisilcd that it is necessary in the public intcrest so to do, hercby exempts

PaEe 7 of 47



matcrials imported into India against a valid Advance Authorisation issued b1.

the Regionzrl Authority in terms of paragraph 4.03 of the Foreign Tradc Policv
(hereinafter referred to as the said authorisation) from the whole of the duty of
customs leviable thereon which is specified in the First Schedule to the
Customs Tariff Act, 1975 (51 of 1975) and from the whole of the additional
duty, safeguard duty, tralsitiona-1 product specific safeguard duty and anti-
dumping duty leviable thereon, respectively, under sections 3, 88. 8C arrd 9,A

of thr; said Customs Tariff Act, subject to the following conditions, namcly

(i) that the said authorisation is produced before the proper officer of
customs at the time of clearance for debit;

(ii) that the said authorisation bears,-
(a) the name and address of the importer and the supporting manufacturer in
cases where the authorisation has been issued to a merchant exporter; and
(b) thc shipping bill number(s) and date(s) and description, quantiry and value
of exports of the resultant product in cases where import takes place after
fulfillment of export obligation: or
(c) the description and other specifications where applicable of the imported
materials and the description, quantity and value of exports o[ the resuitant
product in cases where import takes place before fulfillment of export
obligation;

(iii) that the materials imported correspond to the description and othcr
specifications whcre applicable mentioned in the authorisation and are in
terms of para 4.'l 2 of the Foreigrr Trade Policy and the value ald quantity
thercof are within the limits specifred in the said authorisation;

(i") that in respect of imports made before the discharge of export obligatron in
fu.ll, thc importer at the time of clearance of the imported materials executes a
bond with such surety or security and in such form and for such sum as may be

specified by the Deputy Commissioner of Customs or Assistant Commissioner of
Customs. as thc case may be, binding himself to pay on demand an amount equal
to the duty leviable, but for the exemption contained herein, on the imported
materials in respect of which the conditions specilied in this notification are not
complied with, together with interest at the rate of fifteen percent per alnum from
the datc of clearemce oI the said materials;

(v) r hat in rcspcct of imports made alter the discharge of export obligation in
lull. il facilitv under ru]e 1 8 (rebate of duty paid on materials used in the
nralu facture oI resultant product) or sub-rrle (2) of rule 1 9 of the Central Excise
Rules, 2002 or of CENVAT Credit under CENVAT Credit Rules, 2004 has becn
availed, then the importer shall, at the time of clearance of the imported materials
lurnish a bond to the Deputy Commissioner of Customs or Assistalt
Commissioner of Customs, as the case may be, bkrding himself, to use the
imported materials in his factory or in the factory of his supporting manufacturer
for thc marufacture of dutiable goods and to submit a certificate, from the
jurisdictiona.l Central Excise offrcer or from a specilied chartered accountant within
six months from the date of clearalce of the said materials, that the imported
materials have been so used:
I)rovided that if the importer pays additional duty of customs leviable on the
imported materials but for the exemption contained herein, then the importcd
matcrials may be cleared without fumishing a bond specified in this condition and
the additional duty of customs so paid shall be eligible for availing CENVAT Crr:dit
under the CENVAT Credit Rules, 2004;

(vi) that in respect of imports made a.fter the discharge of export obligation in
Iu Il, and if facility under rule 1 8 {rebate of duty paid on materials used in the
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manufacture of resultant product) or sub-ru1e (2) of r-ule 19 of the Central Excisc
Rules, 2002 or of CENVAT credit under CENVAT Credit Rules, 2004 has not been
availed a-nd the importer furnishes proof to this effect to the satislaction of thc
Deputy Commissioner of Customs or the Assistant Commissioner of Customs as
the case may be, then the imported materia,ls may be cleared without furnishing a
bond specilied in condition (v);

(vii) that the imports and exports are undertaken through thc seaports, airports
or through the inland container depots or through the land customs stations as

mentioned in the Table 2 annexed to the Notification No.16/ 2015- Customs dated
01.04.2015 or a Special Economic Zone notified under section 4 of the Special
Economic Zones Act, 2OO5 128 of2005):
Provided that the Commissioner of Customs may, by specia) order or a publi<:
notice ald subject to such conditions as may be specified by him, permit import
artd export through any other sea-port, airport, inland container depot or throlrgh
a land customs station within his jurisdiction;

(vlli) that the export obligation as specified in the said authorisation (both in
value zmd quantity terms) is discharged within the period specified in the said
authorisation or within such extended period as may be granted by the Rcgional
Authority by exporting resultant products, manufactured in lndia which are
specihed in the said authorisation:
Provided that an Advance Intermediate authorisation holder shall discharge export
obligation by supplying the resultant products to exporter in terms of paragraph
4.05 (c) (ii) ofthe Foreign Trade Policy;

(ix) that the importer produces evidence of discharge of export obligation to the
satisfaction of the Deputy Commissioner of Customs or Assistant Commissioner of
Customs, as the case may be, within a period of sixty days of the expiry of period
allowed for fulhllment of export obligation, or within such extended period as the
said Deputy Commissioner of Customs or Assistant Commissioner of Customs, as
the case may be, may a1low;

(x) that the said authorisation shall not be transferred and thc sadd materials shall
not be trarsferred or sold;
Provided that the said materials may be transferred to a job workcr flor
processing subject to complying with the conditions specified in the relevernt
Central Excise notifications permitting transfer of materials lor job work;
Provided further that, no such transfer for purposes of job work shall bc
effected to the units located in areas eligible for area based exemptions from
the levy of excise duty in terms of notification Nos. 32/ 1999-Central Excise
dated 08.07.1999, 33 /1999-Centra.1 Excise dated 08.07.1999, 39/2OOl
Central Excise dated 37.07 .2OO1, 56 / 2OO2-Centra-1 Excise dated I 4. I I .2OO2 ,

57 /2OO2-Central Excise dated 14.11.2OO2, 49 /2}O3-Central Excise datcd
10.06.2003, 50/2oo3-Central Excise dated 10.06.2003, 56/2003-Ccnrral
Excise dated 25.06.2003, 7 7 / 2OO3-Central Excise dated 09.09.2003,8/2OO4-
Central Excise dated 21.O7.2OO4 and 20 l2OO7 -Central Excise dated
25.O4.2007

(xi) that in relation to the said authorisation issued to a rnerchant exportcr, any
bond required to be executed by the importer in terms of this norification shall be
executed jointly by the merchemt exporter and the supporting manufacrurcr
binding themselves jointly a-nd severally to comply with the conditions spccified in
this Notification.

(h) Notificadon No. 79/2O77-Cus. Dated 13.LO.2O77:-
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In exercise of the powers conferred by sub-section (1) of section 25 of
thr: Customs Act, 1,962 (52 of 7962), the Central Governmcnt, on being
satisfied that it is necessary in the public interest so to do, hereby mal<es the
lollowing furthcr amendments in each of the notifications of the Government of
India in the Ministry of Finance (Department of Revenue), specified in column (2)

ol the Table below, in the manner as specified in the corresponding entry in
column (3) of the said Tab1e, namely :

(Relevanr Provisions only)--
Sr No.

2

Notification
ar-rd date

nu mber Amendments

1 8/ 20 1 S-Customs, In the sard notification, in thc opening
I dated the 1.,April, 20 15

[vide number G.S.R.
254 (E) dated
the 1stApril, 2015

levrable thereon under section 88 and
anti-dumping duty leviable thcrcon undcr
section 9A",the words, brackcts, figures
and letters "from the whole of the
additional duty leviable thereon undcr
sub-sections (1), (3) and (5) of section
3,integrated tax leviable thereon undcr
sub-section (7)of section 3, goods and
services tax compensation cess leviable
thereon under sub-section (9) of section
3,safeguard duty leviable therr:on under
sectj.on 88, countervarling duty leviable
thereon under section 9 and anti-dumprng
duty leviable thereon under section
9A"shal1 be substituted

(b) in conditi.on (viii), aftt:r the proviso,
the following proviso shall bc inserted,
namely:-"Provided further that
notwithstanding anything contained
hereinabove for the said authorisations
where the exemption from integrated tax
ald the goods ald services t.x
compensation cess leviable thereon undcr
sub-section (7)and sub-section (9) of
section 3 of the said Customs Tariff Act,
has been availed, the exporl obligation
shall be fulfilled by physical exPorta only;"

c) after condition (xi), the following
conditions shall be inserted, namely :-"(xii)
that the exemption from intcgrated tax
artd the goods and services trtx
compensation cess leviable thereon
under sub-section (7)and sub-section (9)

of section 3 of the said Customs Tariff Act
sha-1l be subject to pre-import condition;

(xiii) that the exemption from integratcd
tax and the goods and services tEIx

paragraph,-

and (5) of section 3, safcguard duty

Page 70 of 47



compensation cess leviable thereon
under sub-section (7)and sub-section (9)

of section 3 of the said Customs Tariff
Act sha1l be available up to the 3lstMarch,
2018.

Section 1 1 1(o) of the Customs Act:-

Section 11 1. Confrscation of improperly imported goods, etc, -
Section 111 (ol :-any goods exempted, subject to any condition. from duty or any
prohibition in respect of the import thereof under this Act or any other law for thc
time being in force, in respect of which the condition is not obscrved unless Lht:

non-observalce of the condition was sanctioned by the proper officer;

J. SECTION 112. Penalty for improper importation of goods, etc.-

Any person,

(a) who, in relation to any goods, does or omits to do any act which act or onrission
would render such goods liable to conliscation under section 111, or abets thc
doing or omission of such an act, or

(b) who acquires possession of or is in any way concerned in carrying, removing.
depositing, harbouring, keeping, concealing, selling or purchasing, or in any othcr
manner dealing with any goods which he knows or has reason ro bclicve arc liablc
to confiscation under section 11 1,

sha-ll be liable, -

(i) in the case of goods in respect of which any prohibition is in force under this Act
or any other 1aw for the time being in force, to a penalty [not cxcccding the valur: of
the goods or five thousand rupees], whichever is the greater;

l(ii) in the case of dutiable goods, other than prohibited goods, subject to the
provisions of section 114A, to a pena-lty not exceeding ten per cent. of the duty
sought to be evaded or five thousand rupees, whichever is higher :

K Section 28(4) of the Customs Act, 7962:-
Section 28 [Recovery of [duties not levied or not paid or short-levied or short-
paid] or erroneously refunded. -

(4) Where any duty has not been levied or not parid or has bcen short levir:d or
short-paid] or erroneously refunded, or interest payable has not been pzud, part-
paid or erroneously refunded, by reason of,-
(a) collusion; or
(b) any wilful mis-statement; or
(c) suppression of facts,
by the importer or the exporter or the agent or employee of the importer or exporter,
the proper oflicer shall, within five years from the relevant date, serve notice on thc
person chargeable with duty or interest which has not been [so levied or not paidl
or which has been so short-levied or short-paid or to whom the refund has
erroneously been made, requiring him to show cause why he should not pay thc
amount specified in the notice.

4. Discussion on provisions of Law:-
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4. 1. Imposition of two conditions for availing the IGST exemption in
terms of Notification No. 79l2Ol7-Cus dated I3-LO-2O17:-

4.1.1 Advance Authorizations are issued by the Directorate General ol
Foreign Trade (DGFT) to importers for import of various raw materials without
payment oI Customs Duty and the said export promotional scheme is govcrned by
Chapter 4 of the Foreign Trade Policy 2O15-2O), applicable for sub.;ect case and
corresponding Chapter 4 of the Hand Book of Procedures (2015-20). Prior to GST
re gime, in terms of the provisions of Para 4.14 of the prevailing Foreign Trade Policy
(201 5-20), the importer was allowed to enjoy benefit of exemption in respect of
Ilasic Customs Duty as well as Additional Customs duties, Antidumping duty and
Safeguard duty, while importing such input materia,ls under Advance
Authorizations.

4.1.2 With the introduction of GST w.e.f O1-O7-2017, Additional Customs
Duties (CVD & SAD) were subsumed into the newly introduced Integrated
Goods and Service Tax (IGST). Therefore, at the time of imports, in addition
to Basic Customs Duty, IGST was made payable instead of such Additional
Duties of Customs. Accordingly, Notification No.26/2017-Customs datcd 29
June 2017, was issued to give effect to the changes introduced in the GST
regime in respcct of imports under Advance Authorization. It was a
conscious decision to impose IGST at the time of import, however, at the
same time, importers were allowed to either take credit of such IGST for
payments of Duty during supply to DTA, or to take refund of such IGST
amount within a specified period. The corresponding changes in the Policy
wcre brought through Trade Notice No.11/2017 dated 3O-06-2017. It is
pcrtinent to notc here that while in pre-GST regime blanket exemption was
aliowed in rcspcct oI ali Duties leviable when goods were being imported
under Advance AuLhorizations, contrary to that, in posI-GST regime, for
imports under Advance Aulhorization, the importers were required to pay
such IGST at the time of imports and then they could get the t:redit of the
same.

4.1,3 However, subsequently, the Government of India decided to exempt
imports under Advance Authorizations from payment of IGST, by introduction of
the Customs Notification No. 79/2017 dated 13-10-2017. Horvevcr, such
exemption from the paJ,,rnent of IGST was made conditional. The said Notification
No. 79 12017 dated 13-I0-2017, was issued with the intent of incorporating certain
changes/ amendment in the principa-l Customs Notifications, which were issued
for extending beneht of exemption to the goods when imported under Advance
r\u thorizations. The said Notihcation stated that the Central Governmt:nt, on being
satisllcd that it is n(:cessary in the public interest so to do, made the folkrwing
lurther amendments in each of the Notifications of the Govemment of India in the

MinisLry of Financc (Dcpartment of Revenue), specified in column (2) of thc Tablc
below, in the manner as specified in the corresponding entry in column (3) of the
said Table. Oniy the relevant portion pertaining to the Customs Notilication No.

18/2015 dated O1-04-2015 is reproduced in Para 3(j) above, which may be referred
to

4.1,4 Therefore, by issuing the subject Noti{ication No. 79 12O17-Cus dated
13-1O-2O)7, the Government of India amended inter-a-lia Notificatton No. 18/2015-
Cus dated 0l-04-2015, and extended exemption from the pa5ment of IGST at the
time of import of input materials under Advance Authorizations. But such
exemption was not absolute. As a rider, certain conditions were incorporated in the
subject notification. One being the condition that such exemption can only be

extended so long as exports made under the Advance Authorization are physical
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exports in nature and the other being the condition that to avail such benefit onc

has to follow the pre-import condition.

4. 1.5 flhe Director Genera-1 of Foreiga Trade, in the meanwhilc, issued one

Notification No. 33/2015-20 dated l3-lO-2O17, which amended the provision of
Para 4.14 of the Foreign Trade Policy (2015-20), to incorporate the exemption from
IGST, subject to compliance of the pre-import arrd physical export conditions. lt is

pertinent to mention, that the principal Customs Notification No.18/2015-Cus,
being an EXIM notifrcation, was amended by the Notification No. 79 /2O17-Cr:s
dated 13-10-2017, in tandem with the changed Policy by integrating the same
provisions for proper implementation of the provisions of the Foreign Trade Policy

l2o1s-2o1.

4.L.6 Therefore, conscious legislative intent is apparent in the changes
made in the Foreign Trade Policy (2015-20) and corresponding chernges in thc
relevant Customs Notilications, that to avail the benefit of exemption in respect ol
Integrated Goods and Service Tax (IGST), one would require to comply with the
following two conditions: -

i) AI1 exports under the Advance Authorization should trc physir;a)
exports, therefore, debarring arly deemed export frorn being
considered towards discharge of export obligation;

ii) Pre-import condition has to be followed, which requires materials to
be imported first and then be used for manufacture of the finishcd
goods, which could in turn be exported for dischtrrge of EO;

+.2, Physical Export condition in relation to the Foreign Trade Policy (2O15-2O) and t

4.2.L The concept of physical export is derived from Para 4.05(c) and Para 9.2O ol thc I

follows:-
(e)"import" and 'export" means respectively bringing into, or taking out of,
lndia any goods by land, sea or air;

Therefore, primarily, export involves tak.ing out goods out of India, however, in
Chapter 4 of the Policy, Para 4.05 defines premises under wh.ich Advance
Authorizations could be issued and states that -

(c) Advalce Authorization sha-ll be issued for:
(y' Physical export (including export to SEZ);
(l) Intermediate supply; and/or
(iii) Supply of goods to the categories mentioned in paragraph
7,o2 (b), (c), (e), (0, (g) and (h) of this FrP.
(iv) Supply of'stores' on board of foreign going vessel f aircrafL,
subject to condition that there is specific Standard Input Output
Norms in respect of item supplied.

4.2.2 Therefore, the definition has been further extended in specific terms undcr
Chapter 4 of the Policy a-nd thc supplies made to SEZ, dcspitr: not being an cvcnt
in which goods are being taken out of India, are considcrcd .rs Physical Exports.
However, other three categories defined under (c) (ii), (iii) & (iv) do not quzrJify as
physical exports. Supplies of intermediate goods are covered by Letter of
Invalidation, whereas, supplies covered under Chapter 7 o[ the Poiicy art:
considered as Deemed Exports. None of these supplies are eligiblc for being
considered as physical exports. Therefore, any category of supply, be it undcr
letter of lnvalidation and/or to EOU ald/or under International Competitivr:
Bidding (lCB) ald/or to Mega Power Projects, other tha.n actual exports to other
country and supply lo SEZ, cannot be considered as Physical Exports for thc
purpose of Chapter 4 of the Foreign Trade Policy (20 I 5-20).
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4.2,3 This implies that to avail the beneht of exemption as extended through amcndmc
of Export Obligation are physical exports. In case the entire exports made, do not
lall in the category of physical exports, the Advance Authorization automatically
sets disqualified for the purpose of exemption.

4.3 Pre-import condition in relation to the Foreign Trade Policy (2O15-2O) and the
c onditi on: -

4.3.1 Pre-import condition has been part of the Policy for long. In tcrms ofPara 4.13 ofthc

4,3,2 'lhe definition of pre-import directly flows from Para 4.03 of the Forcign Tradc Pol
dcmands lor such physical incorporation of imported materials in the export goods.
And the same is only possible, when imports are made prior to export. Therefore,
such Authorizations principally do have the pre-import condition in-built, which is
rcquired to be followed, barring where otherwise use has been allowed in terms ol
Para 4.27 of thc Foreign Trade Policy (20 1 5-20).

4,3.3 Advance Authorization are issued for import of Duty-frec materia.ls first, which would
Advalce Authorization was coined with prehx 'Advalce', which iliustrates and
indicates the basic purpose as aJoresaid. Spirit ofthe scheme is further understood,
lrom the bare fact that while time allowed for import is 12 months (conditionally
r:xtcndablr: bl arnother six months) from the date of issue of the Authorization, rhe
timc allowed for cxport is 18 months (conditionally extendabie by 6 months twice)
lrom thc date of issue of the Authorization. The reason for the szrme was the
practical fact that conversion of input materials into finished goods ready for
export, takes considerable time depending upon the process of manufacture.

4.3.4 DGFT Notification No.31/20I3 (RE-2013) dated O1-08-2013, was issued to incorpor
Para 4.03 Inputs actually imported must be used in the export product.

4.3.5 Therefore, combined reading of Para 4.03 of the Foreign Trade Policy, in
for<:c at the timc of issuance of the Authorizations, and the Notification aJorcsaid,
makes it obvious, that benefrt of exemption from payment of Customs Duty
is extended to the input materials subject to Btrict condition, that such
materials would be exclusively used in the rranufacture of export goods
which would be ultimately exported. Therefore, the importer does not have thc
liberty to utilize such Duty free materials otherwise, nor do they have freedom lrr
r:xport goods manufacturcd out of something, which was not actually importcd.

4.3.6 Therefore, such Authorizations principally do have the pre-import
condition in-built, which is required to be followed, barring where otherwise use
has been allowed i.n terms of Para 4.27 of the Foreign Tr:rde Policy (2015 20).
Para 4.27 of thc Hald Book of Procedures for the relevant period a1lows

cxports/supplics in anlicipa[ion of an Authorization. This provision has been

made as an exception to meet the requirement in case of eigencies. However, the
importers / exporters have been availing the benefit of the said provision without
exception and the export goods are made out of domesticdly or otherwise
procured materials and the Duty-free imported goods are used for purposes other
than thc manufacture of the export goods. However, Para 4.27 (d) has barred
such benr:I-rt of export in alticipation of Authorization for the inputs with pre-
import condition.

4.3.7
tha1 -

Specific provision under the said Para 4.27 (d) was made. which statcs

(d) Exports/supplies mode in antlclpation of authorizotion shall
not be eligible for inputs tttlth pre-lmport condition.
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Therefore, whenever pre-import condition is applicable in respect of the
goods to be imported, the Advance Authorization holder does not have anv
liberty to export in anticipation of Authorization. The moment input materials
are subject to pre-import condition, they become ineligible for export in
anticipation of Authorization, by virtue of the said provision of Para 4 .27 ldl.

4.3.8, The pre-import condition requires the imported materials to be used [or
the manufacture of finished goods, which are in turn required to be exported
towards discharge of export obligation, and the sarnc is only possible whr:n thc
export happens subsequent to the commencement of imports after allowing
reasonable time to manufacture finished goods out of the same. Therefore, when
the law demalds pre-import condition on the input materials to be imporred,
goods calnot be exported in anticipation of Advalce Authorization. Provisions of
Para 4.271a) & (d), i.e. export in anticipation of Authorization and the pre-import
condition on the input materials are mutually exclusivc and cannot go hand in
hand.

5, The Advance Authorization Scheme is not just another schemc,
where one is allowed to import goods Duty free, for which the sole liability oI thc
beneficiary is to complete export obligation only by exporting goods mentioned
in the Authorization. It is not a scheme that gives carte blanche to the importer,
so far as utilization of imported materials is concerned. Rather, barring a lew
exceptions covered by the Policy and the Notiilcation, it rcquires such Duty frer:
imported materia,Is to be used specifically for the purpose of manufacturc of
export goods. As discussed above, the scheme requires physical incorporation of
the imported materials in the export goods after allowing normal wastagc.
Export goods are required to be manufactured out of the very materials which
have been imported Duty free. The law does not permit replenishment. The High
Court of Allahabad in the case ol Dharampur Sugar Mill reported in 20 I 5 (32 1)

ELT 0565 (All. ) has observed that: -

" From the records we find that the import authorization requires Lhe
phgsical incorporation of the imported input in export product after
allouting normal wastage, reference clause 4.1.3. In the instant case, Lhe

assessee has hopelessly failed to establish the physicol incorporotion of
the imported. input in the exported sugar. The Asses.slng Authonty and the
Tibunal appears to be correct ln recording a finding that the appellant hos
uiolated the prouisions of Customs Ac| in exporLing sugar uLithout Lhere being
ang 'Export Release Order' in the facts of Lltis case."

5.1 The Honble Supreme Court in the case of Pennar Industries reported in TIOL
2015-(162) SC-CUS has held that :-

"It would mean that not only tlrc rau-t materiol [mported (in respecl o[ which
exemption from dutg is sought) is to be utiLized in the manner mentioned,
namely, for manufacture of specified products by the tmporter/ assessec
itself, this uery material has to be utilized in discharge of export obligation.
It, thus, becomes @bunda, tly clear that as per this NotiJication, in
ord.er to auail the exemptlon from import duty, lt is rr.ecessa,ry to
moke export of the pioduct m@nuJactured Jrom tho.t oery rqu)
material whlch ls lmported. This condition is admittedlA not fuLfilled bg
the assessee as there is no export of the goods [rom the raru maLerial so
utilized. Instead, export ls of tlrc product manu,foclured lrorn otlrcr moteriol,
thaL too through third party. Therefore, in strtct sense, Lhe mandate oJ' Lh<:

said- Nottficotion has not been fulfilled by the assessee."

5.2 The High Court of Madras (Madurai Bench) in the case of M/s Vedanta Ltd
on the issue under consideration held that:-
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"pre-import simply means import of raw materials before export of the
finished goods to enable the physical export and actual user condition
possible and negate the revenue risk that is plausible by diverting the
imported goods in the local market",

5.3 Conditions No. (v) & (vi| of the Notilication No. 18/2O15-Cus dated O1-
O4-2O15, prescribe the modalities to be followed for import of Dutv-free goods
under Advance Authorization, in cases, where export obligation is dischargcd in
lull, before the commencement of imports. This is to ensure that the importer docs
not enjoy thc bencfit of Duty exemption on raw materials twice for thc same cxport
It is but natural that in such a situation the importer would have uscd
domesticaliy procured materials for the purpose of manufacture of goods that havc
been exported and on which required Duties would have bcen paid and credit ol
the samc r.r,'ould also have been availed by the importer. The importer has in this
kind of situation, two options in terms of the above Notification:

5.4 The first option is elucidated in condition No. (v) of thc
)lotilicalion. which is as under-

"(v) thaL in respecL o[ imports made after the di.scharge of export obhgation
in fuLL, tf facilifu under rule 18 (rebate of dufu paid. on maLeials used in thr:
manufacture of resultant product) or sub-ru-le (2) of rule 19 of the Cenlrat
Exci^se Rules, 2OO2 or of CENVAT Credit under CEM|AT Credit Rules, 2OO4

has been auailed, then the importer shall at the time of clearance of the
imported mateials furnbh a bond to the Depu$ Commissioner of Customs or
As.sistan/ Commbstoner of Cu.stoms, o.s the cose mog be, binding himse\J to
use the imported mateiaLs in hi.s factory or in the factory of his supporting
manufacturer for the manufacture of dutiable goods ond to submit a certificate,

from the jurbdictional Central Excise offtcer or from o specified chartered
occountant uLithtn six months from the date of cLearance of the said mateials,
that the imported mateiab haue been so used..
Proutderi that LI Llrc importer pags additionaL duty of custorn^s leuiable on thr:

importcd materiaLs but for the exemption contained heretn, then the imported
mcttenats mag be cleared ulithout furni,shing a bond specifu:d in this condition
and the additionoL duty of customs so pand shall be eligible for auailing CENVA

T Credit under the CEWA T Credit Rules, 2004;"

5.4,1 The second option is similarly elaborated in condition no. (vi) of the
notification, as under-

that in respect of imports made after the discharge of exporl
obLiglation in full, and if facilitg under rule 18 (rebate of dutg paid on mateials used
in the manufacture of resultant product) or sub-rule (2) of rule 19 of the Centrat
Exc[^se RuLes, 20O2 or of CENVAT credit under CEM|AT Credit Rules, 2OO4 has not
been auaiLed and the importer fumbhes proof to this effect to the satisfaction of the

Deputg Commis-sioner of Custom.s or the Assi-stant Commissioner of Customs as the
case ma1 be, then the imported materials mag be cleared u,tithouL furnishing a bond
spectlied in condttion (u);"

5.5 Thus, the purport of the above conditions in the erstwhile Notifir:atron
is to ensure that if domestically procured inputs have been used for manufacturc
of the exported goods and the inputs are imported Duty-free after the exports, then
thc bcnefit of "zero-rating" of exports is not availed by the exportcr twice.

5.6 Thus, inscrljon ol such conditions in the Notification, is indicatr'"'c: oI lcgislativr: in1

the inhcrcnt danger to pave way for 'rent-seeking'. Thereforc, to plug the loop-hole'
and to facilitate & streamline the implementation of the exPort incentive
scheme, in the post-GST scenario the concePt of "Pre-ImPort" and "Physical
Export" was introduced in the subject Notilication, which make the said
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conditions (v) & (vi) infructuous. This is atso in keeping with the philosophy of GST

Iegislation to remove as many conditional exemptions as possible and instr:ad
provide for zero-rating of exports through the option of taking credit of the ICST
Duty paid on the imported inputs, at the time of processing of the said inputs,

5.7 it is the duty of an importer seeking benefits of exemption extended
by Customs Notifrcations issued by the Government of India/ Ministry of Finance ,

to comply with the conditions imposed in the Notification, which determines,
whether or not one becomes eligible for the exemption. Exemption from payment ol
Duty is not a matter of right, if the same comes with conditions which are required
to be comphed with. It is a pre-requisite that only rf such conditions are followcd,
that one becomes eligible for such beneht. As discussed above, such conditions
have been brought in with the objective of facilitating zero-rating oI exports with
minimal compliance ald maximum faci tation.

6. IGST benefit is available against Advance Authorizations subject to
observance of pre-import condition in terms of the condition of the Para 4.14 of tht:
Foreign Trade Policy (20 15-20) & a-1so the conditions of the newly introduced
condition (xii) of Customs Notification No. i8/2015 dated 01-04-2015 as added by
Notification No. 79 /2077-Cus dated l3-1,O-2O17. Such pre-import condition
requires goods to be imported prior to commencement of exports to ensurc
malufacturing of frnished goods made out of the Duty-free inputs so imported.
These finished goods are then to be exported under the very Advzrnce Authorization
towards discharge of export obligation. As per provision of Para 4.03 of the Forcign
Trade Policy 12O15-2Ol, physical incorporation of the importcd materials in thc
export goods is obligatory, and the same is feasible only when the imports precedes
export.

6.1 The following tests enables one to determinc whcther the pre irlJ)on
condition in respect of the Duty-free imported goods have been satisfied or not:

(i) tf the importer fulfils a part or complete export obligation, in respect of arn

Advance Authorization, even before commencement of any import under the subjcct
Advance Authorization, it is implied that such imported materials have not
gone into production of goodB that have been exported, by which the export
obligation has been discharged. Therefore, pre-impoft condition is violated.

(ir) Even if the date of the first Bill of Entry under which goods have becn
imported under an Authorization is prior to the date of 'the hrst Shipping Bill
through which exports have been made, indicating exports happened subsequent
to import. but if documentary evidences establish that thc consignments, so
imported, were received at a later stagc in the ferctory aftcr thc commcnccmcnt oi
exports, then the goods exported under the Advance Authorization could not havr:
been malufactured out of the Duty free imported goods. This aspect carr bc
verified from the date of the Goods Receipt Note (GRN), which establishes the
actual date on which materia-ls are received in the factory. Therefore, in absence of
the imported materials, it is implied that the export goods were manufactured out
of raw materials, which were not imported under the subject Advance
Authorization. Therefore, pre-import condition is violated.

(iii) In cases, where multipie input items are aLlowed to be imported under an
Advalce Authorization and out of a set of import items, only a lew are imported
prior to commencement of export, it implies that in the production of the export
goods, except for the item already imported, the importer had to utilize materials
other than the Duty-free materials imported under tle subject AdvzLncc
Authorization. The other input materials are imported subsequently, which do not
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and could not have gone into production of the finished goods exported under
the said Advance Authorization. Therefore, pre-import condition is violated.

(iu) In some cases, preliminary imports are made prior to export. Subsequently,
exports are effected on a scale which is not commensurate with the imports already
made. If the quantum of exports made is more than the corresponcling imports
made during that period, then it indicates that materials used for manufacturc of
the exporl goods were procured otherwise. Rest of the imports are madr: later which
ncver go into production of the goods exported under the subject Advance
Authorization. It is then implied that the imported materials have not been
utilized in entirety for manufacture of the export goods, and lherefore, prc-
import conditjon is violated

7, Whether the Advance Authorizations issued prior to l3-1O-2O17 should come
under purview of investigation:

7.1 lt is but natural that the Advance Authorizations which were issued prior to
)3-lO-2O17, would not arld could not contain condition written on the body o[ the
Authorization, that one has to fulIil pre-import condition, for the bare fact that no
such pre-import condition was specifically incorporated in the parent Notification
No.18/2015 dated O1-04-2015. The said condition was introduced by the
Notification No. 7912O17-Cus dated I3-7O-2O77, by arnending the principal
Customs Notification. Therefore, for the Advalce Authorizations issued prior to 13-
1O-2O),7, Iogically there was no obligation to comply with the pre-import condition.
At thr: same time, there was no exemption from the IGST either during that period.
Notillcatlons arc publishcd in the public domain, and every indiwidual affected by it
is aware of what benefit it extends arld in return, what conditions are rcquircd to be

compled with. To avail such benefits extended by the Notification, one is duty
bound to observe the formalities and/or comply with the conditions in.rposcd in the
Notification.

7.2 While issuing the subject Notification, the Government of India instead of
imposing a condition thal such benefit would be made available for Advance
Authorizations issued on ald after the date of issuance of the Notification, kept the
doors wide open lor those, who obtained such Advalce Authorization in the past
too, subject to conditions that such Authorizations are valid for import, and pre-
import and physical export condiLions have a-1so been followed in respect of those
Advance Authorizations. Therefore, instead of narrowing down the benefi.t to the
irnportcrs, in rt:a1ity, it cxtended benelit to many Advance Authorizations, which
r:ouid have bccn out of ambit of the Notification, had the date of issue becn madc
the basic critcrion for determination of availment of benefit. Furthcr, the
Notification did not bring into existence any new additional restriction, rather it
introduced new set of exemption, whlch was not available prior to issue of the said
Notification. However, as always, such exemptions were made conditiona.l. Even the
parent Notification, did not offer carte blanche to the importers to enjoy benefit of
cxemption, as it also had set of conditions, which were required to be fulfilled to

avail such exemption. As such, an act of the Government is in the interest of the
public at large, instead of confrning such benefits for the Advalce Authorizations
issued after 13-10-2017, the option was left open, even for thc Authorizations,
whjch were issued prior to the issuance of tl1e said Notification. The Notification
nr:ver demanded that the previously issued authorizations have to be pre-import
compliant, but definitely, it made it compulsory that benefit of exemption from IGST
can be extended to the old Advance Authorizations too, so 1ong, the same are pre-
import compliant. The importers did have the option to pay IGST and avail othcr
benefit, as they were doing prior to introduction of the sard Notiflcation without
lollowing pre-import condition. The moment they opted for IGST exemption, despite
being an Advance Authorization issued prior to 13-10-2017, it was necessarlz for
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the importer to ensure that pre-import/ physical export conditions have been fully
satisiied in respect of the Advance Authorization under which they intended to

import availing exemption.

7.3 Therefore, it is not a matter ofconcern whether an Advance Authorization was
issued prior to or after l3-lO-2O17, to ascertain whether the same is entitled lor
benefit of exemption from IGST, the Advance Authorization should pass the test of
complying with both the pre-import and physical export conditions.

8 Whether the Advance Authorizations can be compartmentalized to make it
partly compliant to pre-import/ physical export and partly otherwise:

8.1 Advance Authorization Scheme has always been Advancc Authorizalion
specific. The goods to be imported/ exported, quan tity of goods required to be

imported/ exported, value of the goods to be imported / exported, nos. of items to be

allowed to be imported/exported, everything is determined in respect of the Advancc
Authorization issued. Advarce Authorization specific benefits are extended
irrespective of the fact whether the importer chooses to import the whole materials
at one go or in piecemeal. Therefore, such benefit and/or liabilities are not Bills of
Entry specific. Present or the erstwhile Policy has never had any provision lor
issr.rance of Advance Authonzations, compartment alizing it into multiple sections,
part of which may be compliant with a particular set of conditions and another part
compliarrt with a different set of conditions. Agreeing to the claim of considering part
of the imports in compliance with pre-import condition, when it is admitted by thc
importer that pre-import condition has been violated in respect o[ an Advance
Authorization, would require the Policy to create a new provision, to accommodatc
such diverse set of conditions in a single Authorization, Neither the present set o[
Policy nor the Customs Notification has any provision to consider imports under an
Advance Authorization by hypotheticaJly bifurcating it into an Authorization,
simultaneously compliant to different set of conditions. As of now, the Advance
Authorizations are embedded with a particular set of conditions only. An
Authorization cal be issued either with pre-import condition or without it. Law
doesn't permit splitting it into two imaginary set of Authorizations, lor which
requirement of compliarces are different.

4.2 Allowing exemption for part compliance is not reflective in rhe Legislativt:
intent. For proportional payment of Customs Duty in case of partial fulfilment of
EO, specific provisions have been made in the Policy, which, in turn has been
incorporated in the Customs Notification. No such provision has been made in
respect of imports w.r.t Advance Authorizations with 'pre-import and physical
exports" conditions. In absence of the same, compliance is required in respect of
the Authorization as a whole. In other words, if there are multiple shipments of
import & multiple shipments of export, then so long as there are some shipments
in respect of which Duty-free imports have taken place Iater & exports
corresponding to the same have been done before, then, the pre-import condition
stipulated in the IGST exemption Notification gets violated. Once that happens,
then even if there are some shipments corresponding to which imports havc laken
place first & exports made out of the same thereafter, the IGST exemption would
not be available, as the benefits of exemption applies to the Iicensc as a wholc.
Once an Advance Authorization has been defaulted, there is no provision to
consider such default in proportion to the offence committed.

8.3 Para 4.49 of the Hand Book of Procedures (2O15-2O), Volume-I,
demands that if export obligation is not fulfilled both in terms of quantity and
value, the Authorization holder shall, for the regularization, pay to Customs
Authorities, Customs Duty on unutilized value of imported/ rndigenously procured
materia.l along with interest as notilied; which implies that the Authorization holder

PaEe t9 of 47



is legally duty bound to pay the proportionate uunount of Customs
r:orresponding to the unfulfilled export obligation. Customs Notification
incorporates the same provision.

Dut1,

too,

8.4 Para 5.14 (c ) of the Hand Book of Procedures, Volume-l, (2015-20) in
rcspect of EPCG Sc:heme stipulates that where export obligation oI any particular

bioc:k ol ycars is not lulfilled in terms of the above proportions, except in such cases
whcrc l-he cxport obl.igation prescribed for a particular block of years is extended by
the Regional Authority, such Authorization holder shall, within 3 months from
the cxpiry of the block of years, pay as Duties of Customs, an amount that is
proportionate to the unfulfilled portion of the export obligation vis-a-vis the total
export obligation. In additron to the Customs Duty calculatable, interest on thc
same is payable. Customs Notification too, incorporates the same provision.

8.5 Thus in both the cases, Advance Authorization under Chaptcr 4
&EPCG under Chapter 5 of the HBP, the statutory provisions have been madc
for payment of Duty in proportion to the unfulfrlled EO. This made room for part
compliance and has offered for remedial measures. The same provisions have
been duly incorporated in the corresponding Customs Notifications.

8.6 Contrary to above provisions, in the case of imports under Advancc
Authorisation with pre-import and physical export conditions for the purposes of
availing IGST exemptions, both the Policy as well as the Customs Notifications
are silent on splitting of an Advance Authorisation. This clearly indicates that the
legislative intent is totally different in so far as exemption from IGST is
r:oncerned. It has not come with a rider allowing part compliance. Therefore, once
vrtiated, the IGST exemption would not be applicable on entire imports made
under the Authorisation.

9. Violations in respect ofthe Foreign Trade Policy (2O15-20) and the condition
of the Notification No.79 l2OL7 -Cls dated 13-1O-2OL7 in respect of the
imports made by the importer:-

9.1 whereas Customs Notification No.79/2077 dated 13-10-2017, was issued
cxtending benefit of exemption of IGST (Integrated Goods & Service Tax), on thc
input raw materials, when imported under Advance Authorizations. The original
Customs Notifications No.18/201S-Cus dated O1-04-2015, that govcrns imports
under Advance Authorizations, has been suitably amended to incorporate such
additional benefit to the importers, by introduction of the said Notification. It
was of course specifically mentioned in the said Notification that "the exemption
from integrated tax and the goods ald services tax compensation cess leviable
thercon under sub-section (7) and sub-section (9) of Section 3 of the said
Customs Tariff Act shall be subject to pre-import conditlon;" therefore, for the
purpose of availing the benefit of exemption from payment of IGST, one is
required to comply with the pre-import condition. Pre-import condition demands
that the entire materials imported under Advance Authorizations should be
utilized exclusively for the purpose of manufacture of finished goods, which
would be exported out of India. Therefore, if the goods are exported before
commencement of import or even after commencement of cxports, by
manufactunng such materieLls out of raw materials which were not imported under
thc rcspcctivc Advarce nuthorization, the pre-import condition is violated.

9.2 DGFT Notification No. 33 /2O75-2O dated 13-10-2017 amended Para
4.14 of the Foreign Trade Policy (2015-20). It has been clearly stated in the said
Para 4.74 of the Policy that
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" imports under Aduance Authorisation for phg sbal exports are also exempt

from uthole of the integrated tax and Compensation Cess leuiable under subsection
(7) and sub-section (9) respectiuelg, of section 3 of the Cusfoms Tanff Act, 1975
(51 of 1975), as moA be prouided in the nottfication i-ssued bA Department of

Reuenue, and such imports shall be subject to pre-import condition."

Basically, the said Notihcation brought the same changes in the Policy,
which have been incorporated in the Customs Notihcation by the aforementioncd
amcndmcnt.

9.3 For the purpose of availing the benefit of exemption from paymcnt o[
IGST in terms of Para 4.14 of the Foreigr Trade Policy (2015-20) and the
corresponding Custorns Notification No.79/2077-Cus dated 13-10-2017, it is
obligatory to comply with the pre-import as we.[ as physica-1 export conditions.
Therefore, if for reasons as elaborated in Paragraph 4.3 above, the Duty-frec
materia.ls are not subjected to the process of manufacture of hnished goods, which
a-re in turn exported under the subject Advarce Authorization, conditj.on of pre-
import gets violated.

9.4 Combined provisions of the Foreign Trade Policy and the subjccL
Customs Notifications, clearly mandate, only imports under pre import condition
would be allowed with the benefit of such cxemption subject to physical exports.
Therefore, no such exemption cem be availed, in respect of the Advancc
Authorizations, against which exports have already been made beforr:
commencement of import or where the goods are supplied under decmed exports.
The importer failed to comply with the aforementioned conditions.

1O. Quantification of Duty foregone:-

M/s. Vital Laboratories Private Limited imported Duty frce goods as pr:r
details mentioned in Annexure A to this Show cause Notice during the period from
13.1O.2017 to 10.01.2019 availing the benefit of Advance Authorisation Schcrnt'
Thcy had utilised three Licenses for Duty free import of goods. The IGST applicablc
on the import of the goods is @.,5V.. In the said three Licenses. the importcr had
imported 2826.329 MT of goods having assessable value of Rs. 45,13,1 4,527 I -
through ICD Tumb (INSAJ6) wherein IGST forgone amounts to be Rs,
2,62,37,9041- (T\ o Crore, Sixty Two Lakh, Thirty Seven Thousand Nine
Hundred and Four only).(details as per Annexrires B-1 and B-2 and
consolidated in Annexure-B to this Show Cause Notice).

11. Contravention of the statutory Provisions: -

11.1 In terms of Section 46 of the Customs gcL, 1962, while presenting the Bills
of Entry before the Customs Authority for clearance of the imported goods, it was
thc duty of the importer to declare whether or not they complied with the conditr<>ns
of pre-import and/or physical export in respect of the Advance Authorizations
under which imports were being made availing the benefit of IGST exemprion. 'lhe
law demands true facts to be declared by the importer. It was duty of the importcr
to pronounce that the said pre-imporf ar,d lor physicd exports conditions could not
be followed in respect of the subject Advance AuLhorization. As the imporler has
been working under the regime of self-assessment, where they have becn givcn
liberty to determine every aspect of an imported consignment from classification 1o

declaration of va.lue of the goods, it was the sole responsibility of thc importcr ro
place correct facts and figures before the Assessing Aurhority. In the matt:rial r:asr:.
the importer has failed to comply with the requirements of law and in()rrectlv
availed benelrt of exemption of Notification No.79l2Ol7-Cus dated 13-10-20't7. 'lhis
has therefore, resulted in violation of Section 46 of the Customs Act, 1962.
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LL.z M/s. Vital LaboraLories Private Limited appcar to bave wilfully
suppressed the lacts that they had not used Duty free imported materials in
manufacturing of exported goods. It was the duty of the importer to deciare whetht:r
or not thr:v complied with the conditions of pre-import and/or physical export in
rr:spcct of thc Advalcc Authorizations under which imports were being madc
:rvailing the benefit of IGST exemption. The above acts of omission and commlssion
on thc purrt of the importer appear to have rendered the rmported goods clcared
under Forty six Bills of Entry as listed in Annexures- 81 and E}2 and consolidated
in Annexure-B to this Show Cause Notice having a tota-l assessable value of Rs.
45,13,L4,527 l -(Rupees Forty Five Crores Thirteen Lakhs Fourteen Thousand
Five Hundred T\renty Seven Only) liable to conflscation under Section 'l I 1(0) of
the Customs Act, 1962 as detailed above. The IGST amounting to Rs.
2,62,37,9041- (Two Crores Sixty Two Lakhs Thirty Seven Thousand Nine
Hundred and Four only) not paid by the importer is liable to be rccovcred undcr

1 1.3 The importer failed to comply with the conditions laid doum under thc
relevant Customs Notification as well as the DGFT Notifrcation a-nd the provisions of
lhe Forcign Tradc Policy (2015-20), as discussed in the foregoing paras. Therefore
r he amount ol IGST not paid, is recoverable under Section 28(4) ol the Customs Act,
1962 al<tng with interest.

1 1.4. With the introduction of self-assessment under the Customs Act, morc
faith is bestowed on the importer, as the practice of routine assessment, concurrent
audit and examination has been dispensed with and the importers have been
ussigled with the responsibility of assessing their own goods under Section 17 of
thc Customs Act, 1962. As a part of self-assessment by the importer, it was the
duty ol thc importer to present correct facts and declare to the Customs Authority
about thcir inability to comply with the conditions laid down in the Customs
Notilicalion, while sceking the benefit of exemption under Notification No. 79 12017-
Cus dated 13-10-2017. However, contrary to this, they avaikd benefit of the subject
Notification for the sublect goods, without complying with the conditions laid dowm

in the exemption Notification in violation of Section 17 of the Customs Act, 1962.
Amount of Customs Duty attributable to such benefit availed in the form of
exemption of IGST, is therefore, recoverable from them under Section 28(4) of the
Customs Act, 7962 along with appropriate interest under Section 28AA of thc
Customs Act, 1962.

11.5 The importer failed to comply with the pre-import condition of the
Notification and imported goods Duty free by availing benelit of the same without

observing the condition, which they were duty bound to comply. This has 1ed to
contravention of the provisions of the Notification No.79/2017-Cus dated 13-10-
2017, and the Foreigl Trade Policy 12O15-2O), which rendered the goods liable to
conllscal-ion undcr Section 1 1 1(o) of the Customs Acl, 7962.

11.6 Section I 14A of the Customs Act, 1962, stipulates that where thc Duty
has not been levied or has been short-levied by reason of collusion or
any wilful mis-statement or suppression of facts, the person who is liable to pay thc
Duty or interest, as the case may be, as determined under sub-section (8) of
Section 28 sha.ll also be liable to pay a penalty equa.l to the Duty or interest
so determined. It appears that the Noticee has deliberately suppressed the fact of
therr lailure to comply with the conditions of pre-import/physical export in respecl
of the impugned Advance Authorizations, which they were well aware of at the time
o[ commencement of import itself, from the Customs Authority. Such an act of
deliberation appears to have rendered them liable to penalty under Section 114A of
the Customs Act, 1962.
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lL,7 Section 724 of the Customs Acl, 1962, states that no ordcr
confiscating any goods or imposing aly pena-1ty on any person sha1l be madc
unless the owner of the goods or such person:

(a)is giuen a notice in witing with the pior approual of the officer of Customs

not belou.t tlrc rank of an Assistant Commbsioner of Customs, informing him ol
the grounds on which tt i.s proposed to confi.scote the goods or to impose a
penaltg;
(b) is gixen on opporfiinitA of making o representation in u.titing uithin such
reasonable time as maA be specified in the notice agotnst the ground-s ol
confiscation or imposition of penaltA mentioned Lherein; and
(c) is giuen a reasonabLe opporhtnita of being heard in the matter;

11.8 Therefore, while Section 28 gives authority to re cover Customs Duty,
short paid or not-paid, and Section i11(o) ol the Act, ho)d goods irablc ftrr
confiscation in case such goods are imported by availing benefit of arr exemption
Notification ald the importer fails to comply with and/or observe conditions laid
down in the Notification, Section 124 & Section 28 of the Custorrrs Act, 1962,
authorise the proper officer to issue Show Cause Notice for conliscation of the
goods, recovery of Customs Duty arid imposition of penalty in terms of Section
112(a) of the Customs Act, 7962.

L2. In view of the above, Show Cause Notice No. VIII/lO
10/Commr./O&AIHQ/2022-23 dated 07.O9.2022 have been issued to , M/s. Vital
Laboratories Private Limited, Plot No.1710 & A1-2208. OIDC, Phase III, VzrJri

396195 (IEC-0398063371), called upon to Show Cause in wriLing to thc
Commissioner of Customs, Ahmedabad as to why:-

a) Customs Duty amounting to Rs. 2,62,37,9O41- (Rupees Two Crore, Sixty Two
Lakh, Thirty Seven Thousand Nine Hundred and Four only) in the form of IGST
saved in course of imports of the goods through ICD Tumb under the Advance
Authorizations and the corresponding Bi11s of Entry as mentioned in Annexures-
A, B1 and 82 and consolidated in Annexure-B attached to Show Cause Notice, in
respect of which benefit of exemption under Customs Notihcation No. 1 8/ 20 1 5

dated O1-04-2015, as amended by Notification No. 7912O17-Cus, dated 13-lO
2017, was incorrectly availed, without complying with the obligatory pre-import
condition as stipulated in the said Notification, and also for contravening
provisions of Para 4.14 of the Foreign Trade Policy l2Ol5-2O), should nor bc
demarrded and recovered from them under Section 28(41 of the Customs Act,
t962;

b) Subject goods having assessable va.lue of Rs.45,13,14,527/- (Rupees Forty
Five Crore, Thirteen Lakh, Fourteen Thouszrnd, t'ive Hundred and Twenty Seven
Only) imported through ICD Tumb, under the subject Advance Authorizations
should not be held liable for confiscation under Scction 111(o) of thc Custorns
Act, 1962, for being imported availing incorrect exemption ol IGST in tcrms of
the Notification No.18/2015 dated 01-04-2015, as amended by Notification No.
79/2017-Cus, dated 13-10-2017, without complying with obligatory pre-import
condition laid down under the said Notification;

c) Interest should not be demanded and recovered under Ser:tion 28AA of tht:
Customs Act, 1962, on the Customs Duty demanded(as mentioned at (a) above);

d ) Penalty should not be imposed under Section 1 I 4A of the Customs Act,
1962, for improper importation of goods availing exemption of Notification and
without observalce of the conditions set out in the Notification, and also by
reasons of misrepresentation zrnd suppression of facts with an intent to evade
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payment of Customs Duty as elaborated above resulting in non-pai,rncnt of Duty,
which rendered the goods Iiable to confiscation under Section 1i1(o) oI the
Customs Acl, 1962, and also rendered Customs Duty recoverable under Section
28(4) of the Customs Acr, 1962;

e) Penalty should not be imposed under Section 112(a) of the Customs Act,
1962, for improper importation of goods availing exemption under Notification
No.18/2015 dated 01-04-2015, as amended by Notification No. 79l2017-Cus.
dated 13-10-2017. without observance of the pre-import and/or phvsical
cxport conditions set out in the Notification, resulting in non-payment of
Customs Duty, which rendered the goods liable to confiscation under Scction
1 I 1(o) of the Customs AcL, )962.

f) Bonds executed at the time of import should not be enforced in terms of Section
143(3) oi the Customs Act, 7962, for recovery of the Customs Duty as mentioned
abovc and interest thereupon.

13. Defence submission: The importer submitted their written submission
dated 27 .O3.2O24 whetein they interalia stated as under:

13.1 Demand is barred by limitation: that the demand is barred by limitation as
the demand is raised for the period from 20.1O.2O77 to 01.02.2018 for
Rs.56,25,907l- and from 02.O2.2018 to 10.01.2019 for Rs.2,06,11,997l- whercas
the show cause notice is issued on date O7.O9.2O22 and there rvas no mis-
dcclaration or suppression, so larger period of limitation may not be invoked here.
furthr:r there was no suppression or mis-statement in this matter bv the Noticcc
and relied on the decision of i) Mohan Textiles Vs. Commissioner of Central Excisc,
Mumbai V I2O2O (37) G.S.T.L. 246 (Tn. - Mumbai)l arrd (ii) Uniworth Textiles Ltd.
Vs. Commissioner of Central Excise, Raipur 2013 (288) E.L.T. 161 (S.C.) (iii)
Ashirvad Enterprise Pvt.Ltd. Vs. CESTAT, Kolkata 2013 (2881 E.L.T. 172 (Pat.)
(iv) Union of lndia Vs. Rajasthzrn Spinning & Weaving Mills 2009 1238]r E.L.T. 3

(S.C.) (v) Commr. of Cus. (imports), Mumbai Vs. Hundaj Heavy Indus. Co. Ltd.

I2018 (36I) E.L.T.837 (Bom) (vi) International Metro Civil Contractors Vs. Commr.
of S.T. Delhi 20tg (2Ol G.S.T.L. 66 (Tri. - De1.).

13.2 Bonalide belief: That the importer is involved in this activity of import of
various duty free goods as raw material against advance authorisation scheme
since long:rnd previously there was no pre-import condition in the noliflcation; that
lhis prc irnport condition was introduced for the first t.imc 2017 altcr thc
introduction of GST; that the revenue authorities were also clearing the goods

',vithout thc paymcnt oI GST; that nobody insisted for the payment IGST at thc timc
of asscssment of goods; further the High Court of Gujarat, vide Judgment dated
04.O2.2019, and struck down the pre-import condition with retrospective effect
lrom thc date of imposition of said condition i.e. 13-10-2017 declaring the condition
as ultra vircs the Advance Authorisation Scheme; that the Hon'ble Supreme Court
has allowed the appea-l of Revenue, however directed the Revenue to permit claim ol
relund or input credit (whichever applicable and/or wherever customs duty was
paid) and for doing so, the respondents shall approach the jurisdictional
Commissioner, and apply with documentar5r evidence within six weeks from the
date ol the judgment. The claim for refund/credit, shall be examined on their
merits, on a case-by-case basis and for the sake of convenience, the revenue shall
direct the appropriate procedure to be followed, conveniently, through a circular in
this rcga.rd emd accordingly Board also has issued circulars M.F. (D.R.) Circular
No.)612O23-Cus. dated 7 -6-2023 artd Instruction F. No. 276173/2O19-CX.AA,
dated 23-4-20 19 on this issue; that whole event shows that divcrgent judicial
pronouncements have been made on the said issue. Hence, no such charges should
be levelled on the importer and no penalty should be imposed on t}re importer/
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Noticee; that finally, the pre-import condition was omitted vide Notification
No.1/2019-Cus. dated 10-1-2019 and therefore, the Importer was also under the

bonafide belief that they need not pay the GST at the time of clearance of the goods;

that the importer relied on the decision of (i) Maxim Tubes Compzrny Ltd. Vs. Union
of India [2019 (368) E.L.T. 337 (Guj.)], (ii) Commissioner of Central Excise, Vapi Vs.

Kolety Gum Industries [2016 (335) E.L.T. 581 (S.C), (iii) Pr. Commr Ol Servicc 'l'erx

Vs. Shree Chanakya Education Society 12018 (362) E.L.T. 74 1 (Bom.)l (iv) Mcla Ram
& Sons Vs. Commissioner of Centra.l Excise & ST., Lucknow 12019 (2Ol G.S.T.L. 75
(Tri. - A11).

13.3 Onus of assessment lles wlth the revenue slnce goods were aaaeased,
examined and out of charged by the proper otficcr: That it is evident Irom thc
Bills of Entry that Importer had decleued everything e.g. description, valuc,
quantity, specihcation, classification, Advance Authorisation details etc. bcfore Lhc

department for the assessment of the goods and it was the duty of the propcr
officer of the department to assess the goods to duty as per the applicable rate of
duty prevalent at that time; that the proper oificer of the department had failed to
assess the goods properly at the materia-l time of assessment; that the demand is
time barred alrd importer is not at any fault; that they relied on thc casc laws (i)

Oswal Cables Pvt. LTd Vs. Commissioncr of C.Ex. & Cys, Siliguri 12016 (333) E.l..T
345 (Tri. - Kolkata)](ii) Dimension Data India Pvt. Ltd Vs. Commissir)ner of Custorns

12021 137 6) E.L.T. 192 (Bom.)l upheld by Honble Supreme Court reported in
Commissioner v. Dimension Data India Private Ltd. - 12022 (379) E.L.T. A39 (S.C.)l
(ii! Sirthai Superware India Ltd. Vs. Commr. of Customs, Nhava Sheva-lll l2O2O
(371) E.L.T. 324 Fn. - Mumbai)l(iv) Densons Pu'ltreataknik Vs. Commissioncr
of Centra.l Excise 2003 (155) E.L.T. 211 (S.C.) (v) K-Link Healthcare (lndia) Pvt. Ltd.
Vs. Commr. of Cus. (Air), Chennai 20t8 (364) E.L.T. 476 ('l'ri. - Chennai).

13.4 Importer cannot be held liable for availing exemption of IGST on import
of the impugned goods under Advance Authorisation: That they had corrccrly
declared the description, classification, quantity of the goods and its relevant
Notification ald Advance Authorisation number in the Bills of Entry and presentcd
the goods before the proper offrcer for assessment, examination a-n d then propcr
oflicer after scrutinizing all the pzr-rameters had allowcd thc goods for clearancc lrlr
further action and as such the Noticec had neither mis-der:larcd thc: goods nor
suppressed aly information before the departmcnl. If at all zrnr,, discrepancr s

there in the leviability of IGST or any other duty on the impugned goods, thcn
concerned oflicer should be held responsible becausc thc importer/ Noticec had
declzrred everything and assessment is the duty of the proper officer ol thc
department; that the chronological events of issuance of different Circulars/
Notihcations by the Board and passing of differenl judgments by the Hon blt:
Courts proves that the issue is a common issue for various importers and Lhc
importer had no mens rea in evading any duty of the Govt,

13.5 Revenue Neutral: That , pal,rnent of IGST is revenue neutral because even if
GST would have been paid by the importer, the same was available as refund to
the notice after export; that they relied upon the case laws (i) CCE Vs. Prakash
Industries20l3 (290) E.L.T. 693 (Tri. - Del.) (ii) Relii:.nce Ports &'lerminals Vs. CCE
2013 (29) S.T.R. 616 (Tri. - Ahmd.) (iii) Monga Brothcrs Vs. CCU, 2Ot:\ (294) l:':,.t,'l
332 (Tri. - Del.), (iv) Alembic Ltd Vs. CCE 2Ol4 (308) It L'l' 535 ('l'ri Ahrrrd.)
ALEMBIC LTD.Vs CCE, (v) SRF Ltd. v. Commissioncr 20l 6 (33 1) E,L.T. A I38
(S.C), (vi) Jet Airways India Ltd. Vs. CC-ST 2O|6-T\OL-2O7 2-CESTAT-MUM (vii)
Asmitha Microfin Ltd. Vs. Commr. of Cus. C.Ex. & St, Hyderabad-lll 2020 (33)
G.S.T.L. 250 (Tri. - Hyd.),( viii) Airasia India Ltd. Vs. Commissioner of Central
T'ax2O2 1 -TIOL-34 1 -CESTAT-BANG.
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13.6 Goods are not liable to confiscation under section 111(m) of the
Customs Act, L962: That the goods have already been cleared for homr:
oonsumption after proper scrutiny by the proper officer of the department. I{ence,
thc said goods arc not available for confiscation; that the importer had neithcr
donc ernv mis dcr:laration nor zrny suppression for facts, the impugncd goods an:
li:rbir' ftrr r:onfiscal-ion undcr scction 1 t 1(o) of the Customs A(:t, I962.

13.7 No mis-declaration by the Noticee, hence No petralty imposable: That
since there is no mis-declaration of description, va.lue or anlthing else on the part
ol Importer, no pena-lty is imposable and relied on case laws (i) Mohit Pater Miils
I-td. Vs. Commissioner of Centra.l Excise, Noida 12012 (285) E.L.T. 379 (Tri. - Del.)l
(ii)Meco lnstruments Pvt. Ltd Vs. Commissioner of Customs, Sa]rar, Mumbai [2008
(230) E.L.T. 545 (Tri. - Mumbai)1, (iii) Prabha Industnes Vs. Commissioner of
Customs (Appeals), Cochin COCHIN I2OOB 223) E.L.T. 543 (Tri. - Bang.)1, (iv)

Pramod Kumar Vs. Commissioner of Customs, New Delhi 12018 (363) E.L.T. 411
(Tri. - Dr:1.)1, (v) C.C. & C.D, Visal<hapatnam Vs. Andhra Pradesh Paper Mills Lrd. 

I

2015 1324) E.l-.T. 60 (A.P.)1, (vi) Vallabh Wool Industries Vs. Commr. of Cus.
{tixport) Nhava Sheva I2O2O {372), E.L.T. 888 (Tri. - Mumbai)1, (vii) Agarwal
Industrial Corporation Ltd Vs. Commr. of Cus., Manglore [2O2O (37 3\ E.L.T. 280
('l'ri. tsang.)1.

13,8 Penalty not imposable where the issue is of interpretational in nature
and department was also not sure about imposing IGST on the impugned
imported goods at th€ material time: That as the goods are truly i.rnd corrcctly
declzrred and there was no intention to evade a:ny duty, no penalty can be imposed;
that lhe impugned goods were cleared after proper assessment, examination by
the proper officer of the department; that they relied upon the case larvs (i) Uniflex
Cables Ltd. Vs. Commissioner of Central Excise, Surat-II (ii) Ruby Confectionery
Pvt. Ltd Vs. C.C.Ex & ST, Hyderabad-IY 2077 (47) S.T.R. 160 (Tri. Hyd.) (iii)
Commissioner of Service Tax Vs. idea Cellular Ltd.2O19 (366) E.L.T. 616 (Bom.).

13.9 Penalty not imposable in the matter of IGST collected under sub-section
7 of section 3 of Customs Tariff Act, 1975: That in rhe absence of specihc
provisions relating to lely of interest and penalty in the respective legislation,
intercst cannot be rer-'overcd and penalty cannot be imposed by tal<ing rccoursc to
machinery reiating to recovery of duty; that relied on the decision oi Mahindra &
Vahindra l-td. 12O22-TIOL- 1319-HC-MUM-CUSI and stated that the SLP against
lhr: abovc Order is also dismissed.

13.1O Penalty not lmposable under aectiorl 112(al of the Customs Act, L962:
-lhat they havc dcclared the description, va.lue, specification, qualtity of the goods,

Advancr: Au thorisation number correctly and they have neither committcd nor
omitlcd to do anything which can render the impugrred goods liable for confiscation
under section 1 1 I (o) of the Customs Act, 1962 and the impugned imported goods
wcre not prohibited goods, therefore, no penalty under section 112(a) of thc
Customs Act, 1962 is imposable on the importer.

13. 1 1 Penalty not imposable u/s 114A as there is no wilful mis-statement or
suppression of facts: That they had neither colluded nor given any mis-statcmcnt
nor supF)rcsscd an-v lacls and thereforc, no penalty is imposabie on thc Noliccc
under Section 1 14A of the Customs Act, 1962 and relied on the case laws (i) Indian
Oil Corporation Ltd. Vs. Commissioner of Cus. & C.Ex., Cochin [2004 (178) E.L.1'.
713 (1'ri. - Bang )l (ii) Landis Gyr Ltd. Vs. Commissioner of Central Excise , Kolkata-
V 12013 (29O) E.L.T. 447 (Trt. - Kolkata)1, (iii) I.O.C.L. Vs. Commissioner of Service
Tax, Silliguri 12013 1294]1 E.L.T.97 (Tri. - Kolkata)1, (iv) Sirthar Superware India Ltd.
Vs. Commr, Of Customs, Nhava Sheva-lll l2O2O (371) E.L.T. 324 (Trt. - Mumbai)1,
(v) Thyssenkrupp Industries India P. Ltd. Vs. CC (Import), Mumbai [2016 (343)

E.L.T. 533 (Tri. - Mumbai)l

PaEe 26 of 47



14. The importer vide letter dated 05.04.2024 submitted additional submission
wherein they submitted statement of import ald export data in respect of Advance
Authorization No. 310824604 dated 23.70.2018 and stated t1.at the mandatory
condition of pre-import has been complied with ald as such the importer under
said licence No. 310824604 dated 23.7O.2O1a is eligible for exemption from
paJrment of IGST. Further, submitted that they are trying to collect and collate data
of aJl import arrd export in respect of the reaming three li.cense Nos. 0310814757
dated 21..O7.2017, 0310820003 dated 22.03.2018 arrd 0370724681 dated
25.10.2018 to verify how much export is made after the respective import
shipments to ca.lculate how much proportionate demand of IGST on such imports
may be dropped and therefore, requested to grant l5 dav's timc to submil in)porl
and export data for the remaining said Lhree licenses.

15. Personal Heariag: Personal Hearing in the instant matter was fi-xed on
29.07.2024. Importer vide E mail dated 30.01.2024 requested to allow 15 days
time to attend P.H. Accordingly, next date of Personal Hearing was fixed on
22.02.2024, but importer failed to attend Personal Hearing fixed on 22.O2.2O24.
Therefore, again Personal Hearing was fixed on 27.03.2024. Shri Sanj ay Kalra,
Consultant of Importer attended Personal Hearing held on 27.O3.2O24 wherein he
reiterated contents of their written submission dated 27.03.2024 and lurthr:r
requcsted for additional date for Persona-l Hearing. Accordingly again date of
Persona.l Hearing was {ixed on O5.O4.2O24. During the Personeil Hearing held on
O5.O4.2O24 , consultant submitted the documents ol export of goods which was
manufacturcd from the goods imported under Advance Authorization.

16. Findings: I have carefully gone through the Show Cause Noticc datcd
07.O9.2022, written submissions dated 27.O3.2O24 and 05.04.2024 filed by M/s,
Vital Laboratories Pyt. Ltd., as well as the records of personal hcaring hcld on
27 .03.2024 &, 05.04.2024.

17. I find from the records that the present Show Cause Notice dated O7.O9.2O22
was transferred to Call Book on 3O.O9.2O22 as in the identical issue, the
Department had frled SLP No. 25777/2079 against the order of Honble Gujarar
High Court in case of M/s. Maxim T\.rbes Compaly P. Ltd., and ir was informed to
the Importer vide letter dated 03.10.2022. Now the said Show Cause Notice has
been retrieved from CalI Book in view of Hon'ble Supreme Court decision dated
28.04.2023 in case of M/s. Cosmo Films Ltd. and same has been taken up for
adjudication. Accordingly, the time limit specified in Section 28 (9) ibid shall apply
from the date when the reason specified under Section 28 (9A) has ceased to exisr
i.e. w.e.l 28.04.2023.

18. The issues for consideration before me in these proceedings are as undcr:-

Whether Duty of Customs amounting to Rs. 2,62,37,904/- (Rupees 1wo
Crore, Sixty Two Lakh, Thirty Seven Thousald, Nine Hundred and Four only)
in the form of IGST saved in course of imports of the goods through ICD
Ttrmb under the subject Advance Authorizations and thc corrcsponding Bills
of Entry as detailed in the Annexures- A, Bl ald 82 and consolidated in
Annexure-B attached to Show Cause Notice, in respect of which bcnefit ol
exemption under Customs Notilication No. 18/2015 datcd 01.04.2015, as
amended by Notification No.79/2017-Cus, dated 13.1O.2017, was incorrer:tly
availed, without complying with the obligatory pre-import condition as
stipulated in the said Notification, ernd also for contravening provisions of
Para 4.14 of the Foreign Trade Policy l2Ol5-2O), should bc demandcd and
recovercd under Section 28$) of thc Customs Act, 1962?

a)
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b) Whethr:r subjcct goods having assessable value of Rs.45,13,14,527 l- (Rupr:es
Forty Five Crore, Thirteen Lakh, Fourteen Thousand, Five Hundred and
Twenty Seven Only) imported through ICD Tumb under the subject
Advance Authorizations as detailed in the Annexures- A, 81 and 82 and
consolidated in Annexure-B attached to Show Cause Notice should be held
liable for confiscation under Section 1 1 1(o) of the Customs Act, 7962. for
bcing im ported availing incorrect exempti.on of IGST in terms of the
Notification No.18/2015 dated 01.04.2015, as amended by Notification
No.79 /2O17-Cus, dated 13.10.2077, without complying with obligatory pre-
import condition laid down under the said Notification?

c) Whethcr interest should be demanded and recovered under Section 28AA of
the Customs Aclr, 1962, on such duty of Customs as mentioned at (a) above?

d) Whether penalty should be imposed under Section 114A of the Customs Act,
1962, for imprope r importation of goods availing exemption ol Notification
and without observalce of the conditions set out in the Notihcatron, arrd also
by reasons of misrepresentation arld suppression of facts with a-n intent to
cvade payment of Customs Duty as elaborated above resulting in non-
payment of Duty, which rendered the goods liable to con{iscation undcr
Section 1 1 1 (o) of the Customs Act, 7962?

e) Whether penalty should be imposed under Section 1 12(a) of the Customs
Act, 1962, for improper importation of goods availing exemption under
Notification No. 18/2015 dated 01.O4.2015, as amended by Notification
No.7912O77-Cus, dated 73.70.2077, without observance of the pre-import
and/or physical export conditions set out in the Notifrcation. resulting in
non paymcnt oI Customs Duty, which rendered the goods liable to
confiscation under section 1 1 1(o) of the Customs Act, 7962?

l) Whether the Bonds executed at the time of 1mpoft should be enforced in
terms of Section 143(3) of the Customs Act, 7962, for recovcry of the
CLrstoms Duty as mentioned above and interest thereupon?

19. I find that the question of Duty liability with interest and penal liabilities on
the lmporter would be relevant only if the bone of the contention as to whether the
lmporter has violated the obligatory pre-import condition as stipulated in
Notification No.79 /2017 -Cus, dated 13-10-2077 is arrswered in the afhrmative.
Thus, the main point is being taken up flrrstly for examination.

20. Genesis of Prc Import Condition:

2O.1 Before proceeding to adjudication of the Show Cause Notice, le1 us firstly go

through relev:rnt provisions which will give genesis of 'Pre Import Condition'.

20.1.1 Relevant Para 4.O3 ofthe Foreign Trade Policy (2O15-2O) inter-alia
states that :-

An Aduance Authoisation rb issued to alLow duty free imporl of inpuls, ulhtch are
phgsica.llg incorporated tn export product (making nornal allowance for utastage). In
addition, fuel, oil, energg, catalgsts wlTtcll are consumed/ utilised to obtain export
product, mag also be alloued. DGFT, bg means of Public Notice, mag exclude ang
product(s) from puruieu.t of Aduance Authorisatinn.

2O.1.2 Relevant Para 4.13 of the Foreign Trade Policy (2O15-2O) inter-alia
states that :-
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4.13 Pre import condition in certain cases-

(il DCFT mag, bg Notifieation, impose pre-import conditiofi for inputs und.er
this Chapter.

(ii) Import items subject to pre-import condition are lAted in Appendtx 4J or tuill be as
indicated in Standard Input Output Norms (SION).

2O.1.3 Relevant Para 4.14 ofthe
states that :-

Foreign Trade Policy (2OL5-2Ol inter-alia

4.74 Detalls o;f Dutles exempted-

Imports under Aduance Authorbation are exempted from paument of Basic Cu-stom.s

Dufu, Additional Customs Dutg, Education Cess, Anti dumping Duty, Counteruatllng
Dufu, Soleguard Dutg, Transition Product Specific Safeguard Dutg, u.thereuer
applicoble. Import against supplies couered under porograph 7.O2 (c), (d) ond (g) o[
FTP will not be exempted from poyment of appticable Anti dumping Dutg,
Counteruailing Duty, Safeguard Dutg and Transition Product Specific Safeguard Duty,
if ang. Houeuer, tmports under Aduance Authorisation for physical exports are aLso

exempt from uthole of the integrated tax and Compensation Cess leuioble under sub
section (7) and sub-section (9) respectiuely, of sectton 3 of the Custorn-s Taif[ Ac|
1975 (51 of 1975), as moA be proui.d.ed in the notifbation bsued bg Department o[
Reuenue, and such imports shall be subiect to pre-import condition Imports againsl
Aduance Authorisations for phgsical exports are exempted. from Integrated Tax and
Compensation Cess upto 3LO3.2O18 only.

20.1.4 NOTIFICATION NO.31 (RE-2Ol3ll 2OO9-2OL4 dated 1"t August, 2013:

In exerci,se of pou.ters confefied bg Section 5 of the Foreign Trode
(Deuelopment & Regulatbn) Act, 1992 (No.22 of 1992) read utitl t paragroph I 2
of the Foreign Trode Polirg, 2009-2014, the Central Gouemmenl herebg notiftes
the following amend.ments in the Foreign Trode Polbg (FTP) 2OO9 20 1 4.

2. After para 4.1.14 of FTPanewparo4.l.lSisinserTed.
"4.1.15 Whereuer SION pennits use of either (a) a geneic tnput or (b) altematiue
inputs, unless the name of the specific input(s) [tuhich has (haue) been used in
manufacturing the export prod.uctl gets indicated / endorsed in the releuant
shipping bill and these inputs, so endorsed, match tlrc desciption in the releuant
b l oJ entry, the concerned Authortsation u.tilL not be redeerrrcd. ln other u.tords,
the name/ desciption of the input used (or to be used) in the Authoisation must
match exactly the name/ desciption endorsed in the shipping bill. At the time of
discharge of export obligotion (EODC) or at the time of redemption, RA shal| oLktu,
only those inputs whirh haue been spectficolly indicated in the shipping btll."
3. Para 4.2.3 of FTP ts betng amended by adding Lhe Sthrase "4.1.14 aru1
4. 1 . I5" in p\ace of "and 4. 1.14". The amended para uouLd be as und.er:
"Proubions of paragraphs 4.1.11, 4.1.12, 4.1.13, 4.1.14 and 4.1.15 of FTP shall
be applica.ble for DFIA holder."

4. Effect of thls Notification: Inputs actually used in manufocture of Lht'

export prod-uct should only be intported under Lhe aullrcrisation. Similarlg
inputs actuallg lmported must be used. in the export prod.uct. This has
to be esta.blished. in respect oJ euery Ad.uance Authoriso.tion / DFIA.

PaBc 29 of 47

20.2 With the introduction of GST w.e.f O1-07-2017, Additional Duties o[ Customs
(CVD & SAD) were subsumed into the newly introduced lnregratcd Goods and
Service Tax (IGST). Therefore, at the time of imports, in addrtr<;n to Basic Cusronts



Duty, IGST was made payable instead of such Additional Duties of Customs.
Accordingly, Notification No.26/2017-Customs dated 29 June 2017. was
issued to give effect to the changes introduced in the GST regimr: in rcspect
of imports under Advance Authonzation. The corresponding changes in the
Policy were brought through Trade Notice No.11/2018 dated 30-06-2017. 1

find that it is pertinent to note here that while in pre-GST regime blanket
cxem ption v,,as allowed in respect of a1l Duties leviable when goods were
being imported under Advance Authorizations, contrary to that, jn post-GST
rr:gimr:, lor imports under Advance Authorization, the importers wcre
requ ired to pay such IGST at the time of imports and then they could EIet the
credit of the sam e.

Iftrwcvcr, subsequently, the Government decided to exempl imports undcr
Advance Authorizations from pa5,,rnent of IGST, by introduction of the Customs
Notification No.79/2O)7 dated 13-10-2017. However, such exemption from the
paymcnt ot IGST was made conditional. The said Notification No.79 /2017 dated 13-
1O-2O17 , was issued rvith the intent of incorporating certain changes/ amendment
in the principal Customs Notifications, which were issued for extending bcnefit of
exemption to the goods when imported under Advance Authorizations.

20.2.1 D.G.F.T. Notification No. 33/2015-2O2O dated L3.LO.2OL7 amended the
provisions of Para 4,14 of the Foreign Trade Policy 2OLS-2O which read as
under:

Para 4.74 is amended to read as under:

"4.14: Details of Duties exempted
lmports undcr Advance Authorisation are exempted from payment of Basic
Customs Duty, Additiona-l Customs Duty, Education Cess, Anti-dumping
Duty, Countervailing Duty, Safeguard Duty, Transition Product Specific
Safeguard Duty, wherever applicable. Import against supplies covercd
under @ of FTP will not be exempted lrom
payment of applicable Anti-dumping Duty, Countervailing Duty, Safcguard
Duty and Transition Product Specific Safeguard Duty, if any. Howevcr,
imports under Advance Authorization for physical exports are also exempt
from whole of the integrated tax and Compensation Cess leviable under sub-
section (7) and sub-section (9) respectively, of section 3 of thc Customs Tarilf
Act, 1975 i51 of 1975), as may be provided in the notification issued by
Departmcnt of Rcvenue, and such imports ehall be subiect to pre-import
condition."

20.2.2 Notifrcation No.- 79l2OI7 - Customs, Dated: 13-1O-2OL7. The relevant
amendment made in Principal Notifrcation No. 18/201s-Customs dated
O1.O4.2O15 vide Notification No. 79l2Ol7 - Customs, Dated: 13-1O-2O17 is as
under:

-: Table:-
S

No. number and
date

tification Amendments

(s)

2

, April, 20 15
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(2)

In the said notification, in Lhe opening paragraph,-
(a)

(b) in condition (uiii), after the proubo, the foUou-ting
tl prouko shall be inserted, namelA:- _

(t)



"Prouided furtlter thot notwithstanding anythtng
contained heretnaboue for the said authorisotions
where the exemption from integrated tox and the
goods and seruices tox compensation cess leuiable
thereon under sub-sectinn (7) and sub-section (9) oJ
section 3 of the sadd Customs TarilJ Act, has
been auailed., the export obligation shall be

tu$llled bg phgsical exports onlg;";
(c)

(c) after condition (xi), the folLou-.ttng condittons shall
be aserled, namely :-
"(xii) that the exemption from integrated tax and the

goods and seruices tax compensation cess leuioble
thereon under sub-section (7) and sub section (9) of'
section 3 o.f the said Customs Tariff Act shall
be subject to pre-import condition;

2O.3 Further, I find that Notiflcation No.01/2019-Cus. dated 10.01.2019
removed/omitted the ?re Import condition'laid down vide Amendment Notification
No.7912017- Cus dated 13.1,O.2017 in the Principal Notification No. 18/201S-Cus
dated 01.04.2015.

2O.4 The High Court of Madras (Madurai Bench) in the case ol M/s Vcdanta Ltd
reported as 2018 (19) G.S.T.L. 637 (Mad.)on the issue under consideration held
that:-

"pre-import simply means import of raw materials before export of the
finished goods to enable the physical export and actual user condition
possible and negate the revenue risk that is plausible by diverting the
imported goods in the local market",

20.5 I find that 'Pre-lmport Condition'is unambiguous word/phrase. Further, I find
that the definition of pre-import directly flows from Para 4.03 of the Foreign Trade
Policy (2015-2 0)lerstwhile Para 4.1.3 of the Policy (2009-14)l wherein it is said thar
Advance Authorizations are issued for import of inputs, which are physic.rlly
incorporated in the export goods allowing Iegitrmate wastagc. Thus, this I)ara
specifica.lly demands for such physical incorporation of importr:d matcrials in tht:
export goods. And the same is only possible, when imports are rnade prior to r:xpr>rt
Therefore, such Authorizations principa-l1y do have the pre-import condition in
bui1t, which is required to be followed. In the instant case, it is undisputed fact that
the Importer has not complied with the Fre-Import Condition as laid down vidr:
Exemption Notification No. 18/2015 dated 01-04-2015, as amended by Notification
No. 79 / 2Ol7 -Cus, dated 13-10-2077.

2O,6 Further, I find that this issue is no longer res-tntegra in as rnuch as llon'bk:
Supreme Court in the case of Union of India Vs. Cosmo Films Ltd reported as 2023
(72) GSTL I47 (SC) has overruled judgment of Hon'blc High Court of GuJarat and
has held that pre-import condition, during Octobet,2OlT to January,2o19, in
Advance Authorization Scheme was valid. Relevant Paras of the decision are as
u nder:

69.The object behind imposing the 'pre-import condition' is disccrnibl<:
from Paragraph a.03 of FTP and Annexure-4J of the flBP; that only lcw
articles were enumerated when the FTP was published, is no ground for thc
exporters to complain that other articles could not be included for thc
purpose of 'pre- import

luide number
G.S.R. 2s4 (E),

dated the I st
Apnl,20l5l
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condition'; as held earlier, that is the import of Paragraph 4.03(i). The
numerous schemes in the FTP are to maintain an equilibrium between
cxporters'claims. on the one hand and on the other hand, to preserve the
Revenue's interests. Here, what is involved is exemption and postponcmcnt
of cxemption of IGST, a new lely altogether, whose mechanism was being
worked out and evolved, for the first time. The plea of impossibility to fulfil
'pre import conditions' under old AAs was made, suggesting that the
notiflcatjons retrospectively mandated new conditions. The exporter
respondents' argument that there is no rationale for differential treatment of
BCD and IGST under AA scheme is without merit. BCD is a customs lcwy at
the point of import. At that stage, there is no question of credit. On thc other
hernd, IGST is levied at multiple points (including at the stage of import) arrd
input credit gets into the strearn, ti11 the point of end user. As a result, there
is iustification for a separate treatment of the two levies. IGST is levied under
the IGST Act,2017 and is collected, for convenience, at the customs point
through the machinery under the Customs Acl, 7962. The impugned
notifications, therefore, cannot be faulted for arbitrariness or under
classification.

7O. The l{igh Court was persuaded to hold that the subsequent notification
ol 10.01.2019 withdrew the 'pre-import condition' meant that the Union
itsclf recognized its unworkable and unfeasible nature, and consequcntly
the condition should not be insisted upon for the period it edsted, i.e.,

after 13.10.2017. This Court is of the opinion that the reasoning is faulty. It
is now settled that the FTPRA contains no power to frame retrospective
reguiations. Construing the later notilication of 10-1-2019 as being effective
from 13. 10.2017 would be giving effect to it from a date prior to the datc of its
existence; in other words the Court would impart retrospectivity. In
Director GeneraL of Foreign Trade &Ors. v Kanak Expotts &Ors. [2015 (15)

SCR 287 = 2Ol5 I 3261 E.L.T.26 (S.C.)l this Court held that :

"Scction 5 ol thc Act does not give any such power specifically to the
Central Government to make rules retrospective. No doubt, this Section
confer powers upon the Central Government to 'amend' the policy which
has been framed under the aforesaid provisions. However, that by
itself would not mean that such a provision empowers the Government to
do so retrospective. "

71. To give retrospective effect, to the notification of 10-1-2019 through
intcrpretation, would be to achieve what is impermissible in law. Thereforc,
the impugned judgment cannot be sustained on this score as well.

75. For the foregoing reasons, this coutt holds that the Reuenue has to

succeed. The impugned judgment and orders of the Gujarat High Court are
herebr.t set aside. Hourcuer, since the respondents u)ere enjoAing intertm
orclers, tilL the impugned judgmenLs were deliuered, the Reuenue is
direcLed Lo pennil them Lo cLaim refund or input credit (whicheuer applicable
and/or u'hereuer customs dutg uas paid)- For doing so, the respondents
shall approach tlte juisdictionaL Commissioner, and apply with documentary
euidence utithin six u.teeks from the date of tlti-s judgment. The claim for
reftLnd/ credit, shall be examined on their m.eits, on a case-bA-ca-se bosb.
For the sake oJ conuenience, the reuenue shall direct tlrc appropriate
procedure to be lolLowed, mnuenientlg, through a circular, in l:his regard."

2O.7 I find that based on the decision of Hon'ble Supreme Court in aforesaid case

of Union of lndia Vs. Cosmo Films Ltd, CBIC issued Circular No. 16/2023-Cus
dated 07.06.2023 which is reproduced as below:
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Import - Pre-import condition incorporated in Foreign Trade Policy alrd Handbook
of Procedures 2Ol5-2O - Availing exemption from IGST and GST Compensation
Cess - Implementation of Supreme Court direction in Cosmo Films case

M.F. (D.R.) Circular No. 76/2O23-Cus., dated 7-6-2023
F. No. 605/ 1 | 12O23-DBKI s69

Gove ment of India
Ministry of Finance (Department of Revenue)

Centra] Board of Indirect Taxes & Customs, New Delhi

Subject : lmplementation of Hon'ble Supreme Courl direction in judgment dated
2a-4-2O23 in matter of Civil Appea.l No. 29O of 2023 relating to 'pre-import
condition' - Regarding.

Attention is invited to Honble Supreme Court judgment daled 28-4-2023 in martcr
of Civil Appeal No. 29O of 2023 (UOI and others v. Cosmo Films Ltd.) IQO23\ 5

Centax 286 (S C.) : 2023 (721 G.S.T.L.417 (S.C.)l relating to mandatory fulhlment
of a 'pre-import condition' incorporated in para 4.14 of F"fP 20 I 5-20 uide thc
Central Government (DGFT) Notihcation No. 33/2O15-2O, dated 13 1O-2O)7, and
reflected in the Notifrcation No. 79 /2017 -Cwsloms, dated 13-70-2017, relating to
Advarce Authorization scheme.

2. The PTP amended on 13-10-2017 and in existence till 9-1-2019 hzrd providcd
that imports under Advalce Authorization for physical exports are also exempt from
whole of the rntegrated tax ald compensation ccss, as may bc providcd in th<:

notification issued by Department of Revenue, arrd such imports shall be subjc(:1 to
pre-import condition.

3. Hon'ble Supreme Court has allowed the appeal of Revenue directcd agerinst a
judgment arrd order of Honble Gujarat High Court 12019 (368) E.L.T. 337 (Gu.; )

which had set aside the said mandatory fulf,rlment of pre-import condition. As such,
this implies that the relevant imports that do not meet the said pre-import
condition requirements are to pay IGST and Compensation Cess to that extent.

4. While allowing the appeal of Revenue, the Hon1:le Supreme Court has howevcr
directed the Revenue to permit claim of refund or input credit (whichever applicablc
and/or wherever customs duty was paid). For doing so, the respondents shall
approach the jurisdictiona-l Commissioner, and apply with documentary eviden<:e
within six weeks from the date of the judgment. The clarm for refund /crcdit, shall
be exarnined on their merits, on a casc-by-cerse basis. For thc sakc of t;onvcnir:ncc.
the revenue shall direct the appropriate proccdure to be lollowcd, convcnicn[)1',
through a circular in this regard.

5. 1 The matter has been examined in the Board for purpose of carrying forward
the Honble Supreme Court's directions. It is noted that -
(a) ICES does not have a functiona-1ity for payment of customs duties on a bill of
cntry (BE) (unless it has been provisionally assessed) after giving the Out-of-Chargc
(OOC) to the goods. In this situation, duties can be paid only through a TR-6
challan.
(b) Under GST 1aw, the BE for the assessment of integrated tax/ compensation
cess on imports is one of the documents based on which the input tax credit may
be availed by a registered person. A TR-6 chailan is not a prescribed dr>cument frrr
the purpose.
(c) The nature of facility in Circulzr No. 1 1 / 20 1 S-Cus, (for suomotu payment o[
customs duty in case of bona fid.e default in export obligatron) [2015 (318) E.l,.T,
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(T11)] is not adequate to ensure a convenient transfer of relevant details between
Customs and GSTN so that ITC may be taken by the importer.
(d) The Section l43AA of the Customs Act, 7962 provides that the Board may,
for the purposes of facilitation of trade, take such measures for a class of importers-
exporters or categories of goods in order to, inter alza, maintajn tralsparency in the
import documentation.

6.1 Acr:ordingl_v, the input credit with respect to such assessed BE shall bc
r:nabled to be available subject to the eligibility and conditions for taking input tax
credit under Section 16, Section 17 and Section 18 of the CGST Act, 2017 and rules
made thereunder.

6.2 Further, in case such input tax credit is utilized for pa5,.rnent of IGST on
outward zero rated supplies, then the benefit of refund of such IGST paid may bc
availabk: to the said registered person as per the relevant provisions of the CGST
Acl,2017 and tht: rules madc thereunder, subject to the conditions and restdctions
provided therein.

7. The Chief Commissioners are expected to proactively guide the Commissioners
and officers for ironing out any local level issues in implementing the broad
procedure described in paras 5 ald 6 above and ensuring appropriate convenicncc
to the l.rade includrng in carrying out consequential actions. For this, suitablc
Public Noticc and Sta:nding Order should be issued. If a-ny difficulties are far;cd that
require attention of the Board, those can be brought to the notice.

2O.8 Further, I find that DGFT have issued Trade Notice No. 712023-24 dated
08.06.2023, saying that "all the imports made under Advance Authorization
Schcme on or after 13.10.2077 and upto and including 09.01.2019 which could not
meet the pre-import condrtion may be regularized by making payments as
prescribed in the Customs Circular".

2O.9 Thus, from the {indings arrd discussion in Para 20 to 2O.8 above, I hnd that
there is no dispute that the said importer has failed to comply with the mandatory
conditions of 'Pre-Import' while claiming the benefit of Exemption from IGST arrd

Conrpcnsation Cess under Exemption Notification No. 18/2015 dated O1-04-2015,
as:rmended by Notification No.79/2017-Cus, dated l3-lO-2O17 during the period
lrom Or:tobcr13 . 2O17 l.o.January 9,2079, in Advance Authorization Schemc.
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5.2 Kecping above aspects in view, noting that the order of the Hon'blc Court shzrll

have bearinq on importers others than the respondents. and for purpose of carrying
lorward thc Hon'ble Court's directions, the following procedure can be adoptcd at
the port of import (POI) :

(a) for the relevant imports that could not meet the said pre-import
condition and are hence required to pay IGST and Compensation Cess to that
extent, the importer (not limited to the respondents) may approach the
concerned assessment group at the POI with relevant details for purposes of
payment of the tax and cess along with applicable lnterest.
(b) thc' assessment group at POI shall cancel the OOC and indicate the rcason in
remarks The BE shall be assessed again so as to charge the tax and ccss. in
accordance with the above judgment.
(c) thc payment of tzrx a-nd cess, along with applicable interest, shall be madc
against thc eler:tronic ch;Lll.rn generated in the Customs EDI System.
{d) on complction of above pa},ment, the port of import shall make a notional
OOC for the BE on the Customs EDI System lso as to enable transmission to GSTN
portal of, inter aLia, the IGST and Compensation Cess amounts with their date of
payment (relevant date) for eligibility as per GST provisionsl.
(c) the procedure specified at (a) to (d) above can bc applied oncc to a BE.



2O.1O The importer vide additional submission dated 05.04 2024 has submitted
that in respect of Adva-nce Authorization No. 310824604 dated 23.'10.2018 thc
mandatory condition of pre-import has been complied with and as such the irnport
under said licence No. 310824604 dated 23.10.2018 is eligible for exemption fronr
payment of IGST. I find that demand of differential duty of IGST has been raised in
respect of only three Advance Authorization which are (i) No. 0310814757 daled
21.O7.201.7,\iil 0310820003 dated 22.03.2078 & (iii) o3to72468\ dated
25.10.2018 ald in Para 10 of the SCN, it has been specifically rnentioncd that
importer has imported Duty free goods as mentioned in Annexure-A to the SCN
during the period from 13.10.2077 to 10.01.2019 availing the benefit of Advancr:
Authorization Scheme. In the said Annexure-A to SCN, only the three Advance
Licence (i) No. 0310814757 dated 27.O7.2017,0i) 0310820003 dated 22.03.2018 &
(iii) 0310724681 dated 25.10.2078 are covered. Therefore, I find that, no demand is
raised in respect of Advance Authorizaton No. 310824604 dated 23.10.2018.

21. Whether the Duty of Customs amounting Rs. 2,62,37,9O4/- (Rupees Two
Crore, Sixty Two Lakh, Thirty Seven Thousand, Nine Hundred and Four only)
in the form of IGST saved in course of imports of the goods through ICD Tumb
under the Advance Authorizations and the corresponding Bills of Entry as
mentioned in Annexures- A, 81 and 82 and consolidated in Annexure-B
attached to Show Cause Notice is required to be demanded and recovered
(invoking extended periodl under Section 2al4l of the Customs Act, 1962 read
with Customs Notification No.18/2O15 dated O1.O4.2O15, as amended by
Notification No.79l2OL7-Cus, dated 13.1O.2O17and whether Bonds executed
by Importer at the time of import should be enforced in terms of Section
1a3(3) of the Customs Act, L962, for recovery of the Customs Duty alongwith
interest:

2L.L I find that it would be worth to reiterate that the Honble Supreme Courl in
case of Union of India Vs. Cosmo Films Ltd has overruled judgment of Hon'ble
Gujarat l-ligh Court and has held that prc-import conditions, during Octobcrl3,
201,7 to January 9,2019, in Advarce Authorization Sr;herne was valid. 'l'hus, I find
that the Honble Supreme Court has settled that IGST and Compensation Ccss
involved in the Bills of Entry fried during Octoberl3, 2077 to January 9,2019 is
required to be paid on failure to compliance of 'Pre Import Condition as stipulated
under Exemption Notification No. 18/2015 dated 01-04-2015, as amended by
Notilrcation No. 791201.7 -Cus, dated 13-10-2017, I find that it is undisputcd lact
that said Importer has failed to fulfill and comply with 'Pre Import condition'
incorporated in the Foreign Trade Policy of 2O15-2O2O and Handbook of Procedures
2O|5-2O2O by DGFT Notification No. 33/2015-20 and Customs Notification
No. 18/2015 dated 01-04-2015, as amended by Notification No. 79l2017-Cus,
dated 13- tO-2017. Further, I find that Importer is well aware of the ruk:s :rnd
regulation of Customs as well as Exim Policy as they zr.re reguleuly rmporting the
goods under Advance Authorisation and they were fully aware that the goods bclng
cleared from Customs was not fulfilling pre import condition as they havc adreeLdy

Iiled the Shippilg Bill to this effect and goods have already bccn exported.'lhus, ir
proves beyond doubt that goods imported under subject Bills of Entry wcrc never
used in the goods already exported. Thus, I hnd that the Irnporter wiLh clear inLr:nt
to evade the pa5rment of IGST and Compensation Cess, have suppressed thc far;ts of
export without compliance of Pre- Import condition from the Depa-rtment while filing
Bi1ls of Entry under Advance Authorisation. Therefore, cxtcndcd pcriod is rightly
invoked and therefore differential Customs Duty a-rnounting to Rs. 2,62,37 ,9o41 -

is required to be recovered under Section 28 (4) of the Customs Act, 1962 along
with applicable interest under Section 28AA of the Customs Actj962.
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21,2 Further, without prejudice to thc detnend under Section 28 (4) of the
Customs Act,1952, I find that in the present case, the importer has also filed Bond
under Section 143 of the Customs Act, for the clearance of imported goods undcr
Advance Authorization availing the beneht of exemption under Customs Notification
No.18/2015 dat<:d 0l-04-20 15, as amended by Notilication No. 79/2017-Cus,
datr:d l3 1O 2017. Sub Section (1)of Section 143 explicitll, says that "Where thLs
Act or ang olher laut requires anything to be done before a person can import or
cxport anu goods or c\ear ang goods from the control of officers of customs and Lhe

/A-s.sistant Commissioner of Custom,s or DeputA Commi.ssioner of CtLstom^sl is salisJied
Lhat hauing regard to the ctrcum,stances of the case, such thinJl cannot be done before
such import, export or clearance without detiment to that person, the [Assistant
Commi-ssioner of Customs or DeputA Commissioner of Custom^sl may, notutithstonding
angthing contained in thles Act or such other la u.t, grant leaue for such import, exporl or
cLearance on the person executing a bond in such amount, tuith such suretA or
securitg and subject to such conditnns as the lAssjstant Commissioner of Customs or
Deputg Commis.sioner of Customsl approues, for the doing of thot thing u.tithin such
time aJter the impor[ export or clearance os mau be specified tn the bond". On
perusal of langr.rage of the Bonds being filed by the Importer, I find that conditions
are explicitly mentioned in Bond. The wording and condition of Bond inter alia is
reproduced below:

WHEREAS wc, thc obligor (s) have imported the goods listed in annexure-1 availing
oustoms duty excmption in tcrms of the notification of the Government of India rn
Ministry of Finance (department of revenue) No.018/2015 dated 01.04.2015
{hereinafter referred to as the said Notifrcation) against the Advance License No.
(hereinafter as the license) for the import of the goods mentioned there in on the
terms arrd conditions specified in the said notification and license.

NOW THE CONDITIONS OF THE ABOVE BOND ARE THAT:-
l. I/We, the obligor(s) fulfil the conditions of the said notification and shall
observe and comply with its terrns and condition.
2.We the obligor shall obsenre all the terms and conditions specified in the

s.we, the obligor, shall comply with the conditions stipulated in the said
Import & Export Policy as amended from time to time.
6...

It is hereby declared by us, the obligor(s) and the Government as follows:-

I , The above written Bond is given for the performance of al act in u,hich the public
are in tcrost.
2.The Government through the commissioner of customs or any other officer
of the Customs recover the same due from the Obligor(s) in the manner laid
sub-section (1)of the section 142 of the customs act,L962.

2L.3 I find that no time limit is prescribed for recovery of any liability in case of
Bond filcd under Section 1a3 (1) of the Customs Act,l962 as it is continuous
liabilitv on thc part of the importer to follow the conditions prescribed in the Bond. I

find that thc said importer is obliged to follow the conditions of thc Bond.
'I'hercforr:, I find that by filing the Bond under Section 143, said Importer is obiiged
to pay the consequent duty liabilities on noncomplialce/faiiure to fulfil the
r:onditions of the Notifrcation. Therefore, I find that without prejudice to the
cxtcnded time limit envisaged under Section 28 l4l of the Customs Act, 1 962, said
lmporter is liable to pay differential duty a,longvrith interest without any time limit.
'lhercforc:, I find that without prejudice to the Provisions of Section 28 (4) of the

license.
3....
1...
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Customs Act,7962, the Bond is required to be enforced under Section 143 (3) of thc
Customs Act, 1,962 for the recovery of differential Customs Duty of Rs.
2,62,37,9O4 I - alongwith interest.

21.4 I frnd that the importer has contested that there was no mis-declaration or
suppression, so larger period of limitation may not be invoked here. Further thc
importer relied on the decision of i) Mohan Textiles Vs. Commissioncr o[ Centra]
Excise, Mumbai-Y l2O2O (37) G.S.T.L. 246 lTri. - Mumbai)l and (ii) Uniworth Textiles
Ltd. Vs. Commissioner of Central Excise, Raipur 2013 (288) E.l-.T. 161 (S.C.) (iii)
Ashirvad Enterprise R/t. Ltd. Vs. CESTAT, Kolkata 2013 (288) E.L.'l'. 172 (PaL.)

(iv) Union of India Vs. Rajasthan Spinning & Weaving Mills 2009 (238) E.L.T. 3

{S.C.) (v) Commr. of Cus. (imports), Mumba.i Vs. Hundai Heary lndus. Co. Ltd.

[2018 (361) E.L.T. 837 (Bom) (vi) Internationa.l Metro Civil Contractors Vs. Commr.
of S.T. Delhi 2079 (2O) G.S.T.L. 66 (Tri. - Del.). I find that importer at the time of
import under Advance Authorization was well aware the resultant goods have
dready been exported by {iling Shipping Bill prior to the rmport of the goods,
however, with clear intent to evade the paJ,rment of IGST, they wrong)y claimed the
benefit of Notification No.18/2015-Cus dated 01-04-2015, as amended by
Notilrcation No. 79/2O77-Cus, dated 73-70-2017, therefore, extended period is
rightly invoked. Furttrer, at the time of import under Advalce Authorization, thc
importer had hled Bond under Section 143 of the Customs Act, 1962 flor tht:
clearance of the goods under Advance Authorization, which does not prescribe any
time limit for recovery of duty. Therefore, ratio of none of thc zrforesaid decisions
relied upon by the importer are applicable to instant case.

2L.5 The importer has contended that imposition of interest on thc proposed
demald is wholly \Mithout jurisdiction ald illegal as IGST on imports is leviable
under Section 3{7) of the Customs Tariff Act and there is no statutory provision
providing for ler,y of interest in case of delayed payment of duty under the Customs
Tariff Act and therefore interest as proposed is not leviable, In this rcgard, I hnd
that based on the discussions in the foregoing parers, I havc already hcld that thc
demarrd in the present case is recoverable from them undcr the provisions o[
Section 28(4) of the Customs Act, 1962. Section 28AA ibid providcs that rvhen a
person is liable to pay Duty .in accordance with the provisions of Section 28 ibid. in
addition to such Duty, such person is a-1so liable to pay interest at applicab.le rate
as we1l. Thus the said Section provides for payment of interest automatically along
with thc Duty confirmed/determincd under Scction 28 ibid.

21.6 Furthcr, Section 28AA ibid provides that when a person is iiable to pay t)ut-1,

in accordance with the provisions of Section 28 ibid, in addition 1r; such Duty, such
person is also liable to pay interest at applicable rate as we11. Thus the said Secrion
provides for payment of interest automatically along with the Dury
confirmed/ determined under Section 28 ibid, I have already held that Customs
Duty amounting to Rs. 2,62,37,9O41- is liable to be recovered under Section 28(4)
of the Customs Act, 1962. Therefore, I find that differential Customs Duty of Rs.
2,62,37,904/- is required to be demalded alld recovered as determined under
Section 28 (8) of the Customs Act, 7962 alongwith Interest under Section 28AA ot
the Customs Act, 1962.

2L.7 I find that, it is not in dispute that the imporrer had imported the goods
claiming the benefit of Notification No.18/2015 datcd O1 .O4.2O15 under Advzrncr:
Authorization. Condition (iv) of the Notification No.t8/2015 dated 0'l .04.2015 says
that "(iv) that in respect of imports made before the drscharge of export obligarion in
full, the importer at the time of clearance of the imported materiais excc-ures a Bond
with such surety or security and in such form and for such surn as may br:
specified by the Deputy Commissioner of Customs or Assistant Commissioner of
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Customs, as the case may be, binding himself to pay on demand a;t amounl equal
lo tho dut-y k:viabk:, but for the excmption contained herein, on the importr:d
materials in respect of which the conditions specified in this notification are not
complied with, together with interest at the rate of fifteen per cent per alnum from
the datc of clearance of the said materials:".

21.8 The importer has contested that in absence of specilic provisions relating to
l<:ly of intercst and penalty in the respective legislation, interest cannot bc
rccovr:rcd and penalty cannot be imposed by talring recourse to machinery relating
to rccovcry of duty and placed reliance on the judgement Hon'ble Mumbai High
Court in case of Mahindra & Mahindra v. Union of India, 12O22-TIOL-1319-HC
MUN-CUS] wherein penalty ald interest demanded was set aside in the absence o[
provision under Section 3 for Additional Duty of Customs, Section 3A for Special
Additional Duty under the Customs Tariff Act, 7975 or Section 90 of the Financc
A<;t, 2000 that created a charge in nature of penalty or interest. They have furthcr
stated Special l,eave Petition filed against the said order is dismissed b1,the Honblc
Suprcmr: Court and thcrr:fore no interest on the IGST ,dcmaldecl should bc

rccovered. I find rhat this contention is not acceptable as the said decision rs u,ith
rcgard to prc GST cra. Pcriod covered in the said decision was November'2O04 to
.Ianuzrry'2OO7 and period covered in present case is 13.10.2017 to 09.01.2019. Said
decision of Mahindra & Mahindra Ltd reported in 12O22-TIOL- i 319-HC-MUN-CUSI
relied on by the importer is distinguishable on following grounds.

In the instant casc, IGST has been demalded under Section 28 of thc
Customs Acl, 1962 as well as by enforcement of Bond under Section 143 of
lhc Customs Act, 1962. In this case, the importer has executed Bond befort:

the proper officer binding himself to pay duty alongwith interest in casc the
importer fails to comply with the condition of Bond. As thc importer failed to
fulfil the condition of the bond i.e. failed to comply with mandatory 'pre-

import'condition specified under the Notification, therefore, the importer is

liablc to pay duty alongwith interest in terms of the conditions of the Bond as

specified undcr Scction 143 of the Customs Act, 1962

In the case of Mahindra & Mahindra Ltd, no such Bond was executed
before the proper officer.

In the case of Mahindra & Mahindra Ltd, the issue under dispute was
chargrng Section for interest and pena-lty. According to the Departmcnt, thc
charging Section for imposition of CVD, SAD & Surcharge was Section 12 of
the Customs Acl, 1962. Hon'ble Court held that charging section for
imposition of C\{D, SAD & Surcharge was Section 3(1) of Customs Tariff Act,
1975, Section 3(A) of Customs Tariff Act, 1975 and Section 19 (1) of thc
Finance Act,200O respectively which did not have provisions for imposition of
pr:nalty and interest.

ln the instant case, the demand of IGST has been madc in terms of
provision ol IGST AcL,2017 and the charging Section for IGST on import is
Section 5(1) ol the IGST Acl, 2017, Relevant Para of Section 5(l)ofthe IGST
Act, 2017 is re produced as under:

"SECTION 5. Lerry and collectlon.
(t)

Provided that the integrated tax on goods [other than the goods as may be

notified by the Gouernment on the recommendations of the Councill imported
into India shall be levied and collected in accordance with the provisions
of section 3 of tlle Customs Tariff Act, 1975 (5 1 of 1975) on the value as

determined under the said Act at the point when dutres of customs are

lcvied on the said goods under section 12 of the Customs Acl, 7962 152 of
1962\."
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Hon'ble Supreme Court in the case of Cosmo Films Ltd has held that '?GST
is leuled undpr the IGST Act, 2O77 ond, is collected., for conuenience, at
the customs point through the machine rv under the toms ActCus
1962."

2L.9 I also find that Hon'ble Supreme Court on 11-3-2016 dismissed Civil Appeal
filed by Atul Kaushik (Oracle India Ltd) reported in Oracle lndia Put. Ltd. v
Commi-sstoner - 2016 (339) E.L.T. A136 (S. C.// against the CESTAT Finerl Order Nos.

A/ 52353-5235 512075 CU(DB) dated 29-7-20 15 as rcported in 2015 {330) E.L.T
4 17 (Tri.-Del.) (Atul Kaushik v. Commissioner) hoiding that " We see no rcason Lo

interfere with the impugred order passed by Customs, Excise & Service Tax
Appellate Tribunal". Relevart Para of the decision ol Final Order Nos A152353.
52355/ 201 S-CU(DB) dated 29-7 -2O15 of CESTAT reported in 2015 (3.10) E.L.T. 4I7
lTri.-Del.) (Atul Kaushik v. Commissioner) is re produccd as undcr:

"16. The appeLlants haue also contended that penaltg, interest ond con[Lscatiort
cannot be inuoked tn respect of euasion of counteruailtng duty (leuied under Section 3
of the Customs Taiff Ac[ 1975) on the ground. that the prouisions reLottng to these
aspects haue not been bonou:ed into Sectinn 3 of the Cusrorns Tariff AcL, 1975. In
support of the pincipLe thctt the penaltA cannot be Leuied in the absence of penaltg
proui,sinn hauing been borrowed in a particular enactment, the appelLants cited the
judgments tn the case offiemka& Co. (supra) and Pioneer Silk MiLb Put. Ltd. (supra).

We ore in ogreement with this proposition and therefore tue refrain from dbcussing
the said judgments. Tlrc appellants olso cited the judgmenl in the case oI SuprenLc
Woollen Mtlls Ltd. (supra), SiLkone Internationat (supra) ond seueral others to aduonce
the proposition that penaltA prouisions of Customs Act uere not appLicable to the
cases of non-paAment of anti-dumping dutg ond that the same principk: is applicabk'
with regard to leuiabilifu of interest llndia Carbon Ltd. (supro) and V.V.S. Sugar
(supra)1. We haue perused these judgments. Mang of them dealt with AnL[ dumping
duty/ Specinl Additional DuLy (SAD) Leuiable under uartous sections (but not Section 3)
of Customs Tanff Act, 1975 and in those sections of the Customs Tanff Act, 1975 or
in the said Act itself, duing the releuant peiod, there was no proukion to opplA to the
Anti-dumping duA/ SAD the proubbns of Customs Act, 1962 and the rules ond.

regulntions made thereunder including tlnse reloting to interest, penolly,
confiscation. In the cose of Honeer Silk Mills (supra), the dutg [nuolued was the one
leuied under the Additinnal Duties of Exci,se (Goods of Special lmportance) AcL, I957
and tts Section 3(3) onlg borrou.ted the prouisions reloting to leug and collection from
the Central Exci-se Act, 1944 and in uieut of that it uas held that the proubions
relnting to conftscation and penaltg could not be applied with regard to the d.uaes
collected under the said Act of 1957. None oJ these judgments actualLA deal LL,ith the
CVD leuied und.er Section 3 of the Cas[om.s Tartfl Act, 1975. Thc impugned
counteruailing duty was leuied under Section 3 of Customs TaiJf Act, 1975. Sub
section (8) of Section 3 of the soitl Act euen durirtg tlte re\euartt penod sLipulaled as
under : -

"5. 3(8) The proubbns of the Custom.s Act, 1962 and the ruLes and regulotions
mode thereund.er, including those relating to drautbacks, refunds ond exemplion from
duties shat| so far os mag be, applA to the duty chargeable under thLs section as
they apply in relation to the duttes leuiable under that Act."

It is euirlent from Section 318) of the Customs Taiff AcL, 1975 quoted aboue Lhat aLL

haue been cLearlq borrou-ted into the said Section 3 to applu to the tmpuqned CVD cLncl

Customs Act, 1962 are expressht made opplicable willt reeord Lo Llrc irnpuqned
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CO U NTE TU ALLL dut We mus hotueuer aLr mention that in case o Torrent Pharma
L,td. u. CCE Surat CESTAT set aside en or euaslon o Ann du Lt1 du CVD
and SAD lpara 16 of the iudqment) on the gtound that pgnal proutsions of Cu.stom.s

Ac| 1962 hari not been botou.rcd in the respectiue sections of Customs Taiff Ac;
1975 under utltich these dutics acre leuied. but this decbion of CESTAT reqardinq
CVD sufk:rcd from a fato] internal contraction inasmuch as CESTAT ttscLf in para 14

f tlrc

requlations made thereunder had been made applbable to CVD chcLrqed lunder
Sectton 3 of Custom-s Taiff AcL, 1975). In the liaht of this analusis, ute lnld thaL this
contentrcn of the appellanLLs teqqfLa not sltSlSl4Sbk:

Thus. the said order of Tribunal has been aJlirmed by the Hon'ble Supreme
Court whereas Special Leave Petition in case of Mahindra & Mahindra Ltd bcaring
Diary No 18824 12023 has been dismissed by Hon'ble Supre:me Couft holding that
"No merit found in the Special Leave Petition". Whereas, the Honble Supreme
Court has dismissed the Civil Appeal filed by Oracle India Art. Ltd (AtulKaushik)
:lgainst thc CESTAT Final Order Nos. A/52353 -52355/2O15-CU(DB) dated 29-7-
2015.

In the case of Workmen of Cochin Port Trust Vs, Board of Trustees of the
Cochin Port Trust and Another 1978 AIR 1283, the Hon'ble Threc Judgcs Bcnch
held as under:

"The ef[ecl of non-speaking order of dismissal without ongthing more ndicatinq the
qrounds or reasons o/ its dsmissal must bg necessary implication be taken to haue
riectded that it LUas not a fit case where specinl leaue should be granted. It may be
due to seueral reasons. It mag be one or more. lt mag aLso be that the meits of the
au.nrd u.tere taken into consideration and thb Court felt th.at it did not require ong
LnLerference. But stnce the order b not a speaking order it i-s diffbult to accept the
argument lhat tt must be deemed to haue necessailg decided implicitly all the
questions in relation to the meits of the ausard."

The dLsmissal of special leaue petition bg the Supreme Court bg a non-speaking order
o[ di-smbsal u-there no reosons u-.tere giuen does not constitute res judicata. All that
can be satd to haue been decided bg the Court is that it u)as not a fit case where
special leaue should be granted."

22. Whether the subject goods having assessable value of Rs.45,13,14,527l-
imported through ICD Tumb, under the subject Advance Authorizations as
detailed in as mentioned in Annexures- A, 81 and 82 and consolidated in
Annexure-B attached to Shou, Cause Notice should be held liable for
confiscation under Section 1 11(o) of the Customs Act, 1962:

22.1 Show Cause Notice proposes confiscation of the impugrred imported goods

under Section I 1 1(o) of the Customs Act, 1962. Any goods exempted, subject to any
r;ondition. from duty or aly prohibition in respect of the import thcreof under this
Act or any other Iaw for the time being in force, in respect of which the condition is
not observcd unlcss the non-observance of the condition was sa;rctioned by thc
proper officer, would come under the purview of Section 1 1 1(o) of Customs Act,
1962. As discussed above and relying on the decision of Hon'ble Supreme Court in
<:asc of Union of India Vs. Cosmo Films Ltd reported as 2023 (72) GSTL 147 (SC)

rvhcrcin Hon'blc Suprcme Court has held that pre-import condition, during
October,2O 17 to January.2019, in Advance Authorization Scheme was valid, [ find
that thc Importer has failed to comply with the pre-import conditions as stipulat(:d
under Notification No. No.l8/2015 dated 01-04-2015, as amended by Notihcation
No. 79 l2017-Cus, dated l3-7O-2O17 and therefore, imported goods under Advzrnce
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Authorization claiming the benefrt of exemption Notification No. No. 1 8/ 201 5 dared
01-04-2015, as amended by Notification No.79/2017-Cus, dated 13-).O-2O17 ate
liable for confiscation under Section 1 1 1 (o) of the Customs Act,l962.

22,2 As the impugned goods are found liable to confiscation under Section I 1 I (o)

of the Customs Act, 1962, I find it necessary to consider as to whethcr rcdcmption
fine under Section 125(1) of Customs Act, 1962 can be imposed in lieu of
confiscat.ion in respect of the imported goods, which are not physically available for
confiscation. Section 125 (1) ofthe Customs Act, 7962 reads as under:-

"125 Optiou to pay frne iu lieu of confrscation -
(1) Whenever confiscation of any goods is authorised by this Act. thc
ofhcer adjudging it may, in the case of any goods, the importation or
exportation whereof is prohibited under this Act or under any othcr law lor

the being in force, and sha.ll, in the case of any other goods, give to the owner of
the goods [or, where such owner is not known, the person from whose
possession or custody such goods have been seized,l an optlon to pay in
Iieu of conliscation such fine as the said ofhcer thinks fit-.."

22,3 I find that the importer has wrongiy avarlcd the bcnellt of Notification
No.18/2015 dated 01-04-2015, as amended by Notification No.79 l2OI7-Cus, datcd
l3-1O-2O17 and further imported goods have been cleared after the execution o[
Bond for the clearalce of the imported goods under Advance Authorization. I rely
on the decision in the matter of Weston Components Ltd. v. Collector reported as
2000 (115) E.L.T. 278 (S.C.) wherein Honble Supreme Court has held that:

"It is contended by the leamed Counsel for the appellont tLnt redemption fine
could not be imposed because the goods were no Longer in the custody of tlrc
respond.ent-authoity. It i.s an admitted fact that the goods were released. to Lhe

appellant on an applicatinn made by it and on the oppellonl execuLing a bond. Under
these circumstances if subsequently it is found that the tmport was not uaLid or Lhat

there was ang other ineguLaitg uthich would entitle the custonLs authoitles Lo

conftscate the said. goods, then the mere fact thot the goods u.tere released on the
bond being executed, uould not take autag the pouer of thc custom-s authoitics to

leuy redemptiort fine "

22.4 L find that even in the case where goods are nol physically avarlable lor
conliscation, redemption fine is imposable in light of the judgmenr in rhc casc oI
M/s. Visteon Automotlve Systems India Ltd, reported at 2018 (OO9) GSTL
O142 (Mad) wherein the Hon'b1e High Court of Madras has observed inLcralia in
Para 23 as under:

" 23. The penaltA directed against the importer under Section 112 and. the Jine
poyabLe under Section 125 operate in two different fields. The fine under Section
125 is in lieu of confi.scation of the goods. The pagment of ftne followed up by
paAment of dutg and other charges leuiable, os per sub-seclion (2) of Section 125,

fetches retief for the goods from getting confiscoted. By subjecting the goods to
paAment of d.utg and other charges, the lmproper aru{ LrreguLar importatktrr is
sought Lo be regularised, wh.ereos, bg subjecting the goods to payment of ftne
und.er sub-section (1) of Section 125, the goods are saued Jrom qettirul conftscoterl
Hence, the auailobititu of the qoods is not necessan1 for irrrposinq Lhe redenlpLrcn
fine. Tlte openinq words of Section 125 "Wheneuer conflscalion of anu aoods is
authorised bu this Act brinqs out the potnt clearlu. The potuer Lo iffLpose
redemotion fine soinqs from the authorisation of confiscation of qoods proutded for
under S ction 111 o the Act. When on wer o authorisation r con catrcn oc DO

qoods qeLs traced to the said Section 111 of the Act, tue are ol the optnion Lhot Lhe

oods is not so much releuant.ohusical auailobilitU o fa
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fact to auoicl such consequences Jlowing from Section 111 only Henr:e, the

ti

paAment of redemption Ji.ne saues the goods from getting confis cated. Hence their
pllo n

ne under Section I 25 of the Act. We accordin glg answer question No. (iii)."

22.5 Hon'blr: High Court of Gujarat by relying on this judgmcnt. in the r:asc of
Synergy Fertichem Ltd. Vs. Union of India, reported in 2O2O (33) G.S.T.L.
513,(Guj.), has held interalia as under:-

174. ...... In the a,l'oresaid context, we mag refer to and relg upon a deci^sion of
the Madras |Tigh Court in the case of M/ s. Vi-steon Automotiue Sgstems Lt. The

Cu.slom.s, Exclse & Seruice Tox Appeltate Tibunal C.M.A. No. 2857 of 2011, decided
on 1lth Augus\ 2017 [2_QJ_8J9)_8.5J=L-J72 (Mad.)], u..therein the follou:ing has becn
obserued in Para-23;

" 23. The penaltu directed against the importer under Section I 1 2
and the fine pogable under Section 125 operate in hto different fieLds. The

{tne unrler Sect'ton 125 t-s in lieu of conflscotion of the goods. The pagment
of fine follou.'ed up bg payment of dutg and other charges leuiable, as per
sub sect.ion (2) of Section 125, [etches relief for the goods Jrom getting
confLscated. Bg subjecting the goods to paAment oJ dufu and other chargcs,
the improper and. inegular importation i.s sought to be regulnri-sed,
tuhereos, bg subjecting the goods to palJfiLent of fine under sub-section (1)

of Section 125, the goods are saued from getting confi^scated. Hence, Lhe

auailabilitg of the goods b not necessary for imposing the red.emption fine.
The opening u,tords of Section 125, "Wheneuer confiscation of any goods is
authoised bg this Act....", bings out the point clearly. The potuer to impose
redemption fine spings from the authorbatbn of confkcation of goods
prouided for under Section 111 of the Act. When once power of
auLhorisation for confbcation of goods gets traced to the said Section 1 1 1 of
tht: Act, ute are of the opinion that the physical auailabiLitg of goods is not
so much relt:uant. Thc redemption fine is in fact to auoid such consequences

JTouting from Secdon ) 1 1 onlg. Hence, the paAment of redemplion fine
saues the goods from getting confbcoted. Hence, tlLeir phy stca.l auailabilttg
does not haue ang signi,ftcance [or imposition of redemption fine under
Sechon 125 of the Act. We accordinglg answer question No. (iii) "

775. We uould. llke to follont the dictum ds ldid doun bg the Madlos
High Court in Para-2?, reJerred. to aboue.D

23. Whether Penalty should be imposed upon them under Section 114A of
the Customs Act, L962, for improper importation of goods availing benefit of
exemption Notification without observance of the conditions set out in the
notihcation, and also by reasons of misrepresentation and suppression of facts
with an intent to evade payment of Customs Duty as elaborated above
resulting in non-payment of Duty, which rendered the goods liable to
confiscation under Section 111(o) of the Customs Act, 1962.

23.1. t find that demzLnd of differential Custom Duty of Rs. 2.62,37,904/- has bccn
madc undcr Section 28\a) of the Customs Act, 1962, which provides lor demand ol
Duty not levied or short levied by reason of collusion or wilful mis-statement or
suppression of facts. Hence as a naturally corollary, penalty is imposable on the
lmportcr undr:r Scction 1 14A of the Customs Act, which provides for penalty equal
to Duty plus interest in cases where the Duty has not been levied or has been short
lcvied or the interest has not been charged or paid or has been part paid or the
Duty or intercst has been erroneously refunded by reason of collusion or any wilfui
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mis statement or suppression of facts. In the instant case, the ingredient of wilful
mis-statement arrd suppression of facts by the importer has been clearly
established as discussed in foregoing paras ald hence, I find that this is a ht case
for imposition of penalty equal to the amount of Duty plus interest in terms of
Section 1 14A ibid.

23,2 Further, I rely on the ratio of the decision of Honble Tribunal Delhi in case of
Commissioner of Customs Vs. Ashwini Kumar Alia Amanullah reported as 2021
137 6l E.L.T.321 (Tri. - Del.)wherein it is held as under :

"39.The last contention of Shri Amanullah in his .rppeal is that sincc
penalty has been imposed under Section I I4A, no penalty should be imposcd
under Secti.on 114AA aiso upon them. We find that thc ingrcdients of Section 1 144
zrnd Section 114AA are different. Section 114A provides for non-levy of duty or
short ievy of duty due to certain reasons. There is no dispute that no duty was
levied or paid on the imported gold concealed in the UPS by mis-declaring thc
nature of goods. Therefore, Section 114A has been correctly invoked in this case
and a penalty has been imposed."

i find that in present case, importer has with cleal intent to evade thc
payment of IGST have wrongly availed the benefit of exemption Notification No.

18/2015 dated 01.04.2O15, as amended by Notification No.79/2017-Cus, datcd
13.10.2017 for the clearance of imported goods under Advance Authorization and
did not fulfrll the 'Pre-Import' condition as stipulated in Notification No.18/2015
dated 01.04.2015, as amended by Notihcation No.79/2017-Cus, datcd 13.1O.2O)7
and thereby short paid the duty. Therefore, Import er is li:rble for pcnahy undcr
Scction 114A of the Customs Act, 1962. Thereforc, thc ratio of casc laws rclit:d
upon by the importer is not applicable to present case.

24. Whether Penalty should be imposed upon them under Section 112 of the
Customs Act, 1962:

I find that hfth proviso to Section 114A stipulates that "where any penalty
has been levied under this section, no penalty shall be Ievied under Scction 112 or
Section 114." Hence, I refrain from imposing penalty on the importer under Section
112 (a) arld 112 (b) of the Customs Act, 1962.

25. I hnd that importer has submitted that the entire situation is revenue neutral
and even if they paid the IGST on imports at the relevant point of time where prc
import conditions was not satisfied, they would have been entitled to input tax
credit of the tax so paid which could have adjusted aganst their output tax liability.
I ltnd that ratio of decision rendered by Delhi Tribunal in thc casc of ACL Mobilr:
Ltd. v. Commissioner reported as 2079 l20t G.S.T.L. 362 (Tribunal Dcl) is
applicable here as in the said order it has been held interlia as under

73. Regarding the last issue u.tith reference to tax liabilitg of the appellanl on
the facilitg of auailing seruer/ u-teb hosting prouided by the Foreign Seruice
prouider, we note that prouiding space in the seruer rs essentlal and important
infrastructure requirement for the appellant. Though, the expLanation Lo BSS
giues onlg inclusiue definition of infro.structure supporT, exomining tlle presenL
context of the suppolt receiued by the appeltant bA uag of seruer hostlnq, tue
are of the considered uieut that the same will faLl under Lhe ouerall category of
infrastructural support seruice, which is part of the ,BSS. Regarding the
contention of the appellant, that theA need not pag seruice tax as Lhe situaLLon

is reuenue neutral, we note thot the question of reuenue neutrctlitg as a leqal
pinciple to hold ogainst o tox liabilitg is not Lenable. ln other utords, no
assessee can take a plea thot no to,r need hauc been paid as the sorru, ts

auailabLe to them as a credit. Thi.s utilL be against the uery basic canon of uaLue

odded taxatinn. The reuenue neutralitA can at best be pleaded as pinciple for
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tnLokinq bona lirlercss of the appellant agalnsL tht: cit'm.and jor extended
penod as utr:Ll tts lor penalta tuhich require ingred-ients oJ mala ficle. l?r:lirtnce

uas p\aced bg the Ld. ConsuLtant regard-ing the submission on reucnuc
neulraliLtl, on the d<:cision of the TibunaL in Jet Atrulags (supra). We haue
noted that in the sald decbion the Tibunal recorded as admitted jacts that tlrc
appe\lant cLre usinq the soid facilitg for the taxable output seruiccs. We note
that no such categorical assertion can be record,ed in the present case.
Eoe^ otheruise we note that the auailabllitg or otheflDise of cred.it
on input seraice bg itself does ,7ot declde the ta.x liabilitg of
output sen)ice or on reuerse ch@rge. The tax liabilitg is gouerned bg
the legal prooisiorts applicdble durlng the relevant time in terms
of Finance Act, 1994. The availability ot otherwise of credit on the
amount to be discharged as such tax liability cannot take away the
tax liability itself. Further, the revenue neutrality cannot be
extended to a level that there is no need to pay tax on the taxable
service. This will expand the scope of present dispute itself to decide on
the manner of discharging such tax liability. We are not in agreement
with such proposition."

25.1 I llnd that the Hon'Lrle Supreme Court in the case of Star Industrics v.

"35. It LUas submitted bg the Learned counsel for the ass€-s.see that the
entire exercise is Reuenue neutral because of tlrc reason Lhat Lhe

a.sse.s.see u.tould, in ang case, get Cenuat credit oJ thc dutu paid. If that
is so, this argument in the lnsta.nt case rather goes against the
assessee. Since the cssessee is in appeal ond. if the exercise is Reuenue
neutral, then there was no need even to frle the appeal. Be that as
it may, if that is so, it is always open to the assessee to claim such a
credit'

25.2 lrurther, I find that the Hon'ble Supreme Court in case of Union of India Vs.

Cosmo Films Ltd reported as 2023 (72) GSTL 147 (SC) had directed Revenue to
permit claim of refund or input credit (whichever applicable and/or whercver
oustoms duty was paid). For doing so, the respondents shall approach the

.yu risdbtional Commissioner, and apply with documentary evidence within srx
weeks from the date of this judgment. The claim for refund/credit, shall bc
examined on their merits, on a case-by-case basis. For the sake of convenience. thc
revenue shall direct the appropriate procedure to be fol1owed, conveniently, through
a circulelr, in this regard." Consequent to afore decision of Hon'ble Supremc Court,
CRIC have issued Circular No.l6/2O23-Cus dated 07.06.2023 for the proccdurc to
avail the re-credit of IGST and DGFT issued Trade Notice No. 7 /2023-24 daled
08.06.2023, saying that " all the imports made under Advancc Authorization
Sr:hr:mc on or aftcr 13. 1 O.2O 1 7 ernd upto and including 09.01 .2019 which could not
mcct the pre import r:ondition may be regularized by making paymcnts as

presr:ribed in the Customs Circular" However, the importer has not paid thc IGST
amount and therefore, in absence of the pa5zment of IGST by the Importcr, their
plca o[ Rcvcnue Neutrality is not tenable and the case laws relied in this regeLrd are

also not tenablc.

26. I find that importer has contended that onus of assessment lies with the
revenuc since goods were assessed, examined and out of charged by thc proper
officer and relied on case laws as mentioned at Para 13.3 above. I ltnd that after
introduction of self-assessment through amendment in Section 17 of the Customs
A<:1, 1962 vide Finance Acr, 2Ol7,it is the responsibility of the Importer to correctly
dccl:rc the description, classihcati.on, applicable exemplion Notification, applicable
Duties, rate of Duties and its relevant Notifications etc. in respect of said imported
goods and pay the appropriate Duty accordingly. In the instant case. it is apparcnt
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that importer despite being in knowledge of thc fact l-hat thc rcsultant goods was
already exported ald therea-fter, they sought thc cleeirerncc undcr Advancc
Authorization claiming the exemption from IGST under Notification No. \8120) r
dated 01.04.2015, as amended by Notification No. 79 12O17-Cus, dated 13.10.20 17

intentionally and knowingly that 'pre-import condition' was to iomplicd with,
however, mis-stated the facts in Bills of Entry. It is therefore very much apparent
that Importer, has wi1fu1ly violated the provisions of Section 17(1) of the Customs
Acl, 1962 in as much as they have failed to correctly self-assess the impugned
goods and have aLso wilfu11y violated the provisions of Sub-section (4) and (4A) oi
Section 46 of the Customs Acl, 1962. I hnd that in the self assesserncnt rcgirnr:,
importer himself had sought clearalce under Notification No.18/20,l5 dated
01.04.2015, as amended by Notification No.7912O77-Cus, dated 13.10.2017.rnd
onus is on the importer to prove that he was eligible for the exemption bencfit. I

place reliance on the decision of Honble Supreme Court in the case of Meridian
Industries Ltd. v. Commissioner - 20 15 {325l' E.L.T. 417 (S.C.) wherein iL has br:cn
intere ia held as under
*13. The appellant is seeking the benefit of exemption Nohlicotion No. 8/97 C D.

Since tt Ls an exemption notification, onus lies upon the appellant to shoLu lhal tls
case falls u-tithin the four corrlers of this notiJication and is unambtguoustg couere d bg
the proubions thereof. It i-s ctlso to be bome in mind that such exemption notilications
ore to be giuen strrct interpretatian and, therefore, uruless the assessee is abLc to
make out a clear case in its fauour, it b not entitled to claim the benefit thereof.
Otherutise, if there i.s o doubt or tuo interpretations are possible, one uthich Jauours
the Department is to be resorted to tuhtle construing an exemption notification. "

26.1 Further, I find that ratio of the case law of Oswal Cables Rt. Lld Vs.
Commissioner of C.Ex. & Cys, Siliguri [2016 (333) E.L,T. 345 (Tri. - Kolkata)],relir:d
upon by the importer is not applicable to the present case as in the said casc entir(:
amount of duty demalded alongwith interest was paid by the appellant before the
issue of show cause notice and Iater on it was' observed by r-he Revenuc, thzrt
petitioner had not ca.lculated Education Cess ernd it was not paid by thc pctitioncr
arnd therefore, Tnbuna-1 held that it was duty of rhe of assessing offrcer to propcr-l-v

assess duty and onus cannot be shifted to assessee for not calculating correct rat(l
of duty. Whereas, in the present case, lmporter has wrongly c.laimed the benefit ol
Exemption Notification No. 18/2015 dated 01.04.2015, as amended by Notification
No. 79 /2017-Cus, dated 13.1,0.2017 .

The ratio of case law of Sirthai Superware India Ltd. v. Commiss.ioner -2020 l37 t\ E.L.T. 324 (Tri. - Mum.) relied upon by the importer is not apphcabk: to
the present case as in the said case, petitioner had correctly made declarration
regerrding description of goods whereas, in presenL case, imporLer has wrongly
c.laimcd benefit of IGST Exemption available in Notification No. 18/ 2O 1 5 datcd
01.04.2015, as amended by Noti{ication No.79l2Ol7-Cus, dated 13.7O.2017.

The ralio of case law of Densons Pultreataknik Vs. Commissioner of Centrzrl
Excise 2003 (155) E.L.T. 211 (S.C.) and K-Link Hea-lthcare (lndia) Pvt. Ltd. Vs.
Commr. of Cus. (Air), Chennai 2018 (364) E.L.T. 476 (Tri. - Chennai). are related
to classification of goods whereas in the present case, issue is wrong availment of
Dxcmption Notilication and non complia-ncc of 'Prc Import Condrtion'prcscribcd in
NotificaLion No. No. 79/2017-Cus, dated 13.10.2017.

27. In view of my frndings in the paras supra, I pass the following order:

::ORDER::

a) I conlirm the Duty of Customs amounting Lo Rs. 2,62,37,904/- (Rupccs
Two Crore, Sixty Two Lakh, Thirty Seven 'lhousand, Ninc Hundrr:d and
Four only) in the form of IGST saved in course of imports of the goods
through ICD Tumb under the subject Advance Authorizations and thc
corresponding Bi1ls of Entry as detailed in the Annexures- A, Bl and 82
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and consolidated in Annexure-B attached to Show Causc Noticc, and
order recovery of the same from M/s. Vita,1 Laboratories Private Limitcd.
in terms of the provisions of Section 28$l of the Customs Act. 1962 along
with applicable interest under Section 28 AA of the Customs AcL, 1962.

b) I hold the subject goods having assessable value of Rs.45,13,14,527 l-
(Rupees Forty Five Crore, Thirteen Lakh, Fourteen Thousand, Five
Hundred and Twenty Seven Only) imported by Vital Laboratories Private
Limited. through ICD Tumb under the subject Advance Authorizations as

dctailed in lhe Annexures- A, B1 artd B2 and consolidated in Anncxurc-B
aitachcd to Shorv Causc Not.icc is liable for confiscation urrder Scction
1 I 1(o) of the Customs Act, 1962. However, I give them the option to
redeem the goods on paJrment of Fine of Rs.2,00,00,000/ - (Rupees Two
Crort: only).

c) I impose a penalty o{ Rs. 2,62,37,904/- (Rupees Two Crore, Sixty Two
I-akh, Thirty Seven Thousand, Nine Hundred a;rd Four only) plus penalt,v

equal to the applicable interest under Section 28AA of the Customs Act,
1962 payable on the Duty demarded artd confirmed at (a) above under
Section 114A of the Customs Act, 7962. However, I give al option under
proviso to Section 1 14A of the Customs Act, 1962, to the importer, If the
duty and interest as confirmed above is paid within 30 days of
communication o[ this order, the amount of penalty imposcd would be
25./o of lhe duty and interest as per the first proviso to Seclion 114A ibid
subject to the condition that the amount of penalty so determined is also
paid within said period of 30 days.

d) I refrain from imposing pena.lty on M/s. Vital Laboratories Private Limited
under Section I 12 (a) of the Customs Acl, 7962 for the reasons discussed
in para 24 supra.

e) I order to enforce the Bonds executed by M/s. Vital Laboratories Privatc
Limited in terms of Section 1a3(3) of the Customs Act, 7962, for recovcry
of the Customs Duty alongwith interest as mentioned at (a) abovc.

28. This order is issued without prejudice to any other action that may be taken
under thc provisions of the Customs Act, 1962 and Rules/ Regulations framed
thr:reundr:r or any other law for the time being in force in the Republic oIIndia.

29. l'he Show Cause Notice No. VIII/ 1O- 10/Cornnr. /O&A/2022-23
07 .O9.2022 is disposed off in above terms.

dated

16 'O
+

(Shiv Kumar Sharma)
Principal Commissioncr

Date:7O.O4 .2024

1))k

DrN -2024047 LM NOOO04404F6
F. No. Vlll/ 1O- iOlCommr. /O&A/2022-23

To,

M/s. Vital Leboratories Privete Limited,
I)lot No I 71O &, Al -22OA, GIDC, Phase-lll,
Vapi-396195

9plyls!
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l.The Chief Commissioner of Customs, Gujarat Zone, Ahmedabad for
information please.

2.The Additional Commissioner of Customs (TRC), Ahmedabad for necessary
action.

3.The Deputy Commissioner of Customs, ICD, Tumb.
4.The Superintendent of Customs, Systems, Ahmedabad in PDF format for

uploading on the Offrcial Website of Customs Commissionerate, Ahmedabad.
ard File
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