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Order-In-Original No: AHM-CUSTM-OOO-PR.COMMR-38-2O23-24 dated
24.03.2024 in the case of M/s, Hindalco Industries Ltd., Aditya Birla Centre,
S.K. Ahire Marg, Worli, Mumbai 400030

1 B'€ eqFd(dt +t qC cF stfr Brfr t, st areaz- rq}4 + fr(r B:erffi c-drfr 6I
arfr Hr

1. This copy is granted free of charge for private use of the person(s) to whom it is
sent.

2. {fl 3Irerl t 3r€E e 6t$ efr EqR'fr S-fr $rier # cIFd d fi-f, Hrd + efia'{ fiqr
tre{5', rarnq ero.F (rd'+drfr{ 3ffiq a'rqrfofi-{oT, 3r6ffirdr( fio *t fg gnlsr +'

Ffs-dtr 3{ft'd s-{ €rfi?rr tt :ma w'Aq-+ tBegn, Sar era., 3(qrE ?Te<F'(rE i-dFrt
3{ffiq;qqrfu+-pr, E€'fr ilFd, dSET-fr erd-d, frfrsn'a-rq Td fi aq fr, ftftw
a-rr, 3r+Ir{dr, 3rFF6r6rK-380 004 +ir sE)fud d* sGa-l

2. Any person deeming himself aggrieved by this Order may appeal against this
Order to the Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad
Bench within three months from the date of its communication. The appeal
must be addressed to the Assistant Registrar, Customs, Excise ald Service Tax
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Appellate Tribunal, 2nd Floor, Bahuma.li Bhavan, Nr. Girdhar Nagar Bridge,
Girdhar Nagar, Asarwa, Ahmedabad - 380004.

3. The Appeal should be filed in Form No. C.A.3. It shall be signed by the persons
specified in sub-ru1e (2) of Rule 3 of the Customs (Appeals) Rules, 1982. It sha-11

be filed rn quadruplicate and shall be accompanied by an equal number of
copies of the order appealed against (one of which at least shall be certified
copy). AIl supporting documents of the appeal should be forwarded in
quadruplicate.

4. 3rfiil ffi azqt 6T Bflq ad 3rfd * :mm eflB-fr H, il cftqt dt ilfu"fr 6I
;rrc'rfl aqr rs-h rlq B's :rrhr fi fut-dtr 3rqlfr 6'r ,r$ tt, rs-A efr :-d-fr fr cft-qf

€ilrrfr fr an'aff 1r++t t +-q t EF-fr a?6 e-arfi-d qfr ilrDt

4. The Appeal including the statement of facts and the grounds of appeal shall be
filed in quadruplicate ald shall be accompanied by an equal number of copies
of the order appealed against (one of which at least shall be a certified copy.)

s. 3rfr-d sT qq=r riffi rrqrdr Gl;* fr 6frn ati {$ €ffr'd o6 ffi a-fi :+tril fr-+rq *-
F{dT sfr-fr h 6nut + FqE-c eN + 3iada dqR +-rar aftv a-d H 6T-roTt dr
FflqgR mfriGrd +"raT aTl6('t

5. The form of appeal shall be in English or Hindi and should be set forth
concisely arrd under drstinct heads of the grounds of appeals without any
argument or narrative and such grounds should be numbered consecutively.

6 ffi+ drm rra'3TfuB-{fr, 1e62 fit qn 129 t +'3q-d;tit *- ,E-4d ftrffod 6rs
Erfl F?rTd q{ fid R?ra t, a-6r *- Gffi efr {r"OqTd tr fir qnq t -qtrrrfu+-clr 6l
fra *' sfrqa {trd+-(T{ *. arq qr ffi+_d ira flrc + sftq 3rqT fr dT(aft d?n q6

at+ Xv-c arfrf, fr qq-{ t gRr e-il-rfr fr-q-r drcraTl

6. The prescribed fee under the provisions of Section l29A of the Customs
Act,l962 shall be paid through a crossed demand draft, in favour of the
Assistant Registrar of the Bench of the Tribunal, of a branch of any
Nationalized Bank located at the place where the Bench rs situated and the
demald draft shall be attached to the form of appeal.

z. ilT 3fiear + f{s,dtr +fler rra', r.tn6 er6'(?i t-dT-s-r Jfidrq'anqfu+-ror it rra'
d z.so/o a-6r aJ6 3{sril' er6'lti gramr 6T fudr-d S:rtr+ $ardT u-6T sll6 d{ffrfrr

+ ilU ffdrd t rgtrr eFr?na +-{h J{rf, 4t * qr6-& tl
7. An appeal against this order shall lie before the Tribunal on pa)'rnent of 7.5ok of

the duty demanded where duty or duty and penalty are in dispute, or penalty,
where penalty alone is in dispute".

8. Fqrqrtrq efffi 3Tfuftq-fr, 1870 t Eiayra Atttm tg('J{€It {id-rd lslr rKr 3ll&rJ'J

ft cfr w 3qqtral ;zfidlTcrq Ta- fus-c a-m ilar ilftl't
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3. r+d 3fia cl5c s. S.q.s et Erfufr 6I arfr qrfr('l rflw fiar Ta tafif,)
ffi, 1e82 +' frqzr 3 * sc fr{fr fzt d trffis-c eqfut ram cwnn fuq
a1'il 3-+a sqffr qit qR cfdI fr Arfud fl+qr aRr aqr Bs 3rlhr * B5.{rr 3rqrd

fi ,6 d, r€-fi efr riltr & cfrqf idrd trr drt 1rfrii t fr-fr t fr"fr (-fr cfr
rf,rFrd drn sGqr sqrfr t Ffiifud {m (Frifr afr aT{ cffi d 3riF-d fu('
sri ilBqr



8. The copy of this order attached therein should bear an appropriate court fee
stamp as prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice No. DRtll<ZUICFIENQ-1O8 (INT-09)/2018 dated
01.08.2019 issued by the Additional Director General, DRI, Kolkata to M/s.
Hindalco Industries Ltd., Aditya Birla Centre, S.K. Ahire Marg, Worli, Mumbai 400030

Brief facts of the case:

lntelligence developed by the Directorate of Revenue lntelligence, Kolkata,

fhereinafter referred to as DRI) to the effect that M/ s HINDALCO Industries Ltd
(importer), had irnported various input materials without payment of duty of Customs

under cover of a number of Advance Authorizations issued by regional Directorate
Genera.l of Foreign Trade (hereinafter referred to as DGFT). While executing such
imports, the importer availed benefit of exemption extended by notilication No.

18/20I5-Cus dated O1-04-2015, as amended by the Customs Notification No.

79/2077 dated 13-10-2017, and did not pay arry Customs duty in tJle form of
Integrated Goods & Service Tax (IGST) levied under Sub-section (7) of Section 3 of the

Customs TariIf Act, 1975, on such input materials at the time of import. However,

such exemption was extended subject to condition that the person willing to avail

such benefrt should comply with pre-import condition and the frnished goods should
be subjected to physical exports only.

2.1 Further, the intelligence developed by DRI, Kolkata, clearly indicated that
although M/s HINDALCO Industries Ltd availed such exemption in respect of 05 (Five)

Advance Authorizations, but while going ttrrough the process of such imports and

corresponding exports towards discharge of export obligation, at no point of time the
importer complied with the pre-import condition, as demanded under the said

NotificaLion No. 79/2O17-Cus dated l3-lO-2O77, that extended such conditional
exemption. Pre-import condition simply means that the goods should be imported
prior to conrmencement of export to enable the exporter to manufacture frnished
goods, which could be subsequently exported under the same Advance Authorization
for discharge of Export Obligation.

2.2 Accordingly, a case was booked by DRI and investigation was initiated by way of
issuance of Summons under section 108 of the Customs Act, 7962. The importer was

summoned for production of documents in connection witl such imports and also for
giving evidence. Shri Anand Mohan Mehta, S/o Late Manmohan Jarn, GM-Excise &
Customs of the said company appeared on 01-06-2018, and tendered his statement
before the Senior Intelligence Officer of DRI, Kolkata Zona) Unit. In his statement Sri

Mehta inter-alia submitted that:-

He has been holding the post of GM (Excise & Customs) in M/s HINDALCO
Industrtes Ltd (Unit-Birla Copper), and his responsibility is to take care of all the
matters related to indirect taxation.

ii. TlLey imported Copper Concentrates, Ammonia. Coal& Rock Phosphate. Copper
Concentrate against seueral Bills of Entry, under Aduance Authori.zations. Theg
manufacture Copper Cathodes, Continuous Cast Copper Wire Rods, Sulphuic
Acid & DAP (Fertilizer) etc. In HINDALCO Industies Ltd, theg are Ltauing onlg one
unit uthere such Copper is manufactured, ultich is in Dahej, Gujarat. Theg
imported uaious goods ogainst the follouing 26 Bills of Entry afier 13-1O-2O17,
bg auailing benefit of IGST by uirtue of Customs Notification No. 79/ 2017 dated
13-10-2017. Follouing are the details of 26 Bills of Entry against uLhich such

l.
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imports uere made auailing benefit of IGST under couer of 5 Aduance
Authorization: -

TABLE-1

Details of BE specific IGST benefrt availed

Sr.
No

Port

1 Dahej

2 Dahel

Dahej

4 Dahej

5 Dahej

6 Dahej

7 Dahej

8 Dahej

BOE No BE dd,te IGST Amount

3771190 27 Oct-17 73482246

3849563 2-Nou-17 83255975

AA No. AA d.q.te

3414O$392 17-08-2017

17-Oa-2017

3975132 13-Nou- 17 51539827 3410043392 17-08,2017

4061453 113 Nou-l7 63117515 3410043633

4064630 2O Nou 17 65464804 341004s633

4064707 2O-Nou-17 65464806 3410043633

22 Nou 17 1 11674827 3410043633 14- 1 1-20174103698

4107191

4107194

4327391

4327824

4 327368

4 327823

22 Nou-17

22-Nou- 17

52289485 3410043633 14- 1 1 2017

Dahel 109957299 3410043633 14- 1 1-2017

10 Dahej 9-Dec-17 77802118 3410043689 07-12 2017

11 Dohej 9-Dec-17 70566367 3410043689 07-12-2017

Dahej g-Dec-17 64702219 3410043689 07- 12-20t 7

t3 Dahej 9-Dec 17 60994292 3410043689 07 12 2017

14 4428140 16-Dec-17 87927148 .3410043689 07- 12-2017

15 Dah,ej 4822413 16Jan-18 56751452 3410043689 07 12 2017

l6 1804815 l'Jan- 18 86134281 3410043690 07-12-2017

17 Dahej 5084849 6-Feb-18 92772733 3410043690 07.12-2017

l8 Dahej 5084848 6-Feb-18 37847254 3410043690 07-12 2017

Dahej so6s199 s-Feb 18 55547248 07,12 2017

Dahel 506s10I S-Feb 18 55547248 3410043690 07-12-2017

21 5138614 9-Feb-18 40496826 3410043690 07-12 2017

22 Dahel 5341625 24 Feb-18 7897930 3410043690

23 5341598 24-Feb- 1A 63600142 3410043691

24 Dahej 5341628 66966531 3410043691

Dahej 5508539 g-Mdr-18 1 0553a824 3410043691

26 Dahej 5s74608 14-Mar-18 67141990 3410043691 0712 20-17

Total 181,48,31,78a

iii. It utas submitted that such Bills of Entry uere cleared from Dahej Port onlg. Till
then theg haue calculated total amount of IGST benefit taken bg them in terms of
Cusloms notification No. 79/2017 dated 13-1O-2O77, stands at Rs 787, 48, 37,
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07-12-2017
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24-Feb-18 07 12-2017
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78E/-, which was final. ?he cssessment trlo.s d.one provisionallg end @ne get
to be finalized,. Theg took into consideratton the indiuidual Aduance
Authorization as a uhole and all Bilt of Entry against u.thich IGST benefit ha-s

been auailed under the respectiue Aduance Authorizations and pre-import
condition utos not fulfilled. Details of Aduance Authoriz,ation specirtc IGST Amount
saued and first date of import as welt as first date of export is submitted below.

TABI,F.2

TABLE-3

AA speciJic IGST amount saaed

AA No. AA date Total

20,82,78,O48

46,79,68,736

41,87,43,596

3410043392 17-O8-2017

3410043633 14-1 1-2017

3410043689 07-12-2017

3410043690 07-12-2017

3410043691 07-12-2017

41,62,43,520

30,36,47,887

787,48,87,787

AA speciftc No. & date oJ first BE and No, & date of Jirst SB

AA date BE No. BE Date SB No SB Date

3410043392 17-O8.2017

14-1 1-2017

3657029 17-10-2017 9488531 25-10-2017

3410043633 4061453 I 8-1 1-2017 1 142123 25-1 1-2017

341 0043689 07-12.2017 09-12-2017 1748183 23-12-2017

3410043690 07-12-2017 4804815 15-01-2018 2427404 25-01-2018

3410043691 07-12-2017 5341598 24-O2-2018 3765720 26-03-2018

iu. On being asked bg the DRI offi.cer, about the process of manufacture of Copper
Cathodes lrom Copper Concentrates, and hout much time it takes to complete the
whole procedure of getting finished goods manufactured, out of the said row
mateials, he submitted that to his knouledge, the process of production of
Copper Cathodes tokes about 22 days on an auerage, hou.teuer, the exact peiod
of time needed, mag be confirmed onlg bg the production people.

u. In HINDLACO, theg manufacture Copper Cathodes from Copper concentrates. For
this fi.rst Copper Concentrates are smelted to manufacture impure Copper Anodes
(99.5o/o Copper). Such Anodes a"re then subjected to the process of refining to
produce pure Dlectro grade copper of puitg 99.99ok commonly known os Copper
Cathodes. [He descibed such process in detail, houteuer, it tua.s submitted tlut
as he utas not an expert in production, such process of manufacture should be
confirmed from some responsible person attached to the production.l
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vi. It could be seen from the aboue chart that in case of all of th.e Aduance
Authortzations import ua.s made pior to export. Howeuer, it utas admitted that
the said consignments imported against the fiue Bill.s of Entry mentioned in Table-
3 aboue, i.e 3657O29 dated 17-10-2017,4061453 dated l8-11 2017,4327391
dated 09-12-2017, 4804815 dated 19-O1-2O18 & 5341598 dated 24-02-2018,
utere receiued in the factory on23-10-2O17,26-11-2017, 13-12-2017, 18-01-2018
& 02-03-2018 respectiuelg, os euident from the copies of the GRN (Goods Receipt
Notes). He submitted signed copies of such GRN as euidence for the purpose of
inuestigation.

uit. Nou.t, from the conesponding Con sumption Regisfers maintained at the factory
(electronicallg), it could be seen that those imported goods uere Wt to use for the
purpose of manufacture of finished goods, for the frst time on 15-11-2O17, uthich
continued till 19-12-2017 for the BE No. 3657029 dated 17-1O-2O17. Similarlg,
for the BE No. 4061453 dated 18-11-2O17, such goods were issued for
production befipeen the peiods of 26-11-2O17 to O6-12-2017. Against the BE No.
4327391 dated O9-12-2O17, a.s per the Consumption Register, the goods u.tere
issued for production on 13-12-2017 and continued till 31-12-2017. In respect of
BE No. 4804815 dated 19-01-2018, such issuance of goods for production utos
started on 18-01-2018 and ended on 31-O1-2O18. Finallg, in case of BE No.
5341598 dated 24-O2-2O18, goods were issued. for production on O4-03-2018,
u-t hich continued ti|t 3 1 -0 3 -2 0 I 8.

uiii. The fotlotuing Chart shotus the peiod through uhich such goods imported
against the respectiue BE (Onlg the first BE agailst each Aduance Authoriz,ation
ho-s been taken into consideration for the time being), u.tere issued to the
production Jloor/ Unit. As stated, that the process of production takes about 22
dags on an auerage, naturallA, the process of productton ended about three
u-teeks later from the respectiue dates. It utas admitted that in case of all fiue
Aduance Authorization, such goods imported against the follou.'ing BEs, uere not
euen issued to the respectiue production unit, when exports u)ere made against
the subject Aduance Authori.zation. It uLas admitted that such export mateials
could not haue been manufactured out of those imported materials.

ix. It uas also admitted that in case of Aduance Authon-zation No. 341OO43691
dated O7-12-2017, the export uas completed befiteen the peiods of 26-03-2018
to 31-03-2O18, euen before the goods utere issued. for the production. It uas
admitted that under such ciranm.stances, it lDos not practicable to use the duty-
free mateials for production of the goods exported. He admitted that the goods
exported under the respectiue Aduance Authorizations u.tere made out of
materials, TDhich uere other than the dutg-free mateials imported under the
respectiue Aduance Authorization-

Table-4

AA No BE No.
First dq.te o.f

lssue of Goods
La.st d.ate oJ

tssue ol goods
Ddte of
export

3657029 17 10 2017 15-11-2017 19-12 20t7

34100436s3 4061453 18 11-2017 26-11-2017 06-12-2017 25 11 2017

4327391 09-12-2017 13 12-2017 31 12-2017 23 12-2017

3410043690 4 804815 15-O1-2018 18 01 2018 31 01-2018 2s-o1-2018

3410043691 5341598 24-02 2018 04-03-2018 31-03-2018 26-03 2018

x. Para 4.03 of the Foreign Trade Policg (2015-20) is shoutn to him. The said Para
stipulates that under Aduance Authorizations onlg those inputs are allouted to be
imported uhich are phgsicallg incorporated. in the export goods. Therefore, dutg
free goods are allouted to be imported under Aduance Authorization, subject to
condition that the same ere used for the Wrpose of manufacfitre of finished
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goods, Luhich are in turn exported under tlTe same Aduance Authoization. It utas
established that in case of the aforementioned 5 Aduance Authoizations, theg

failed to complg utith the subject condition.

i. For the purpose of auailing the benefit of exemption from payment of IGST, one
tuas supposed to complA with tLe Pre-import condition. The Pre-import condition
demands that the entire mateials imported under Aduance Authorizations should
be utiLi-zed exclusiuelg for tLLe purpose of manufacture of finished goods, u-thich
utould be exported out of India. Therefore, it uta-s admitted that in cose goods are
exported before commencement of import the Pre-import condition k uiolated.

iL It utas admitted that in case of all Aduance Authorizations, as aforesaid, theg
made exports of goods, uthich tuere not manufactured out of the duty free
mateials imported under the respectiue Aduance Authortzations. Therefore, it
uas admitted in co-se of all those consignments couered bg the Bills of Entry
mentioned in the Table aboue and tlLe conesponding Aduance AutLnrizations,
theg failed to complg utith the condition of the Customs notification No. 79/ 2017
dated 13-10-2O17.

iii. Combined proulsions of the Policg and the subject Customs Notification,
clearlg mandate, only imports under pre-import condition would be allorued uith
the benefit of such exemption. ThereJore, no such exemptlon c@n be qaalled,
in respect oJ the Ad.uance Authorlzdtlons, lf the lmported dutg Jree rano
materlals drc n.ot utlllzed excluslvelg fior the lrurpose oJ nanufacture oJ
export, goods, uhlch dre exporAed, under the sanv Adudnce Authorlzdtlon,
It uas admitted that ultile commencing imports agdinst the Aduance
Authorizations under con sideration, tlrcg failed to complg wtth the
aforementioned conditions. Theg did not ueriIA, uhether the subject Aduance
Authorizations u-tere compliant to pre-import conditions.

iu. It u-ta.s submitted that theg haue been importing under Aduance
Authorization-s alL aLong on paAment of IGST, but dectded to take benefit of
exemption u-then the same was extended bg the Customs Notifi.cation No.
79/2O17 dated 13-10-2017. Houeuer, theg should not haue taken the benefit as
the basic condition in respect of the exemption uds not fulfilted. The benefit utas
auailed wronglg because of inconect interpretatton of the notification. It u)as a
bona-fide mistake.

2.3 Another Summon was issued to the importer asking them to represent through
someone responsible and involvedwith the process of production. Shri Raghavendra
Adiga, S/o Shri Manjunath Adiga, Vice President (Refinery) appeared on 26-07-2018
and tendered his statement under Section 108 of the Customs Act, 1962. He was only
asked to elaborate the process of manufacture and in particular to state exactly how
much time is required to manufacture the frnished goods, i.e Copper Cathode from the
moment the input material Copper Concentrate is issued to the floor for production. In
his statement Shri Adiga inter-a-lia submitted that:-

ii. He submitted that the process of production of Copper Cathodes takes ploce in
four phases. While the first crop is obtained within 8 dags from the issue of
Copper Concentrate to the Smelters, the second crop is obtained about 16 dags
later, and third crop is produced afi.er about 22-23 dags. As about 15% of the
Copper Anode is Lefi as the residue, tuhich is subseqtentlg melted to conuert it
into Anode, it takes about another 8 dags to conuert the same into Copper
Cathode. So,lt cdn be lnferted thdt to get 7OO% oJ the Copper Concent"ate
converted lnto Copper Cathode dnd lt's bg products, @ perlod oJ qt least
30-37 dags is requlred. Follotuing is the process of manufacture.
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i. He has been holding the post of Vice President (refinery) in M/ s HINDALCO
Industies Ltd (Untt-Birla Copper), and his responstbtlitA is to take care of
exclusiue operation of the refinery part and production of Copper Cathodes.



iii. At Birla Copper there are three Smelters uith tuto different technologies vb
Attolotmpu, and Mitsubishi. Total capdcitA of the Smelters is 4O0,000 TPA
BeLou described is the process of Outolilmry Smelter.

Smelter plant is bo.sed on use of impofted copper concentrate containing
about 28-30 % Copper. Here, Copper concentrate is conuerted into anode
copper, u.thich is suitable for further treatment in electrolytic refinery to
produce copper cathodes. In the process of ertraction of copper metal,
Sulphuic Acid is recouered a.s a bg-product. The major steps in copper
smelting are:

D Blending and Homogeni-zation of concentrote.
) Drying of concentrate
Y Smelting of concentrate (28-30% Cu) to produce Matte of 62ok Copper.
D Conuerting: To conuert liEtid matte to Blister Copper
D Fire Refi-ning: To ConuerT Blister Copper to Anode Copper

I. Concentrote Storaqe and Beddinq Plant

In Bedding Plant, concentrate feed is homogenised in a continuously
operating ciranlor bedding system. The bed capacitg is 700O Tones.
Blending is accomplished bg distibuting the different concentrates in
lagers. Here, the concentrate coming from concentrate storage is wetghed
utith bett scale and spread ouer a ciranlar bed bg hori.zontally rototing and
uerticallg tilting stacker. The blended concentrate is fed by a mouabLe

reclaimer to a belt conueAor sAstem bA uhich it is transfened to the dag
bins, from uLhere it is fed to Dryer.

In this section, LUet concentrate mixed uith Silica (6-8 o/Q is died in a steam
dryer. The function of the steam dryer is to dry the mirture of wet
concentrates mixed uith Stltca Fhtx to a moisture of less tlnn O.2 % to make
it suitable for Jlash smelting furnace.

III. Ftash Smeltinq

In this section, dried concentrate is smelted in a flash smelting furnace (FSF)
u.ith the help of oxggen eniched air to produce matte (62 % Cu), slag and
SOz rich flux ga.ses. The fla.sh smelting furnace is a U-shaped furnace. It
consisrs of three main sections ui-2. Reaction Shafi, Settler, Uptake Shafi..

The Dry Concentrate from bin is fed bg drag chain conuegors to a specialtg
designed concentrate bumer placed on the top of the reaction shafi, u-there
concentrate is mixed uith oxggen eniched air before feeding to the fumace.
The oxggen eniclrment from 60-75 %. Auerage feed rate is 8O TPH.

The Leat for smelting is partlg auailable from exothertnic reactions and
balance requirement, if ang, is met bg fuel oil in RS Burner. The settler
portion of flosh furnace is prouided uitlt lotu pressure air atomized oil
burners distibuted on all four sides. Proubion of oil burner in reaction shafi
is also made for initial heating up and duing stoppage of furnace feeding.

Tuto distinct liqtid phases are separated in tlrc settler, a copper ich matte
plTase containing 60-62 ok copper and a slag containing 1.5-2.0 ok copper.
Motte and slag are tapped tntermittentlg from respectiue tap holes from the

furnace. TLrc temperature of mdtte is around 1220 'C and of slag around
1300 "c.
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SMELTER PLANT

II. Steam Druer



Il/. Conuerting
Th.ere are three Pierce-Smith Conuerters, where matte is conuerted into
Blister Copper. NormaLly two conuerters are hot, out of ullicll one conuerter
remains in operation at a time. The conuerting operation is basicaltg diuided
in huo stages, slag blow and copper blou.t. At the end of slog btou.t uthite
metal (- 78ok Cu) and slag is produced. The slag is transfened to slag
cleaning furnace for recoueing Copper as matte. Duing Copper blou.t ulhite
metal is conuerted into Blister copper. Blister copper is transfered to Anode

fumace for Fire refining.

V Anode Furnace Section

The purpose of anode fumace operotion and anode casting is to produce
copper anodes with chemical and phgsicat properties required for
electrolg sis .

There are tuto anode fumaces uith holding capacitg of 250 T. Each is
prouided u.tith tuto fitgers for oidation and reduction bg propane. For
fumace heating, Natural gas is used.

Fire refi.ned copper (99.5% Cu) is cast into 375 kg anodes on rotattng anode
cost tuheel bg means of automatic anode u.teighing and co.sting deutce.

VI. Slaq Cleaninq Furnace

To recouer the copper present in Jlo,sh fumace and conuerter slag, these
slags are treated in an Electic Furnace. The flash smelting furnoce slag
contains about 2 % CY and the conuerter fumace slag about 5-7 % Cu.

In the slag cleaning furnace, copper is separated to form matte. The
separated matte is tapped and charged to the conuerter. Final slag from slag
cleaning furnace contains about 0.7 % At which is granulated uith uater
cooling.

REFINERY PLANT

Electro Refinery is the final stage of recouery of Copper in its purest form. In
Refinery, Copper is purirted from 99.5 % puity to 99.99 o% purtty through
Electrolgsis Process. The process of the tankhouse section of the electrolAttc
refinery of Birla Copper is bo.sed on the ISA Process Copper Refi.ning
Technologg.

In this process Copper is deposited directlg on ,Stainless Steel Cathode Plate
and stipped off in Cathode Stipping Machine to get main product of approx
1 sqr.meter Copper plates called Copper cathodes. Input anodes are
processed through Anode Preparation Machine for better qtalitg, & scrap
anodes are uo.shed through Anode Scrap Wq.sh Machine for recouery of
slime.

COMMERCIAL CATHODE

Part of the dust carrted awag u.tith off-gases settles in the uaste heat boiler
and the rest being recouered in the electrostatic precipitator. The dust
collected in uto.ste heat boiler and hot electrostatic precipitator is recycled in
Jlo.sh smelting furnace. SO2 ich off-ga.s is deliuered to sulphuic acid plant.
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I. Tank house

D 54 anodes and 53 cathodes are loaded into each commercial cell.
CuSO</ HzSOq solution is usedas electrolgte. The electrolgte is maintained
at -65.C bg means of a heating circuit.

} SS plates are taken a,s catLades and co.st copper anodes are receiued from
the smelter. Theg are brought bg crane to each cell alreadg preciselg spaced
at 1OO mm pitch in a rack.

D Pou-ter is su.titched on once the section is flled u.tith anodes, cathodes and
electrolgte. The anodes begin to dissolue and pure copper begins to plate on
thb cathodes.

TO EFFLUENT
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COMMERCIAL CTLLs

SLIME
TREATMENT
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D Fulty groutn cathodes are remoued from the cells afi.er 7 dags of plating and
a neut stainless steel blank is inserted. The cathode copper is woshed and
sold or sent to melting, co.sting and rolling.

D Three crops of cathodes are produced from each anode.
D The cells are inspected regularlg duing electro-refining to locate short

circuited anode/ cathode pairs. The irspection is done bg hnnd-held
gaussmeters in each cell.

D Electro-refining is continued for 21 days at uhich point the anode is 8O-85%
dissolued. Tle complement of un-dissolued scrap is remoued from the cell
and sent to smelter.

D The electrolgte and slimes are drained from the bottom of the cell.
D Tle slimes are sent to a by-product metal recouery plant
D The refining cgcle then begins again

Slime Treatment Area

From the Slime Tank, the slime is pumped to the Thickener. UnderJlotu lrom the
Thickener is pumped to prepare a batch for the Leaching Autoclaue.

Different operations u.thich are to be performed in the Autoclaue are charging,
heating leaching, cooling and disclorging. From the Autoclaue tle batch is
transfened to the Flash Tank for cooling and there afi,er the uhole batch is
filtered. The filtrate is then sent to a Filtrate Tank and the fitter cake is sent to
the PMR plant for further recouery of precious metals like Au and Ag.

III. Puification Area

The main aim of the Purification is to keep the impuities at the desired leuel in
the main Electrolgsis arcuit and also to maintain the Copper concentration at a
desired leuel in the electrolgte sAstem.

iu. On being specificallg o.sked by the DRI offi.cer, going bg the process of
manufacture a.s depicted aboue, a.s to uhen con one expect to haue the frst crop
and the lost crop afier re-melting in respect of th.e goods, which u.tere issued on
the follouing fiue days, le submitted tlTat expected dates of suclT rtrst & la.st
crops tuould be o-s follotus:-

Table-5

Date of lssue of
Goods

Date of receipt of
Iirst crop

t5-7t-2017 22-tt-2077

26-11-20t7 03-12-20\7

Date of receipt of last
crop after re-melting

t6-72-20t7

26-12-20t7

l3-).2-2017 20-12-2017 t2-or-2014

18-O 1-2018 25-O1-2018 77 -O2-2014

o4-03-2018 11-03-2018 03-04-2018

2.4 Another Summon was issued to th.e importer under Section 108 of the Customs
Act, 1962. Sri Anand Mohan Mehta appeared on 26-07 -2078 and tendered his second
statement in view of the submissions made by Shri Raghavendra Adiga, Vice
President (Refinery). In his statement Shri Adiga inter-alia submitted that:

He reiterated his submissions mode in his statement dated O1-06-2018 as true
and correct. Statement of Shi Raghabendra Adiga, Vice President (ref.nery), utas
shown to him. In uieut of the same he stated that to get lOO% of the Copper
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Concentrate conuerted into Copper CatLnde and it's bg products, a peiod of at
least 3O-31 dogs is required. When he uto.s o.sked about the dates on uhich first
and last crop could be obtained in respect of the raut mateials issued on the

follouing fiue dags, he submitted that expected dates for such first & last crops
utould be as follous:-

Table-6

Date of issue of
Goods

Date of receipt of
first crop

Date of receipt of last
crop after remelting

t5-11-20).7 22-rr-2077 t6-72-2077

26-77-2077 03-72-2077 26-12-2077

13-12-2017 20-t2-2017 72-Ol-2078

18-01-2018 25-01-2018

11-03-2018

77-02-2018

04-03-2018 03-04-2018

ii. He admitted that the aforesaid fiue dates are the first dates of issue of rau.t

mateials to th,e floor against the first Bill of Entry pertaining to the folLotuing
Adu ance Authortzations.

Table-7

tii. Afier going through tlte exports made bg them against the said fiue Aduance
Authnrizatiotts it uas seen that con-siderable gtantitg of goods tuere exported
euen before the first lot of finished goods utere manufacfitred out of the mateials
issued first again-st the respectiue fi.rst Bills of Entry. Follouting Tables shotu the
exact quantum of exports completed before the finished goods u-tere manufactured
out ofthese lot of raut mate'ials.

Table-8

Advarce Authorization specllic total EO aad date of first & last crop against thc first Bill
of Entry under which goods were lmported

AA No AA Date Total EO BE No.
Date of
issue of
Goods

Date of
receipt of
flrst crop

Date of
receipt of
last crop

alter
remelting

AA No AA date BE No. BE Date

34tOO43392 17 -Oa-20 17 3657029

3410043633 t4-tt-20t7 4061453

t7-70-2017

18-t7-2017

3410043689 07 -72-2077 4327391 09-12-2017

3410043690 07 -72-20t7 4804815 15-01-2018

3410043691 07 - t2-2017 24-02-20t8
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341OO43392 t7-oa-20t7 15- ). r -2017 22-1t-2017 16-).2-20t7

TabIe-9

iu. Therefore, it uta.s a.dmitted that upto 67.51% of the total Export Obltgatton uas
fulfilled bg exporting goods manufactured out of raut mateials other than the
duty-free inptts imported under the respecttue Aduance Authortzations euen
before the finished goods tuere produced out of the first lot of the imported dutg
free mateials under the respecttue Aduance Authorization uLere produced. It uLas
admitted that this has resulted in gross uiolation of the pre-import conditton. As
the aboue Charts clearly establishes that fact that theg did not manufacture
finished goods, u.thich uere ulttmotely exported for dischorge of export obligation
against respectiue Aduance Authorizations, theg haue uiolated the pre-import
condition. It appears that for these fiue Aduance Authori.zations, such pre-import
condition was not folloued, theA u)ere not etigible for IGST exemption in terms of
condition (xii) ofthe Customs notification No. 18/2O15 dated 01-04-2015.

u. It has been decided that theg utould pag tlrc entire amount of Custom.s dutg in
the form of IGST amounting to Rs 787,48,37,788/- utithin a month or tuo.

3410043633 14- l1-2017 19868 4 06 1453 26- | 1-2017 o3-12-2017 26-t2-2017

3410043689 07-12-20t7 20440 20-12-20t7 12-01-2018

3410043690 07 -t2-2017 20440

4327391

4804815

13-t2-2017

18-01-2018 25-01-2018 r7-02-2018

3410043691 19554 5341598 04-03-2018 11-03-2018 03-04-2018

Blll of EEtry apeclllc Ilt6t lEport.nd QuaEtlty o(portcd beforc thc llrst & last crop a[il petceEtage
thereof In r*pect of total EO

BE No.
Date of
lalue of
Goods

Date of
receipt of
Ihst crop

22-t I -20 r?

Date of
recelpt of
last crop
after re-
mettlng

Total EO

Qtv
exported

before
llr8t crop

Perceatage
of EO

coElpleted
before last

croP

2296s 15503 15503 67.5t

19868 4t61 1099 i 55 32

20440 0 r0395 50 86

20440 324 4660 22 80

19554 0 4859 24 a5

3657029 l5-t I -2017 t6 t2 2017

4061453 26-tt-20t7 03-12-2017 26-12-2017

4327391 13-t2-2017 20-12-2017 12 0t 20ta

4804815 l8-01-2018

5341598 04-03 20r8 11-03-2018 03-04-2018

3657029

2.5 From the data submitted by the authorized representatives of the company and
the corresponding documents like original Bil1s of Entry under which goods were

imported, first Bill of Entry in respect of every Advance Authorization and
corresponding frrst Shipping Bili, Goods Receipt Note, Consumption Register and

Issue Register, it is established that the goods were exported much before the first lot
of frnished goods could be produced using the input materials imported duty-free
under the respective Advalce Authorization. From the tables above, it is crystal clear
that even if only the consignment imported under the frrst Bill of Entry against each

Advance Authorization is taken into account, and only the first lot of materials issued
to the floor for production is considered, still, the first lot of production was made

available to the importer for export, after completion of export obligation to the extent
of upto 67Yo of the total export obligation. Quite natura-lly, input materials imported
subsequently at a later date, couldn't have gone into production of goods, which could
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have already been exported towards discharge of export obligation of the respectrve

Advance Authorizations. Therefore, despite having imported the input materiaLs under

cover of Bills of Entry which were filed before the first consignment under the

concerned Advance Authorization was exported, but record shows explicitly that the

goods exported for discharge of export obligation in respect of the impugned Advance

Auttrorizations, were made out of domestic / otherwise procured input materials arld

the duty free materials imported under the respective Advance Authorization could not
have been used for manufacture of the said goods. Ttrerefore, such duty-free imported
goods have never been used for the specified purpose of manufacture of goods for

export under t}le respective Advaace Authorization. Although, during recording of the

statement, it was stated that the amount of IGST involved was Rs 181, 48, 31,7881-,
but at the time of paJ.ment through re-assessment of the respective Bills of Entry,
actual liability was found to be Rs 183,1O,8O,587/-.

2.6 Thus, the authorized representative of the importer in unequivocal terms
admitted that -

i) In case of all 05 (Five) Authorizations, they started exporting frnished goods

even before the irnported duty-free materia.ls could be used for the purpose of
manufacture of frnished goods.They utilized domestically/ otherwise procured
materials for the purpose of manufacture of goods, which were exported
towards discharge of export obligation of the respective Advance Authorization;

ii) Although, the imports as per record commenced prior to commencement of
exports, but from the interna] records of goods receipt notes and consumption
register etc, it was evident, that the imported goods were issued to the floor for
productron after commencement of considerable quantity of exports. It is a.lso a
matter on record ttrat the production of finished goods under normal
circumstances takes about 30-31 days straight. Therefore, it was neither
feasible nor practicable to manufacture goods out of the inputs imported under
the aforementioned 26 Nos. of Bills of Entry, which could have been exported
under the respective Advance Authorizations.

iii) Considerable materials exported under the impugned Advance Authorizations
were manufactured out of input materials procured from the domestic market
or otherwise;

v) They could not comply with the pre-import condition irnposed by virtue of
Notification No.7912O17-Cus dated l3-lO-2O77, but sti11 availed benefit of
exemption of IGST, in violation of the condition of the said Notifrcation.

3. LEGAL PROVISIONS:

3.1 Following provisions of law, which are relevant, have been quoted in Annexure-
A attached to the Show Cause Notice.
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iv) Significant quanlity of the duty-free imported materials was used to
ma:rufacture goods, which were not used for the specified purpose, i.e
ma:rufacture of export goods;

a) Para 4.03 of the Foreign Trade Policy 12O15-2Ol1'
b) Para 4.05 of the Foreign Trade Policy (2015-20);
c) Para 4.13 of the Foreign Trade Policy (2015-20);



d) Para 4.74 of lhe Foreign Trade Policy (2O15-2O);

e\ 9.2O of the Foreig:n Trade Policy (2015-20);
f) Para 4.27 of tlne Hand Book of Procedures (2O15-2O);
g) Section 2(e) of the Foreign Trade (DR) Act, 1992;
h) DGFI Notifrcation No. 33/2015-20 dated 13-70-2017;
i) DGFT Notifrcation No. 31/2013 (RE-2013) dated: - O1-08-2013;
j) DGFT Circular No. 3/2013 (RE-2013) dated, 02-08-2013;
k) Notifrcatron No 18/201S-Customs dated 01-04-2015;
1) Notifrcatron No 79 /2017-Customs dated 13-10-2017;
m) Section 17 of the Customs AcL,7962;
n) Section a6 $) of the Customs Act, 1962;
o) Section 1 1 1(o) of the Customs Act, 1962;
p) Section 112(a) of the Customs Act;
qJ Section 124 of t}:,e Customs Act,7962;

a)

An Aduance Authorisation is issued to allou.t dutg free import of inputs, which are
phgsicollg incorporated in export product (making normaL aLlou.tance for utastage). In
addition, fuel, oil, energg, catalgsts uhich are consumed/ utilised to obtain export
product, mag also be allouted DGFT, bg means of Public Notice, mag exclude any
product(s) from puruteu.t of Aduance Authoisation.

b)

c)

4.05 Eligible Applicant / Export / SupplA

(a) Aduance Authoisation can be issued either to a manufacturer exporter or
merchant exporter tied to supporting manufacturer.

(b) Aduance Authoisation for pLwrmoceutical produds manufactured through Non-
Infringing (NI) process (as indicated in paragroph 4.18 of Handbook of Procedures)
shatl be issued to manufacturer exporter onlg.

(c) Aduance Authoisation shall be issued for:

(i) Phgsical export (including export to SEZ);

(ii) Intermediate supplg; and/ or

(iii) Supply of goods to the categories mentioned tn paragraph 7.02 (b), (c), (4, A, b)
and (h) of this FTP. (iu) Supply of'stores' on board of foreign going uessel / aircrofi,,
subject to condition that there is specific Standard Input Output Norms in respect of
item supplied.

Para 4.73 ?orelsn Trade Pollcu QO15-2O) tater:alis strzteslhott

4.13 Pre-import condition in certain cases-

0 DGFT may, bg Notificatiory impose pre-import condition for inputs under this
Chapter.

(iil Import items subject to pre-import condition are listed in Appendix 4J or will be
a-s indicated in Standard Input Output Norms (SION).

(iii) Import of drugs from unregistered sources shall haue pre-import condition.

d) Para 4.74 Forelqn Trade Pollcu (2O75-2q inter-alia states thdt :-
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4.14 Details of Duties exempted-

Imports under Aduance Authoisation are exempted from payment of Bo,sic Customs
Dutg, Additional Customs Dutg, Education Cess, Anti-dumping Dttg, Counteruaiting
Dutg, Safeguard Dutg, Transition Product Specific Safeguard Dutg, uhereuer applicable.
Import ogoinst supplies couered under paragraph 7.O2 (c), (d) and (g) of FTP u-till not be

exempted from pagment of applicable Anti-dumping DutA, Counteruailing Dutg,
Safeguard Dutg and Transition Produd Specific Safeguard Duty, if ang. Hou.teuer,

tmports under Aduance Authoisotion for phgsical exports are also exempt from uhote of
the integrated tax and Compensation Cess leuiable under sub-section (7) and sub-
section (9) respectiuelg, of section 3 ofthe Customs Taiff Aa, 1975 (51 of 1975), o-s mag
be pronded in the notifcation issued bg Department of Reuenue, and such imports shatl
be subject to pre-imporT condition. lmports against Aduonce Authorisations for phgsical
exports are exempted from Integrated Tox and Compensation Cess upto 31.03.2018
onlg.

e) Para 9.2O Foreiqn Trade Policu 12O75-2O) inter-alia states thdt :-

9.20
"Export'is as defined in FT (D&R) Act, ),992, as amended from time to trne.

fi 4.27 Exports/ Supplies in anticipation or subsequent to issue of an Authonsation.

(a) Exports / supplies made from the date of EDI generated file number for an Aduance
Authoisation, may be accepted tou.tards dischorge of EO. Shipping / SupplA
docttment(s) should be endorsed uith File Number or Authoisation Number to establish
co-relation of exports / supplies uith Authoisation issued. Export/ supplg document(s)
should also contain details of exempted matenals/ inputs consumed.

(b) If application is approued, authoisation shall be i.ssued based on input / output
norms in force on the date of receipt of application bg Regional Authoitg. If in the
interuening peiod (i.e. from date of filing of application and date of issue of
autlnisalion) the norms get changed, the authorization uill be issued in proportion to
prouisional exports / supplies alreadg made till ang amendment in norms is notified. For
remaining export-s, Policg / Procedures in force on date of issue of authoisation shall be

applicable.

(c) TLrc export of SCOMET items sLnll not be permitted against an Authoisation unttl and
unless the requisite SCOMET Authoisation is obtained bg the applicant.

(d) Exports/ supplies mad.e in anticipation of authori.sation shall not be eligible for inputs
uith pre -imp ort condition.

il Section 2(e) of the Foreign Trade (DR) Act, 7992 states that :-

(e) "import" and'export" means respectiuely binging into, or taking out of, India ang
goods bg land, sea or air;

h) Notification No.33/ 20 15-2O2O Neut Delhi,
Dated: 13 October, 2O17
Subject: Amendments in Foreign Trade Poticg 2015-2O -reg

S.O. (E): In exercise of powers conferred bg Section 5 of FT (D&R) Act, 1992, read uith
parograph 1.O2 of the Foreign Trade Policg, 2015-2020, o-s amended from time to time,

the Centrol Gouemment herebg makes follotuing omend.ments in Foreign Trade Policy
2015-20. 1. Para 4.14 is amended to read as under: "4.74: Details of Duties exempted
Imports under Aduance Authorbation are exempted from pagment of Basic Customs
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i)

Dutg, Additional Customs Dutg, Education Cess, Anti-dumping Dutg, Counteruailing
Dutg, Safeguard Duty, Tronsition Product Specific Safeguard Dutg, uhereuer applicable.
Import against supplies couered under paragraph 7.02 (c), (d) and (g) of FTP utill not be
exempted from pagment of appticable Anti-dumpins DutA, Counteruailing Duty,
Safeguard Dttg and Trarsition Product Spectfic Safeguard Duty, if anA. Howeuer,
imports under Aduance Authori.zotion for phgsical exports are also exempt fTom L)-)hole of
the integrated tax and Compensation Cess leuiable under sub-sechon (7) and sub-
section (9) respectiuelg, of section 3 of the Cusroms Tanff Act, 1975 (51 of 1975), as maV
be prouided in the notifi.cation issued bA Department of Reuenue, and such imports shall
be subject to pre-import condition."

NOTIFICATION NO. 37 tRE-2073)/ 2009-2074

In exercise of powers conferred by Section 5 of the Foreign Trade
(Deuelopment & Regulation) Act, 1992 (No.22 of 1992) read with paragraph 1.2 of
tle Foreign Trode Policg, 2009-2014, the Central GouenTment hereby notif.es the

follouing amendments in the Foreign Trade Policy (FTP) 2OO9-2O14.

2. Afier para 4.1.14 of FTP a neu para 4. 1.15 is inserted.

"4.1.15 Whereuer SION pennits use of etther (a) a generic iryni or (b) alternatiue
inputs, unless the name of the specific input(s) [uthich has (haue) been used in
manufactuing th.e export productl gets indicated / endorsed in the reLeuant
shipping bill and these inputs, so endorsed, match the desciption in the releuant
bill of entry, the concemed Authorisation uilt not be redeemed. In other uords, the
name/ description of the input used (or to be used) in the Authoisation must match
exactlg the name/ desciption endorsed in the shipping bill. At the time of
discharge of export obligation (EODC) or at the time of redemption, RA shall allou.t
only those inputs u.thich haue been specif.callg indicated in the shipping bilL."

3. Para 4.2.3 of FTP is being amended bg adding the phrase "4.1.14 and
4.1.15" tn place of "and 4.1.14". The amended para uould be as under:

"Prouisions of poragrapPs 4.1.11, 4.1.12, 4.1.13, 4.1.14 and 4.1.15 of FTP shall be
appticable for DFIA holder."

4 Effect of this Notlfilcation: Inputs actuallg used in manufacture of the
export product should onlg be imported under the authorisation. Similartg inputs
actuallA imported must be used in th.e export product. This hos to be established
in respect of euery Aduance Authoisation / DFIA.

J) Policg Clrcular No,OS (RE-2O13)/2OO9-2O14
Ddted the 2nd August, 2073

Subject: Withdraual of PolicA Circular No.30 dated 1O.1O.2OO5 on ImportabilitA of
Alternatiue inputs allotued as per SION.

Notification No.31 has been issued on lst Augus| 2O13 which stiptlates "inputs
actuallA used in manufacture of the export product should onlg be imported under
the authoisation. Similarlg inputs actuallg imported must be used in the export
product. " Accordinglg, the earlier Policy Circular No.30 dated 10.10.2005 becomes

infructuous and hence stqnds withlrau-tn.

2. This ls to reiterate that dutg free import of inputs under Duty
Exemption/ Remission Schemes under Chapter-4 of FTP shall be guided bg the
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Notification lVo. 3I issued on 1.8.2013. Hence ang claificahon or notifi"cation or
communication issued bg this Directorate on this matter u.thich mag be repugnont to
this Notification shall be deemed to Ltaue been superseded to tlrc extent of such
repugnancy.

G.S.R. 254 (E).- In exercise of the powers conferred by sub-section (1) of section 25 of
the Customs Act, 1962 (52 of 19621, the Central Government, being satisfred that it is
necessary in the public interest so to do, hereby exempts materials imported into lndia
against a va.lid Advance Authorisation issued by the Regional Authority in terms
of paragraph 4.O3 of the Foreign Trade Policy (hereinafter referred to as the said
authorisation) from the whole of the duty of customs leviable thereon whrch is
specified in the First Schedule to t}re Customs TariII Act, 1975 (51 of 1975) and from
the whole of the additional duty, safeguard duty, transitional product specific
safeguard duty and aati-dumping duty leviable thereon, respectively, under sections
3, 88, 8C and 9A of the said Customs Tariff Act, subject to the following conditions,
namely:-

(1) that the said authorisation is produced before the proper officer of customs at
the time of clearance for debit;

(ii) that the said authorisation bears,-

(a) the name and address of the importer and the supporting malufacturer in cases
where the authorisation has been issued to a merchant exporter; and

(b) the shipping bill number(s) and date(s) and description, quantity and value of
exports of the resultant product in cases where import takes place after fulfilment of
export obligation; or

(c) the description and other specifrcations where applicable of the imported materia.ls
and the description, quantity and value of exports of the resultant product in cases
where import takes place before fulfilment of export obligation;

(iii) that the materials imported correspond to the description and other
specifications where applicable mentioned in the authorisation and are in terms of
para 4.12 of the Foreign Trade Policy and the value and quantity thereof are within
the limits specifred in the said autJrorisation;

(v) that in respect of imports made aJter the discharge of export obligation in
fu1l, if facility under rule 18 (rebate of duty paid on materials used i.n the manufacture
of resultant product) or sub-rule (2) of rule 19 of the Centra-i Excise Ru1es, 2OO2 or of
CENVAT Credit under CENVAT Credit Rules, 2004 has been availed, then the importer
shall, at the time of clearance of the imported materials furnish a bond to the Deputy
Commissioner of Customs or Assistant Commissioner of Customs, as the case may be,
binding himself, to use the imported materials in his factory or in the factory of his
supporting manufacturer for tJle malufacture of dutiable goods arrd to submit a
certificate, from the jurisdictional Central Excise officer or from a specified chartered
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k) NotiJication No.- 78/2O75 - Customs, Dated.: O1-O4-2O75-

(iv) that in respect of imports made before the discharge of export obligation
in full, the importer at the time of clearance of the imported materials executes
a bond with such surety or security and in such form and for such sum as may
be specified by the Deputy Commissioner of Customs or Assistant Commissioner
of Customs, as the case may be, binding himself to pay on demand an amount
equal to the duty leviable, but for the exemption contained herein, on the
imported materials in respect of which the conditions specified in this
notifrcation are not complied with, together with interest at the rate of frfteen
percent per annum from the date ofclearance ofthe said materials;



accountant within six months from the date of clearance of the said materials, that the
imported materials have been so used:

Provided that if tle importer pays additiona-l duty of customs leviable on the imported
materials but for the exemption contained herein, then the imported materia.ls may be
cleared without furnishing a bond specifred in this condition and the additional duty
of customs so paid shall be eligible for availing CENVAT Credit under the CENVAT
Credit Rules, 2004;

(vi) tJrat in respect of imports made after the discharge of export obligation in full,
and if facility under rule 18 (rebate of duty paid on materia-ls used in the manufacture
of resultant product) or sub-rule (2) of rule 19 of the Centra-l Excise Rules, 2OO2 or ol
CENVAT credit under CENVAT Credit Rules, 2004 has not been availed and the
importer furnishes proof to this effect to tJ:e satisfaction of the Deputy Commissioner
of Customs or the Assistant Comrnissioner of Customs as tfie case may be, tl:en the
imported materia-ls may be cleared without furnishing a bond specified in condition
(v);

(vii) that the imports and exports are undertaken through tJre seaports, airports or
through the inland container depots or through the land customs stations as
mentioned in the Table 2 annexed to the Notification No.16/ 2015- Customs dated
01.04.2015 or a Special Economic Zone notifred under section 4 of the Specia.l
Economic Zones Act, 2OO5 (28 of 2OO5):

("ni) that the export obligation as specified in the said authorisation (both in value
artd quantity terms) is discharged within the period specified in the said authorisation
or within such extended period as may be glanted by the Regional Authority by
exporting resultant products, manufactured in India which are specified in the said
authorisation:

Provided that arl Advance Intermediate authorisation holder shall discharge export
obligation by supplying the resultant products to exporter in terms of paragraph 4.05
(c) (ii) of the Foreigrr Trade Policy;

(ix) that the importer produces evidence of discharge of export obligation to the
satisfaction of the Deputy Commissioner of Customs or Assistant Commissioner of
Customs, as the case may be, within a period of sixty days of the expiry of period
allowed for fulfilment of export obligation, or within such extended period as the said
Deputy Commissioner of Customs or Assistant Commissioner of Customs, as the case
may be, may allow;

(x) that the said authorisation shall not be transferred ald the said materials
shall not be transferred or sold;

Provided that the said materia.ls may be tralsferred to a job worker for processing
subject to complying with the conditions specilied in t}le relevant Central Excise
notifications permitting transfer of materials for job work;

Provided further that, no such transfer for purposes ofjob work sha-lI be effected to the
units located in areas eligible for area based exemptions from the levy of excise duty in
terms of notifrcation Nos. 32/ 7999-Central Excise dated 08.O7.1999, 33/ 1999-CenEal
Excise dated 08.07.1999, 39/2OO1- Central Excise dated 37.O7.2OOI, 5612002-
Centra-l Excise dated 74.71.2OO2, 57 /2OO2- Central Excise dated 74.11.2OO2,
49 /2OO3- Central Excise dated 10.06.2003, 50 /2OO3- Central Excise dated
10.06.2003, 56 /2OO3- Central Excise dated 25.06.2003,7Il03- Central Excise dated
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Provided that the Commissioner of Customs may, by specia-l order or a public notice
arrd subject to such conditions as may be specifred by him, permit import and export
through arry other sea-port, airport, inland container depot or through a land customs
station within his jurisdiction;



09.09.2003, 8l2OO4- Centra-l Excise dated 27.O7.2OO4 and 20/2OO7- Central Excise
dated 25.04 .2OO7 ;

(xi) tlat in relation to the said authorisation issued to a merchant exporter, any
bond required to be executed by the importer in terms of this notification sha.1l be

executed j ointly by the merchant exporter and the supporting manufacturer brnding
themselves jointly and severally to comply with the conditrons specified in this
notification.

l) NottlTcdtion No.- 79/2077 - Customs, Dated: 73-1O-2O77-

Centrat Gouemment, on being satisfi.ed that it is necessary in the public interest so to do,

made the follouLing further amendments in each of the notificotions of the Gouemment of
Indta in th.e Ministry of Finance (Department of Reuenue), specifi.ed in column (2) of the
Table belou, in the manner as specified in the coresponding entry in column (3) of the
said Table:-

-: Table:-

Amendmentss.
No

Notification
number and
date

I )( (2) (3)

I 16/ 201s-
Customs, dated
the 1 st Apil,
2015 [uide
number G.S.R.

252(E), dated
the 1 st Apil,
20lsl

In the said notification,- (a) in the opening
paragrapll afier clause (ii), the foLlotuing shatl be
inserted, namelg:- " (iit) the whole of integrated tax
and the goods and seruices tax compensation cess
leuiable thereon under sub-section (7) and sub-
section (9) of section 3 of the said Customs Taiff Act:
Prouided that the exemption from integrated tox and
the goods and seruices tox compen-sation cess sltall
be auailable up to the 37st March, 2O18.'; (b) in the
Explanation C (Q, for the u.tords "Houteuer, the

follou.ting categoies of supplies, shall also be

counted touards fulfilment of export obligation:", the
words "Houteuer, tn authoisations tuhere exemption

from integrated tax and goods and seruice tax
compensation cess is not auailed, the following
categories of supplies, shall also be counted towords
fulfilment of export obligation:" shatL be substituted.

2 18/ 2015-
Customs, dated
the 1 st April,
2O15 [uide
number G.S.R.

254 (E), dated
the 1 st Apil,
2o1sl

In the said notifi.cation, in tte opening paragraph,-
(a) for the u.tords, brackets, figures and letters "from
the uthole of the additionat dutg leuiable thereon
under sub- 2 sections (1), (3) and (5) of section 3,

safeguard dutg leviabLe thereon under section 88
and anti-dumping duty leuiable thereon under
section 9A", the uords, brackets, fgures and letters
"from the tuhole of the add.itional dutg leuiable
thereon under sub-sections (1), (3) and (5) of sedion
3, integrated tax leuiable thereon under sub-sectton
(7) of section 3, goods and seruices tox compensation
cess leuiabLe thereon under sub-section (9) of section
3, safegaard dutg leutable thereon under sedion 88,
counteruailing dutg leuiable thereon under section 9
and anti-dumping dutg leuiable thereon under
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section 9A" shall be substituted;

"Prouided further that notuitLrctanding angthing
contained hereinaboue for the said authoisations
tuhere the exemption fTom integrated tax and the
goods and seruices tox compen"sation cess leuiable
thereon under sub-sedion (7) and sub-section (9) oJ
sectlon 3 oJ the sa{d Custorns TartlJ Act, has
been auallcd, the export obllgdtlon shrr.ll be

fuuilled bg phgsical exports onlg;";

(c) afier condition (i), the foltouing conditions shall
be tnserted, namelg :-

"@i) that the exemption from integrated tox and the
goods and serutces tax compensation cess leuiable
tLereon under sub-section (7) and sub-section (9) of
sedion 3 ol tlrc sdld Customs TartlJ Act shall be
subJect to pre-lmpott conditlon;

@ii) that the exemption from integrated tax and the
goods and seruices tax compensotlon cess leuiable
thereon under sub-section (7) and sub-section (9) of
section 3 oJ the sald Customs Tartlf Act shall
be aaallable up to the 37st March, 2078.".

m) Section 77 17) of the o.tstoms Act, 7962 read.s asi

ISECTION 17. Assessment of dutg. - (1) An importer entering anA imported goods
under section 46, or an exporter enteing ang export goods under sedion 50, sLnll,
saue a-s othenaise prouided tn section 85, sefcssess the dutg, if ang, leviable on
such goods.

(2) The proper officer maA ueify the enties made under section 46 or section 5O
and the sefassessment of goods referred to in sub-section (1) and for this
purpose, examine or test ang imported goods or export goods or such part thereof
as maA be necessary.

Prouided thnt the selection of ca-ses for ueification shall pimarilg be on the bo.sis
of risk eualuation through appropiate seledion citeia.

(3) For the purposes of uerification under sub-section (2), the proper olfi.cer maA
require the importer, exporter or ang other person to produce ang doanment or
information, wherebg the dutg leuiable on the imported goods or export goods, o-s

the case mag be, can be a.scertained and thereupon, th.e importer, exporter or such
other person shall produce such document or fumish such information.

(4) Where it is found on ueifi.cation, examination or testing of the goods or
otherutise that the sely' assessrnent is not done correctlg, the proper olficer maA,
tuithout prejudice to ang other actton uhich mag be taken under this Act, re-
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assess lhe dutg leuiable on such goods.

(5) Where anA re-a.ssessment done under sub-seciion (4) is contrary to the self-
assessment done by the importer or exporter and in cases otlter than those where
the importer or exporter, a,s the ca-se mag be, conf.rms his acceptance of the said
re- a.ssessment in u.titing, the proper officer shall pass a speoking order on the re-
assessment, u.tithin fi.fieen dags from the date of re-assessment of the bill of entry
or the shipping bill, as the case mag be.

n) Section 46 14) of the Custorns Act. 7962 reads as:-

"The importer u.thile presenting a Bill of Entry, slo,ll make and subscibe to a declaration
as to the truth of the contents of such bill of entry and shall, in support of such
declaration, produce to the proper offi.cer the inuoice, if ang, relating to the imported

7oods......."

o) Sectioz 177 (o) o.f the Customs 4ct, 7962 inter allq sljpulates-

" 1 1 1 . Confi.scation of improperlg imporled goods, etc. -_
The follouing goods brought from a place outside India shall be liable to confi.scation: -

(o) ang goods exempted, subjed to ang condition, from dutg or ang prohibition in respect
of the import thereof under this Act or ang other law for the time being in force, in respect
of which th.e condition is not obserued unless the non-obseruance of the conditton u-tas

sanctioned bg the proper officer;"

P) Fufther section 172 of the Customs Act. 1962 orovid.es for oenal dction
and inter-alid stip14l(Ite s t

Ang person shall be liable to penaltg for improper importation of goods,-

(a) utho, in relation to ang goods, does or omits to do ang act u.thich act or omission
tuould render such goods liable to confscation under section 1 1 7, or abets the doing
or omission of such an dct, ................

c) Section 724 of the Cl4stoms Act, 7962 inter a.Iia stipulates :-

No order confiscating ang goods or imposing ang penaltg on anA person shall be made
under this Chapter unless tlte outner of the goods or such person

(a) is giuen a notice in u.titing uith the pior approual of the officer of anstoms not
belouL the rank of an Assistant Commissioner of Customs, informing him of the grounds
on uLhich it is proposed to confiscate the goods or to impose a penalty;

(b) is giuen an opportunitA of .making a representation in uiting uithtn such
reasonable time as mag be specifi.ed in the notice again st the grounds of confi.scation or
imposition of penaltg mentloned therein; and

(c) is giuen a reosonable opportunitA of being heard in the matter :

4. DISCUSSION & CHARGES FRAMED:

Page 22 of 56

Explanation.- For the remoual of doubts, it is herebg declared that in cases tuhere
an importer ha.s entered ang imported goods under section 46 or an exporter ha,s
entered ang export goods under section 5O before the date on u.thich the Finance
Bill, 2O1 1 receiues the o.ssent of the President, such imported goods or export
goods shall continue to be gouerned bg the prouision s of section 17 as it stood
immediatelg before the date on which such assent is receiued.



4.L Imposltlotr of two condltlons for availlng the IGST exemption in terms of
Notlfication N o. 79 | 20 L7 -Cus dated 1 3- 1O-2O 1 7:-

4.L Advance Authorizations are issued by the Directorate General of Foreign Trade
(DGF"T) to importers for import of various raw materia.ls without pa],rnent of Customs
duty and the said export promotional scheme is governed by Chapter 4 of the Foreigrr
Trade Policy (2O15-2O\, applicable for subject case and corresponding Chapter 4 of the
Hand Book of Procedures (2O1,5-2O). Prior to GST regime, in terms of the provisions of
Para 4 .14 of the prevailing Foreign Trade Policy (2O15-2O), the importer was allowed to
enjoy benefit of exemption in respect of Basic Customs duty as well as Additional
Customs duties, Anti-dumping duty and Safeguard duty, while importing such input
materials under Advance Authorizations.

4.2 With the introduction of GST w.e.f 0l-01-2017, Additional Customs duties
(CVD & SAD) were subsumed into the newly introduced Integrated Goods and Service
Tax (IGST). Therefore, at the time of imports, in addition to Basic Customs duty, IGST
was made payable instead of such additional duties of Customs. Accordingly,
Notification No. 26 / 2077 -Cu stom s dated 29 J:.:.ne 20 17 , was issu ed to give effect
to the changes introduced in the GST regime in respect of imports under
Advance Authorization. It was a conscious decision to impose IGST at the time
of import, however, at the same time, importers were allowed to either take
credit of such IGST for payments of duty during supply to DTA, or to take
refund of such IGST amount within a specified period. The corresponding
changes in the Policy were brought through Trade Notice No. 11/2018 dated
30-06-2017. It is pertinent to note here that while in pre-GST regime blanket
exemption was allowed in respect of all dutres leviable when goods were being
imported under Advance Authorizations, contrary to that, in post-GST regime,
for imports under Advance Authorization, the importers were required to pay
such IGST at the time of imports and then they could get the credit of the
same.

4.3 However, subsequently, the Government of India decided to exempt imports
under Advance Autl:orizations from payment of IGST, by introduction of tJ:e Customs
Notification no. 79/2OI7 dated 13-10-2017. However, such exemption from the
pay,rnent of IGST was made conditional. The said Notification no. 79 /2017 dated 13-
7O-2O17, was issued with the intent of incorporating certain changes/ amendment in
the principal Customs Notifications, which were issued for extending benefit of
exemption to the goods when imported under Advance Authorizations. The said
notilication stated that the Central Government, on being satisfied that it is necessary
in the publc interest so to do, made the foliowing further amendments in each of the
notifications of the Government of India in the Ministry of Finance (Department of
Revenue), specihed in column (2) of the Table be1ow, in the manner as specified in the
corresponding entry in column (3) of the said Tab1e. Only the relevalt portion
pertaining to the Customs Notification No. 18/2015 dated 01-04-2015 is reproduced
in Para 3[) above, which may be referred to.

4"4 Therefore, by issuing the subject Notification No.79/2O17-Cus dated 13-10-
2077, tl:,e Government of India amended inter-alia NoLifrcation No. 18/2015-Cus dated
01-04-2015, and extended exemption from the payment of IGST at the time of import
of input materials under Advarce Authorizations. But such exemption was not
absolute. As a rider, certain conditions were incorporated in the subject notification.
One being the condition that such exemption can only be extended so long as exports
made under the Advalce Authorization are physical exports in nature ald the other
being the condition that to avail such benefit one has to follow the pre-import
condition.

4.5 The Director General of Foreign Trade, in the meanwhile, issued one
Notification No. 33/2O15-2O dated 13-10-2017, which amended the provision of
Pata 4.74 of the Foreign Trade Policy (2015-20), to incorporate the exemption from
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IGST, subJect to compliance of the pre-import and physical errport conditions. It
is pertinent to mention, that the principal Customs Notifrcation No. 18/201S-Cus,
being an EXIM notifrcation, was amended by the Notifrcation No. 79/2017-Cus dated
l3-lO-2O17, in tandem with the changed Policy by integrating tJ:e same provisions for
proper implementation of the provisions of the Foreign Trade PoLicy (2O\5-2O1.

5. Therefore, conscious leglslative intent is apparent in the changes made in
the Foreign Trade Policy l2OL5-2Ol and corresponding changes in the relevant
Customs notifications, ttrat to avail the benefit of exemption in respect of Integrated
Goods and Service Tax (IGST), one would require to comply with the following two
conditions: -

i)

ii)

A1l exports under the Advance Authorization should be physical exports,
therefore, debarring any deemed export from being considered towards
discharge of export obligation;

Pre-import condilion has to be followed, which requires materials to be
imported first and then be used for malufacture of the frnished goods,
which could in turn be exported for discharge of EO;

6. Physical Export condition in relation to the Foreign Trade Policy
(2O15-20) ard the Notificatior No. 79l2OL7-Cus dated L3-LO-2OL7, and whether
it was followed by the importer.

6.1 The concept of physical export is derived from Para 4.05(c) and Para 9.20 of the
Foreigrr Trade Policy (2O 15-20) read with section 2(e) of the Foreign Trade (DR) Act,
1992. Para 9.20 of the Policy refers to section 2(e) of the Foreigrr Trade (DR) Act, 1992,
which defines Export' as follows:-

(e)"tmport" and 'export" means respectiuelg binging into, or taking out of, India ang
goods bg land, sea or air;

Therefore, primarily, export involves taking out goods out of India, however, in
Chapter 4 of t1le Policy, Para 4.05 defrnes premises under which Advance
Authorizations could be issued and states tttat -

(c) Aduance Authorization shall be issued for:

(i) Phgsical export (including exporl to SEZ);

(ii) Intermediate supplg; and/ or

(iii) Supplg of goods to the categoies mentioned in poragraph 7.02 (b),

(c), (d, A, @) and (h) of this FTP.

(iu) Supplg of 'stores'onboard offoreign going uessel / aircrafi, subject to
condition that there is specifi.c Stand.ard Input Outprtt Norms in respect of
item supplied.

6.2 Therefore, the definition has been further extended in specific terms under
Chapter 4 of the Policy ald the supplies made to SEZ, despite not being an event in
which goods are being taken out of India, are considered as Physical Exports.
However, other three categories defrned under (c) (ii), (in) & (iv) do not qualify as
physical exports. Supplies of intermediate goods are covered by Letter of Invalidation,
whereas, supplies covered under Chapter 7 of the Policy are considered as Deemed
Exports. None of these supplies are eligible for being considered as physical exports.
Therefore, arry category of supply, be it under letter of Invalidation and/or to EOU
and/or under Internationai Competitive Bidding (ICB) and/or to Mega Power Projects,
other tharr actual exports to other country a.Ild supply to SEZ, cannot be considered as
Physical Exports for the purpose of Chapter 4 of t}te Foreign Trade Policy (2O15-2O1.

Page 24 of 56



6.3 This impl-ies that to avail the benefit of exemption as extended through
amendment of Para 4.14 of the Policy by virtue of the DGFT Notification No. 33/2015-
20 dated 73-IO-2O77, one has to ensure that the entire exports made under an
Advance Authorization towards discharge of EO are physical exports. In case the
entire exports made, do not fall in the category of physical exports, the Advance
Authorization automatically sets disqualifred for the purpose of exemption.

6.4 In the present case, there has been no violation ofthe physical export condiLion
by the noticee, as their entire exports were physical export and under the subject
Advance Authorizations, no deemed exports were made.

7, Pre-import condition in relation to the Foreign Trade Policy (2O15-
20) and the Notification No. 79/2O17-Cus dated L3-LO-2O171 Determinatlon of
whether the goods imported u[der the lmpugned Advance Authorization comply
with the pre-import condition, and whether it was followed by the importer.

7.L Pre-import condition has been part of the Policy for long. In terms of Para 4.13
of the Policy, there are certain goods for which pre-import condition was made
applicable through issuance of DGFT Notification way before the notification dated 13-
l0-20l7 came into being.

7.2 The defrnition of pre-import directly flows from Para 4.03 of the Foreign Trade
Policy (2015-20)[erstwhile Para 4.1.3 of the Policy (2OO9-14)]. It demands that
Advance Authorizations are lssued for import of lnputs, which are physically
lncorporated in the e:rport goods allowlng legitimate wastage. Thls Para
speclflcally demands for such physical lncorporation of imported materlals ln
the errport goods. And the same ls only posslble, when lmports are made prlor to
export. Therefore, such Authorizatlons principally do have the pre-lmport
condition in-built, which is required to be followed, barring where otherwrse use has
been a1lowed in terms of Para 4.27 of the Foreign Trade Policy (20 15-20)[erstwhile
Para4.l2 of the Policy (2009-14)1.

7.3 Advance Authorization are issued for import of duty-free materia.ls first, which
would be used for the purpose of manufacture of export goods, which would be

exported out of India or be supplied under deemed export, if a-llowed by the Policy or
the Customs Notification. The very name Advance AuthorizaLion was coined with
prefix'Advance', which illustrates and indicates the basic purpose as aforesaid. Spirit
of the scheme is further understood, from the bare fact that while time a.llowed for
import is 12 months (conditionally extendable by another six months) from the date of
issue of the Authorization, and time allowed for export is 18 months (conditionally
extendable by 6 months twice) from the date of issue of the Authorization. The reason
for the same was the practical fact that conversion of input materials into finished
goods ready for export, takes considerable time depending uporl the process of
manufacture.

7.4 DGFT Notification No. 3l/2OL3 (RE-2013) dated: - O1-08-2013, was issued to
incorporate a new Para No.4.1.15 in the Foreign Trade Policy. The said Para is an
extension of the Para 4.1.3[Para 4.03 of the Policy (2015-200] and stipulated further
condition which clarilied the ambit of the aJoresaid Para 4. l.3. InPuts actually
imported must be used in the export product,

7,5 A Circular No. 3/2013 (RE-2013) dated, 02-08-2013, was also issued by the
Ministry of Commerce in line with the aJoresaid notifrcation. The Circular reiterates
that duty free import of inputs under Duty Exemption/Remission Schemes under
Chapter-4 of FTP shall be guided by the Notifrcation No. 3 1 issued on 1.8.2013.

7.6 Therefore, combined reading of Para 4.03 of the Foreig-n Trade Policy, in force at
the time of issuance of the authorizaLions, arrd the notification aforesaid along with
the Circular as mentioned above, makes it obvious, that benefit of exemption from
payment of Customs duty is extended to the hPut materials subject to strlct
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conditlon, that such materials would be exclusively used in the manufacture of
export goods which would be ultimately exported. Therefore, ttre importer does not
have the liberty to utr-lize such duty-free materials otherwise, nor do they have freedom
to export goods malufactured out of somethrng, which was not actually imported.

7.7 Therefore, such Authorizations principally do have the pre-import condition in-
built, which is required to be followed, barring where otherwise use has been allowed
in terms of Para 4.27 of the Foreign Trade Po1icy (2015-20) [erstwhile Para 4.12 of the
Policy (2009-14)1. Para 4.27 of the Hand Book of Procedures for the relevant period
allows exports/ supplies in aaticipation of an Authorization. This provrsion has been
made as an exception to meet the requirement in case of exigencies. However, the
importers/ exporters have been availing t}te benefit of the said provision without
exception and the export goods are made out of domestically or otherwise procured
materia.ls and the duty-free imported goods are used for purposes other than the
manufacture of the export goods. Howevet, Para 4.27 (d) has barred such benefit of
export in anticipation of Authoriz-ation for the inputs with pre-import condition.

7.8 Specifrc provision under tJle said Para 4.27 (dl was made, which states that -
(d) Exports/supplies made in antlclpatlon oJ authorization shall not be
eligible for inputs with pre-Tmport condition.

Therefore, whenever pre-import condition is applicable in respect of the goods

to be imported, the Advance Authorization holder does not have any liberty to export
in anticipation of Aut-horization. The moment input materials are subject to pre-import
condition, they become ineligible for export in anticipation of Authorization, by virtue
of the said provision of Para 4.27 (d).

8.1 Advance Authorization Scheme is not just alother scheme, where one is
allowed to lmport goods duty free, for which the sole liability of the beneficiary is to
complete export obligation only by exporting goods mentioned in the authorization. It
ls not a scheme that glves carte blanche to the importer, so far as utillzatlon of
imported materlals is concerned. Rather, barrlng a few exceptions covered by
the Policy and the notification, it requires such duty-free imported materials to
be used specifically for the purpose of manufacture of export goods. As discussed
above, the scheme requires physical incorporation of the imported materials in the
export goods after allowing normal wastage. Export goods are required to be
manufactured out of the very material.s which have been imported duty free. The law
does not permit replenishment. The High Court of Allahabad in the case of
Dltarampur Sugar Mill reporred rn 2015 (321) ELT 0565 (All.)}:as observed that:-

" From the record.s ue find thdt the lmport authorization requlres the
phgsicdl incorporrrtion of the lmported lnput in export product afier
alloulng nortnol ua.stage, reJerence clause 4.7.3. In the instant case, the
assessee ho.s hopelesslg failed to establish the phgsical incorporation of the
imported input in the exported sugar. The Assessing Authoitg and the Trtbunal
appears to be correct in recording a finding that the appellant has uiolated the
prouisions of Customs Act, in exporting sugar u-tithout there being anA 'Export

Releo,se Order' in the facts of this co.se . "
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7 .9 The pre-import condition requires the imported materia-ls to be used for the
marufacture of frnished goods, which are in turn required to be exported towards
discharge of export obligation, and the same is only possible when tlee export happens
subsequent to t1le commencement of imports after allowing reasonable time to
malufacture finished goods out of the same. Therefore, when the law demands pre-
import condition on the input materials to be imported, goods cannot be exported in
anticipatron of Advance Authorization. Provisions of Para 4.27lal & (b), i.e. erqrort in
antlcipatlon of Authorization and the pre-lmport condition or the input
materials are mutually exclusive and cannot go hand in hand.



A.2 The Hon'ble Supreme Court in the case of Pennar Industies reported in TIOL-
2015-(162)-SC-CUS has held that :-

"It utould mean tLrot not onlg the raw mateial imported (in respect of u-thich

exemption from dutg is sought) is to be utilized in the manner mentioned, namely,

for manufacture of specified products bg the importer/ assessee itself, this uery
mateial has to be utili-z,ed in discharge of export obligation. It, thus, becomes
dbunddntlg clear thdt .u; per thls Notlff,catlon, ln ord.er to auall the
exenqrtlon Jrotn lmport dutg, lt ls necessary to tnake export oJ the
product manuJactured. Jrom that uery rqw material uhich ls imported,
This condition is admittedlg not fulfi.lled bg the assessee as there is no export of
the goods from the raut mateiat so utili-zed. Instead, export is of tlw product
manufactured from other mateial, that too through third partg. Therefore, in stict
sense, the mandate of the said Notif.cation LLas not been fulfilled by the
assessee. "

8.3 The High Court of Madras (Madurai Bench) in the case of M/s Vedanta Ltd on
the issue under consideration held that:-

"pre-import simply means import of raw materlals before export of the
Iinished goods to enable the physlcal export and actual user condltlon
posslble and negate the revenue risk that is plausible by dlverting the
lmported goods in the local market".

4,4 Condltlons No. (v) & (vi) of the Notlflcatlon No. 18/2015-Cus dated O1-04-
2O 15, prescrlbe the modalities to be followed for import of duty-free goods under
Advance Authorization, in cases, where export obligation is discharged in full, before
the commencement of imports. This is to ensure that the importer does not enjoy the
benefit of duty exemption on raw materia-ls twice for the same export. It is but natural
that in such a situation the importer would have used domestically procured materia.ls
for the purpose of malufacture of goods that have been exported and on which
required duties would have been paid and credit of the sarne would a.lso have been
availed by the importer. The importer has in this kind of situation, two options in
terms of the above notification:

'(u) that in respect of imports made afier the discharge of export
obligation in full, if facility under rule 18 (rebate of dutg paid on materials used
in the manufacture of resultant product) or sub-rule (2) of rule 19 of the Central
Excise Rules, 20O2 or of CENVAT Credit under CENVAT Credit Rules, 2OO4 ha.s

been ouaiLed, then the importer shall, at the time of clearance of the imported
materials furnish o bond to the Deputg Commissioner of Customs or Assislant
Commissioner of Custom-s, a,s the ca,se mag be, binding himself, to use the
imported mateials in his factory or in the factory of his supporting manufacturer
for the monufacture of dutiable goods and to submit a certifcate, from the
jurisdictional Central Excise officer or from a specified chartered accountant uithin
six months from the date of clearance of the said mateials, that the tmported
materials haue been so used;

Prouided that if the importer pags addttional dutg of customs leuiable on the
imported mateials but for the exemption contained herein, then the imported
mateials mag be cleared uithout fumishing a bond specified in this condition and
the additionol dutg of customs so paid shatl be etigible for auailing CENVAT Credit
under the CENVAT Credit Rules, 2OO4;"

8.4.2 The second option is similarly elaborated in condition no. (vi) of the notifrcation,
as under-
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8.4.1 The first option is elucidated in condition No. (v) of the notification, which is as
under-



" (ui) that in respect of imports made afier the discharge of export
obligation in futl, and if factlitg under rule 18 (rebate of dutg paid on mateials
used in the manufacture of resultant product) or sub-tule (2) of rule 19 of tlLe

Central Excise Rules, 2002 or of CENVAT credit under CENVAT Credit Rules, 2O04
lms not been auailed and the importer furnisles proof to this effect to the
satisfaction of th.e Deputg Commissioner of Customs or the Assistant Commissioner
of Customs as the case mag be, then the imported materials mag be cleared
utithout furnishing a bond specif.ed in condition (u);"

8,5 Thus, the purport of the above conditions in the erstwhile notification is to
ensure that if domestically procured inputs have been used for manufacture of the
exported goods and the inputs are imported duty-free aJter the exports, then the
benefit of "zero-rating" of exports is not availed by tJre exporter twice.

8.6 Thus, insertion of such conditions in the notifrcation, is indicative of legislatrve
intent of keeping check on possible misuse of the scheme. However, ensuring
compliance of these two conditions is not easy, on the other hand, such conditions are
lrrlnerable to be mis-used and have the inherent danger to pave way for 'rent-seeking'.
Therefore, to plug the loop-hole, and to facilitate & streamline the
implementation of the e:<port ltrcefltlve scheme, ia the post-GST scenarlo the
concept of "Pre-Import" and "Physlcal Export' was lntroduced in the subJect
Notiflcation, which make the said conditions (v) & (vi) infructuous. This is also in
keeping with the philosophy of GST legislation to remove as many conditional
exemptions as possible and instead provide for zero-rating of exports through the
option of taking credit of the IGST duties paid on the imported inputs, at the time of
processing of the said inputs.

a.7 It is the duty of al importer seeking benefits of exemptron extended by Customs
Notifications issued by the Government of India/ Ministry of Finance, to comply with
the condiLions rmposed in the notification, which determines, whetler or not one
becomes eligible for the exemption. E (emptioa from pa5zment of duty is not a
matter of right, if the same comes with condltions which are requlred to be
complled with. It is a pre-requisite that only if such conditions are followed, that
one becomes eligible for such beneflt. As discussed above, such conditions have
been brought in with the objectlve of facilitating zero-rating of exports with
mlnlmal compliance and maximum facilitation.

9.1 IGST benefit is available against Advance Authorizations subject to observarce
of pre-import condition in terms of the condition of the Para 4.74 of the Foreign Trade
Policy (20 15-20) & also the conditions of the newly introduced condition (xii) of
Customs Notification No. 18/2015 dated 01-04-2015 as added by Notification No.

79 l2Ol7 -Ct:,s dated 13-10-2017. Such pre-import condition requires goods to be

imported prior to commencement of exports to ensure manufactunng of hnished goods

made out of the duty-free inputs so imported. These frnished goods are then to be
exported under the very Advance Authorization towards discharge of export obligation.
As per provision of Para 4.03 of the Foreign Trade Policy (2O15-2Ol,, physical
incorporation of the imported materials in the export goods is obligatory, and the same
is feasible only when the imports precedes export.

9.2 The following tests enables one to determine whether the pre-import condition
in respect of the duty-free imported goods have been satisfied or not:

i) If the importer fullils a part or complete export obligation, in respect of an
Advance Authorization, even before commencement of any import under
the subject Advalce Authorization, tt ls implied that such imported
materials have not gone into production of goods that have been
exported, by which the export obligation has been discharged. Therefore,
pre-import condition is violated.
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ii) Even if the date of the frrst BiIl of Entry under which goods have been
imported under an Authorization is prior to the date of the first Shipping
Bill through which exports have been made, indicating exports happened
subsequent to import, but if documentary evidences establish that the
consignments, so imported, were received at a later stage in the factory
after t}le commencement of exports, then the goods exported under the
Advance Authorization could not have been manufactured out of the duty
free imported goods. This aspect c.rn be verified from tJ:e date of the
Goods Receipt Note (GRN), which establishes the actual date on which
materials are received in the factory. Therefore, in absence of the
imported materia.ls, it is implied that the export goods were
manufactured out of raw materials, which were not imported under tJ:e
subject Advance Authorization. Therefore, pre-import condition is
violated.

iii) In cases, where multiple input items are allowed to be imported under an
Advance Authorization, ald out of a set of import items, only a few are
imported prior to commencement of export. This implies that in the
production of the export goods, except for the item already imported, the
importer had to utilize materials other than the duty-free materia-ls
imported under the subject Advance Authorization. The otJrer input
materials are imported subsequently, which do not and could not have
gone into productlor of the llnlshed goods erqrorted under the sald
Advance Authorlzatlon. Therefore, pre-import condition is violated.

9.3 In the present case, admittedly against all Advalce Authorizations, exports were
made fust. It is established from the copies of the Goods Receipt Notes (GRN),

Consumption Register etc, that the goods were exported much before the first lot of
frnished goods could be produced using tl-e input materials imported duty-free under
the respective Advance Authorization. From the tables above, it is evident that even if
only the consignment imported under the first Bill of Entry against each Advance
Authonzation is takeo into account, and only the first lot of materials issued to the
floor for production is considered, sti-ll, the Iirst 1ot of production was made available
to the importer for export, after completion of export obligation to the extent of upto
670/o of the total export obligation. Quite naturally, input materials imported
subsequently at a later date, couldn't have gone into production of goods, which have
already been exported under the respective Advance Authorizations. Therefore, despite
having imported the input materia.ls under cover of Bills of Entry which were filed
before the lirst consignment under the concerned Advalce Authorization was
exported, but record shows explicitly that the goods exported for discharge of export
obligation in respect of the impugned Advance AuthorizaLions, were made out of
domestic / otherwise procured input materials and tJle duty free materials imported
under tJ:e respective Advalce Authorization could not have been used for manufacture
of the said goods. Therefore, such duty-free imported goods have never been used for
the specifred purpose of manufacture of goods for export under the respective Advance
Authorization. Therefore, in terms of explanation given at Pata 9.211),9.2(ii) & 9.2(iv)
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iv) In some cases, preliminary imports are made prior to export.
Subsequently, exports are effected on a sca-le which is not commensurate
with the imports already made. If the quantum of exports made is more
than the corresponding imports made during that period, then it
indicates that materia-ls used for manufacture of the export goods were
procured otherwise. Rest of the imports are made later which never go

into production of the goods exported under tlie subject Advalce
Authorization. It is then implied that the imported materlals have
not been utillzed ln entirety for manufacture of the erqrort goods,
and tJ:erefore, pre-import condition is violated.



10. Whether the Advance Authorizations issued prior to 13-1O-2017 should
come under pureiew of investigation:

1O.1 It is but natural that the Advance Authorizations which were issued prior to 13-
lO-2O17, would not and could not contain condition written on the body of the
Authorization, that one has to fulfil pre-import condition, for the bare fact that no
such pre-import condition was specifically incorporated in the parent notification
18l2Ol5 dated 01-04-2015. The said condition was introduced by the Notifrcation No.
79 l2Ol7 -Crts dated 13-10-2017, by amending the principal Customs Notihcation.
Therefore, for the Advance Authorizations issued prior to I3-IO-2O17, logically there
was no obligation to compiy with the pre-import condition. At the same time, there
was no exemptlon from the IGST either durlng that period. Notifrcations are
published ln the public domain, and every lndividual affected by it is aware of
what benefit it extends and ln return, what condltlons are required to be
complled with. To avail such beneflts extended by the notification, one is duty
bound to observe the formalities and/or comply with the conditions imposed in
the notification.

LO.2 While issuing the subject Notification, the Government of lndia instead of
imposing a conditron that such benefit would be made avarlable for Advance
Authori.zati.ons issued on and after the date of issuance of the notrfication, kept the
doors wide open for those, who obtained such Advalce Authorization in the past too,
subject to conditions that such Authorizations are valid for import, and pre-import
arrd physical export conditions have a-lso been followed in respect of those Advance
Authorizations. Therefore, instead of narrowing down the benefit to the importers, in
reality, it extended benefit to many Advance Authorizations, which could have been
out of ambit of the notification, had the date of issue been made the basrc criterion for
determination of availment of benefrt. Further, the notification did not bring into
existence any new additiona-l restriction, rather it introduced new set of exemption,
which was not available prior to issue of the said notification. However, as always,
such exemptiolls were made condltional. Evea the parent notification, did not
offer carte blanche to the importers to enjoy benefit of exemption, as it also had
set of conditions, which were required to be fulfrlied to avail such exemption. As such,
an act of the Government is in the interest of the public at large, instead of confining
such benehts for the Advance Authorizations issued aJter 13-10-2017, the option was
left open, even for the Authorizations, which were issued prior to the issuarrce of the
said notification. The notification never demanded that the previously issued
authorizations have to be pre-import compllant, but definitely, it made it
compulsory that benefit of exemption from IGST can be extended to the old
Adwance Authorizatlons too, so long, the same are pre-import compllant. The
importers dld have the option to pay IGST and atail other benefit, as they were
dolng prlor to introduction of the sald notlllcatlon without following pre-import
condltlon. The moment they opted for IGST exemption, despite being an Advance
Authorization issued prior to 13-10-2017, it was necessary for tJre rmporter to ensure
that pre-import/physical export conditions have been fully satisfied in respect of tJle
Advance Authorization under which they intended to import availing exemption.

1O.3 Therefore, it is not a matter of concern whether an Advance Authorization was
issued prior to or aJter l3-lO-2O77, to ascertain whether the same is entitled for
benefrt of exemption from IGST, the Advance Authorization should pass the test of
complying with both the pre-import and physical export conditions.

11 Whether the Advance Authorizations can be compartmentalized to make lt
partly compliant to pre-import/ physical export and partly otherwise.

11.1 Advance Authorization Scheme has always been Advance Authorization specific.
The goods to be irnported/ exported, quantity of goods required to be
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above, the importer failed to comply with the pre-import condition and therefore, was
not eligible for IGST exemption benelit.



imported/exported, Value of the goods to be irnported/ exported, Nos. of items to be
allowed to be imported/ exported, everything is determined in respect of the Advance
Authorization issued. Advance Authorization specific benefits are extended irrespective
of the fact whether tJ:e importer chooses to import the whole materials at one go or in
piece meal. Therefore, such benefit and/or liabilities are not Bills of Entry specific.
Present or the erstwhile Policy has never had any provision for issuance of Advance
Authorizations, cornpartmentalizing it into multrple sections, part of which may be
compliant with a particular set of conditions and another part compliant with a
different set of conditions. Agreeing to the claim of considering part of the imports in
compliance with pre-import condition, when it is admitted by the importer that pre-
import condition has been violated in respect of an Advance Authorization, would
require the Policy to create a new provision, to accommodate such diverse set of
conditions in a single Authorization. Neither the present set of Policy nor the Customs
notification has any provision to consider imports under an Advance Authorization by
hypothetically bifurcating it into an Authorization, sirnultaleously compliant to
different set of conditions. As of now, the Advance Autlorizations are embedded with a
particular set of conditions only. An authorization can be issued either with pre-
import condition or without it. Law doesn't permit Bplittlng it into two imaginary
set of Authorizations, for which requlrement of compliances are different.

11.2 Allowing exemption for part compliance is not reflective in the Legislative
intent. For proportional payment of Customs duty in case of partial fulfilment of EO,
specific provisions have been made in the Policy, which, in turn has been incorporated
in the Customs notification. No such provision has been made in respect of imports
w.r.t Advance Authorizations with "pre-import and physical exports" conditions. In
absence of the same, compliance ls required in respect of the Authorlzation as a
whole. In other words, if there are multrple shipments of import & multiple shipments
of export, then so long as there are some shipments in respect of which duty-free
imports have taken place later & exports corresponding to the same have been done
before, then, the pre-import condition stipulated in the IGST exemption notifrcation
gets violated. Once that happens, then evetr if there are some shipments
correspondlng to which imports have taken place flrst & exports made out of the
same thereafter, the IGST exemption would not be available, as the benefits of
exemption applles to the license as a whole. Once al Advarce Authorization has
been defaulted, there is no provision to consider such default in proportion to the
offence committed.

11.3 Para 4.49 of the Hand Book of Procedures (2O15-2O), Volume-I, demarlds
that if export obligation is not fulfrlled both in terms of quantity and va-lue, tJ.e

Authorization holder shall, for the regularization, pay to Customs authorlties,
Customs duty on unutilized value of imported/ lndlgenously procured materlal
along with ltrterest as notified; which implies that the Authorization holder is 1egally

duty bound to pay the proportionate amount of Customs duty corresponding to the
unfulfiIled enport obligation. Customs notifrcaLion too, incorporates the same
provision.

LL.4 Para 5.14 (c ) of the Hand Book of Procedures, Volume-I, (2O15-2O) in respect
of EPCG Scheme stipulates that where export obligation of any particular block of
years is not fulfiIled in terms of the above proportions, except in such cases where the
export obligation prescribed for a particular block of years is extended by the Regional
Authority, such Authorization holder shall, within 3 months from the expiry of the block
of years, pay as duties of Customs, an arnount that is proportionate to the unfulfrlled
portion of the export obligaLion vis-a-vis the total export obligatlon. In addition to the
Customs duty calculatable, interest on the sarne is payable. Customs notification too,
incorporates the same provision.

11.5 Thus. in both the cases, Advance Authorization under Chapter 4 & EPCG under
Chapter 5 of the HBPV 1 , the statutory provisions have been made for pal,'rnent of duty in
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proportion to the unfu1fr11ed EO. This made room for part compliance ald has offered for
remedia.l measures- The same provisions have been duly incorporated rn the
corresponding Customs notifications.

11.6 Contrary to above provisions, in the case of imports under Advance Authorization
with pre-import and physical export conditions for the purposes of avarling IGST
exemptions, both the Policy as well as the Customs notiflcations are silent on
splittirg of an Adsance Authorization. This clearly indicates that the legislative
intent is totally dilferent ln so far as exemptlon from IGST is concerned. It has
not come with a rider allowing part compliance. Therefore, once vitiated, the IGST
exemption would not be applicable on entire rmports made under tJle Authorization.

L2 Violations in respect of the Foreign Trade Policy (2O15-2O) and the
condition of the Notification No. 79l2OL7 -Crus dated 13-10-2O17 in respect of
the imports made by the importer:-

L2.L Customs notification No. 79/2017 dated 13-10-2017, was issued
extending benefit of exemption of IGST (lntegrated Goods & Service Ta-r), on tJ"e input
raw materials, when imported under Advance Authorizations. The original Customs
notifications No 18/2015 dated 01-04-2015, that governs rmports under Advance
Authorizations, has been suitably amended to incorporate such additional benefit to
the importers, by introduction of the said notification. It was of course specifically
mentioned in the said notification that "the exemption from integrated tax and the
goods arrd services tax compensation cess leviable thereon under sub-section (7) and
sub-section (9) of section 3 of the sald Customs TariIT Act shall be subject to pre-
lmport condltlon;" therefore, for the purpose of availing the benefit of exemption
from paSrment of IGST, one is required to comply with the Pre-import condition. Pre-
import condition demands that the entire materials imported under Advance
Authorizations should be utilized exclusively for the purpose of manufacture of
frnished goods, which would be exported out of India. Therefore, if the goods are
e:.ported before commencement of import or even after commencement of
exports, by manufacturing such materials out of raw materials which were not
lmported under the respectlve Advance Authorlzatlon, the Pre-import condition
is violatcd.

12.2 DGFT Notification No. 33/2015-20 dated 73-lO-2O77 amended tJ.e Para 4.14
of the Foreign Trade Policy 12015-20l,. It has been clearly stated in the said Para 4.74
of the Policy that-

" imports under Aduance Authorisation Jor phgslcal exports are also exempt

from uhole of the integrated tax and Compensation Cess leuiable under sub-
section (7) and sub-section (9) respectiuelg, of section 3 of the Customs Tanff Ac|
1975 (51 of 1975), as mag be prouided in the notification issued bA Department
of Reuenue, and s'uch lmports shall be subJect to pre-import cond.ltion."

Basically, the said notification brought the same changes in the Policy, which have
been incorporated in t}re Customs Notification by the aforementioned amendment.

12.3 From t1re statement of the authorized representatives of the compzrny, it can be
seen that in respect of a-11 Advance Authorizations, they clearly failed to follow the pre-
import condition. In all such cases, exports were made by manufacturing goods out of
other than duty-free materials imported under the respective Advance Authorizations.
First lot of finished goods produced using the duty-free materials, came into being
after completion of upto 670/o of the total export obligation. Therefore, there was no
scope to manufacture the goods, which were already exported towards discharge of
export obligation out of the duty-free imported materials, which is in vrolation of the
basic pre-import condition. Records submitted by the importer made it clear that in
case of a-11 05 Advance Authorizations, they exported signilicant quantrty of the goods,
even before the production out of the duty-free materia.ls could start. Further, the
process of production itself takes 30-31 days' time, and they continued to export even
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during the period when frnished goods
malufacture-

were being subjected to the process of

L2.4 For the purpose of availing the benefit of exemption from paSrment of IGST in
terms of Pata 4.14 of the Foreign Trade Policy (2015-20) and the corresponding
Customs Notification No. 7912017-Cus dated 13-10-2017, it is obligatory to comply
wit1 the Pre-import as well as physical export conditions. Therefore, if for reasons as
elaborated in section D-3 above, the duty-free materials are not subjected to the
process of manufacture of finished goods, which are in turn exported under the
subject Advance Autl:orization, condition of pre-import gets violated. Therefore, in
case of a-11 O5 (Five) Advance Authorizations used by the importer as mentioned in
Table above, they failed to compiy with the pre-import condition rendering them liable
to pay IGST.

Combined provisions of the Foreign Trade Policy and the subject Customs
Notifrcations, clearly mandate, only imports under pre-import condition would be
allowed with tlre benefit of such exemption subject to physical exports. Therefore, no
such exemption can be availed, in respect of the Advance Authorlzatloas, agalnst
which e:qrorts have already been madc before commencement of lmport or where
the goods are supplied utrder deemed exports. The importer failed to comply with
the aforementioned condiLions.

13.1 M/s HINDALCO Industries Ltd therefore appears to have contravened the
provisions of Section 46 of the Customs Act, 1962, by not declaring while presenting
the Bills of Entry for clearance of goods that they did not comply with pre-import
ald/or physical export condition in respect of the Advarce Authorization under which
exemption of IGST was sought for. The law demands true facts to be declared by the
irnporter. It was duty of the importer to pronounce that the said pre-import and/or
physical exports conditions could not be followed in respect of the subject Advance
Authorization. As the importer has been working under the regime of self-assessment,
where they have been given liberty to determine every aspect of an imported
consignment from classification to declaration of va.lue of the goods, it was sole
responsibility of the importer to place correct facts and figures before the assessing
authority. In the material case, the importer has failed to comply with the
requirements of law and incorrectly availed benefit of exemption of Notifrcation No.
79/2017-Cus dated 13-10-2017. This has therefore, resulted in violation of Section 46
of the Customs Act, 1962,

13.2 The importer failed to comply with the conditions laid down under the relevant
Customs as well as DGFT Notifrcations and the Policy. However, immediately after the
failure was brought to their notice, they admitted their failure and paid the entire
arnount of Customs duty alongwith interest as detailed hereafter. The amount of IGST
not paid, is recoverable under Section 28(1) of the Customs Act, 1962.

13.3 With the introduction of self-assessment under the Customs Act, more faith is
bestowed on the importer, as the practice of routine assessment, concurrent audit and
examination has been dispensed with and the importers have been assigned with the
responsibrlity of assessing their own goods under Section 17 of the Customs Act,
1962. As a part of self-assessment by the importer, it was duty of the importer to
present correct facts and declare to the Customs authority about their inability to
comply with the conditions laid down in the Customs notification, while seeking
benefrt of exempLion under Notification No. 79 l2Ol7 -Cus dated l3-1O-2O17 . However,
contrary to this, they availed benefit of the subject notilication for the subject goods,
without complying with the conditions laid down in the exemption notifrcation in
violation of Section 17 of the Customs Act, 1962. Amount of Customs duty
attributable to such benefit availed in tJle form of exemption of IGST, is therefore,
recoverable from them under Section 28(1) of the Customs Act, 1962.
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13. Violations ofthe prowisions ofthe Customs Act, 1962:-



13.4 The importer fajled to comply with the pre-import condition of the notification
and imported goods duty free by availing benefit of the same without observrng
condition, which they were duty bound to comply. This has led to contravention of the
provisions of the Notifrcation No. 79/2O17-Cus dated L3-7O-2OI7, and the Foreign
Trade Policy (2O15-2O), which rendered the goods liable to confiscation under Section
111(o) of the Customs Act, 7962.

13.5 Section ),24 of l}:,e Customs Act, 1962, states that no order confiscating any
goods or imposing aly penalty on any person sha-ll be made unless the owner of the
goods or such person:

(a) is giuen a notice in uiting uith the pior approual of the olficer of Customs not
belout the rank of an Assistant Commissioner of Customs, informing him of the
grounds on uhich it is proposed to confiscate the goods or to impose a penaltg;
(b) is giuen an opportunitA of making a representation in u.triting uithin such
reasonable time o.s mag be specified in the notice ogainst the grounds of
confiscation or imposition of penalty mentioned therein; and.
(c) is giuen a reosonable opportunitg of being heard in th.e matter;

13.6 Therefore, while Section 28 gives authority to recover Customs duty, short paid
or not-paid, and Section 110(o) of the Act, hold goods liable for confiscation in case
such goods are imported by availing benefit of an exemption notificatron and the
importer fails to comply with and/or observe conditions laid down in the notrfication,
Section 124 & Section 28 of the Customs AcI, 1962, authorise the proper officer to
issue Show Cause Notice for conliscation of the goods, recovery of Customs duty and
imposition of penalty in terms of Section 112(a) of the Customs Act, 1962.

14. ADMISSION:

14.1 In the volunta5z statements recorded under Section 108 of the Customs Act,
1962, the authorized representatives of tJle company admitted having failed to comply
with such pre-import condition laid down in the amended Policy as well as the
amended Customs notif.cation. However, it was submitted that it was a bonaJide

mistale. They agreed to pay the entire amount of Customs duty in the form of IGST

with interest.

14.2 Accordingly, the importer paid an amount of Rs 183,1O,AO,SA7| - towards
IGST, Rs 30, 30, 94,7541-towards lnterest vlde Challan Nos. as detailed in the
Tab1e- 1O below. This amount includes in entirety t}le amount of IGST involved in
respect of the O5 (Five) defaulted Advance Authorizations, i.e.Rs.183,1O,8O,5871-
.Although, during recording of the statement, it was stated that the arnount of IGST

involved was Rs 181, 4a, 31, 7881 -, but at the time of pa5rment through re-assessment
of the respective Bills of Entry, actual liability was found to be Rs.183,1O,8O,587/-.
The importer made tlle enLire pa5rment with interest as above. Through their letters
dated 27-05-2019 and |6-O7-2OL9, respectively, the importer confrrmed about such
payment and also forwarded copies of the re-assessed Bills of Entry and corresponding
Challans.

14.3 Defaulted Bills of Entry covered by the defaulted Advance Authorizations, were

re-called and re-assessed by the concerned Customs House. Amount of IGST so

determined, was paid along with appropriate amount of interest calculated by the
Customs Authority through system. During investigation, the liability of the importer
was also ascertained on the basis of frndings of the investigation. It is found that the
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liability declared by the authorized representative of the importer are in harmony with
the liability so ascertained.

Table-1O

Detalla of payment! made

Sr.
No.

BOE No Date AA No AA Date IGST Patd (Es)
InterG.t Pald

lR8)

ChallaE
Numbet

Challaa
date

I 5341625 24-Feb- 18 34 r0043690 07 - t2-2017 93 35 657 lt 47 r35 2025 134690
24-Dec-

t8

2 4061453 18-Nov 17 34 r0043633 l4-t 1-20t7 6 73 60 825 r t9 03 488

3 4064630 20-Nov- 17 3410043633 14 t\ 20t7 6 67 39 531 1 17 93 698

4064707 20-Nov- l7 3410043633 14-11-20 t7 6 65 56 950 1 t7 6t 434

410719I 22-Nov- 17 3410043633 t4- 11-201? 5 19 09 205 91 51 664

6 4327 424 9-Dec-17 3410043689 o7-12-2017 7 89 14 988 1 29 72 327

4327344 9-Dec 7? 3410043689 o? 12-201? 6 56 76 703 I 07 96 t70

8 4327423 9 Dec 17 34 r0043689 07 t2 2017 5 85 38 591 95 9A 725

I 4422413 t6 Ja! 18 3410043689 07 -12-20 t7 5 37 24 9r3 81 24 973

10 5084848 6-Feb- 18 3410043690 07 -12-2017 4 00 5t 035 55 46 794

11 5063199 5 Feb 18 3410043690 07 -12-2017 5 5a 66 276 77 37 097

12 5063101 5-Feb- 18 3410043690 07 -12-2017 5 56 83 426 77 tr 773

13 5341598 24-Feb- l8 341004369I 07- L2-2017 5 8l 88 238 73 89 109

l4 24-Feb- l8 341004369I 07-t2-20t7 86 68 873

15 5574608 14-Mar- 18 341004369 r 07 t2-20t7 6 53 13 519 82 93 922

16 1327391 9 Dec 17 34 r0043689 07 12 20t7 1 26 24 753

t7 4 r03698 22 Nov-L7 3410043633 14-l I -20 t7 1r 33 04 14r 2 05 80 999

18 4107194 22-Nov- 17 3410043633 t4-11-2017 10 9t 69 7?3 I 98 30 016

19 442aVO 16-Dec 17 3410043689 07 12 2017 I 54 50 376

2025t3s426 4-Jan- 19

4-Jan- l9

4-Ja!- 19

3-Jan- 19

4-Jar- 19

4-Jar- I9

3-Jan- I9

3-Jan- I9

2025t35577

2025135507

2025I35I3t

2025135670

2025t33t28

2025t33042

2025134819

2025r35262 3-Jan- 19

3-Jan- l92025135739

2024769535 3-Jar- I9

2025I33755 3-Jan- I9

2025 t35789 4 -Jan- l9

2025t33657 3-Jart- 19

2025272t83 4-Jan- 19

2025 135183
l6-Jan-

19

202476994 |
l6-Jan-

I9

2025133379
l6-Jan-

l9

6-Feb-18 3410043690 o7 -12-20 t7 9 30 43 122

5138614 9 Feb- 18 3410043690 07-12-2017 8 36 16 495

5508539 9 Ma, 18 3410043691 07-12-201? l0 46 66 566

48048r5 15 Jar 18 07-t2-2017 8 16 87 040

3771190 27 -Act' 17 34 r0043392 17 08 2017 7 34 96 270

3975132 17 -Oa-20t7 5 26 73 666

I 33 82 9r5

1 20 27 03(]

r 38 50 398

t 27 90 t76

2025t3523t

2025I35333

2025 r 35832

2025272021

16-Jai-
I9

21

l6-Jan-
19

22
l6-Jsn-

l9

23
I6-Jan-

r9

21 I 38 03 204 2025764002
31-Jan-

19

25 I 33 99 315 2027732953
12-Jul-

l9
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6 80 45 993

7 68 00 582

20 5084849

3410043690

13-Nov- 17 3410043392

ir--,l



l2-Jul
I926 3849563 2-Nov-I7 3410043392 t7 08 2017 8 94 64 861 20277 33007

15. From the facts and discussion hereinabove it appears that:-

a) M/s HINDALCO Industries Ltd availed exemption of Notification No. 79/2017-
Cus dated 73-lO-2O17, in respect of 05 (Five) Advance Authorizations, without
complying with the conditions laid down in the said Notification.

b) Notification No. 79 /2017 -Cus dated l3-lO-2O77 , was issued amending

Notification No. 18/2015-Cus dated 01-04-2015, and extending exemption from
the pa5rment of IGST for import under Advance Authorizations subject to
observance of physica-1 exports and pre-import conditions.

c) The authorized representative of the compaly tendered his statement under
Section 108 of the Customs Act, 1962, and admitted having uolated the pre-

import condition, which is a pre-requisite for availing the benefit under the subject

Notification.
d) The definition of pre-import directly flows from Para 4.03 of the Foreign Trade

Policy (2015-20). It demands that Advance Authorizations are issued for import of
inputs, which are physica-1ly incorporated in the export goods. Pre-import
condition requires goods to be imported prior to export arrd be used in the
manufacture of the finished goods, which in turn are to be exported under that
very Advance Authorization towards discharge of export obligation.

el In the present case, in respect of all 05 Advance Authorizations as mentioned in
the Table above, exports were made frrst and also other than duty-free imported
materials were used for production of export goods, whereas, finished goods

manufactured out of duty-free materia-ls were sold in the domestic market.
Therefore, for all such Advance Authorizations pre-import conditron was violated.

f) The importer failed to comply with the conditions laid down under the relevant

Customs as well as DGFT Notihcations and the Policy. However, immediately after
the failure was brought to their notice, they admitted their failure and paid the

entire amount of Customs duty alongwith interest as detarled above.

g) The importer has paid ar amount of Rs.1E3,1O, EO, 587 l- towards IGST and
another amouflt of Rs.3O,3O,94,7541-towatds lnterest wide Challan Nos. as

detalled ln the Table-lo above.

16. In view of the above, Show Cause Notice No. DRI|KZU /CF /ENQ- 108 [NT-
O9l l2Ol8 dated 01.08.2019 issued to M/s HINDALCO Industries Ltd, Aditya Birla
Centre, S.K. Ahire Marg, Worli, Mumbai-40OO3O, calling upon to Show Cause in
writing to the Principal Commlssloner/Commlsslotrer of Customs, Customs
House, Near All India Radio, Nawrangpura, Ahmedabad, Gujrat-38OOO9, as to
why:-

Grand Total r83 ro 80 587 30 30 94 754
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a) Duty of Customs amounting to Rs.183,1O,8O,587 l - in the form of IGST saved in
course of imports of the goods through Dahej Port, under the subject 05 (Five)

Advance Authorizations a;l.d 26 Bills of Entry as detailed above, in respect of
which benefit of exemption under Customs Notification No. 18/2O15 dated 0l-04-
2015, as amended by Notifrcation No. 79/2O17-Cus, dated 13-10-2017, was
incorrectly availed, without complying with the obligatory pre-irnport conditions as

stipulated in the said notification, and also for contravening provisions of Para



4.14 of ttre Foreign Trade Policy (2015-20), should not be demanded and
recovered from them under Section 28(1) of the Customs Act,7962;

b) Subject goods having assessable value of Rs.3662,16,11,74O1-rmported through
Daiej Port, under the subject Advance Authorizations shall not be held liable for
conflscatloa under Section 1 1 f (o) of the Customs Act, 1962, for being imported
availing incorrect exemption of IGST in terms of the Notification No. lB/2OLs
dated 01-04-2015, as amended by Notifrcation No.79l2Ol7-Cus, dated 13-10-

2017, without complying with obLigatory pre-import condition laid down under the
said notifrcation;

c) Interest should not be demanded and recovered under Section 28AA of the
Customs Act, 1962, from them on such duty of Customs in the form of IGST,

benefit of exemption of which was incorrectly availed;

d) Amount of Rs.183,1O,8O,587/ -deposited by them towards Customs duty in the
form of IGST vide Challan Nos. as detailed ln Table-lo, should not be

appropriated towards payment of Customs duty of Rs 183,1O,8O,587/-;

f) Penalty should not be imposed upon them under Section 112(a) of the Customs
Act, 1962, for improper importation of goods availing exemption under notification
No. 18/2015 dated O1-04-2015, as amended by Notilication No. 7912017-Cus,
dated 13-10-2017, without observance of the pre-import and/or physical export
conditions set out in the notifrcation, resulting in non-pa5,.rnent of Customs duty,
which rendered the goods liable to confiscation under sectioD 111(o) of the
Customs Act, 19621

g) Bonds executed by them at the time of import should not be enforced in terms of
Section 143(3) of the Customs Act, 1962, for recovery of the Customs duty Rs

183, lO, 80,587 l- and ilrterest thereupon.

L7. Defence Reply submitted by the importer: Importer vide their letter dated
submltted the reply to the Show Cause Notice No. DRJU fiizV ICFIENQ-1O8 (INT-
O9ll2OLg I4L2l-4123 dated O1.O8.2O19 wherein they interalia stated as utrder:

17.1 At the outset itself, the importer refute each and every allegation in the SCN
and submit that the proposals made in the SCN are totally untenable in law and
stated that Additional Director General, DRI does not have jurisdiction to issue the
SCN; that referred the definition of 'Proper Officer' defined in Section 2(34) of the
Customs Act,7962 and submitted that person who has made assessment under
Seclion 17 is the proper oflicer to issue Show Cause Notice under Section 28 of the
Customs Act and stated that that This proposition also finds suppod in the judgrnent
of the Supreme Court in Comrnissioner of Customs vs. Sayed Ali & Anr., reported at
2011 (265) ELT i7(SC); that Section 28 of the Customs Act does not make a reference
to a proper officer or any proper officer ald referred tlie decision of Hon'ble Supreme
Court in ttre case of Consolidated Coffee Ltd vs. Coffee Board reported at (1980) 3 SCC
358 that the use of the delinite article 'the' is very signifrcant as opposed to 'an' or
'any'; further, ttrey cited the decision Shri Ishar Alloys Steels Ltd vs Jayaswa.ls Neco
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e) Amount of RS.3O,3O,94,754/-deposlted by them towards interest vide Challan
Nos. as detalled ln Table-lO, should not be appropriated towards payment of
appropriate amount of interest;



Ltd reported at (2001) 3 SCC 609; that exercise of jurisdiction by frrst officer would
oust the jurisdiction of other officers having concurrent jurisdiction and cited the case
law of Kenapo Textiles R,t. Ltd and another vs. State of Haryana and Others reported
at 84 STC 88 and V K Ashokan vs. Assistant Commissioner, reported at (2009)14 SCC
8S;stated that in case of M/s. Canon India Private Limited versus Commissioner of
Customs, 2021 (3\ TMI 384, the Hon'b1e Apex Court held that Directorate of Revenue
Intelligence had no authority in law to issue Show Cause Notice under Seclion 28$) of
the Customs Act. l962decision of M / s. Canon India Private Limited versus
Commissioner of Customs, 2O2I (3) TMI 384; that conferment of concurrent
jurisdiction without any guideline is arbitrary, discriminatory and violative of article
14 of Constitution of India and cited the case law of Balaji Rice Company v. CTO

[1984] 55 STC 292; that Notification No. 44l2O1l-Cus. (N.T.), dated July 6, 2077
issued, assigning the functions of the proper offrcer to various officers does not lay
down any such guideline. Therefore, such conferment of concurrent .;urisdiction on
plurality of officers without guideline is liable to be struck down as held in the above
judgrnent; that there has been no assignment of functron of assessment /re-
assessment to DRI officers even after the amendment.

17.2 Interpretation of tJle deparLment is against t}re object & purpose of AA scheme
and would result in redundaacy of the scheme; the meaning of the term pre-import'
has neither been defned under the Customs Notification nor under the FTP; that as
per the department, the term pre-import condition means that all the imports of duty-
free inputs must take place prior to discharging export obligatrons; that in other
words, the holder of an AA cal manufacture frnished goods for export and fulfrllment
of its export obligation only after importing the duty-free materia,ls under tJle AA
scheme and therefore, according to the department, the importers do not have the
liberty to export goods manufactured out of raw materials which are domestically
procured ard are not imported. In support of this interpretation, the department in
the irnpugned SCN has inter-alia, relied upon para 4. 1.3 of the FTP which states that
inputs imported duty-free must be 'physically incorporated'in export goods. Therefore,
it has been alleged that AA scheme has a'pre-import condition'inbuilt, which must be

fulfrlled in the circumstances; that this interpretation of the department runs contrary
to the object and purpose of the AA scheme and if such an interpretation is accepted,
it will result in the AA scheme becoming redundant and otiose; that SCN wrongly
relies upon the case of Dharampur Sugar Mill l2ol5 l32l\ ELT 0565 (A11.)l to conclude
that Advance Authorization is not replenishment scheme, however, the product is
question in the aforesaid case was sugar which was governed by Export Policy'issued
under Notification dated |O-9-2OO4 as well as to the Notifrcation issued on 77 -2-2OO9
and 31-8-2010 for suggesting that the policy of'grain to grain basis'was applicable on
export of sugar; that in the present case, no such policy is applicable in raw materials
used to manufacture Fina-l Product thus, the facts of tl:e case are different and
principles of Dharampur case (supra) cannot be applied in the instant case; ttrat the
department relies on the case of Pennar Industries ITIOL 2015 (162) SC CUS] where
the issue was regarding completion of export obligation through third party export;
that the assessee had manufactured the goods from tJle imported inputs, but such
manufactured goods were of inferior quality, thus the assessee arranged a third party
to manufacture and export the required goods and used it to clear export obligation,
however, in the present case the exported goods are manufactured and exported by
the Noticees itself and thus, the aforesaid case is not applicable in tJre instant case;
that therefore, it is submitted that pre-import condition hinders the essence of
Advalce Authorization.

17.3 that the Notification No. 01/2019- Cus dated 10.01.2019 is clarificatory in
nature and must be given retrospective effect and interalia stated that they rely on the
decision of the Hon'ble Supreme Court in the case of Ralson (India) Limited v. CCE,
Chandigarh-I, 2015 (319) ELT 0234 (Supreme Court);reliance also placed on the case
of GOI v. Indiarr Tobacco Association, 2005 (f87) ELT 762 (SC), Ruia Cotex Lirnited v.
DGFT, 2017 1347) ELT 263 (Cal.),CCE, Trichy v. Supreme Industries, 2OOB (225) E.LT
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509 (Tri-Chen.); that places reliance on the case of Polyplex Corp Limited v. UOI,2Ol4
(306) ELT 377 (Allahabad), wherein it was held when a correction is made in a
notifrcation though a corrigendum, the same must be given effect from the date of the
initial notifrcation;

L7.4 They further stated that they have fulfilled the export obligation against all the
concerned Advance Authorization and has complied with al1 the conditions of the
Advance Authorization ald further intera.lia stated that Noticee is a law-abiding
company arrd has not violated any provisions of the Customs Act and/or the FTP, as
submitted above; that the Noticee has diligently completed a-il the
formalities/requirements required to get an AA. Even at the Lime of applying for
concerned AA and frling of Bills of Entry, the Noticee submitted a.11 the relevalt
documents ald disclosed all the facts true to their knowledge; that though exemption
from pa1rment of duties of customs, IGST, etc. are granted by the Customs exemption
notification, an AA is issued by the DGFT, and the authorization holder is bound by
the conditions laid down in the AA as well the FTP and HBP and submitted that if the
DGFT, being the nodal agency, was of the view that the Noticee has violated the so-
caIled 'pre-import condition' of the AA scheme, it would have initiated proceedings
against the Noticee under the provisions of FTDR Act, therefore, it is submitted that
the interpretation extended by the Customs Department in the SCN is incorrect arrd
fa.llacious by the very fact that ti1l date, no proceedings has been inrtiated from the
office of the DGFT against the Noticee.

17"5 tllat without prejudice to the above, quantification of Demald is incorrect in
the present case- Advance Authorization can be clubbed to make it partly complaint to
Pre-Import Condition and requirement to comply with pre-irnport Condition should be
made qua material-wise and not Advance Authorization-wise and intera-lia stated that,
the Noticee have satis{ied the pre-import condition; that In any case, the situation is
revenue neutral as IGST is otherwise availabie as Input Tax Credit under CGST law;
that placed reliance on relialce is placed on the decisions of the Hon'ble Supreme
Court In Steel Authority of India vs. Collector of Central Excise, 1997 (9Ol D W 287,
Tvl Kasi and Sethu Vs. The Deputy Commercial tax Officer, 2003 (131) STC 73, In
Income Tax Officer Vs. Bachu La-1 Kapoor, 1966 (60) [TF-74, CCE Vs. Special Steel Ltd.
- 20rs (329) ELT a49 $);

17,6 that SCN has mis-interpreted the statements of the officia-ls of the Noticee
Compaly ald relied upon against the Noticee and further interalia stated that
department in Para 12.3, l4.l atd 74.2 has relied upon the statements of various
officia-ls of the Noticee Compaly to contend that the Noticee have admitted having
failed to comply with pre-import condition; that statements cannot be relied upon to
interpret law; that statements are recorded to discover facts and the same cannot be
relied upon to interpret Iega1 provisions; that the pre-import condition is ultra vires
and thus not implementable; that Noticee have not violated any other condition
specihed in FTP arrd Customs Act.; that no violation of provisions of Customs Act and
FTP has been made by the Noticee. Thus, no duty can be recovered under Section 28
(1) of the Customs Act, 1962; that Goods are not liable for confiscation under section
111(o); that in any case, pror,esions of Section 111 of the Customs Act, 1962 not
invocable for goods a-Iready cleared; that reiied on decision of Bussa Overseas &
Properties Vs. C.L. Mahar, ACC - 2004 (163) ELT 304 (Bom.); that penalty is not
imposable in the present case; that in the case of Collector of Centra-1 Excise V/ s
H.M.M. Lirnited reported in1995 (76) ELT 497 (SC),Hon'ble Supreme Court held that,
the question of Penalty would arise only if the Department is able to sustain the
demand; Similarly, in the case of Commissioner of Central Excise, Auralgabad V/s
Bala,krishna Industries reported in 20O6 (2Dll ELT 325 (SC),Hon'ble Supreme Court
held that, Penalty is not imposable when differentia-l duty is not payable; that t}te
conduct of the Noticee was totally bonafrde and noticee neither had any intention to
evade pa5,.rnent of duty, nor had any lcrowledge of the liability of the goods to
confrscation; that the noticee cleared the Bills of Entry frled post investigation on
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payment of IGST which shows that the noticee had no ill intention of evading the duty
arrd that they disclosed all the information best to their knowledge; that in the absence
of any malafide on the pa-rt of the Noticee, no penalty is imposable and relied on tlle
case of Hindustan Steel Ltd. v. State of Orissa[1978 (2) E'LT (J159) (SC)], wherein
Hon'ble Supreme Court held tJlat no penalty should be imposed for technical or venial
breach of 1ega1 provisions or where the breach flows from the bonalide belief that it is
submitted that the conduct of the Noticee in the present case was tota-11y bonalide and
therefore no penalty is imposable; that no Penalty can be Imposed under Section 112
(a) of the Customs Act, 7962; that Penalty not imposable in cases involving
"Interpretation. " ; further, placed reliance on the case of Mahindra & Mahindra v.
Union of lndia, 2022 (10) TMI 212 alfirmed by the Supreme Court vide Order dated
28.07.2023 wherein penalty and interest demanded was set aside in the absence of
provision under Section of Additional Duty of Section 3A for Special Additional Duty
under the Customs Tariff Act, I97 5 or Section 90 of the Finance Act, 2000 that
created a charge in nature of penalty or interest; that Interest is not leviable that no
interest is imposable in view of the 1aw laid dovrn by Hon'ble Bombay High Court in
Mahindra & Mahindra Limited v. Union of India, 2022 (lO) TMI 212 affrrmed by
Supreme Court vide Order dated 2a.O7.2023, since 3(12) of Customs Tariff Act, 1975
does not borrow penalty/ interest leviable under provisions of Customs Act, 1-962; that
in the case of Bajaj Hea.lth & Nutritional Rt. Ltd. v. CC, Chennai, 2004 (166) E.L.T.
189, the tribunal set aside the interest and penalty on evasion of anti-dumping duties
on the reasoning that the provisions of Customs Act, 7962 relating to non-ler,y, short-
1ery, and refunds were borrowed only for the purpose of chargeability of anti-dumping
duty under Section 9A(8) of Customs Tariff Act, 1975 a-nd t1.e provisions of the
Customs Act relating to confiscation, interest ald penalty were not borrowed; and
prayed that proceedings initiated vide SCN F. No. DRI/KZU/CF/ENQ- 108(INT-
09)12018/4121 dated 01.08.2019 is not sustainable and is liable to be dropped
herewith; amount already paid by the Noticee amounting to Rs. 183,10,80,587 l-
towards IGST and amount of Rs 3O,30,94,754/- towards interest may tre refunded; the
Bond executed by the Noticee at the time of filing of Disputed Bil1s of Entry may be
released; any other suitable order as deem fit may be passed so as to grant complete
relief to the Noticee in the interest ofjustice.

18. Personal Hearing: The Personal Hearing was fixed on O5.O2.2O24for M/s"
Hindalco lndustries Llmited. Shri Ghanshyam Chudasama, Dy. General Manager
M/s. Hindalco Industries Limited ald Shri Manish Jain Advocate of Importer
attended the Personal Hearing on 05.12.2023 whereil they reiterated their written
submission dated O5.O2.2O24.

19. Findings: I have carefully gone through the Show Cause Notice dated 01.08.2019
written submission dated O5.O2.2O24 filed by M/s. Hindalco Industries Limited and
records of personal hearing held on O5.O2.2O24.

20. I find from the records that the present Show Cause Notice dated 01.08.2019
has been retrieved from Ca11 Book for adjudication in view of Hon'ble Supreme Court's
decision daled 28.04.2023 in case of M/s. Cosmo Films Ltd. I also lind that aJter
issualce of Show Cause Notice onO1.08.2019, the importer was informed vide letter
F. No. VIII/10-64/Pr. Comrnr. /O&Al2Ol9 dated 23.01.2020 the reason for transfer
of Show Cause Notice to Call Book as stipulated under Sub -Section 9A of Section 28
of the Customs Act, 1962. Further, Chief Commissioner of Customs, extended the
time limit for further six months under Section 28 (9) of tJle Customs Act, 1962 and
the importer was informed about the same vide letter dated 18.O1.2024.

The issues for consideration before me in the present SCN are as under:-

Whether, the importer, during Octoberl3,2OlT to January 9,2019 was
eligible for avafing exemption under Notification No. 18/2015 dated 01-
O4-2O75, as amended by Notifrcation No.79/2O77-Cus, dated 13-10-

2L.

(il

PaBe 40 of 56



2Ol7 on inputs imported under Advance Authorizations
fulftllment of mandatory 'Pre Import Condition?

without

(ii) Whetlrer tJle Duty of Customs amounting to Rs. 183,10,80,587/- (Rupees
One Hundred Eighty Three Crore, Ten Lakh, Eighty Thousand, Five
Hundred and Eighty Seven only) as detailed in Show Cause Notice is
required to be demanded and recovered from them under Section 28(1) of
tlre Customs Lct,l962 a.longwith Interest under Section 28AA of the
Customs Act, 1962?

(iii) Whether, subject goods having assessable va-lue of Rs 36,62,16,77,740/-
(Rupees Three Thousand Six Hundred Sixty Two Crore, Sixteen Lakh,
Eleven Thousand, Seven Hundred and Forty only) as detailed in Show
Cause Notice, are 1iab1e for confrscation under Section 111(0) of the
Customs Act, 1962?

(i") Wtrether the Duty of Customs amounting to Rs. 183,10,80,587 l-
(Rupees One Hundred Eighty Three Crore, Ten Lakh, Eighty Thousand,
Five Hun&ed and Eighty Seven only) deposited by them towards
Customs Duty in the form of IGST vide Challan mentioned in Table-10 of
the SCN should be appropriated towards paJrment of Customs Duty of
Rs. 183,1O,8O,587/-?

(") Whether anount of Rs. 30,30,94,754 /- deposited by them towards
interest vide Cha-llan Nos. as detailed in Table- 10 of the SCN, should be
appropriated towards pa).rnent of arnount of interest?

(i") Whether the noticee is liable to penalty under Section 112(a) of the
Customs Act, 1962?

("i) Whether Bonds executed by them at the time of import is enforceable in
terms of Section 1a3(3) of the Customs Act, 1962, for recovery of the
Customs Duty as mentioned above alongw:ith interest?

22. I frnd that Duty liability wrth interest and penal habilities would be relevant
only if the bone of the contention that whether the Importer has violated the
mandatory pre-import condition as stipulated in Notification No.79/2017-Cus, dated
73.10.2077 is answered in the a{firmative. Thus, the main point is being taken up
firstly for examination.

23. Genesls of Pre Import Condition:

23,1 Before proceeding for adjudication of the Show Cause Notice, let us firstly go

through relevant provisions which will give genesis of 'Pre Import Condition'.

23.1.lRelevant Para 4.O3 ofthe Eorelgn Trade Policy l2OL3-2Ol inter-alla states
that:-

An Aduance Authoisation is issued to allotu duty free impori of inputs, which are
phgsicallg incorporated in export product (making normal allowonce for uastage). In
additton, fuel, oil, energg, catalgsts uhich are consumed/ utilised to obtain export
product, mag also be allouted. DGFT, bg mea ns of Public Notice, mag exclude ang
product(s) from puruieut of Aduance Authoisation.

23.1.2 Relevant Para 4.13 of the Foreign Trade Policy (2O15-20) inter-alia states
that:-

4.13 Pre-import condition in certain coses-

O DGff mag, bg Notlficd'tlon, lmpose pre-lmport condition Jor lnpu.ts under
thls Chapter.

(ii) Import items subject to pre-import condition are listed in Append* 4J or will be as
indicated in Standard Input Output Norms (SION).
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23.1.3Relevant Para 4.L4 of the Foreign Trade Policy (2O15-2O) inter-alia states
that:-

4,74 Detatls oJ Duties exempted-

Imports under Aduance Authoisation are exempted from pagment of Basic Customs
Dutg, Additional Customs Dutg, Education Cess, Anti4umping Dutg, CounteruailirLg
Dutg, Safegaard Dutg, Transition Product Specific Safeguard Dutg, uthereuer applicable.
Import ogainst supplies couered under paragraph 7.02 (c), (d) and (g) of FTP utitl not be
exempted from pagment of applicable Anti-dumping DutA, Counteruailing Dutg,
Safeguard Dutg and Transition Product Specific Safeguard Dutg, if ang. HouLeuer,
imports under Aduance Authoisatton for phgsical exports are also exempt from whole of
tLrc integrated tax and Compensation Cess leuiable under sub-section (7) and sub-
section (9) respectiuelg, of section 3 of the Customs Taiff Act, 1975 (51 of 1975), o.s maA
be prouided in the notif.cation issued bA Department of Reuenue, and such imports shall
be subject to ore-imoort condition. Imports again st Aduance Authoisations for phgsical
exports are exempted from Integrated Tox and Compensation Cess upto 31.03.2018
onla.

23.1.4 NOTIFICATION NO. 31 (RE-2OL3l/ 2OO9 -2OL4 dated l August, 2Ol3:

In exercise of pouers confened bg Section 5 of the Foreign Trade
(DeueLopment & Regulation) Act, 1992 (No.22 of 1992) read u.tith paragraph 1.2 of
the Foreign Trade Policy, 2OO9-2O14, the Central Gouentment herebg notifies the

follou.ting amendments in the Foreign Trade Policg (FTP) 2009-2014.
2. Afier para 4.1.14 of FTP, a neu) para4.1.15 is inserted.
"4.1.15 Whereuer SION permits use of either (a) a geneic input or (b) aLternatiue
inputs, unless the name of the specific input(s) [uthich has (haue) been used in
manufactunng the export productl gets indicated / endorsed in tlLe releuant
shipping bill and these tnputs, so endorsed, match tLrc desciption in the releuant
bill of entry, the concerned Authoisation will not be red-eemed. In other u.tords, the
name/ desciption of the input used (or to be used) in ttrc Authoisation must match
exactlg the name/ desciption endorsed. in the shipping bill. At tLLe time of
discharge of export obltgation (EODC) or at tLLe time of redemption, RA shall allou
onlg those inputs u.thich haue been specificallg indicated tn the shipping bill."
3. Para 4.2.3 of FTP is being amended by odding the phrase "4.1.14 and
4.1.15" in place of "and 4.1.14". The amended para utould be as under:
"Prouisions of paragrapLs 4.1.11, 4.1.12, 4.1.13, 4.1.14 and 4.1.15 of FTP shall be
applicable for DFIA holder."

4 Effect of this Notification: lnputs acfitallg used in manufacture of the
export product should onlg be imported under the authoisation. Sirlrrilrrrlg
lnputs actuallg imported. must be used. in the export product, This has to
be established ln respect oJ etery Ad.oance Authorisdtion / DFIA.

23.2 With the introduction of GST w.e.f 01-07-2017, Additional Dutres of Customs
(CVD & SAD) were subsumed into the newly introduced Integrated Goods and Service
Tax (IGST). Therefore, at the time of imports, in addition to Basic Customs Duty, IGST
was made payable instead of such Additional Duties of Customs. Accordingly,
Notification No.26/2017-Customs dated 29 June 2O17, was issued to give effect
to the changes introduced in the GST regime in respect of imports under
Advance Authorization. The corresponding changes in the Policy were brought
through Trade Notice No.11/2018 dated 30-06-2017. I find that it is pertinent
to note here that while in pre-GST regime blanket exemption was allowed in
respect of all Duties leviable when goods were being imported under Advance
Authorizations, contrary to that, in post-GST regime, for imports under
Advance Authorization, the importers were required to pay such IGST at the
time of imports and then they could get the credit of the same.
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However, subsequently, the Government decided to exempt imports under
Advance Authorizations from payment of IGST, by introduction of the Customs
Notification No.79/2017 dated 13-10-2017. However, such exemption from tlre
pa)rynent of IGST was made conditiona-l. The said Notification No.79/2017 dated 13-
lO-2017, was issued with the intent of incorporating certain changes/ amendment in
the principal Customs Notifications, which were issued for extending benefit of
exemption to tJre goods when imported under Advance Authorizations.

"4.14: Detalls of Duties exempted

Imports under Advance Authorisation are exempted from payment of Basic
Customs Duty, Additional Customs Duty, Education Cess, Anti-dumping Duty,
Countervailing Duty, Safeguard Duty, Transition Product Specific Safeguard
Duty, wherever applicable. Import against supplies covered under paragraph
7.O2 (c), (d) and (g) of FTP will not be exempted from payment of applicable
Anti-dumping Duty, Countervailing Duty, Safeguard Duty and Transition
Product Specific Safeguard Duty, if aly. However, imports under Advance
Authorization for physical exports are also exempt from whole of the integrated
tax and Compensation Cess leviable under sub-section (7) and sub-section (9)

respectively, of section 3 of the Customs Tariff Act, 1975 (51 of 1975), as may
be provided in the notifrcation issued by Department of Revenue, and such
lmports shall be subject to pre-import conditior."

23.2.2 Notifrcation No.-79l2O17 - Customs, Dated: 13-10-2017. T}:e relevant
amendment made in Principal Notification No. 18/201S-Customs dated
O1.O4.2O15 vide Notification No. 79l2OL7 - Customs, Dated: 13-10-2O17 is as
u,rder:

-: Table:-

o

s.
.t/

Notifi.cation
number and
date

Amendments

1)( (2) (s)

I

2 18/ 2015-
Customs, dated
the 1 st Apil,
2O15 [uide
number G.S.R.

254 (E), dated
the 1 st Apil,
20l sl

In the said notifcation, in the opening paragraph,-
(a) ......

(b) in condition (uiii), afier the prouiso, the foltouing
prouiso shall be inserled, namelg:-

"Prouided further that notu.tithstanding anAthing
contained hereinabove for the said authoisotions
u.there the exemption from integrated tax and the
goods and serutces tax compensation cessleuiabLe
thereon under sub-section (7) and sub-section (9) oJ
section 3 oJ the so;ld Custotns Tartlf Act, has
been aualled, the export obllgatlon shall be

fulfflled bg phgsical exports ontg;";

(c)
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(c) afi.er condition (xi), the follouting conditions shall
be inserted, namelg :-

"@i) that the exemption from integrated tox and the
goods and seruices tou compen-sation cess leuiable
thereon under sub-section (7) and sub-sectton (9) of
section 3 oJ the sald Customs Tariff Act shatl be
subject to pre-import condltlon;

23.3 Further, 1 find that Notification No.O1/2019-Cus. dated 10.01.2019
removed/ omitted the 'Pre Import condition' laid down vide Amendment Notifrcation
No.79/2077- Cus dated 73.10.2077 in the Principal Notification No. 18/2015-Cus
dated 01.04.2015.

23.4 T}:e High Court of Madras (Madurai Bench) in the case of M/s Vedanta Ltd
reported as 2018 (19) G.S.T.L. 637 (Mad.)on the issue under consideration held that:-

"pre-import simplg means irnport. o;f raw m(Iteri(Ils beJore export of the
Jintshed goods to enable the physical export q.nd. actual user condition
possible and negate the reuenue risk thdt is plausible bg diaerting the
imported goods ln the local market".

23.5 I frnd that the Importer has taken plea that meaning of phrase 'Pre-import
Condition'was neither defined in the FTP policy nor in the notification. I Iind that 'Pre-

Import Condition' is unambiguous word/phrase. Further, I frnd that the definition of
pre-import directly flows from Para 4.03 of the Foreign Trade Policy (2015-

20)[erstwhile Para 4. 1.3 of the Policy (2009- 14)] wherein it is said that Advance
Authorizations are issued for import of inputs, which are physically incorporated in
tJre export goods allowing iegitimate wastage. Thus, this Para specifica-lly demalds for
such physical incorporation of imported materials in the export goods. And the same
is only possible, when irnports are made prior to export. Therefore, such
Authorizations principally do have the pre-import condition in-built, which is required
to be followed. In the instant case, it is undisputed fact that the Importer has not
complied with the Pre-Import Condition as laid down vide Exemption Notification No.

18l2}l5 dated 01-04-2015, as amended by Notification No. 79/2017-Cus, dated 13-

to-2077.

23.6 Further, I find that this issue is no longer res-Integra in as much as Honble
Supreme Court in the case of Union of India Vs. Cosmo Films Ltd reported as 2023
(72) GSTL 147 (SC) has overruled judgment of Hon'ble High Court of Gujarat and has
held that pre-import condition, during 13.10.2017 to O9.O1.2O19, in Advarrce
Aut-horization Scheme was valid. Relevant Paras of the decision are as under:

69.The object behind imposing the 'pre-import condition' is discernible from
Paragraph 4.03 of FTP and Annexure-4J ofthe HBP; that only few articles were
enumerated when the F"IP was published, is no ground for the exporters to
complain that other articles could not be included for the purpose of 'pre-
import condition'; as held earlier, that is the import of Paragraph 4.03(i). The
numerous schemes in the F"lP are to maintain an equilibrium between
exporters' claims, on the one hand and on the other hand, to preserve tJ:e

Revenue's interests. Here, what is involved is exemption arrd
postponement of exemption of IGST, a new levy altogether, whose mechanism
was being worked out and evoived, for the first time. The plea of impossibility
to fulfrl 'pre-import conditions' under old AAs was made, suggesting that the
notifrcationsretrospectively mandated new conditions. The exporter
respondents' argument that there is no rationale for differentia-l treatment
of BCD and IGST under AA scheme is without merit. BCD is a customs lery
at the point of import. At that stage, there is no question of credit. On the
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otLrer hand, IGST is levied at multiple points (including at the stage of irnport)
and input credit gets into the stream, till the point of end user. As a result,
there is justification for a separate treatrnent of the two levies. IGST is levied
under tlre IGST Act, 2017 al:d is collected, for convenience, at tl:e customs
point through tlle machinery under the Customs Act, 7962. T}:e impugned
notifications, therefore, calnot be faulted for arbitrariness or under
classification.

7O. The High Court was persuaded to hold that the subsequent notification of
10- 1- 2019 withdrew the 'pre-import condition' meant that the Union itself
recognized its unworkable and unfeasible nature, and consequently the
condition should not be insisted upon for the period it existed, 1.e., after 13-1O-
2017. This Court is of the opinion that the reasoning is faulty. It is now
settled that the FTPRA contains no power to frame retrospective regulations.
Construing the later notiication of l0-1-2019 as being effective from 13-10-
2017 would be giving effect to it from a date prior to the date of its existence;
in other words the Court would impart retrospectivity. ln Director General of
Foretgn Trade &Ors.vKanak Exports &Ors. [2015 (I5) SCR 287 = 2015 ( 3261
E.L."t.26 (S.C.)l this Court held that :

"Section 5 of the Act does not give any such power specifically to the
Central Government to make rules retrospective. No doubt, this Section confer
powers upon t1re Central Government to 'amend' the policy which has been
framed under the aforesaid provisions. However, that by itself would not
mean that such a provision empowers the Government to do so

retrospective."

71. To give retrospective effect, to the notificatron of 10-1-2019 through
ilterpretation, would be to achieve what is irnpermissible in law. Therefore, the
impugned judgment cannot be sustained on this score as we1l.

75. For the foregoing reasons, this court holds that the Reuenue La-s to
succeed. Tle impugned judgment and orders of the Gujarat High Court are
herebg set astde. Hou.teuer, since the respondents utere enjoging inteim orders,
tilt the impugned judgments utere deliuered, the Reuenue is directed to permit
them to claim refund or input credit (u.tlticheuer applicable and/ or whereuer
customs dutg u.ta.s paid). For doing so, tlrc respondents shall approach the

Ttisdictional Commissioner, and apptg ttith documentary euidence uithin six
weeks from the date of this ydgment. The claim for refund/ credit, shnlL be
examined on their merits, on a case-by-case basis. For the sake of conuenience,
the reuenue sLnlL direct tLrc appropiate procedure to be follou-ted, conueniently,
through a circular, in this regard."

23.7 | frnd that based on the decision of Hon'ble Supreme Court in aforesaid case of
Union of India Vs. Cosmo Films Ltd, CBIC issued Ckcular No. 76 /2O23-Cus dated
07.06.2023 which is reproduced as below:

Import - Pre-irnport condition incorporated in Foreign Trade Policy and Handbook of
Procedures 2Ol5-2O - Availing exemption from IGST and GST Compensation Cess -
Implementation of Supreme Court direction in Cosmo Films case

M.F. (D.R.) Circular No. 16/2O23-Cus., dated 7-6-2023

F. No. 605/ tr / 2O23-DBK/ 569

Government of India
Ministry of Finance (Department of Revenue)

Central Board of Indirect Taxes & Customs, New Delhi
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Subject : Implementation of Honble Supreme Court direction in judgment dated
2a-4-2O23 in matter of Civil Appeal No. 290 of 2023 relating to 'pre-import conditron'-
Regarding.

Attention is invited to Honble Supreme Court judgment d,a*eed 28-4-2023 in matter of
Civi-l Appeal No. 290 of 2023 IUOI and others v. Cosmo Films Ltd.l ll2o23l 5 Centax 286
(S.C.) = 2023 (72) G.S.T.L. 417 (S.C.)l relating to mandatory fulfrlment of a 'pre-import
condition' incorporated in para 4.14 of FTP 20 15-20 uide l}re Central Government
(DGFT) Notification No. 3312015-20, dated 13-1O-2O17, and reflected in the
Notification No. 79/20l7-Customs, dated l3-lO-2O17 , relating to Advance
Authorization scheme.

2. The FTP amended on 13-10-2017 and in existence till 9-1-2O19 had provided that
imports under Advance Authorization for physical exports are also exempt from whole
of the integrated tax and compensation cess, as may be provided in the notilication
issued by Department of Revenue, and such imports shall be subject to pre-import
condition,

3. Hon'ble Supreme Court has allowed the appeal of Revenue directed against a
judgment and order of Hon'ble Gujarat High Court [2019 (368) E.L.T. 337 (Guj.)]
which had set aside the sard mandatory fulfrlment of pre-import condition. As such,
this implies that the relevant imports that do not meet the said pre-irnport condition
requirements are to pay IGST and Compensation Cess to that extent.

4. While allowing the appeal of Revenue, the Hon'ble Supreme Court has however
directed the Revenue to permit claim of refund or input credit (whichever applicable
and/or wherever customs duty was paid). For doing so, the respondents shall
approach the jurisdictional Commissioner, ald apply with documentary evidence
within six weeks from the date of the judgment. The claim for refund/credit, shall be
examined on thet merits, on a case-by-case basis. For the sake of convenience, the
revenue shall direct the appropriate procedure to be followed, conveniently, through a
circular in this regard.

5.1 The matter has been examined in the Board for purpose of carrying forward the
Hon'b1e Supreme Court's directions. It is noted that -

(a) ICES does not have a functionality for pa5rment of customs duties on a bill of
entry (BE) (unless it has been provisionaliy assessed) after giving the Out-of-Charge
(OOC) to the goods. In this situation, duties can be paid only through a TR-6 challan.

(b) Under GST law, the BE for the assessment of integrated tax/ compensation
cess on imports is one of the documents based on which the input tax credit may be
availed by a registered person. A TR-6 challan is not a prescribed document for the
purpose.

(c) The nature of faciLity in Circular No. 1 1/2015-Cus. (for suo motu payment of
customs duty in case of bona fde default in export obligation) [2015 (318) E.L.T. (T11)]

is not adequate to ensure a convenient trarsfer of relevant details between Customs
and GSTN so that ITC may be talen by the importer-

(d) The Section 143AA of the Customs Act, L962 provides that the Board rnay, for
the purposes of facilitation of trade, take such measures for a class of importers-
exporters or categories of goods in order to, inter alia, rlrar.otain transparency in the
import documentation.

5.2 Keeping above aspects in view, noting that the order of the Hon'b1e Court sha-ll
have bearing on importers others thal the respondents. and for purpose of carrying
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forward the Hon'ble Court's dtections, the following procedure can be adopted at the
port of import (POI) :-

(a) for the relevant imports that could not meet the said pre-import condltion
and are hence required to pay IGST and Compensation Cess to that extent, the
lmporter (not limited to the respondents) may approach the concerned
assessment group at the POI with relewant details for purposes of payment of the
tax and cess along with appllcable lnterest.

(b) the assessment group at POI shall cancel the OOC and indicate the reason in
remarks. The BE shall be assessed again so as to charge the tax and cess, in
accordalce with the above judgment.

(c) the payment of tax and cess, along with applicable interest, sha-ll be made
against the electronic challan generated in the Customs EDI System.

(d) on completion of above paJ.ment, the port of import shall make a notiona.l OOC
for the BE on the Customs EDI System [so as to enable trarsmission to GSTN portal
of, inter alia, l"he IGST and Compensation Cess amounts with their date of payment
(relevant date) for eligibility as per GST provisionsl.

(e) tJre procedure specified at (a) to (d) above can be applied once to a BE.

6.1 Accordingly, the input credit with respect to such assessed BE shall be enabled
to be available subject to the eligibility alrd conditions for taking input tax credit under
Section 16, Section 77 atd, Section 18 of the CGST Act, 2Ol7 and rules made
thereunder.

6.2 Further, in case such input tax credit is utilized for payment of IGST on outward
zero-rated, supplies, t1.en the benefit of refund of such IGST paid may be available to
the said registered person as per the relevaltt provisions of the CGST Act, 2Ol7 and
the rules made thereunder, subject to the conditions and restrictions provided therein.

7. The Chief Commissioners are expected to proactively guide the Commissioners
and oflicers for ironing out any local level issues in implementing the broad procedure
described in paras 5 and 6 above and ensuring appropriate convenience to the trade
including in carrying out consequentia-l actions. For this, suitable Public Notice and
Standing Order should be issued. If any difficulties are faced that require attention of
the Board, those can be brought to the notice.

23.8 Further, I find that DGFT have issued Trade Notice No. 7 /2023-24 dated
08.06.2023, saying that "a.ll the imports made under Advance Authorization Scheme
on or after 13.10.2077 and upto and including 09.01.2019 which could not meet the
pre-import condition may be regularized by making paJarnents as prescribed in the
Customs Circular".

23.9 Thus, from the findings and discussion in Para 23 to 23.8 above, I hnd that there
is no dispute that the said importer has failed to comply with the mandatory
conditions of ?re-lmport' while clarming the benefit of Exemption from IGST and
Compensation Cess under Exemption Notification No. 18/2015 dated 01-04-2015, as
amended by Notification No.79/2O17-Cus, dated 13-70-2017 during the period from
October13, 2077 to Jaluary 9,2079, in Advance Authorization Scheme.

23.10. l frnd that importer's plea that they have not violated the condition in FTP and
Customs Act arrd pre-import condition is ultra vires and thus not implementable is not
acceptable as the Hon'ble Supreme Court in the case of Union of India Vs. Cosmo
Films Ltd reported as 2023 (72) GSTL i47 (SC) have discussed exhaustively the

Page 47 of 56



provisions of the Customs Act as well as the provisions of the FTP and it has been held
that pre import conditions is required to be complied with.

23.LL l frnd that the said importer has reiterated their contention that the Pre Import
condition laid down vide amendment NoLification No. 79l2OI7-Cus, dated l3-7O-2O77
in exemption Notification No. No.l8/2015 dated 01-04-2015, is arbitrary and further
Notification No. 01/2019 -Cus dated 10.01.2019 whereby the Pre Import conditions
omitted is having retrospective elfect. I {ind that aforesaid issue were contended before
the Hon'ble Gujarat High Court in case of Maxim Trrbes Company h/t. Ltd. v. Union of
India reported as 2019 (368) E.L.T. 337 (Guj.). I find that discussing all the aforesaid
issue, Hon'ble Supreme Court has turned down this decrsron of Maxim Tubes
Company F^. Ltd. v. Union of India in case of Union of India Vs. Cosmo Film Ltd.

24. Whether the Duty of Customs amounting to Rs. 183,1O,8O,587/-(Rupees One
Hundred Elghty Three Crore, Ten Lakh, Eighty Thousand, Five Hundred and
Eighty Seven only) as detailed in Table-lO ofthe SCN is required to be demanded
and recovered from them under Section 2E(1) of the Customs Act, 1962
alongwith hterest under Section 28AA of the Customs Act, 1962 and whether
Bonds executed by Importer at the time of lmport should be enforced in terms
of Section 14313) of the Customs Act, L962, for recovery of the Customs Duty
alongwith interest?

24.L I frnd that it would be worth to reiterate that the Hon'ble Supreme Court in
case of Union of India Vs. Cosmo Films Ltd has overmled judgment of Hon'trle
Guj arat High Court and has held that pre-import conditions, during Octoberl3,2OlT
to January 9,2079, in Advalce Authorization Scheme was valid. Thus, I frnd that the
Honble Supreme Court has setfled that IGST and Compensation Cess involved in the
Bills of Entry filed during Octoberl3, 2O77 lo January 9,2019 is required to be paid on
failure to compliance of 'Pre Import Condition as stipulated under Exemption
Notification No. 18/2015 dated O1-04-2015, as amended by Notification No.7912017-
Cus, dated 73-70-2017. I find that it is undisputed fact that said Importer has failed
to fulfill and comply with 'Pre Import condition' incorporated in the Foreign Trade
Policy of 2015-2O2O an d, Handbook of Procedures 2O|5-2O2O by DGFT Notihcation No.

33 /2O15-2O ard Customs Notification No.18/2015 dated 01-04-2015, as amended by
Notilication No.79/2017-Cus, dated l3-7O-2O17. Further, I find that Importer is well
aware of the rules and regulation of Customs as well as Exim Policy as they are
regularly importing the goods under Advance Authorisation and they were fu1ly aware
that the goods being cleared from Customs was not fulfrlling pre import condition as

they have already frled the Shipping Bill to this effect and goods have already been
exported. Thus, it proves beyond doubt that goods imported under subject Bills of
Entry were never used in the goods already exported. Thus, I frnd that the Importer is
liable to pay the differential Customs Duty amounting to Rs. 183,10,8O,587/ -as
proposed under Section 28 (1) of the Customs Act, 1962 along with applicable interest
under Section 28AA of the Customs Act,7962.

24.2 Further, without prejudice to the demand under Section 28 (1) of the Customs
Act,l962, I frnd that in the present case, the importer has also frled Bond under
Section 143 of the Customs Act, for the clearance of imported goods under Advance
Authorization availing the benefit of exemption under Customs Notification
No.f8/2015 dated 01-04-2015, as amended by Notifrcation No.79/2077-Cus, dated
l3-1O-2O77. Sub Section (1) of Section 143 explicitly says that "Where this Act or anA
other Law requires anything to be done before a person can import or export ang goods
or clear ang goods from the control of offcers of alstoms and the lAssistanf
Commissioner of Customs or DeWtA Commissioner of Customsl is satisfied that hautng
regard to the circumstances of the case, such thing cannot be done before such import,
export or clearance u.tithout detiment to that person" the [Assbtant Commissioner of
Czsfoms or Deputg Commissioner of Customsl mag, nohdthstanding angthing contained
in this Act or such other law, grant leaue for such import, export or clearance on the
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person executing a bond in such amoun| utith such suretA or securttg and subject to
such conditions as the [Assistant Commissioner of Customs or Depttg Commissioner of
Customsl approues, for the doing of that thing uithin such time afier the import, export
or clearance os mag be specified in the bond". On perusal of one of the Bonds frled by
the Importer, I find that conditions are explicitly mentioned in Bond . The wording and
condition of Bond inter alia is reproduced below:

'WHEREAS we, the obligor (s) have imported the goods listed in annexure- I availing
customs duty exemption in terms of the notification of the Government of India in
Ministry of Finance (department of revenue) No.18/2015 dated O1.O4.2O15
(hereinafter referred to as the said Notification) against the Advalce License No.
3410043690 dated, 07.12.2O17 (hereinafter as the license) for the import of the
goods mentioned there in on the terms and conditions specified in the sald
notilicatlon and licence.

NOW THE CONDITIONS OF THE ABOVE BOND ARE THAT:-

1. I/We, the obligor(s) shall observe all the terms & condltions of the sald
notification;

2.We the obligor(s) shall observe all the terms and condltlons speclfled ln the
licence,

S.We, the obligor(s), shall comply with the conditions stipulated ln the said
Foreign Trade Pollcy as amended from time to time.

J

4

6

It is hereby declared by us, the obligor(s) and the Government as follows:-

1. The above written Bond is given for the performance of an act in which the public
are interest.

2.The Government through the commlssioner of customs or any other officer of
the Customs recover the same due from the Obligor(s) in the manner laid sub-
section (1)of the section L42 oI t}re customs act,L962."

24.3 l frnd that no time limit is prescribed for recovery of any liability in case of Bond
filed under Section 143 (1) of the Customs Act,l962 as it is continuous liability on the
part of the importer to follow the conditions prescribed in the Bond. I frnd that the said
irnporter is obliged to follow the conditions ofthe Bond. Therefore, I find that by filing
the Bond under Section 143, said Importer is obliged to pay the consequent duty
liabilities along with interest on non compliance/failure to fulfrll the conditions of the
Notification. Therefore, I lind that without prejudice to the time limit envisaged under
Section 28 (1) of the Customs Act, 1962, said Importer is liable to pay differential duty
alongwith interest without aly time lirnit. Therefore, I find that without prejudice to
tlre Provisions of Section 28 (1) of the Customs Act,l962, the Bond is required to be
enforced under Section 143 (3) of the Customs Act, 1,962 for the recovery of differential
Customs Duty Rs. 1 83, 1O,8O,587/ -alongwith interest.

24.4 I frr'd that the importer has paid the differentia.l Customs Duty of Rs.
183,10,80,587/- alongwith interest of Rs. 30,30,94,754 l- under protest and
contested that Duty and interest is not liable to be paid and relied on the decision of
Hon'ble Mumbai High Court in case of Mahindra & Mahindra v. Union of lndia, 2022
(10) TMI 212 wherein penalty and interest demanded was set aside in the absence of
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provision under Section 3 for Additional Duty of Customs, Section 3A for Special
Additiona-1 Duty under the Customs Tariff Act, 1975 or Section 90 of the Finance Act,
2OO0 that created a charge in nature of pena-lty or interest.

24.5 I frnd that, it is not in dispute that the importer had imported the goods

claiming the beneht of Notification No. 18/2015 dated 01.04.2015 under Advance
Authorization. Condition (iv) of the Notifrcation No.18/2015 dated 01.04.2015 says
that '(iv) that in respect of imports made before the discharge of export obligation in
full, the importer at the time of cleara-rice of the imported materia-ls executes a bond
with such surety or security and in such form and for such sum as may be specified
by the Deputy Commissioner of Customs or Assistant Commissioner of Customs, as
the case may be, binding himself to pay on demand an amount equal to the duty
leviable, but for the exemption contained herein, on the imported materials in respect
of which the conditions specified in tJlis notifrcation are not complied with, together
with interest at the rate of fifteen per cent per annum from the date of clearance of the
said materials;".

24.6 Further, I find that importer has placed reliance on the decision of Hon'ble
Mumbai High Court rendered in case of Mahindra & Mahindra v Union of India,
wherein the SLP frled before the Honble Supreme Court by the Department is
dismissed. Relying on the said decision of Honble Mumbai High Court, Importer
contended that in absence of interest and penalty provision under Section 3 for
Additional Duty of Customs and Section 3A for Special Additional Duty under the
Customs Tariff Act, 1975 or Section 90 of the Finance Act, 2000 ,same cannot be
levied. I frnd that this contention is not acceptable as tl:e said decision is with regard
to pre-GST era. Period covered in the said decision was November'2OO4 to
January'2OO7 and period covered in present case is 13.10.2017 to 09.01.2019. Said
decision of Mahindra & Mahindra Ltd reported n (2023) 3 Centax 261 (Bom.) relied
on by the importer is distinguishable on following grounds.

In the instant case, IGST has been demanded under Section 28 of the Customs
Act, 1962 as well as by enforcement of Bond under Section 143 of the Customs
Act, 1962. In this case, the importer has executed Bond before tJle proper
officer binding himself to pay duty alongwith interest in case tJre importer fails
to comply with the condition of Bond. As the importer failed to fulfrl the
condition of the bond i.e failed to comply with mandatory 'pre-import' condition
specifred under the Notification, therefore, the importer is liable to pay duty
alongwith interest in terms of the conditions of the Bond as specifred under
Section 143 of the Customs Act, 7962.

In the case of Mahindra & Mahindra Ltd, no such Bond was executed
before the proper ofhcer.

In t}le case of Mahindra & Mahindra Ltd, the issue under dispute was charging
Section for interest and penalty. According to Deptt., the chargtng Section for
imposition of CVD, SAD & Surcharge was Section 12 of the Customs Act, 1962.
Hon'ble Court held that charging section for imposition of CVD, SAD &
Surcharge was Section 3(1) of Customs Tariff Act, 1975, Section 3(A) of
Customs Tariff Act, 1975 and Section 19 ( 1) of the Fi.nance Act,2000
respectively which did not have provisions for imposition of penalty and
interest.

In the instant case, the demand of IGST has been made in terms of
provision of IGST Act, 2017 and the charging Section for IGST on import is
Section 5(1) of the IGST Act, 2017, Relevant Para of Section 5(1) of the IGST
Act, 2Ol7 is re produced as under:
'SECTION 5. Levy and collection.

(1)
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Provided that the integrated tax on goods [other than the goods as mog be
notifi.ed bg the Gouernment on the recommendations of the Councrf imported into
India shall be levied and coliected in accordance with the provisions of section 3
of tJ:e Customs Tariff Act, 1975 (51 of 1975) on the value as determined under
the said Act at the point when duties of customs are levied on the said goods
under section 12 of the Customs Act,7962 (52 of 1962\."

Hon'ble Supreme Court in the case of Cosmo Films Ltd has held that "IGS?L!€
Ievied under the IGST Act 2077 and. ls collected. for conoenience. dt tlre

24.7 1 aJso find that Hon'ble Supreme Court on 77-3-2076 dlsmlssed Civil Appeal
filed by Atul Kaushik (Oracle India Ltd) reported in Oracle India Put. Ltd. v .

Commissioner - 2016 (339) E.L.T. A136 /S. C.// against the CESTAT Final Order Nos.
Al52353-52355/201S-CU(DB) dated 29-7-2015 as reported in 2015 l330l E.L.T. 417
(Trt.-Del.) (Atul Kaushik v. Commissioner) holding that " We see no reason to
interfere with the impugned order passed by Customs, Excise & Service Tax Appellate
Tribuna-l". Relevant Para of the decision of Final Order Nos. A/ 52353-52355 /2015-
CU(DB) dated 29-7 -2O 15 of CESTAT reported in 2O15 (33O) E.L,T. 417 (Tri.-Del.)
(Atul Kaushik v. Commissioner) is re-produced as under:

" 76. The appellants haue also contended that penaltg, interest and confscation cannot
be inuoked in respect of euasion of counteruaiLing dutg (leuied under Sectton 3 of the
Cusfoms Tariff Act, 1975) on the ground tlnt the proutstons relattng to these o.spects
haue not been borrou.ted into Section 3 of the Customs Tanff Act, 1975. In support of the
pinciple that the penaltA cannot be leuied in the absence of penalty prouision hautng
been bonowed in a particular eno.ctment, the appellants ated the judgments in the case
of Khemka & Co. (supra) and Honeer Silk Mills Put. Ltd. (supra). We are in agreement
uLith this proposition and therefore uLe refroin from disanssing the said judgments. The
appellants also cited the judgment in the case of Supreme Woollen Mills Ltd. (supra),
Silkone Intemational (supra) and seueral others to aduance the proposition that penaltg
prouisions of Customs Act uere not applicqble to the cases of non-pagment of anti-
dumping dutg and that the same principle is appLicable uith regard to leuiabilitg of
interest [India Carbon Ltd. (supra) and V.V.S. Sugar (supra)]. We haue perused these
judgments. Mang of them dealt utith Anti-dumping dutg/ Special Additional Dutg (SAD)
leuiable under uaious secdons (but not Section 3) of Customs Taiff Act, 1975 and in
those sections of the Customs Tanff Act, 1975 or in the said Act itsetf, duing the
releuant peiod, there u)as no prouision to applA to the Anti-dumping dutg/ SAD the
provisions of Customs Act, 1962 and the rules and regulations made thereunder
including those relating to interest, penaltg, confiscation. In the case of Pioneer Silk Milts
(supra), the dutg inuolued u.tas the one leuied under the Additional Duties of Excise.
(Goods of Special Importance) Act, 1957 and its Section 3(3) onlg bonouted tle
prouisions relating to leuy and colledion from the Central Excise Act, 1944 and in uieuL

of that it wa.s held that the prouision-s reloting to confiscation and penaltg could not be
applied uith regard to the duties collected under the said Act of 1957. None of tlese
judgments actuallg deaL with the CVD leuied under Section 3 of the Customs Tanff Act,
1975. The impugned counteruailing dutV uas levied under Section 3 of Customs Tariff
Act, 1975. Sub-section (8) of Section 3 of the said Act euen duing tlrc releuant peiod
stipulated a-s under : -

"5. 3(8) The prouisions of the Customs Act, 1962 and the rules and regulations made
thereunder, including those relating to draubacks, refunds and exemption from duties
shalL, so far o.s mag be, appLg to the dutg chargeable under this section as theg applg in
relation to the duties leuiable under that Act."

lations made thereunderulslorls o Custo A I o6c nnA tho n ,1es
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customs point throush the machinery uflder the Customs Act. 1962."

It is evident from Section 318) of the Customs Tanff Act, 1975 quoted aboue that all the
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the prouisions of Customs Act, 1962 and the rules and requlations made thereunder had

sustainable . "

Thus, the said order of Tribuna-1 has been aJfrrmed by the Hon'ble Supreme Court
whereas Specra-l Leave Petition in case of Mahindra & Mahindra Ltd bearing Diary No.

1882412023 has been dismissed by Hon'b1e Supreme Court holding that "No merit
frnd in the Special Leave Petition". Whereas, the Hon'ble Supreme Court has
dismissed the Ctvil Appeal filed by Oracle India R^. Ltd (Atul Kaushik) against the
CESTAT Final Order Nos. A/52353-52355 /2O15-CU(DB) dated 29-7-2O15.

In the case of Workmen of Cochin Port Trust Vs. Board of Trustees of the
Cochin Port Trust and Another 1978 AIR 1283, the Hon'ble Three Judges Bench
held as under:

"Tl'Le effect of non-speaking order of dismissal u.tithout angthing more indicating the
grounds or reasons o/ its dismissat must bg necessary implication be taken to haue
dectded that it uas not a fit cose u-there special leaue should be granted It mag be due
to seueral reasons. It mag be one or more. It mag also be that the meits of the atuard
utere taken into consideration and tltis Court felt that it did not require ang interference.
But since the order is not a speaking order it is difficult to accept the arg-tment that it
must be deemed to haue necessaily decided impltcitlg all the questions in relation to the
meits of the autard."
The dismissal of special leaue petition bg the Supreme Court by o non-speaking order of
dismissal tuhere no reasons uere giuen does not constitute res judicata. All that can be
said to haue been decided bg the Court is that it LUas not a fit case tahere speciol leaue
should be granted."

24.08 In view of the above discussion and frndings, I frnd that differentia.l Customs
Duty of Rs. 183,10,80,587/- as demanded in Show Cause Notice is required to be
demanded and recovered as determined under Section 28 (8) of the Customs Act, 1962
alongwith Interest under Section 28AA of the Customs Act. Further, as the importer
has paid differential Customs Duty of Rs. 183,10,80,587/- alongwith interest of Rs.

3O,3O,94,7 54 l-, the same is required to be appropriated against their Duty liability
and interest accrued thereon.

24.09 I find that though t1:e importer has paid the differential Customs Duty of Rs.

183,10,80,587/- alongwith interest of Rs. 30,30,94,7541- however, they contested
that Duty and interest is not liable to be paid and relied on the decision of Hon'ble
Mumbai High Court in case of Mahindra & Mahindra v. Union of India, 2022 (1Ol TMI
212 affirmed. by tJre Supreme Court vide Order dated 28.07.2023. As I discussed
herein above, that the importer had frled Bond at the time of importation under
Advance Licence claiming benefit of Customs Notilication No. 18/2015 dated 01-04-
2015, as amended by Notifrcation No.79/2077-Cus, dated l3-lO-2O17. Further, said
NotifrcationNo. 18 /2O),5- Custom dated 01-04-2015 also laid down that if the
conditions specified in the notifrcation are not complied with, demand and recovery of
an amount equal to the duty along with interest will accrue. Thus, I find that, the
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importer has filed the Bond and according to which importer has contractual
obligation to pay tJ:e differential duty alongwith interest. Therefore, without prejudice
to the a-foresaid decision, I frnd that the importer is liable for payrnent of differential
Customs Duty of Rs. 183,10,80,587/- alongwith interest. Since the importer has paid
the differential duty alongwith interest, Bond filed by the importer is not required to
be enforced.

25.1 As discussed above and relying on the decision of Hon'ble Supreme Court in
case of Union of India Vs. Cosmo Films Ltd reported as 2023 (72) GSTL 147 (SC)

wherein Honble Supreme Court has held that pre-import condition, during
October,2O17 to January,2O19, in Advance Authorization Scheme was valid. I frnd
that the Importer has failed to comply with the pre-import conditions as stipulated
under Notification No. 18/2O15 dated 01-04-2015, as amended by Notifrcation No.
79l2Ol7-Ctts, dated 13-10-2O17 and therefore, imported goods under Advance
Authorization claiming the benefrt of exemption Notifrcation No. No.18/2015 dated 01-
O4-2O15, as amended by Notification No.79/2O77-Cus, dated l3-lO-2OI7 are liable
for confiscation under Section 1 1 1(o) of the Customs Act,7962.

25.2 As the impugned goods are found liable to confrscation under Section li 1 (o) of
the Customs Act, 1962,I frnd it necessary to consider as to whetler redemption fine
under Section I25(l) of Customs Act, 1962 can be imposed in lieu of confiscation in
respect of the imported goods, which are not physically available for confiscation.
Section i25 (1) of the Customs Act, 1962 reads as under:-

"125 Optlon to pay flne in lieu of confiscation -
(1) Whenever confrscation of any goods is authorised by this Act, the oflicer
adjudging it may, in tle case of any goods, the importation or exportation

whereof is prohibited under this Act or under any otJeer law for the time
being in force, and shall, in the case of any other goods, give to the owner of
tJre goods [or, where such owner is not known, the person from whose
possession or custody such goods have been seized,l an option to pay in
lieu of con{iscation such fine as the said offrcer thinks frt..."

25.3 I frnd that the importer has wrongly availed the benefrt of Notifrcation
No.18/2015 dated OI-04-2015, as amended by Notification No.79/2O77-Cus, dated
73-),O-2O17 and further imported goods have been cleared after the execution ofBond
for the clearance of the imported goods under Advalce Authorization. I rely on the
decision in the matter of Weston Components Ltd. v. Collector reported as 2OOO (1 15)

E.L.T.278 (S.C.) wherein Honble Supreme Court has held that:

"It is contended bg the learned Counsel for th.e appellant tL'Lat redemption fine
could not be imposed because tLrc goods u)ere no longer in the custodg of the
respondent-authoitg. It is an odmitted fact that the goods uere releosed to the
appelLant on an applicotion made bg it and on the appellant executing a bond. Unler
these circumstances if subsequentlg it is found that the import wa.s not ualid or that
there wos ang other inegulaitg uthich utould entitle the cllstoms autl,aities to
confi.scate the said goods, then tlLe mere fact that the goods were relea-sed on the bond
being executed, u-tould not take auaA the pouer of the customs authoities to leuy
redemption fine "
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25. Whether subJect goods having assessable value of Pa.3662,L6,LL,74O I -
imported through DaheJ Port, under the subJeet Advance Authorizatlons shall
be held liable for confiscation under Section 111(o) ofthe Customs Act, L962, for
being imported avalling incorrect exemption of IGST itt terms of the Notllication
No. 18/2O15 dated O1-O4-2O15, as amended by Notiflcation No. 79l2O17-Cus,
dated 13-10-2017, without complying with obligatory pre-import condition laid
down under the sald notification?



25.4 I further find that even in the case where goods are not physrcally available for
confiscation, redemption fine is imposable in light of the judgment in the case of
M/s. Vlsteon Automotive Systems Indta Ltd. reported at 2O 18 (OO9) GSTL
O142 (Mad) wherein the Hon'ble High Court of Madras has observed as under:

The penaltg directed against the [mporter under Section 112 and the

fine pagable under Section 125 operate in tu-to different fields. The fne
under Section 125 is in lieu of confiscation of the goods. The payment of
fine follou.ted up bg pagment of dutg and other charges Leuiable, as per
sub-section (2) of Section 125, fetches relief for the goods from getting
confscated. Bg subjecting the goods to paAment of dutg and other
charges, the improper and irregular importation is sought to be
regulaised, uthereas, bg subjecting the goods to payment of fine under
sub-section (1) of Section 125, the goods are saued from getting
confiscated. Hence. the ouailabilitu of the aoods is not necessaru for
lm )oslno the redem n tion fine. The onent rds o Section 125
"Whene co au ns b s Act
bnnqs out the point clearLu. The pouer to tmpose redemption fine
spinqs from the autLtoisation of confiscation of qoods prouided for
under Section 1 1 1 of the Act. When once pou-ter of autltoisation for
confiscation of aoods qets traced to the said Section 111 of the Act, ue
are of the opinion that the phu sical auailabilitu of qoods is not so much
releuant. The redemption fi.ne is in fact to auoid such consequences

flouing from Section 111 ontg. Hence, the paAment of redemption fine
saues the goods from getting confiscated. Hence, their phusical
auailabilitu does not haue anu siqnificance for imposition of redemption

ne under Sec A We accordinglg ansluer question No
(iiil.

25.5 I also frnd that Hon'ble High Court of Guj arat by relying on this judgment, in
the case of Synergy Fertlchem Ltd. Vs. Union of India, reported in 2O2O (33)
G.S.T.L. 513 (Guj.), has held that even in the absence of the physical availability of
the goods or the conveyance, the authority can proceed to pass an order of
confiscation and a-lso pass an order of redemption frne in lieu of confiscation. In other
words, even if the goods or the conveyance has been released under Section 129 of tl:e
Act and, later, confiscation proceedings are initiated, then even rn the absence of the
goods or the conveyance, the pal.rnent of redemption fine in lieu of confiscation can be
passed.

25.6 In view of the above, I frnd that redemption fine under Section 125 (1) is liable
to be imposed in lieu of confiscation of subject goods having assessable value of
Rs.3662,16,11,740/-rr-rported through Dahej Port, under the subject Advance
Authorizations as detailed in Table I0 herein above.

26. Whether the lmporter is liable to Penalty under Section 112 (a) of the
Customs Act, L962?

26.1 I frnd that Honble Supreme Court in the case of Cosmo Film Ltd. has held that
importer was required to comply with the ?re-Import' conditions as mentioned in
Notification No. 18/201S-Cus dated as amended vide Notification No. 79/2017- Cus
dated. Thus, it is undisputed fact that importer by not complying with the condition
of aJoresaid Notification has rendered the goods liable for confiscation under Section
111 (o) of the Customs Act, 1962. I frnd that mens rea is not required in impostion of
penalty under Section 112 (a) of the Customs Act, 7962. I place reliance on the
decision of Hon ble Madras High Court rendered in ttre case of Commissioner v.
Bansal Industries reported in 2OO7 l2o7l E.L.T.346 @ad.) wherein it has been held
as under:

n7
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"7. lt is oft-repeatedly held that mens red is not an essentia-l ingredient for
contravention of the provisions of a civil law. The Apex Court recently in Chairman,
SEBIv. SLviram Mutual Fund [(2006) 5 SCC 361] held as under :

"Mens rea is not an essential ingredient for contravention of the provisions of a ciwil

Act. Unless the language of the statute indicates the need to establish the element of
merls rea, it is generally sulficient to prove that a default in complying with the statute
has occurred ald it is wholly unnecessary to ascertain whether such a violation was
intentional or not. The breach of a civil obligation which attracts a pena-lty under the
provisions of an Act would immediately attract the ler,y of penalty irrespective of the
fact whether the contravention was made by the defaulter with any gul-lty intention or
not."

ln view of the above, I frnd that importer is liable for penalty under Section I12
(a) of the Customs Act, 1962 for non observalce of the pre-import conditions set out in
Notification No. 18/2015 dated 01-04-2015, as amended by Notifrcation No.7912017-
Cus, dated L3-|O-2O17, which rendered the goods liable to confrscation under section
I l1(o) of the Customs Act, 1962.

26.2 | find that importer by relying on the decision of Mahindra & Mahindra Ltd has
contended that without substantia-l provision under Section 3 of the Customs Tariff
Act, 1975, penalty cannot be imposed. This plea is not acceptable as the penalty
provisions invoked under Section 112 (a) is for contravention of the Provisions of
Section 1 1 1 (o) of the Customs Act,7962. Section 1 12 (a) of the Customs Act, 1962
read as "u.tho, in relotion to ang goods, does or omits to do any act tuhich act or omission
would render such goods liable to confiscation under section 117, or abets the doing or
omission of such an act, ". Thus, I frnd that goods imported by the importer is liable for
confiscation under Section 1 1 1 (o) of the Customs Act, 7962. Thus, as the importer
failed to observe the 'pre-import' condition set out in Notifrcation No. 18/2015 dated
01-04-2015, as amended by Notification No.7912O77-Cus, dated 13-10-2017, the
goods imported by them is liable for confiscation and for such act ald omission on
the part of importer, attracts the Penalty under Section 112 (a) of tl'.e Customs Act,
1962 and once by act and omission of importer, goods are heid liable for conf,rscation,
consequently, the importer is also liable for penalty under Section 112 (a) of the
Customs Act, 1962.

27, 1 ftnd that rmporter has taken plea that Additional Director General, DRI does not
have jurisdiction to issue the SCN and referred the defrnition of 'Proper Officer'defined
in Section 2(341 of the Customs Act,l962 and submitted tl'rat person who has made
assessment under Section 17 is the proper officer to issue Show Cause Notice under
Section 28 of the Customs Act ald stated that this proposition aLso finds support in
the judgment of the Supreme Court in Commissroner of Customs vs. Sayed Ali & Anr.,
reported al 20ll (265) ELT 17(SC). I frnd that consequent to the decision of Honble
Supreme Court in case of Cannon India Pvt. Ltd. Vs. Commissioner of Customs
reported in 202l(376) E.L.T. 3 (S.C.) Finance Act,2022 has cured the so-called defects
pointed out by the Hon'ble Supreme Court in Canon India Private Limited Vs.

Commissioner of Customs and further, under Section 97 of the Finance Act,
2O22,there is a va-lidation of action taken or function performed before the date of
commencement of Finance Act, 2022 under various Chapters of the Customs Act by
any oflrcer of Customs, as specified in Section 3 of the Customs Act,1962 as amended,
where such action was in pursuance of their appointment ald assigrring of functions
by the Central Government or the Board under the Customs Act, 1962. Therefore, I
frnd that plea of the importer that DRI has no jurisdiction to issue Show Cause NoLice

i.s not tenable.
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2A. In view of foregoing discussion and frndings, I pass the following order

::ORDER::

(1) I confirm the demand of Duty of Customs amounting to Rs.
183,10,80,587/- (Rupees One Hun&ed Eighty Three Crore, Ten Lakh,
Eighty Thousand, Five Hundred and Eighty Seven only) as detailed in
Table-1O of the SCN under Section 28 (8) of the Customs Act, 1962 and
order appropriation of Rs. 183,10,80,587/-already deposited against the
said confirmed demand.

dated

,ob
(Shiv Kumar Sharma)
Principal Commissioner

(i') I order to recover the interest at appropriate rate in respect of demand
confirmed at Pa-ra (i) above under Section 28AA of the Customs Act, 1962
and order to appropriate interest amounting to Rs. 30,30,94,754/-
already pard as detailed in Table- 10 of the SCN towards the interest
liability against the confirmed demand at Para (i) above.

(ii,) I hold the subject goods having assessable va1ue Rs. 3662,16,17,740 /-
imported through Dahej Port under the subject Advalce AuthorizaLions
as detailed in Table-lO liable for confiscation under Section 111 (o) of
the Customs Act, L962. However, as the goods are not physically
available for confiscation, I impose redemption fine of Rs. 25,00,00,000/-
(Rupees Twenty Five Crore only) in lieu of confiscation under Section
125 of the Customs Act, 7962.

(iv) I impose a pena-lty of Rs. 5,00,00,000/- (Rupees Five Crore only) on M/s.
Hinda-ico Industries Ltd., Aditya Birla Centre, S.K. Ahire Marg, Worli,
Mumbai 400030 under Section 112(a) of the Customs Acr, 1962.

29. This order is issued without prejudice to any other action that may be taken under
tJ.e provisions of the Customs Act, 1962 and Rules/Regu.lations framed thereunder or
any other law for the time being in force in the Republic of India.

30. The Show Cause Notice No. DRJ,IKZU ICF /ENQ- 108 0NT-09)/2018
01.08.2019 is disposed off in above terms.

^

g
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DIN: 2O24O37lMNOOOOOOC7AD

F.No. VIII/ 10-64/COMMR. / OeAl 2019 Date:28.03.2024

M/s. Hindalco Industries Ltd.,
Aditya Birla Centre,
S.K. Ahire Marg, Worli,
Mumbai 4OOO3O

Copy to:-

1. The Chief Commissioner of Customs, Gujarat Zone, Ahmedabad for information
please.

2. The Additional Director General, DRI, Kolkata Zonal Unit, Kolkata-700071.
3. The Deputy Comrnissioner of Customs House, Dahej for information please.
4. The Additional Commissioner of Customs(TRC), Ahmedabad for necessar5r

action.
5. The Superintendent of Customs(Systems), Ahmedabad in PDF format for

uploading on the Officra1 Website of Customs, Commisionerate, Ahmedabad.
6. Guard Fi1e.
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