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| This copy is granted free of cost for the private use of the person to whom it ;

is issued.
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| ' Under Section 129 DD(1) of the Customs Act, 1962 (as amcndcd], in rcspccl
' of the following categorics of cases, any person aggrieved by this order can
prcﬁr a Revision Application to The Additional Secretary/Joint Secretary

'(va1310n Application), Ministry of Finance, (Department of Revenue)
Parliament Strcet, New Dclhi within 3 months from the date of

communication of the order. -
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(b) |not unloaded at their place of destination in India or so much of the quantity

of such goods as has not been unloaded at any such destination if goods

‘ ‘unloaded at such destination are short of the quantity required to be
'unloaded at that destination.

S 4

‘any goods loaded in a conveyance for importation into India, but which are |
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(¢) |Payment of drawback as provided in Chapter X of Customs Act, 1962 and
fl the rules made thereunder. e — o
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| The revision application should be in such form and shall be verified in such s
' manner as may be specified in the relevant rules and should be accomp‘amed Fa  \*

by :

\(a,-) aﬁéﬁmlm()%ﬁaﬁsﬁﬁﬁjﬁl%a{%ﬂ?ﬁﬂfﬁﬁﬁmwsﬁﬁﬂ?;.‘-
39 QW &1 4 wfawi, ﬁfﬂaﬁwuﬁrﬁmﬁaﬁwwﬁmg"

(a) | 4 copics of 1h1<, order "bf‘aring, Court Fee S;za_l_mp of paisc ﬁ?‘r_y‘only in one |
| copy as prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.
(@)F mﬁﬁﬁ%mmuqamaﬁ4uﬁmuﬁtﬁ

4

(b) copies of the Order-in-Original, in addmon 10 rclevant documents, if any
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(€) 4 copics of the Application for Revision.

i

Page 2 of 11



File No. §/49-47/CUS/IMN/MAY/2025-26
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(d) | The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- |
(Rupees two Hundred only) or Rs.1,000/- (Rupees one thousand only) as
the case may be, under the Head of other receipts, fees, fines, forfeitures
and Miscellancous Items being the fee prescribed in the Customs Act, 1962
‘ (as amended) for filing a Revision Application. If the amount of duty and
interest demanded, fine or penalty levied is one lakh rupees or less, fees as
Rs.200/- and if it is more than one lakh rupces, the fee is Rs.1000/-. |
T € 2 % i gfea amwel ¥ s o Wl & wew @ A B
wfdd 39 ey ¥ 3Mgd HeHW &xdl g a 4 Hwyges fufam 1962
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___"_I-nh re_spgct of cases other than these mentioned under item 2 above, ar_ly'
| person aggrieved by this order can file an appeal under Section 129 A(1) of
| the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and
Service Tax Appellate Tribunal at the following address :

ﬁlm— ] ,%ﬁa_mﬁ Yeh g U9 | Customs, Excise & Service Tax

oY uifery 3t ufyft adg de | Appellate Tribunal, West Zonal
I ' Bench

Gﬂil ﬂﬁﬂﬁ, ETEWI?” Hd-, m 2nd Rlpor, Bahumali Bhavan,
fIRYTTR Yo, SERAT EHCEG - | Nr.Girdhar Nagar Bridge, Asarwa, i
180016 Ahmedabad-380 016 |
5. dures ofufTH, 1962 @ URT 129 T (6) & A, WD afufram,
| 1962 @ URT 120 T (1) ¥ ad orfle ¥ W Pufifla gee dow ¥
"Under Section 129 A [6]_6f-thc_z_2ustoms Act, 1962 an appeal under Section 'g
129 A (1) of the Customs Act, 1962 shall be accompanied py a fee of :

it | |G A | i foeh HqHarged eI §RT | 74T eh
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A | |
where the amount of duty and interest demanded and penalty levied by any
officer of Customs in the case to which the appeal relates is five lakh rupees |

FHEN
-T/ | or less, one thousand rupecs; .
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(b) " where the amount of ddty and interest demanded and penalty levied by any
officer of Customs in the case to which the appeal relates is more than
five lakh rupees but not exceeding fifty lakh rupces, five thousand rupceces ;

“an | erdte @ Wi e |/ Sgt frl ATATRed BT GRT W T S
Wmammnmésaﬁmmmmﬁa{ﬁaﬁiﬁ;l
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| (d) " An appeal against this order shall lic before the Tribunal on payment of 10%

O,

| where the amount of duty and interest demanded and penalty levied by any

|
. officer of Customs in the case to which the appeal relates is more than fifty

lakh rupecs, ten thousand rupces
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ST |

of the duty demanded where duty or duty and penalty are in dispute, or

- penalty, where penalty alone is in dispute.
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Under section 129 (a) of the said Act, cvery application made before the

‘ Appellate Tribunal-

| (@) in an appeal for grant of stay or for rectification of mistake or for any

| other purpose; or

| (b) for restoration of an appeal or an application shall be accompanied by a

‘i fec of five Hundred rupees.
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ORDER-IN-APPEAL

1s Brief facts of the case

1.1 M/s K.P.G. Enterprise Recyclers LLP, Plot No. 91/M, Ship Recycling Yard,
Sosiya, District, Bhavnagar. (herein after referred to as the “Appellant for the
sake of brevity) has filed the present appeal against Order-In-Original No.
66/AC/BVR/2024-25 dated 26.12.2024 (herein after referred to as the
“impugned order”) issued by the Assistant Commissioner, Customs Division,

Bhavnagar (herein after referred to as the “Adjudicating Authority).

1.2. A refund amount of Rs. 41,927/~ was sanctioned to the Appellant under
section 27 of Customs Act by the Assistant Commissioner. Customs Division,
Bhavnagar vide his Order-in-Original no. 12/CUS-REF/2023-24 dated
29.09.2023. The amount was paid to the Appellant on 3.10.2023.

1.3. After sanctioning of refund claim, it was observed that while sanctioning
the refund the Assistant Commissioner had not properly examined the aspect of
unjust enrichment as per Board's Circular No. 07/2008 dated 28.05.2008.
Audited Balance Sheet and other related financial records, certificate of CA ectc.
had not been verified to find that the refund claimed was reflected in the books
of account of the claimant as "claims receivable". If the duty paid was shown as
expenditure and formed part of Profit and Loss account of the claimant then as

a settled position in law, incidence of duty has been passcd on to other person.

1.4. Being aggrieved with the order passcd by the Assistant Commissioner.
Customs Division, Bhavnagar, the department had filed appecal before Hon'ble

Commissioner (Appeals), Customs, Ahmedabad on the grounds that:

“The adjudicating authority did not examine the aspect of unjust enrichment as
Board's Circular No. 07/2008 dated 28.05.2008. The adjudicating authority
netioned the refund claim to the Claimant without examining the relevant
ial records to determine as to whether burden of duty has been passed on

ultimate buyer or otherwise. Since oil imported alongwith the vessel coming

authority to examine the relevant financial records to verify if the Customs duty
paid at the time of import has been shown as revenue expenditure or receivable
from the Government in books of account so as 1o ascertain the test of unjust
enrichment with regard to refund claim filed by the Claimant. However, the
adjudicating authority has not verified these aspects and sanctioned the refund
claim of Rs. 41,927/~ to the Claimant. Hence, the impugned Order In-Original No.
12/ CUS-REF/2023-24 dated 29.09.2023 was examined by the Department n

\913\”“7"\ ooy
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exercise of powers vested under section 129 D (2) and it was of the view that the
impugned order is not legal & proper and hence an appeal is required to be filed
against the impugned order before the Commissioner of Customs (Appeals),

Ahmedabad”.

1.5. Thus, it appearcd that the refund of Rs. 41.927/- was erroncously
sanctioned to the Appellant vide Order-In-Original No. 12/CUS-REF/2023-24
dated 29.09.2023 by the Assistant Commissioner under section 27 of Customs

Act, 1962 which was required to be recovered from them under section 28 of

Customs Act. In view of above, show cause notice no. GEN/ADJ/AC/334/2024- .

0% DC/AC-Div-BVR-Cus-Prev-Jamnagar dated 06.03.2024 was issucd to M/s.
K.P.G. Enterpriscs, Plot No. 91 M. Ship Recycling Yard, Sosiya, Dist-Bhavnagar-
364081, as to why-

(1) Refund of customs duty of Rs. 41,927/- (Rupeces Forty One Thousand Nine
Hundred Twenty Seven only) as crroncously sanctioned and granted should not
be recovered from them under Section 28 of the Customs Act, 1962 and

(ii) Interest at appropriate rates, should not be demanded and recovered from
them on the amount (i) above from the date of such erroncous refund under

Section28AAoftheCustomsAct, 1962.

1.6 The show causc notice dated 06.03.2024 vide the impugned order wherein
the Adjudicating Authority confirmed the demand of Rs. 41,927 under Section
28 of the Customs Act, 1962 along with interest under Section 28AA of the

Customs Act, 1962.

1.7 Being aggrieved by the impugned order, the Appellant preferred the present
appeal.

2. Ground of Appeal submitted by the Appellant

2.1. The Appellant submitted that the Order-in-Original dated 26.12.2024 of the £

_ ) ; ) _ o &
Assistant Commissure, Customs by which he confirmed the demand -as
\ g N

- o - . 3 - H \.'J_' i - -"';
erroncously sanctioned and dirceted recovery of the refund amount along withy, ——

interest is untenable le should have refrained from adjudicating the matter

which is sub-judice before Hon'ble Commissioner (appeals). He erred in not
appreciating the SCN dated 6-3-2024 was a protective demand notice, pending
appeal of department before first appellate authority, was not required to be

adjudicated as the same resulted in multiplicity of proceedings

2.2. The appellant crave leave to refer to and rely upon the grounds of appeal

already submitted in main appecal which is pending before your Honor. A the cost

e@‘gu\& -
"
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of repetition, the appellant submits that the sale invoice reflects that appellant
has not charged customs duty to the buyer of fuel and od sccondly, from the
financial records viz. Profit and Loss Account it is undisputed position that
appellant has absorbed the incidence of duty paid on fuel and oil and finally,
removal of fuel and oil were by-products of appcllant's business of obtaining iron
and steel scrap and a necessity, as submitted herein above, fuel and oil are sold
below cost price of such goods, which indicates that appellant could not have

passed on the incidence of customs duty so paid to its customer.

2.3. In view of above submissions, the Appellant contested that incidence of duty
on fuel and oil has been absorbed by the appellant and the same cannot be said
as passed on to its customers; bar of unjust enrichment therefore do not apply

to the refund of such duty.

2.4. The appellant craves leave to add, alter, vary, amend and submit additional
documents, case laws ctc. when required. Thus based on the above, the
Appellant prayed for the following: -

i. In view of forgoing submissions, the appellant humbly prays that the impugned
Order No. 66/AC/BVR/2024-25 dated 26.12.2024 kindly be set aside,

ii. To grant any other or further relief (s) as deems fit in the interest of justice.

2.5 The Appellant filed application for condonation of delay wherein it has
been submitted by the Appellant that they have received QIO dated 26.12.2025
on 12.02.2025 by hand delivery. Initially, the applicant was under the
impression that an appeal has been preferred against the same demand
amounting to Rs. 41,927 /- and hence, there was no requirement to file an appeal
against impugned order which itself is passed confirming protective demand
notice. However, upon proper calculation, it was advised that a separate appeal
ight be required to be filed against the said order. In the above circumstances,
of 19 days in filing the present appeal occurred which was entirely
ntional. The Appellant further submitted that no prejudice will be caused
Respondent of delay is condoned. On other hand, irrcparable damage may
Be aused to applicant if delay is not condoned. Thus, bascd on the above, the

Appellant requested to condone the delay in the interest of justice.

3. PERSONAL HEARING:

Opportunity of personal hearing was granted to the Appellant. Shri Rahul
Gajera appeared for personal hearing in virtual mode on 15.07.2026 wherein he

re-iterated written submission filed during the appeal.

Uis

\

o
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4. DISCUSSION AND FINDINGS:

4,1 On pecrusal of the appcal filed by the Appellant, it is observed that the
Appellant has filed the form CA-1 on 05.05.2025. The date of 010 is 26.12.2024
and the Appellant has mentioned the date of receipt of OI0 as 12.02.2025.
Therefore, there scems to be considerable delay between the date of 010 and the
date of receipt of O1O as mentioned by the Appellant. Therefore, an email dated
17.07.2026 was sent to the Custom Division, Bhavnagar to submit the date of
dispatch of OIO or the date of receipt of OIO as available with their office. The
Customs Division office vide email dated 17.07.20256 enclosed the signed
receipt of the OlO wherein the authorized signatory has received the OIO on
27 12.2024. Thercfore, for the purpose of limitation, it is held that the impugned
Order-in-Original dated 26.12.2024 was received by the appellant on
27.12.2024. Whereas, the appeal has been reccived in this office on 05.05.2025.

Sereenshot of the receipt of OIO is produced below for rcady reference.
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Thus, it is proved that this appeal has been filed after a delay of 129 days fr(.-)if\\ril-"i

the date of receipt of O10. Therefore, 1 find that the Appellant has filed the appeal
after a period of more than 69 days, from the date ending the period of 60 days
as prescribed for filing appeal under Section 128(1) of-the Customs Act, 1962.

49 It is observed that the appellant has applied for condonation of delay in
vide application dated Ni. In this regard, | have gone through the provisions of
limitations for filing an appeal as specified under Section 128 (1) of the Customs
Act, 1962. Thus, it is relevant to refer the legal provisions governing filing an

appeal before the Commissioner (Appeals) and his powers to condone the delay

KB
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File No. S§/49-4 TCUS/IMN/MA Y/2025-2¢
in filin
g appeals beyond 60 days. Extracts of relevant Section |

28 of the Customs
Act, 1962 are reproduced below for case of reference: ;

SECTION 128. Appeals to [Commissioner (Appeals)|. (1) Any person

aggrieved by any decision or order passed under this Act by an officer of
customs lower in rank than a [P

ot rincipal Commissioner of Customs or
Commissioner of Customs]

s may appeal to the [Commissioner (Appeals)|
[ within sixty days] from the date of the communication to him of such decision
or order.

[Provided that the Commissioner (Appeals) may, if he is satisfied that the

- appellant was prevented by sufficient cause from presenting the appeal within
the aforesaid period of sixty days, allow it to be presented within a further
period of thirty days. |

4.3 Section 128 of the Customs Act, 1962 makes it clear that the appeal has
to be filed within 60 days from the date of communication of order. Further, if
the Commissioner (Appeals) is satisfied that the appellant was prevented by
sufficient cause from presenting the appeal within the aforesaid period of 60

days, he can allow it to be presented within a further period of 30 days.

4.4 It will also be relevant to refer to the judgment of Hon’ble Supreme Court
in case of Singh Enterprises — (2008 (221) E.L.T. 163 (S.C.)|, wherein the Hon'ble
Apex Court had, while interpreting the Section 35 of the Central Excise Act,
1944, which is pari materia to Section 128 of the Customs Act, 1962, held that
the appeal has to be filed within 60 days, but in terms of the proviso, further 30
days’ time can be granted by the appellate authority to entertain the appeal. The
proviso to sub-section (1) of Section 35 makes the position crystal clear that the
appellate authority has no power to allow the appeal to be presented beyond the

period of 30 days. The relevant para is reproduced below:

“8.  The Commissioner of Central Excisc (Appeals) as also the
Tribunal being creatures of Statute arc vested with jurisdiction to
condone the delay beyond the permissible period provided under the
Statute. The period upto which the prayer for condonation can be
accepted is statutorily provided. It was submitted that the logic of
Section 5 of the Indian Limitation Act, 1963 (in short the *Limitation
Act’) can be availed for condonation of delay. The first proviso to
Section 35 makes the position clear that the appeal has to be preferred
within three months from the date of communication to him of the
decision or order. However, if the Commissioner is satisficd that the
appellant was prevented by sufficient cause from presenting the
appeal within the aforesaid period of 60 days, he can allow it to be
presented within a further period of 30 days. In other words, lh.is
clearly shows that the appeal has to be filed within 60 days but in

Yot

Page 9 of 11



imc can be granted by the
. The proviso to sub-scction
¢ appellate

terms of the proviso further 30 days U
appellate authority to entertain the appea
(1) of Scction 15 makes the position crystal clear that th
llow the appeal to be presented beyond

authority has no power 10 @ d
s the position clear

the period of 30 days. The language used make : |
that the legislaturc intended the appellate authority to cntc‘rtam the
appeal by condoning delay only upto 3() days after the cxPlry of 60
days which is the normal period for preferring appeal. Therefore,
111;1'(: is complete exclusion of Section 5 of the Limitation Act. The
Commissioner and the High Court were therefore justified in holding
that there was no power (o condone the delay after the expiry of 30

days period.”

4.5 The above view was reiterated by the Hon’ble Supreme Court in Amchong
Tea Estate [2010 (257) E.LT. 3 (S.C)]. Further, the Hon’ble High Court of
Gujarat in casc of Ramesh Vasantbhai Bhojani — 2017 (357) E.L.T. 63 (Guj.)|
and Hon’ble Tribunal Bangalore in the casc of Shri Abdul Gafoor Vs
Commissioner of Customs (Appeals) 12024-'I‘IOL—SE)S—CESTAT-BANGl have

taken a similar view while dealing with Scction 128 of the Custoras Act, 1962.

46 In terms of legal provisions under Section 128 of the Customs Act, 1962
and in light of the judicial pronouncements by the Hon’ble Supreme Court,
Hon’ble High Court and Hon’ble Tribunal Bangalore, it is settled proposition of
law that the appeals before first appellate authority are required to be filed within
90 days, including the condonable period of 30 days as provided in the statute,
and the Commissioner (Appeals) is not empowered to condone any delay beyond
30 days.

4.7 Further, an cmail dated 20.07.2026 was also send to the Appellant to
submit clarification regarding the date of receipt of OIO as claimed by them and
the date of receipt of O10 as reported by the Custom Division, Alang, Bhavnagar.

However, no reply was received from the Appellant.

4.8 In light of the above observation, I find that the appeal has been filegd;
90 days from the date of receipt of the impugned order. | find that the ap, :

becen filed by the Appellant after a period of 39 days from the date erifcgz hes 9
%\ N | g
: 3

period of 90 days. [ am not empowered to condone the delay in filing the & dpeal v
beyond the period specified in Section 128 of the Customs Act, 1.962.%_,:/
the same is held to be time barred.

4.9 It is also observed that impugned order has confirmed the demand of Rs.
41,927 /- under Section 28 of the Customs Act, 1962 along with interest under
Scction 28AA of the Customs Act, 1962. Therefore, the Appellant was also liable
for a pre-deposit of 7.5% of the confirmed demand. With respect to the

requirement of mandatory pre-deposit of 7.5% for filing the appeal, it is observed
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File No. S/49-47/CUS/IMN/MAY/2025-26

that the Appellant has not paid the mandatory pre-deposit as required under
Section 129E of the Customs Act, 1962. Therefore, the appeal is not admissible

on the aforementioned ground also.

5. In view of the discussion made above, I do not admit the appeal filed by
the Appellant on the grounds of limitation and non-payment of mandatory pre-
deposit of 7.5 % of the disputed amount without going into the merits of the case.

\ {’%\'”L'..-;
//ATTESTED ' e ’}"pz.fo )
U ls Q.ls&:}-
eft TE
m%ﬁ?;? ’_ENDENY (Vishwajeet Singh)
cus FOMS‘(APF:;EACS)';T;Trg[)m:;}m Commissioner (Appeals),
o ) Customs, Ahmedabad

F. No. S/49-47/CUS/JMN/MAY/2025-26 Date: ....07.2026

By Registered post A.D
M/s K.P.G. Enterprise, Plot No. 91/M, Ship Recycling Yard, Sosiya,'District,
Bhavnagar.

Copy to,
1. The Chief Commissioner of Customs, Gujarat, Custom House,
Ahmedabad. (email: ccoahm-guj@nic.in ).
9. The Commissioner, Customs (Prev), Jamnagar.
3. The Deputy/Assistant Commissioner, Custom  Division, Alang,
Bhavnagar.
4. Guard File
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