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is iss ucd.

mqr{fo. odUftqq 1eG2 ot urrl r2e d d trl (q?fi

Fsfrfr. *m & qmd & strru C alt qk {s
Gfl-{d c-{{s 6-{-dr A d gs entcr 01 qrR ft1 6rft€

orq-t sE-qzrigffi sfus trrrilfi €qitrql, f+r rizrcq, t

qrrf, T{ ffi o1 g-{ft&rq .:nd-c+ q-qa o-t s-ot ?.

T6 sfr ss qR & Frff gqfrq & frs gffi fr ff qffi B fuq+-crc T6

qrfr fu-qr qqr t.
This copy is grantcd frce ol cost foi thc privatc usc of the person to whom it

tr{riftrdl +rtftq

crrtcr fr srq-+ d
t:q-fi+&or{i
t[-qw frl{nrl €ss

eTFq fr rrEd 6'{n'

I

(6(
(a)

+i-q & pq fr rfl-qrfud ot{ qre.

any goods imporl cci

r+rra fr on+m o-ri fu ffi srd{ i dldl TEIT t{r{d ffi, rrn-q

any goods loadcd in a convcyancc for importatron into India, but which arc

not unloadcd at thcir placc of dcstination in India or so much of the quantity
of such goods as has not bccn unloadcd at any such destination if goods

unloaded at such dcstination are short of the quantity required to be

unloaded at that dcstination.

19oi & eitqrq x d?{r sgb' 3{ il{rq rrg tuqd
a-f,d {@'Erq-S q,1 3{-Erqrft

Paymcnt of drawback as providcd in Chapter X of Customs Act, 1962 and
thc rulcs madc thcrcundcr.
ga-fiem rfi}eq q-, {irrd frqqrqtft fr frfrEg
ftrsb ct-mrfd sfl-+1 qiq sft wqrft ofu us
e-{fr d+ qrB( 

,

Thr: rcvision applical ion should bc in such form

& srrr ffiEq-d ft'rrrEild

manncr as may bc spccilicd in t.hc rclcvant. rules and should be accompani

Eq(

b

gr(

C

*il Eii

by

and shall be verified in

rrg

s of thc O rdcr, in- Origr nal, in addition to relcvant documents if any
b ftq onilq-q eff rfrqr(rr)

(r: 
)

o'ld at \re,tszo il c-{ fr.e er1qff & 3{rftc1

fuo:c

4 copics ol this ordcr, bcaring Court Fce Stamp of paise fifty only in one
copy as prcscribcd under Schcdule I item 6 of the Court Fee Act 1870.

(ts) tcrc-e Crdrhil] S offirdr qrq Xo .t{rhi6 a qfrqi, qR
(b)

{q ent{r o1 a nftqi, fur*1 f'o ufr fr q-qrg tfr et qrrrrcrq IFs.
il4T d-{r qGq.

' ' -" ..r'! ,'

a

4 copic

ffrsrrl 4

1

-\-q?

t 
jndcr Scct ion I 29 Dl){ I ) of thc Or.rstoms Act, 1 962 (as amended), in respect

of thc following cat.cgorit-'s of cascs, arly pcrson aggrieved by this order can

prcfcr a Ilcvision Application to Thc Additional Secr<:tary/Joint Secretary

(Rcvision Applical.ion), Ministry of F'inance, (Department of Revenue)

Parliamcnt Strcc1., Ncw l)clhi within 3 months from thc datc of

communication of thc ordr:r.

FrgfrR{d' fiBfud ontqt/rj.a.. rclaling 1o :

I

R{T;T q-{ rralt c rrg rrrf, qT tsg rl<rdl eIFT r[{ ailt qr+ } ffrq sttGra

q-r6 3-drt n 51r+ trt qT Bq rr*rdr 1rfi;r r1g rart rrq qrd a1 TTHI fr ortf}fd
qrf, fr s."S d.

I

4 copics ol lhc Applicat.ion lor Ilcvision.
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(q) g{fr&rul {rq-{ F-{i }. frq Sqr{-ffi orf'uftqq, ruoz lutn dsilRrdr fr

frqfftd at{ m rrq {ftq, pts,Ers,q-ffi ei-t ffiq Ed & sft{ }. ortfi-< enm B

fr u. zoor-1sqg d fr craql r.r000/-(Fw \'tr'EsR qa l, *sr fi crqET d, +
gre fua Trrdn & grnDro a-ora fr . em. r 61 d sfuqr qR {m', qirn rrqr qrq,

drnqr rrql 6s 6t {ft ri{ Fqq \,is Erct qr s{r$ 6c d d tS ats &'sq fr
v.zoor- efu qR go ortq i vlu-o fr fr 69 5 5u fr o. r 00(,/-

(d) The duplicate copy of the T.R.6 cha.llan evidcncing payment ol Rs.200/-

(Rupees two Hundred only) or Rs.1,000/- (l?upccs onc thousand only) as

the case may bc, undcr the Head of othcr rccci;:ts, fccs, fines, forfciturcs

and Misccllancous Itcms bcing thc fcc prcscribcd in thc Customs Act, 1962

(as amcn<icd) for filing a llcvision Application. lf thc amount of duty and

interest demandcd, fine or pcnalty lcvicd is onc lakh rupccs or less, fecs as

Rs.200/- and if it is more than one lakh rupccs, thc fcc is Rs.1000/-

{{s.2 3{rftq qfi-d qTqdl t ordmr oseq qffi b ssiar n qfr ot{4

drk Es B{rt{r * urf,a r6qs 6-{f,r d A a Sqr{-o. ':tltftqs rssz

o1 trrr 12e g (1) & or$-q Qtd S.s.-. q Sqqw' at*q ilflrc {ffi'
.:fu e-fl 6-{ Brftf, erRrorq & scqr ffiRq-a qi w erfte or rgo-e 3

In respect of cases other than thcsc mcntioncd undcr itcm 2 abovc, any

person aggrievcd by this ordcr can filc an appcal undcr Scction 129 A( 1) of

thcCustomsAct,tg62informC.A.-3bctorctht:Customs,Exciscand
Servicc Tax Appellatc 'l'ribunal at thc following addrcss :

, }ffq rsrE E_tr E fidl

a-i rrffiqsiifo*q, sfm *fiq fl-d

ffi qcFr, F6c 2,)(1 l.lo0r, llahumali Ilhavan,

Nr.Cirdhar Nngar l3ridgc, Asarwa,

Ahm<rdabad-lltiO 016

Customs,
Appellate
Bench

Excise &
Tribunal,

Service Tax

West Zon'al

filur+rR gd,

380016

Sqr{-tr
___.o'

t962 qrl

qrRc-

3fitl-{EI, srdffirdrd-

erfl*ftqc 1eG2 d uT{I 12e q (5) &'utft<, frurgw crRlftTc,

rrT{r 12e g (1) +. 3{fin 3{ftf, }' srq FrsFdBd EEh. riel fri

U
"-a". 

Se"tio.r-rzq AGf;iir,ct,]itonlt Act, 1962 an appcal undcr Section

I 29 L (l) of thc Custonts Act, I 962 shall bc accornpartit:d by a lcc ol

irfirT i sffid rTrtrA n q-di Rlfr €qr{-tr 3{Rrf,rfi gnr rTirn rrqr {ffi'
efu qrq dql drrrqt rrql (s o1 roq frs f,rrq 5qg qI rs$ o-q d fr

(31

f,r

E
t, \16" 6SR rEqq

*flc." tfr. at"ount olduty and intcrcst dcmandcd and pcnalty lcvicd by any I

officer of customs in thc casc to which thc appcal rclatcs is fivc lakh rupccs

o,rt q-Ers drrs fr eilcro c d fr; qiq E\iTR Fqq

*fr&" tfr" a-ou.,t of ariy and intcrcsl dcmandcd and pcnalty tcvied by any

olficer of Customs in thc casc to which thc apJrcal rt:latcs is morc than

fivc lakh rupccs but not cxcccding nftv la\jr ruRcls, fiyc !!oy",q1{tqp!": .

3{ffi il'Gftn ffitrq-frEft-ffi 3drrm-rfr sm qirn rFn {Gtr

si-t qrq aql crlrrr rnTI (s o1 ro-q qilrs f,rcs 5qq * 3{Rrr d d;

es 69r{ 5qq.

a
,(

GT,]

or Icss, onc thouszrrtd ruPCcs;

Jrflt t ffid qrq-a fr ri-6i frtS mqr{-tr g{Rror8 arr qirn rrqr {@-

efu qro d?fl drnql rrln {s ot roc qYq f,rs 5qq t u'{Yt d afto

(b)

I/rA\

OD
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whcrc thc amounl. of duty and inlr:rcst dcmandcd and pcnalty levied by any
officcr of Customs in thc casc to which thc appcal relate s is more than fifty
lakh rupccs, tcn thousand rupccs

6.

qlqqT 
I

(d) An appcal aflarinsl t his ordcr shzrll lir: bcl-o rc thc'l'ribunal on paymcnt of lO,t/o

ol I hr: duty d<:nranrlc<l whcrc duty or duty and pcnalty arc in disputc, or
pcnally, whcrc p<rnally al<tn<: is in disputc.
rqil3{ltfrqqoltrm r2e (q) +' €q&f qr{r{
rr- (6)n6-3ffure ftSqr.rmMqal gur+&frqurfrdorqu-qts{b fts
fu-qrreG{fi-d: - 3{qqr (tq eiftoqr s{r}fiqi6-rq-sr{f{+. fts Erq-{3na-fi&
slqEqAqtE tfror firimr*+ qrBs
Under scction 129 (al of
Appellatc 'l'ribunal-

t hc said Act , cvcry applicatron made before the

(a) in an appcal for grant ol stay or for rcctification of mistake or for any
othcr purposc; or

{s rflesl e ftEg r{f-qowT A sE-i, crn ,Ts {@ } 7" 1 [ ffi oE w, woi V@. q
TcF Cq rc faqrc d d, qr qs &',2" r o ercr oEi w, q6i +-d-d <s fu{rq n t, effi-o qET

(b) for rcstoral ion of an appctrl or an application shall bc accompanied by a
fec of fivc t-lundrcd rupccs.

Page 4 of 11

(c)

lU)



,L

/.)

I

lrilc No. S/49-4 7/('L.rSi.lM N/M n )'/20:5-26

ORDER-IN-APPEAL

1. Brief facts of the case

1.1 M/s K.P.G. Entcrprist' Rccyclcrs LI.l), I)lot No. 9l /M, Ship Ilccycling Yard'

Sosiya, District, Bhavnagar. (hcrcin aftcr rcf<:rrcd to as thc "Appcllant for tht:

sake of brcvity) has filcd thc prcsont agrpt:al zrgairtst Ordcr In Origin:rl No.

66/AC/BVR/2024-25 dated 26. 12.2024 (hcrcin aflcr rcft:rrcd to as thc

,,impugned order") issucd by thc Assistant conrmissioncr, customs Division.

Bhavnagar (herein aftcr rcfcrred to as thc "Adjudicating Authority)'

1.2. A refund amount of Rs. 41,927/, was sanctioncd to thc Appellant undcr

section 27 of customs Act by thc Assistant Commissioncr. customs Division,

Bhavnagar vide his order-in-c)riginal no. 12/CUS-REF 12023-24 dated

29.Og.2023. The amount was paid to thc Appcllant on 3 lO'2023'

1.3. After sanctioning of rcfund claim, it was obsc'rvcd thal. while sanctioning

the refund the Assistant commissioncr had not propcrly cxamincd the aspect of

unjust enrichment as per Board's circular No. 07/20o8 .datcd 28.05.20O8.

Audited Balance Sheet and other rclatcd financial records, certificate of CA etc'

had not been verificd to find that thc rcfund claimcd was rcflcctcd in thc books

of account of the claimant as "claims receivablc". If thc duty paid was shown as

expcnditurc and formcd part of Proflt and Loss account of thc claimant thcn as

a scttlcd position in law, incidencc of duty has bccn passcd on to other person'

1.4. Being aggrieved with the ordcr passcd by thc Assistant Commissioner'

Customs Division, Bhavnagar, the dcpartment had filcd appcal bcforc Hon'blc

Commissioner (Appcals), Customs, Ahmcdabad on thc grounds that:

"The adjudicating authoit!] did not examine the aspect of unjust enichment as

oard's Circular No. O7/2OO8 d"ated 28 O5'2OO8' The adjudicating authoity

nctioned the refund claim to the Claimanl utithout examining the reLeuant

al record.s to determine as to wlrcther burden ol dutg has been passed on

ultimote buyer or otherutise. Since oil imported alongutith the uessel coming

breaking up is sold a.s such, therefore, it utus necessarA for the adjudicatingr

authoifutoexaminethereleuantfinanciolrecorrTstouenflliftheCustomsduty

paid at the time of imporT has been shown as reuenue expenditure or receiuabLe

from the Government in books of accounL so cl's lo ascertain the test of unjust

enrichment ulith regard to refun<7 cbim Jlled by Lhe CLaimant Howeuer' the

acljutlicating authority hrLs not ue rifk:d these ospects antl sartcti<tned the refund

claim of Rs. 41,927/ to the ClaintctnL' Hence' thc: inpuqnerl Orde r In Ortqinol No'

cus-REF/ 2023-24 dated 2g.og.2o23 wqs exominctt bg Lhe Department Ln
1C/

\Jie\r-4.":6i4
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exerci.se of pou,rcrs uested under section 129 D (2) and it was of the uiew that the

irnpuqncd order is not lc:g1ttl & proper and hence an appeal is required to be Jlled

againsl the impuqru:d orde r bc:.fore the CommLssioner of CustonLs (AppeaLs),

Ahmedabad".

L5. 'l'hus, it appc:rrcrl t hal thc r<:lund ol lls. 41 .922 I was crroncorrsly

sanclioncd to thc Appcllant vidr: Ordr:r in Original No. l2/CUS,Rlilt /2O2:\ 24

dalr:d 2().Oc).2023 by thr: ,\ssistant Cornrnissionr:r und<:r scr:tion 27 of Customs

Acl , 1962 which was rt:cluircd 1.o bc rccovcrcd from t.hcm undcr scction 2g of
Cr,rstoms A<:1. In vir:w of :rbovc, show r.zrusc nolicc no. GltN/ADJ/AC /334 12024-
ot'l' DC/A'c Div-llVI{ cus i)rcv Jamnagar datr:d 06.03.2o24 r.r,as issucd to M/s.
K.l).G. llntcrpriscs, Plot No. 9l M. ship Itccycring yard, sosiya, Dist-Bhavnagar-

364OU1, as to why

(i) Itr:fund t;f <:usrorns jpry of l1s. 4l ,927 / (llurpccs Irorty onc Thousand Ninc

liun<jrcd 'l'wcnty S<:vr:n only) as r:rron<:ously sar-rct.ioncd zrnd granted should not
bc rccovcrcd from thcm undcr Sr:ction 2g of thc Customs Act. 1962 and

(il) tntcrcst at approprialc ratr:s, should no1 br: dcmanr.lcd and rccovcrcd from

thcm on thc amounl (i) :rbovt: fror, thc datc .l such crroncous refund under
Scr:l.ion 28AAoft.h<:(lr.rst orn sA ct. 1962.

1 .6 Thc show causc noricc datt:d 06.o3.2o24 vidc thc impugncd ordcr whercin
thc Adjudi<:ating Auth.riry .onfirm<:cl t.h<: dr:mand of Iis. 4 r,92'z under Scction
28 .l thr: ouslorns A.l, r962 :r]ong with inlcrosl undcr Scction 2gAA or thc
Oustoms Ac:t, I 9(r2.

1.7 Bcing aggrievcd by thc impugnccl ordcr, th<t Appcllant prr:ferred the present
appcal

2 Ground of Appeal submitted by the Appellant
b^-
'{

Pagc 5 of 11

2. 1. 'l'hc Appcilanr submiitcd thal thr: ordcr-in original rTaLcc 26.12.2024 of thc
Assist'anl (lornmissurt:, cr.rstoms by which hc confirmccl thc dcmandr. as .'

crronc.usry san<:l.ioncd and <lircr:lcd rccovory of the rcruncl ilmount along with,
-jlirrlr:rr:st is r.rnlcnabrr: IIc srrourd havr: rcrraincd rrom ndjr-rdir:ating thc matter 

'l 
-

r'r'hi<:h is sub rudicc b.forr: IIo,',blc commissioncr (appcalst. I-re crrcd in not
apprccialing thc SCN dalt:cr (r :r 2024 was a protcctivc demand noticc, pcnding
appcal of departme,t bcforc first appc atc aulho.ty, was r10t required to be
adjudicatcd as tht: sam<: rr:sullcd irl rnulfiplicily of procccdings

2'2"1'h<: appcllant cravr: I<:avc 1o rcfcr to and rcly upon thc grounds of appear
alrcady submirtcd in mai. .rppczri which is pcnding bcforc your Honor. A the cost

, '..' I

,Jir\,^"3:1"'t 
--



Irilc No S,r19 .17(,tiS,.tMNlMAyi2025_t6

of repetition, the apperant subrnits that ..c sarc invoicc rcflccts that appcllant
has not charged customs duty to thc buycr of fu.l and od sccondly, from tht:
financial records viz. profir anci Loss Account it is unciisputcd position that
appellant has absorbed thc incidcncc or duty paid on fucl and o, and finally,
removal of fuer and oil wt-'rc by-products of appcllant s busincss of obtaining iron
and steel scrap and a nccessity, as submittcd hcrcin abovc, fucl and oil are sold
below cost price of such goods, whrch i.crical.cs that appc,ant could not havc
passed on the incidencc of customs duty so pard to j1s customcr.

2'3. In view of abovc submissions, thc Appcllant contcstcd rhar incidcncc of duty
on fuel and oil has bccn absorbcd by thc appr:rlant anci thc samc cannot bc said
as passed on to its customers; bar of unjust cnrichmcnt thcrclorc do not apply
to the relund of such duty.

2'4' The appellant cravcs leave to acrd, artcr, vary, amc:nd a.d submit additional
documents, case laws ctc. whcn rcquircd

Appellant prayed for the following: _

i. In view of forgoing submissions, thc appcllant humbly prays that the impugncd
order No. 66/AC/BvRl2024 25 datcd 26. i2.2o24 kindlv bc sct asidc,
ii. To granl any othcr or lurthcr rclit.l ls) as rlt.r.r s fir rrr tlrr. inl(,r(,sl ol jusrrct..

2.5 The Appcllant filcd application for conclonation of dclay wherein it has
been submitted by the Appellant that thcy havc receivcd olo dated 26.12.2o2s
on 12.O2.2025 by hand dclivcry. Initially, thc applicant was undcr thc
impression that an appcal has bcen prcfcrrcd against thc samc dcmand
amounting to Rs. 41,927/ - and hcncc, thcr<: was no rcquircmcnl to filc an appcal
against impugncd ordcr which itsclf is passcd confirming protective demand
notice l-iowevcr, upon propcr calcuration, rt ,,var.s adviscd that a scparatc appcar

t bc requircd to bc filcd against thc said ordcr. ln thc abovc circumstanccs,
of 19 days in liling thc prcscnt appr_-al ocr:urrcd which wars cntirclv
ntional. 'I'he Appcllant furthcr subrrrittcd that.o prrjudicc wilr bc causcd
Rcspondent of dclay is condoncd. On othcr hand, irrcparablc damage may

aused to applicant if delay is not condoncd. 'I'hus, bascd on the above, the
Appellant requested to condonc thc delay in thc intcrcst ofjusticc

3. PERSONAL HEARING:

opportunity ol pcrsonal hcaring was grantcd to thc Appcllant. Shri Iiahul
Gajera appeared for personal hearing in virtual rnode on 15.o7.2026 whercin hc

re-iterated written submission filcd dunng thc appcal.

'l'hus bascd on the abovc, thc

o

un

U,l

II
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4 DISCUS SION ANDF INDINGS:

4.1 On pcrusal ol 1l-rc appcal lilccl by thc Appcllnnt' it is obscmed that the

Appcllant has lilcd thc forn-r CA- I on 05 05 2025 'l'hc tlat.e of OIO is 26 12 2024

anrl thc Appcllant has rncnlioncd tht: dalr: of rcccrpt oi OIO as 12'02 2025'

'lhr:rcforc, thcrc s(:crrls to trt: r;onsidcrablc dclay bctwccn thc da-tc of OIO and the

datc of rcct:ipt ol OIO ers ntcntioncd by ttrc Appcllant Thcreforc' an email datcd

17.O7.2o26was scnl to 1he Custom I)ivision' Bhavnagar to submit the date of

dispatch of OIO or t 1'r<: cialc of rcccipl' of OtO as availablc wit'r thcir officc Th<:

Cuslorts Division oflit:r: vi<1t: cmail der'lcd 17 'O7 202'16 cncloscd thc signcd

rr:ccipt of thc OIO wht:rcin tho authorizcd signatory has rcccivcd the OIO on

2,r .12.2o24..r.hcrcforc, ror thc purposc of limitation, it is hcld 1.hat the impugned

Ordcr in-Orrginal datctl 26 12'2024 was rcci:ivcd by thc appellant on

27 .12.2024.Whcrcas, the appcal has bccn rcccivcd in this officc on 05 O5.2025'

Scrccnshot of thc rcccrpt of OIO is produccd bclow for rcady rcfcrcnce'

r(FGi €rrtn?ir6JE *t:trti,ff *-

ott o*^ttt" t^rt * t 
"

.,, .,,1,' i.', ';

.,2'1.' ' '

,iTE

Thus, it is provcd that this appcal has bcen filed aftcr a delay of 129 days from
r:.

thedateofreceiptofolo.Thcrcforc,lfindthattheAppellanthasfiledtheappeal

after a period of morc than 69 days, from thc date ending the period of 60 days

as prescribed for hling appcal undcr Section 128(1) of'the Customs Act' 1962'

4.2 It is observcd that the appellant has applied for condonation of delay in

vide application datcd Ni. In this rcgarci, I have gone through the provisions of

limitations for filing an appe al as specified under Section 128 (1) of the Customs

Act, 1962. 'l'hus, it is re lcvant to rcfer the legal provisions governing filing an

appeal bcforc thc Cornmissioncr (Appcals) and his powers to condone the delay

ur Page 8 of 11
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4.3 Section 128 of thc Custonts Act, 1962 makcs rt clcar that thc appeal has
to be filed within 60 days from thc date of communicatron of ordcr. Furthcr, if
the Commissioner (Appeals) is satrsfied that the appcllant was prevcntccl by
sufficient cause from prcsenting the appeal within thc aforesaid period of 60
days, hc can allow it to bc prcscntcd within a furthcr pcriod of 30 davs.

4.4 It will also bc relcvant to rcfer to thc judgmcnt of Ilon'blc Supreme court
in case of singh Entcrpriscs - 12008 (22r) ri,.L.'r'. r63 (s.c.)1, whcrcin thc Hon,brc
Apex court had, whilc interprcting thc Scctio. 3s of ttl. ccnrral Excisc Act,
1944, which is pari matcria to Scctjon 128 or thc Custorns Acr, 1962, hclc.l that
the appcal has to be filcd within 60 days, but i, tcrms of tfrc proviso, furthcr 3o

days'time can be grantcd by thc appcllate authority to cntcrtain the appeal. Thc

proviso to sub-section (1) of Section 35 makcs thc position crystal clcar that thc

appellate authority has no power to allow thc appcal to bc prcscntcd bcyond the

period of 30 days. Thc rclevant para is reproduced bclow:

"8. 'l'hc Commissioner ol'Central Excise (Appcals) as also thc

Tribunal being creatures ol Statutc arc vested with jurisdiction to

condone the delay beyond thc pcrmissiblc period providcd undcr thc

Statute. 1-he period upto which thc praycr lor condonation can be

accepted is statutorily providcd. It was subn'rittcd that thc logic ol
Section 5 of thc lndian Limitation Act, 1963 (in short thc 'Limitation

Act') can bc availed lor condonation ol dclay. 'l'hc llrst proviso to

Section 35 makes the position clear that the appcal has to bc preferred

within three months lrom the datc of communication to hirn of- the

decision or ordcr. Howcvcr, if thc Cornrnissioncr is satisficd that thc

appellant was prevcnted by sulficient causc liom prcscnting the

appeal within the aforesaid period ol60 days, he can allow i1 to be

presented within a funher period ol 30 days. ln other words, this

,:;j
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at the appcal has to bc filcd within 60 days br-rt lnclearly shorvs th
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in filing appeals beyond 60 clays. Extracts ol.rclcv
Act, 1962 are reproduccd bcrow ror casc ,r, .,,r".":l:, 

tcct ion r28 orthc cusroms

SECI'ION 128. Appcals to lCornmrssioncr
aggrieved by any decision or order norr.o.,ltl,f.;l:,1., #iflrr.::::;customs lower in rank than a lprincipal Commissioncr ol .Llstoms orCommissioner ol Customsl ,rry appcal to lhc [(ionrrnissioncr (Appeals)l
[within sixty days I rrom thc crate o|thc commLrnicatio, to hirn or-such cre cisionor order.

i'Providcd that the Comrnissioncr (Appcars) rnay, ir.hc is sarisficd rhar rhc
appellant was prevented by sur,cicnt causc liorn prcsenting thc appcal within
the al'oresaid pcriod ol sixty clays, allow it to bc prcscntcd within a ,irrthcr
period ol'thirry days. j



rerms of rhc proviso ltrthcr 30 days timc. can tc grantel 
'].ll:

appellatc authority to 
"nttn''n 

the appeal 
'fhe proviso to sub-sectton

( 1) ol Scction 35 makcs il ;;til; crystal clear that the appellate

authority has no 1:rowcr t;';i;; ;t apieal to,be prescnted bevond

thc pcriod ot'30 clavs' 
';t 

i;;;"tt uscd makcs the position clcar

thal thc lcgislatr"rrc 
'nttntfta 'fll 

uipcltate authoritv to entertain the

appeal by condonir.rg ttt;;;lv upto 30 
1:". 

utt"t thc expiry of 60

days which is ttrc nort.nal ft'*d'tot prcf'crring. appcal' 
-Ihere{brc'

thcrc is complctc t"f "*'n-"f 
Scction 5 ol the t-imitation Act' 'l'he

Cor.umissioncr arrd thc f f igf., Cou't wcrc thcrcforc justif-red in holding

that thcrc was no ,o*"t i' condone thc cielay altcr the expiry ol30

daYs Pcliod 
"

4.5 'lhc abovc vicw w:rs rcitr:ra1c<l by

l'c:r Dstatc l2o)o \2-o7) l' l' 1' 3 (S C )

Gujarat in casc o[ ilamcsh Vasantbhai

and Ilon'blc Tribunal f]angalorc in

Commissioncr of (lus" oms (Appt:als)

and in

Hon'blc

law that

90 days

and thc

30 days

the llon'ble Suprcmr: Court in Amchong

l. liurthcr, thc I-lor-r''i:lc FIigh Court of

llhojani - l2ot7 (3117) L L'1 63 (Guj )l

thc casc of Shri Abdul Gafoor Vs

l2o2 4 -T to L' 56 5- C IlSTAT-BAN Gl have

taken a similar vicw whilc dcaling with Scction 128 of thc Customs Acl, L962'

4.6 ln tcrms of lcgal provisions undcr Scction 128 of thc Customs Act, 1962

light of thc juclicial pronollnccmcnts by 1hc I lon'blc Supremc Court'

tligh court ancl llon'blc'I'ribunal Bangalorc, it is scltled proposition of

the appcals bclor(: flrst appcllatc ar'rthority arc rcquircd to bc hlcd within

, inclu<1ing tht-- condonablc pcnod ol l)0 days as providcd in thc statutc'

Commissioncr {Appczrls) is not cmpowcrcd to condonc any delay bcyond

4.7 Ii.ur1.hcr, an <:mail clal r:<1 2O.O7.2026 was also scnd to thc Appellant to

submit. clarificat ir>n rcgarrling thc rli-rtt: of rr:ccipl. ol OlO as claimcd by them and

tho datc ol rcc<:ipt. of olo :rs rcport<:cj by thr: custom l)ivisror-r, Alang, Bhavnagar'

i lr>wcvt:r, no rcply was r<:<:civ<:d from 1hc Appcllant'

4.8 In light of thc abovc obscrvation, I find that the appcal has been fi1

9O days from the datc of receipt of thc impugncd ordcr- I find that the a

becn llled by thc Appcllant after a period of 39 days from the date e
!i

pcriod of 90 days. I ant not cmpowcrcd to condonc tht: dclly in filing th

bi:yond thc pr:norl spc:cilicd in Scr:lion 1 28 of thc Customs Act, )962.

thr: serrnc is hcld to bc Lirnc barrr:d.

4.9 It is also obscrved that impugned ordcr has confirmed the demand of Rs.

41,927 / undcr Scctiort 28 ol thc Customs Act, 1962 along with interest under

Scction 28AA of thc Customs Act, 1962. 'l'hcreforc, thc Appcllant was also liable

for a pre-dcposit of 7.5('h ol t.h<: confirmcd dcmanC. With rcspect to the

requirement of mandatory pre-deposit of 7 .Soh for filing the appeal, it is observed

a
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that the Appcltant has nol paid the mand'rtory prc-dcposit as rcquired under

Section 129!. olthe Customs Acl, 1962' Thcrcforc' thc appcal is not admissible

on the aforemcntioned ground also'

5. In view of thc discussion madc abovc' I do not adrnit thc appcal filcd by

the Appellant on thc grounds of limitation and non-paymcnt of mandatory prc-

deposit of 7 .5 o/o of thc disputcd amount without going into thc merits of thc casc'

L

U , gL'ot'

r+*t U s(arda),3r-6sdanra
CUSTOMS (AppEALS), AHTTtEDABAD.

F. No. S/49-47lCUS/JMN/MAY I2025 26

By Rcgistcrcd Post A.D

M/s K.P.G. Dntcrprisc, Plot No' 91/M' Ship Ilccycling Yard' Sosiya' I)istrict'

Bhavnagar.

TgIfu/ATTESTED

*hr*,W.r,rE.rDENr

Copy to,

i. The Chief Commissioncr of Customs' Gujarat'

Ahmedabad ' (email: ccoahm-guj(a)nic'in )'

2. The Commissioner, Customs (Prcv)' Jamnagar'

5. fir. De puty/Assistant Commissioncr' Custom

(Vishwajcct Singh)

Commissioner (APPeals),

Customs, Ahmedabad
l)at.<:: .-..O7.2026

Custom llousc,

l)ivision, Alang,

Btravnagar.
4. Guard File
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