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ORDER.IN.APPEAL

Mis. Harsha Engineers lnternational Ltd. (formerly knolvn as M/s Harsha

Engineers lnternational P Ltd) situated at P

Ahmedabad, Gujarat 382213 (hereinafter

lot No. 388, Changodar, Sarkhej-Bavla Road'

referred to as 'the appr:llant') have filed the

present appeal challenging the Order-in-Original No MCH/ADCtAKl24112023-24 daled

26.01.Z[24(hereinafter referred to as ,the impugned order') passed by the Additional

commissioner of customs, customs House, Mundra (hereinafte'r referred to as 'the

ad.iudicating authoritY').

2.1 . The adjudicating authority adjudicated the aforesaid show cause notice vide the

impugned order wherein he ordered as under :

(2) Differential IGST of Rs. 19,95,818/- was demanded unde'Section 2B(4) of the

Customs Act, '1962 along with interest under Section 28AA of the said Act

(3) Bill of Entry No. 891 0291 daled 22.9.2020 was ordered to b,: re-assessed to debit

the differential duty from EPCG Licence No. 0830011992

\
l!
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2. Facts of the case, in brief, are that a Show Cause Notice

No.CUS/APR/Mlsc/9084/2023-Gr 5-6- O/o Pr commr-cusMuncra dated 01.09 2023

wasissuedtotheappellantwhereinitwasallegedthatthegcodsimportedbythe

appellant under Bill of Entry No. 8910291 dated 22.9.2O20 viz. seco warwick make

Horizontal Retort Nitriding Furnance' under Custom Tariff Head 84798999 attracted IGST

@ 18% as per sr. No. 366 of schedule lll of said Notification No. 01/2017-IGST (Rate)

dated 28.06.2017, whereas, the appellanthad paid lGsT@ 12o/c under sr. No.201 of

Schedule ll of the Notification No. 01/20'17-IGST (Rate) dated 28.06.2017.This resulted

in short payment of IGST amounting to Rs. 19,95,818/- and the same was demanded

from the appellant under Section 284(4) of the Customs Act, 19{12 along with interest

under Section 28AA of the said Act under the above show cause notice. Further penalty

under Section 114A of the Customs Act, 1962 was also proposed on the appellant vide

the said show cause notice.

(1) The impugned goods were ordered to be re-assessed al 1Bo/o IGST under Sr. No.

366 of Schedule lll to Notification No. 112017 * IGST (Rate,)
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(4) Penalty of Rs. 1 9,95,818/- was imposed on the appellant under Section 114A ot

the Customs Act, 1962.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant has filed the present appeal. They have,inter-alia, raised various contentions

and filed detailed submissions as given below in support of their claims:

) They had uploaded all the relevant documents such as lnvoice, Packing List, Bill of

Lading, etc. in e-sanchit at the time of filing the Bill of Entry and the same were

available to the assessing officer at the time of assessment. The Appraising Officer

had assessed the Bill of Entry on the basis ofthe documents and no query was raised

at the relevant time. Thus, it is a case where all the relevant information was available

with the department and there is no case for suppression of facts or mis-declaration

As such, the extended period of limitation was not available and the notice was hit by

limitation, Reliance was placed on the case laws of Dr. Rai Memorial Cancer lnstitute

reported at2o22 (381) ELT 540 (T), M/s Sirthai superware lndia Ltd. reported at2o2o

(371)ELT324F),M/sSemcoElectricPVt.Ltd.reportedat20l9(370)E1T1052(T)

and M/s Sandor Medicaids P!'t. Ltd. reported al2019 (367) ELT 486 (T)'

) IGST was leviable under Section 3(7) of the Customs Tariff Act and not under Section

12 of the customs Act. Reliance was placed on the case laws of M/s Hyderabad

tndustries Ltd. reported at 1999 (108) ELT 321 (SC) and M/s Mahindra & Mahindra

Ltd. reported al (2023\ 3 Centax 26't (Bom)

F lnterest can be levied and charged on delayed payment of tax only if the statute that

levies and charges the tax makes a substantive provision in this behalf. Reliance was

placed on the case law of M/s Mahindra & Mahindra Ltd. reported al(2023) 3 Centax

261 (Bom) and order dated 16.7.1997 of the Hon'ble supreme court in the case of

M/s lndia Carbon Ltd.

> There were no provisions under section 3(12) of the customs Tariff Act for charge of

interest or imposition of penalty and as such no penalty or interest could have been

charged in the case. Reliance was placed on the case laws of M/s Mahindra &

Mahindra Ltd. reported al(202313 Centax 261 (Bom) and M/s A R Sulphonates Pvt.

Ltd. reported at (2025) 29 Centax 2't2 (Bom).

,. :.1

,' 
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) Penalty under Section 114,A of the Customs Act was not imposable since the elements

of suppression of facts and willful mis-statement are not satisfir:d in the facts of the

case at hand.

4. Personal hearing in the matter was held on 0g.05.2025 wherein shri John christian

and shri Ashish Jain, consultants appeared for hearing on behalf ol the appellants. They

reiterated the submissions made in appeal memorandum and place,d on record the case

lawof M/sA R sulphonates p\n. Ltd. reported at(202s)29 centax 2r2 (Bom).Theyfurther

submitted that with respect of charge of interest and imposition of lrenalty, the matter in

present appeal is squarely covered in the said judgement and requ()sted that the interest

and penalty may be set aside.

5. I have carefully gone through the impugned order, appear rnemorandum fired by

the appellants, submissions made by the appeflant during course of hearing as we as

the documents and evidences available on record.

5.1 The entry at sr. No. 201 of schedure il of Notification No. 1/2017-rntegrated rax
(Rate) covers 'composting Machines'and the entry at sr. No. 366 of schedule ill of
Notification No. 1/2017-|GST covers 'Machines other than composting Machines,.

comparison of both entries leaves no room for doubt that all machires falling under crH
8479 other than composting Machines are covered under the scrrpe of sr. No. 366 of
schedule lll of Notification No. 112017-|GST. There is no ambigu ty in both the entries
and whenever machine covered under crH g47g is not a compostirg Machine, the same
would not be covered under entry at sr. No. 201 of schedule ll of N,rtification No. 1/20i 7-
lntegrated Tax (Rate).

5.2 Upon examining the facts of the case in right of the above or>servatioris, I find that
the appellants have not raised any substantive arguments on the merits regarding the
appricabirity of sr. No. 366 0f schedure ilr of Notification No .l/2017-IGST. 

Their
submissions are limited sorery to the issue of rimitation. At no poirrt have the appelrants
claimed that the goods rmported were composting Machines. rt s imprausibre that an

Page 6 of 10

PERSONAL HEARING

DISCUSSION ANO FINDINGS

/.:1



MUN-CUSTM-000-APP- 05 5 -25 -26

importer would be unaware of the actual description or nomenclature of the goods they

have ordered/imported. Furthermore, the complete silence of the appellants regarding the

nature of the goods strongly suggests that they were fully aware that the items imported

were not Composting Machines. Accordingly, I have no hesitation in concluding that the

appellants knowingly imported goods that do not qualify as Composting Machines.

5.3 ln view of the above, it is important to underscore that under the regime of self-

assessment, the responsibility for correct classification, including the claim of exemption

under a notification and the applicable rate of duty, squarely rests with the importer. When

the relevant entry in the exemption notification is clear and unambiguous, and the

appellant is aware that the imported goods are not composting Machines, the act of

claiming such an exemption constitutes a wilful mis-declaration with the intent to evade

payment of duty. Therefore, the appellant's plea on the grounds of limitation is untenable

in law, and the invocation of the extended period under Section 28(4) of the Customs Act,

'1 962, is justified in the facts of this case

6. The appellants have strongly contended that interest and penalty are not

imposable in the absence of explicit statutory provisions. lt is a well-settled principle of

lawthatinterestondelayedpaymentoftaxcanon|ybeleviedifthereisasubstantive

authorizing such imposition under the relevant statute This position is

d by the order dated 16.07.1997 in the case of M/s tndian Carbon Ltd' and M/s

desh Sahakai Khand Udyog Mandli Ltd', reported in2011 (271) ELT 32 (Guj )'

6.1 There is no dispute that IGST is leviable under section 3(7) of the customs Tariff

Act. However, for the purpose of charging interest or imposing a penarty, there must be

onding provisions under Section 3 of the said Act The recovery mechanism

provrsron

supporte

Ukai Pra

corresp

provided under sub-section ('12) of Section 3 does not contain any specific provisions

authorizing the levY of interest or imPosition of, comparison between the

4
til+, 'l:.p

iF.i:$

w
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5.4 ln the absence of any submission by the appellants asserting that the goods in

question were composting Machines, I conclude that the entry at sr. No. 201 of Schedule

il of Notification No. 1/2o17-lntegrated Tax (Rate) is not applicable. The goods are,

therefore, correctly classifiable under sr. No. 366 of Schedule lll of the said notification'

Accordingly, the demand for differential duty amounting to t19,95,81 8/- is sustainable

and liable to be upheld.
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substituted and the erstwhile versions of Section 3(12) of the Customs Tariff Act clearly

establishes this position. For ease of reference, both versions are reproduced below:

Siatute oior to substitution i.e before 16.8.2024

The provisions of the Customs Act, 1962 (52 ot 1962) and the rules and

regulations made thereunder, including those retatino tt dra wbacks

funds nd exem from d. shall so far as may be, apply to the duty

or tax or cess, as fhe case may be, chargeable under this szction as they

apply in relation to the duties teviabte under that Act.l

atue sub tion i.e r 16 024

"The provisions of the Customs Act, 1962 and att rules and regulations

made thereunder, incruding but not timited ro those rerating to the date for

determination of rate of dufy, assessm ent, nonJevy, shoti.levy, refunds,

exemptions, interest. recovery. appeals. offences and oenalttes shall. as far
as may be, apply to the duty ortax or cess, as fhe case may De, chargeable

under this section as they appry in reration to duties teviabre under that Act

or all rules or regulations made thereunder, as the case may.be.',.

A comparison of the substituted statute with the earlier version cleerrly demonstrates that
the provision for charging interest and imposing penarties in reration to the revy of |GST
under section 3(7) of the customs Tariff Act was introduced rnry with effect from
16.08.2024. Prior to this amendment, there was no statutory provision under section
3(12) of the customs Tariff Act that authorized the revy of intere:;t or the imposition of
penalties.

6'2 The amended section 3(12) of the customs Tariff Act is proripective in nature, and
therefore, the provision for charging interest is appricabre cnry with effect from
16'08.2024. This posrtion is supported by the judgment of the Hon,b re Bombay High court
in the case of M/s A R surphonates pvt. Lfd-, reported in (2025) :tg centax 212 (Bom),
wherein the Court observed as follows:

66' Further, as far as the applicability of section 3 (12), after its amendment
by Finance (No.2) Act,2024, dated 16th August,2024, is concemed, it
wourd be appropiate to first refer to the provisions of the antended section
3 (12) of the Tariff Act. Amended section 3 (12) of the Tariff Actreads as

\

under:-

Page 8 of 10
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6.3 The issue of whether there existed a provision for charging interest and imposing

penalties on levies under section 3 of the customs Tariff Act is no longer res integra'The

Hon,bleBombayHighCourt,inthecaseofM/sMahindra&MahindraLtd.,reportedat

(2023) 3 Centax 261 (Bom), categorically held that the imposition of penalty and charge

ofinterestunderthethenSection3(6)ofthecustomsTariffAct(nowrenumberedas

Section3(12))isnotsustainableinrespectofdutiesleviedunderSection3.Thisruling

was affirmed bythe Hon,ble Supreme Courtvide orderdated 28,o7,2023 in Special Leave

Petition (civil) Diary No. 1882412023. Furthermore, the department's review petition

againstthesaidorderwasalsodismissedbytheHon'bleSupremeCourton09'012024

in SLP (C) No.1621412023.

6.4 The Hon'ble Bombay High Court reaffirmed the above legal position in the case of

M/sARsulphonatesPvt.Ltd,,reportedat(2025)29Centax212(Bom)'lnthatcase,

which involved similar facts concerning the chargeability of interest and imposition of

penaltyfordelayedpaymentofIGST,theCourtcategoricallyheldthatneitherinterest

can be levied nor penalty imposed in respect of such IGST demands'

6.5 ln view of the above, the matter

neither interest can be charged nor p

under Section 3(7) of the Customs Tar

L

is no longer res integra, and it is now settled that

enalty imposed in cases involving IGST leviable

iff Act.

ffi'
...J
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"12:- The provisions of the Customs Act, 1962 (52 of 1962)

and all rules and regulations made thereunder, including but

not limited to those relating to the date for determination of

rate of dufy, assessment, non-levy, shoft levy, refunds,

exemptions, interest, recovery, appeals, offences and

penalties shafl as far as may be, apply to the duty or tax or

cess, as the case may be, chargeable under this sectlon as

they appty in relation to duties leviabte under that Act or all

rules or regulations made thereunder, as the case may be'"

67. ln our view. the amended section 3 (12) of the Taiff Act is prospective

in nature and would aoplv onlv with effect from 16th Auoust' 2024'

-.;j

a>
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7. ln light of the judicial principles established by the Hon'ble S:preme Court in M/s

Kamlakshi Finance corporation Ltd. (1991 (55) ELT 433 (sc)), I anr bound to follow the

judgment of the Hon'ble supreme court in M/s Mahindra & Mahindra Lfd. (supra) and

the Hon'ble High court of Bombay in M/s A R sutphonates pvt. l-td., especrally since

there is no stay on the operation of these orders nor have they beerr overruled to date.

7.1 Moreover, the law laid down by the Hon'ble supreme court is the binding law of
the land under Article 141 of the constitution of lndia and is mandatory for all lower

authorities to follow. Accordingly, I hold that interest under section 2BAA and penalty

under section 114A of the customs Act are not chargeable or imposable in the facts of
the present case. consequenfly, the adjudicating authority's impcsition of interest and
penalty in the impugned order is set aside.

S Accordingly, r partiaily set aside the impugned order and ar ow the appears in so
far as the imposition of penarty and charge of interest are concerne,r, while uphording the
demand for differentiar amount of |GST of Rs. 19,95,g1g/- confinned in the impugned
order

GUPTA)
Cornmissioner (Appeals),

(lustoms, Ahmedabad

Date: 05.06.2025

Copy to:

l The chief commissioner of customs, Gujarat, custom House, Ahmedabad
? The Principal Commissioner of Cr.t*, Cr.io, Nor.", Mundra.3. The Additional Commissioner or Customs,iirlo, nor.", lrlundra.4. Guard File.
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,,,_41" Harsha Engineers lnternational Ltd.
ltormerry.known as M/s Harsha Engineers rnternationar p Ltd),
Plot No. 3BB, Changodar, Sarkhej-Eavt" no"J, 

-
Ahmedabad Gujarat 382213


