Ol0 No: 01 & 02/ADC/VM/O&A/2024-25
F. No: VIII/10-12/SVPIA/O&A/ 2017 &
VIill/10-137/SVPIA/OBA/HQ/ 2018

WU WYFA T FHATed, HAT Yo IHgHeElz
“HHATYeHHEA | TEeH AT JUABISHIEHEHA FaET  HgHerae — 380 009.

gIw [(079) 2754 4630E-mail: cus-ahmd-adj@gov.in%+d :(079) 2754 2343

PREAMBLE

wgerEEar/ File No.

| VIII/10-12/SVPIA/O&A//2017 &
VIII/10-137/SVPIA/O&A/HQ/2018

FRUEAB A THET-a@ /
Show Cause Notice No. and
Date

VIII/10-12/SVPIA/O&A/2017
Dated 09.08.2017 and
VIII/10-137/SVPIA/O&A/HQ/2018

| Dated 04.02.2019

C | FeamerEEan/
| Order-In-Original No.
D smerfafay
| Date of Order-In-Original

E |
SFESa@/ Date of Issue :
F | ]
garid/ Passed By
- —

|
HTATAReAHARTTT [/
Name and Address of Importer
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01 & 02/ADC/VM/O&A/2024-
25

03.04.2024

03.04.2024

Vishal Malani,
Additional Commissioner,
| Customs, Ahmedabad.

| (1) Shri Deepak Natvarlal Soni,

| 12, Motikunj Society, Opp. Audit
Bhavan, Ishwar Bhuvan Road,
Navrangpura, Ahmedabad - 380 009.
{2) Smt. Hansaben Natvarlal Soni,
12, Motikunj Society, Opp. Audit
Bhavan, Ishwar Bhuvan Road,
Navrangpura, Ahmedabad - 380 009.
{3) Smt. Falguni Deepak Soni,

12, Motikunj Society, Opp. Audit
Bhavan, Ishwar Bhuvan Road,
Navrangpura, Ahmedabad - 380 009.
{1) Shri Deepak Natvarlal Soni,

| Suvam Ratnam,

5-6, Dwarkesh Complex, Off. C.G.
Road, Ahmedabad.

| {2) Smt. Hansaben Natvarlal Soni,
Suvam Ratnam, 5-6, Dwarkesh
Complex, Off. C.G. Road, Ahmedabad.
{3) Smt. Falguni Deepak Soni,
Suvam Ratnam, 5-6, Dwarkesh
Complex, Off. C.G. Road, Ahmedabad.
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Brief facts of the case :

Three passengers, viz. (1) Shri Deepak Natvarial Soni, (2) Smt.
Hansaben Natvarlal Soni and (3) Smt. Falguni Deepak Soni arrived
from Sharjah to Ahmedabad on 11.02.2017. On suspicion, the
passengers were intercepted and baggage of the passengers were
checked. On checking their baggage, two iPhone 7 Plus 256 GB valued

at Rs.1,27,300/- along with gold articles/ jewellery was recovered.

2. Shri Deepak Soni, one of the passengers and Noticee, was
asked to pass through the DFMD machine and while passing through
the DFMD, a beep sound was heard indicating there was some metallic
substance on his body/ cloth. On sustained interrogation, Shri Deepak
Soni removed his belt admitting that the Buckle of the belt was made
of gold and rhodium coating. He further removed two chains of yellow
metal which was worn in his neck and one Kada of yellow metal from

his pant pockets.

3. Smt. Hansaben Soni, one of the passengers and Noticee, was
also asked to pass through the DFMD machine and while passing
through the DFMD, a beep sound was heard indicating there was some
metallic substance on her body/ cloth. On sustained interrogation,
Smt. Hansaben Soni removed two chains and two bangles worn by her
and also four pieces of raw bangles of yellow metal and four ornament
sets of yellow metal from handkerchief/ polythene bags concealed in

her undergarments.
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4. Smt. Falguni Soni, one of the passengers and Noticee, was also
put through the DFMD, where a beep sound was heard indicating the
presence of metallic substances in her body. On sustained
interrogation, Smt. Falguni Soni removed two chains and four bangles
worn by her and also four pieces of crude gold bangles made of yellow
metal and five ornament sets of yellow metal (each having one neck
piece and two ear pieces) from polythene bags concealed in her

undergarments.

5 The Government Approved Valuer after testing and valuation of
the said yellow metal, informed that the yellow metal was made of
pure gold having purity of 22 Kt. (916). The report indicated that four
(4) pieces of gold items recovered from Shri Deepak Soni weighed
448.260 grams having market value of Rs.12,12,095/- and tariff

value of Rs.10,90,540/-; 20 pieces of gold items recovered from Smt.
Hansaben Soni weighed 565.100 gams having market value of
Rs.15,28,030/- and tariff value of Rs.13,74,792/-; and 25 pieces

of gold items recovered from Smt. Falguni Soni weighed 741.050

grams having market value of Rs.20,03,799/- and tariff value of
Rs.18,02,849/-. All the gold items were having purity of 22 Kt,
(916).

6. In view of the above, a Show Cause Notice was issued to all the

three Noticees, alleging that -

In case of Shri Deepak Natvarlal Soni -

(i) two gold chains, one gold kada and one gold buckle, totally
weighing 448.260 grams having tariff value of
Rs.10,99,540/- and market value of Rs.12,12,095/-,
seized vicie Panchnama drawn on 11.02.2017, is liable to
be confiscated under the provisions of Section 111(d),
111(i), 111(1) & 111(m) of the Customs Act, 1962;

(i) 2 Apple i-phones 7 plus 256 GB mobile phones valued at
Rs.1,27,300/- seized vide Panchnama drawn on
11.02.2017, is liable to be confiscated under the provisions
of Section 111(d), 111(i), 111(l) & 111{m) of the Customs
Act, 1962;
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(iii)  Penalty should not be imposed upon the passenger under
Sections 112 (a) and 112 (b) of the Act; and

(iv) Penalty should not be imposed upon the passenger under

Section 114AA of the Act.

In case of Smt. Hansaben Soni -

(i) two gold chains, 2 bangles, 4 pieces of raw bangles and 4
ornament sets (2 sets containing one neck piece + two ear
pieces and 2 sets containing one pendant + two ear piece
ecach) totally weighing 565.100 grams having tariff value
of Rs.13,74,792/- and market value of Rs.15,28,030/-
seized vide Panchnama drawn on 11.02.2017, under the
under the provisions of Section 111{(d), 111(i), 111(l) &
111(m) of the Customs Act, 1962;

(i)  Penalty should not be imposed upon the passenger under
Sections 112 (a) and 112 (b) of the Act; and

(i) Penalty should not be imposed upon the passenger under
Section 114AA of the Act.

In case of Smt. Falguni Soni -

(i) two gold chains, 4 bangles, 4 pieces of crude gold
bangles and 5 ornament sets (each one containing one
neck piece + two ear pieces) totally weighing 741.050
grams, having tariff value of Rs.18,02,849/- and
market value of Rs.20,03,799/- seized Vvide
Panchnama drawn on 11.02.2017, under the under the
provisions of Section 111(d), 111(i), 111(l) & 111(m)
of the Customs Act, 1962;

(it) Penalty should not be imposed upon the passenger
under Sections 112 (a) and 112 (b) of the Act; and

(iii) Penalty should not be imposed upon the passenger
under Section 114AA of the Act. -

7. The said Show Cause Notice was served by dropping the same
in the presence of two independent Panchas, inside the residence of
Shri Deepak Soni on 10.08.2017 through grill, as it was not feasible
to affix the show cause notice dated 09.08.2017 on the wall of
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residence due to heavy rains. The show cause notice was also affixed

on the Notice Board of the Custom House on 10.08.2017 in terms of

provisions of Section 153(b) of the Customs Act, 1962.

8. Accordingly, the said Show Cause Notice was adjudicated by the

Additional Commissioner of Customs, Ahmedabad, vide Order-in-

Original

No. 19/ADC-MSC/SVPIA/OR&A/2018-19 dated 30.07.2018

wherein the Additional Commissioner passed order as under:

(i)

(i1)

(iii)

I order absolute confiscation of two gold chains, one gold kada
and one gold buckle, totally weighing 448.260 grams
recovered from Shri Deepak Soni having tariff value of
Rs.10,90,540/- and market value of Rs.12,12,095/-,
seized vide Panchnama drawn on 11.02.2017, under the
provisions of Section 111(d), 111(i), 111(l} & 111({m) of the
Customs Act, 1962;

I order absolute confiscation of two gold chains, two gold
bangles, 4 pieces of raw gold bangles and 4 ornament sets
made of gold (2 sets containing one neck piece + two ear
piece + 2 sets containing one pendent + two ear piece each),
totally weighing 565.100 grams recovered from Smt.
Hansaben Soni, having tariff value of Rs.13,74,792/- and
market value of Rs.15,28,030/-, seized vide Panchnama
drawn on 11.02.2017, under the under the provisions of
Section 111(d), 1110}, 111(1) & 111(m) of the Customs Act,
1962,

1 order absolute confiscation of two gold chains, four gold
bangles, 4 pieces of crude gold bangles and 5 ornament sets
made of gold (each one containing one neck piece + two ear
pieces) totally weighing 741.050 grams recovered from Smt.
Falguni Soni, having tariff value of Rs.18,02,849/- and
market value of Rs.20,03,799/- seized vide Panchnama
drawn on 11.02.2017, under the under the provisions of
Section 111(d), 111(i), 111(l) & 111{m) of the Customs Act,
1962;

I order absolute confiscation of 2 Apple iPhones 7 Plus 256 GB

valued at Rs.1,27,300/- seized vide Panchnama drawn on
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11.02.2017, under the under the provisions of Section
111(d), 111(i), 111(1) & 111(m) of the Customs Act, 1962;

(v) limpose a penalty of Rs.5,00,000/- (Rupees Five Lakhs only)
on Shri Deepak Soni under the provisions of Sections 112(a)
& (b) of the Act;

(vi) Timpose a penalty of Rs.10,00,000/- (Rupees Ten Lakhs only)
on Shri Deepak Soni under the provisions of Sections 114AA
of the Act;

(vii) Timpose a penalty of Rs.5,50,000/- (Rﬁpees Five Lakhs Fifty
Thousand only) on Smt. Hansaben Soni under the provisions
of Sections 112(a) & (b) of the Act;

(viii) I impose a penalty of Rs.7,00,000/- (Rupees Seven Lakhs
only) on Smt. Hansaben Soni, under the provisions of
Sections 114AA of the Act;

(ix) I impose a penailty of Rs.7,00,000/- (Rupees Seven Lakhs
only) on Smt. Falguni Soni, under the provisions of Sections
112(a) & 112(b) of the Act;

(x} Iimpose a penalty of Rs.9,00,000/- (Rupees Nine Lakhs only)
on Smt. Falguni Soni, under the provisions of Sections 114AA
of the Act.

In the meantime, i.e. after issuance of show cause notice dated
09.08.2017 and adjudication order dated 30.07.2018, the said
passengers filed Special Civil Application No. 17472 dated
22.09.2017, before the Hon’ble High Court of Gujarat.

9. The Hon’ble High Court of Gujarat vide its Oral Order dated

10.09.2018, in Para 15, passed the following order:
“15. As conjoint reading of the above, we are of the
considered view of that action of respondent authorities
in not returning the goods seized upon failure to comply
with Sections 110(2), 124 and 153 of the Customs Act, is
illegal and we allow this writ petition by directing the
respondent Nos. 2 and 3 herein to return to the petitioners
within 8 weeks from today all gold ornaments/ gold items

and two apple I-phones seized under Panchnama dated
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11.02.2017 unconditionally subject to adjudication

process to be carried out a fresh in accordance with law.”

10. In compliance of the order of the Hon’ble High Court of Gujarat,
the gold items and two apple iPhones were released on 31.10.2018 by
the Assistant Commissioner of Customs, SVPIA, Ahmedabad. The
passengers did not pay duty at the time of such release of the gold
items and iPhones though they were imported in violation of the
Customs Act, 1962.

11. Since the goods in question were brought inside India from a
foreign destination by the way of smuggling, the same still is ‘import’
as per the definition of import given in Section 2 (23) of the Customs
Act, 1962. The gold items and iPhones were brought into India by the
passengers travelling by Air Arabia Flight No. G9-483 as passenger
baggage and hence the same are classifiable under the Customs Tariff
Head No. 98030000 and subject to the duty at the rate of 35% ad
valorem under the first Schedule to the Customs Tariff Act, 1975 as
notified vide Notification No. 26/2016-Cus dated 31.03.2016.

12. Since there is nothing on record which suggest that the
appropriate duty was paid by the passengers and the fact that the said
passengers have not paid the duty at the time of taking possession of
the gold items and iPhones subsequent to order of the Hon’ble High
Court of Gujarat to release the goods. It appeared that the duty on any
goods brought into India from any foreign destination is statutory
obligation and the same is required to be paid by the person importing
such goods unless exemption from payment of duty is granted by the
Government. The Customs duty not paid by the passengers is required
to be recovered by invoking the provisions of Section 28(1) of the
Customs Act, 1962.

13. Therefore, a Show Cause Notice bearing F. No. VIII/10-137/

SVPIA/O&A/HQ/2018 dated 04.02.2019 was issued to all the three

passengers as to why :
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In case of Shri Deepak Natvarlal Soni -

(i)

(ii)

Customs duty amounting to Rs.3,93,140/- (Rupees
Three Lakhs Ninety-Three Thousand One Hundred
Fourty only) should not be imposed on seized gold
totally weighing 448.260 grams having tariff value of
Rs.10,90,540/- and market value of Rs.12,12,095/-
placed under seizure vide Panchnama dated 11.02.2017
and released subsequent to order dated 10.09.2018
pronounced by the Hon’ble High Court of Gujarat in SCA
No. 17472 or 2017;

Customs duty amounting to Rs.45,892.00 (Rupees
Fourty Five Lakhs Eight Hundred Ninety-Two only)
should not be imposed on two apple iPhones 7 plus 256
GB mobile phones valued at Rs.1,27,300/- placed under
seizure vide Panchnama dated 11.02.2017 and released
subsequent to order dated 10.09.2018 pronounced by
the Hon’ble High Court of Gujarat in SCA No. 17472 of
2017.

In case of Smt. Hansaben Natvarial Soni -

(1)

Customs duty amounting to Rs.4,95,613.00 (Rupees
Four Lakhs Ninety-Five Thousand Six Hundred and
Thirteen only) should not be demanded and recovered
under Section 28(1) of the Customs Act, 1962 on the
seized gold totally weighing 565.100 grams having tariff
value of Rs.13,74,792/- and a market value of
Rs.15,28,030/- placed under seizure vide Panchnama
dated 11.02.2017 and released subsequent to order
dated 10.09.2018 pronounced by the Hon’ble High
Court of Gujarat in SCA No. 17472 of 2017.

In case of Smt. Falguni Deepak Natvarial Soni -

(i)

Customs duty amounting to Rs.6,49,927.00 (Rupees
Six Lakhs Fourty-Nine Thousand Mline Hundred Twenty-
Seven only) should not be demanded and recovered
under Section 28(1) of the Customs Act, 1962 and
recovered on the seized gold totally weighing 565.100
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grams having tariff value of Rs.13,74,792/- and a
market value of Rs.15,28,030/- placed under seizure
vide Panchnama dated 11.02.2017 and released
subsequent to order dated 10.09.2018 pronounced by
the Hon’ble High Court of Gujarat in SCA No. 17472 of

2010%7

14. The Department preferred Special Leave Petition (CIVIL), in the
Hon'ble Supreme Court of India, Diary No (s) 11161/2019 against the
above referred order of the Hon'ble Gujarat High Court. The Hon’ble
Supreme Court dismissed the said Petition, vide its Order dated

03.01.2024. The Hon’ble Supreme Court ordered as follows:

"Delay Condoned.

Heard the learned counsel appearing for the petitioners.

We are not inclined to interfere with the impugned judgement
and order passed by the High Court. Hence, the Special Leave
Petition is dismissed. However, question of law, if any, is kept

open.”

15. In view of the ongoing Special Leave Petition (CIVIL), in the
Hon'ble Supreme Court of India, Diary No (s) 11161/2019, the case
was transferred to Call Book and retrieved from Call Book on
30.01.2024 for undertaking fresh adjudication proceedings as per the
directions of the Hon'ble High Court of Gujarat (supra).

PERSONAL HEARING:

16. Personal Hearing in this case was fixed on 20.02.2024,
29.02.2024, 13.03.2024 and 28.03.2024. None of the WNoticees
appeared for personal hearing on the given dates. However, the letters
for personal hearing sent to the Noticees have been returned by the

Postal Authority with a remark “Left”.
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DISCUSSION & FINDINGS

17. 1 have carefully gone through the facts of this case. Ample
opportunities were given to the Noticees for personal hearing but they
do not appear for it and I therefore proceed to decide the instant case
on the basis of evidences and documents available on record. I have
also gone through the Oral Order dated 10.09.2018 passed by the
Hon'ble high Court of Gujarat wherein the case has been remitted to
pass a fresh speaking order with a direction to ascertain the facts,
examine the documents, submission and case laws relied upon by the
appellants and provisions of law. Further, judicial discipline, principal
of natural justice and legal provisions should be followed while passing
fresh order. I, therefore, proceed to decide both the Show Cause
Notices, i.e. VIII/10-12/SVPIA/O&A/2017 Dated 09.08.2017 and
VIIT/10-137/SVPIA/O&A/HQ/2018 Dated 04.02.2019.

18. 1 have carefuily gone through the two Show Cause Notices,
relevant case records. Since both the Show Cause Notices, referred
above have emanated from a common investigation, I proceed to
examine the merits of these Show Cause Notices together. The issues
for consideration in these two Show Cause Notices before me are as

under:

19. In the instant case I find that the main issues that are to be

decided is whether 4 pieces of gold items recovered from Shri Deepak Soni

weighed 448.260 grams having market value of Rs.12,12,095/- and tariff
value of Rs.10,90,540/-; 2 Apple i-phones 7 plus 256 GB valued at
Rs.1,27,300/-; 20 pieces of gold items recovered from Smt. Hansaben Soni
weighed 565.100 gams having market value of Rs.15,28,030/- and tariff
value of Rs.13,74,792/-; and 25 pieces of gold items recovered from Smt.
Falguni Soni weighed 741.050 grams having market value of
Rs.20,03,799/- and tariff value of Rs.18,02,849/-brought in by the
passengers which was placed under seizure vide Panchnama drawn on
11.02.2017 on the reasonable belief that the said goods were smuggled into
India, are liable for confiscation under Section 111 of the Customs Act, 1962
(herein after referred to as “the Act”) or not and whether the passenger is
liable for penalty under Section 112 (a), 112 (b) and 114AA of the Act. The
gold items totally weighing 1754.410 grams having tariff value of
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Rs.42,68,181/- and m3rket value of Rs.47,43,924/- having purity of 22kt.
(916).

20. I find that the Panchnama clearly draws out the fact that the
passengers were intercepted and on suspicion, personal search of the
passengers and their baggage was conducted. The passengers did not
declare the gold and denied to have dutiable goods. The passengers
were asked to pass through the Door Frame Metal Detector (DFMD),
and while passing through the DFMD, the Customs officers recovered
2 apple i-phones valued at Rs.1,27,300/- and the above referred gold
items, i.e. totally weighing 1754.410 grams having tariff value of
Rs.42,68,181/- andl market value of Rs.47,43,924 /- having purity
of 22kt. (916) from all three passengers. It is on record that the
passengers had admitted that they were carrying gold & iPhone which
was intended to smuggle without declaring before the Customs
Officers. It is also on record that the government approved valuer had
tested and certified these gold items totally weighing 1754.410 grams
having tariff value of Rs.42,68,181/- and market value of
Rs.47,43,924/- having purity of 22kt. (916), which was placed under
seizure order and Panchnama both dated 11.02.2017, in the presence

of the passenger and Panchas.

21, 1 find that it is quite clear that the passengers have neither
questioned the manner of the Panchnama proceedings at the material
time nor controverted the facts detailed in the Panchnama during the
course of recording of their statements. Every procedure conducted
during the Panchnama by the Officers was well documented and made
in the presence of the Panchas as well as the passengers. The
passengers have not dislodged any of the facts narrated in their
deposition. In fact, in their respective statements, they have clearly
admitted that they had intentionally kept undeclared gold items
(supra) and had not declared the same on their arrival before the
Customs with an intent to clear them illicitly and evade payment of
Customs duty and thereby, violated provisions of Customs Act, the
Baggage Ruies, the Foreign Trade (Development & Regulations) Act,
1992, the Foreign Trade (Development & Regulations) Rules, 1993 and
the Foreign Trade Policy 2015-2020.
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22. Further, all the 3 passengers have accepted that they had not
declared the gold/ iPhone on their arrival to the Customs authorities in
order to evade payment of Customs duty. It is clear case of non-
declaration with an intent to smuggle the gold. Accordingly, there is
sufficient evidence to say that the passengers had kept the gold/
iPhone which was in their possession and failed to declare the same
before the Customs Authorities on their arrival at SVPIA, Ahmedabad.
The case of smuggling of gold recovered from their possession and
which was kept undeclared with intent of clear the same and in order
to evade payment of Customs duty is conclusively proved. Thus, it is
proved that passengers violated Section 77, Section 79 of the Customs
Act for import/ smuggling of gold/ iPhone which were not for bonafide
use and thereby violated Rule 11 of the Foreign Trade Regulation Rules
1993, and para 2.26 of the Foreign Trade Policy 2015-20. Further as
per Section 123 of the Customs Act, 1962, gold/ iPhone is a notified
item and when goods notified thereunder are seized under the Customs
Act, 1962, on the reasonable belief that they are smuggled goods, the
burden to prove that they are not smuggled, shall be on the person

from whose possession the goods have been seized.

23. From the facts discussed above, it is evident that the passengers
had imported gold items & iPhone with an intention to clear the same
without payment of Customs duty, thereby rendering the gold totally
weighing 1754.410 Grams, liable for confiscation, under the provisions
of Sections 111(d), 111(i), 111(1) & 111(m) of the Customs Act, 1962,
By concealing/ hiding the gold/ iPhone and not declaring before the
Customs, it is established that the passengers had a clear intention to
clear the gold/ iPhone clandestinely with the deliberate intention to
evade payment of Customs duty. The commission of above act made
the impugned goods fall within the ambit of ~smuggling' as defined
under Section 2(39) of the Act.

24. It is seen that the passenger had not filed the baggage
declaration form and had not declared the gold/ iPhone which was in
their possession, as envisaged under Section 77 of the Act read with
the Baggage Rules and Regulation 3 of Customs Baggage Declaration

Regulations, 2013.
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25. I find that the Noticees had carried gold totally weighing 1754.41
grams, having market value of Rs.47,43,924/- and tariff value of
Rs.42,68,181/- and 2 apple iPhones 7 Plus 256GB, involving total
Customs Duty of Rs.15,84,572/- as detailed above and had not
declared the same in the baggage declaration as required under
Section 77 of the Customs Act, 1962. The said quantity of 1754.41 kgs.
of gold the discussions have been made hereinabove and I have
already found that the same is liable for confiscation in terms of the
provisions of Sections 111(d), 111(i), 111(l) and 111(m) of the
Customs Act, 1962.

26. Further, Section 125(1) of the Customs Act, 1962 stipulates that
in the case of import of prohibited goods, the officer adjudging the
confiscation of goods may give an option to pay fine in lieu of
confiscation. Further, Section 125(2) of the Customs Act, 1962
stipulates that in cases where fine in lieu of confiscation of goods is
imposed, the Customs Duty payable on such goods shall be paid in
addition to the redemption fine. The relevant text of the said statute is

reproduced under for ease of reference:

(1) Whenever confiscation of any goods is authorised by
this Act, the officer adjudging it may, in the case of any
goods, the importation or exportation whereof is prohibited
under this Act or under any other law for the time being in
force, and shall, in the case of any other goods, give to the
owner of the goods or, where such owner is not known, the
person from whose possession or custody such goods have
been seized, an option to pay in lieu of confiscation such
fine as the said officer thinks fit :

(2} Where any fine in lieu of confiscation of goods is
imposed under sub-section (1), the owner of such goods
or the person referred to in sub-section (1), shall, in
addition, be liable to any duty and charges payable in
respect of such goods.

27. In the instant case, I have already come to the conclusion that
redemption fine is imposable on the entire quantity of 1754.41 grams
of gold and 2 apple iPhones 7 Plus 256 GB carried by the Noticees in
India. Further, the said goods have been found to have been smuggled
in India. Thus, by virtue of the provisions of Section 125(2) of the

Customs Act, 1962, the Customs Duty leviable on such quantity totally
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weighing 1754.41 grams, having market value of Rs.47,43,924/- and
tariff value of Rs.42,68,181/-, involving total Customs Duty of
Rs.15,84,572/-, is required to be demanded and recovered along with
applicable interest in terms of the provisions of Section 28AA of the

Customs Act, 1962.

28. In 2019 (370) E.L.T. 1743 (G.0.1.), before the Government of
India, Ministry of Finance, [Department of Revenue - Revisionary
Authority]; Ms. Mallika Arya, Additional Secretary in Abdul Kalam
Ammangod Kunhamu vide Order No. 17/2019-Cus., dated 7-10-2019
in F. No. 375/06/B/2017-RA stated that it is observed that C.B.I. & C.
had issued instruction vide Letter F. No. 495/5/92-Cus. VI, dated .
10.05.1993 wherein it has been instructed that “in respect of gold
seized for non-declaration, no option to redeem the same on
redemption fine under Section 125 of the Customs Act, 1962 should
be given except in very trivial cases where the adjudicating authority

is satisfied that there was no concealment of the gold in guestion”.

29. The Hon'ble Gujarat High Court, vide its oral order dated
10.09.2018 remitted the case back with direction to return the
petitioners within 8 weeks of from today all gold ornaments/ gold items
and two apple iPhones seized under Panchnama dated 11.02.2017
unconditionally subject to adjudication process to be carried out afresh

in accordance with law.

30. I find that in the case of Ashok Kumar Verma reported at 2019
(369) ELT 1677 (GOI), the Revisionary Authority set aside the order of
absolute confiscation noting that gold was not a prohibited item under
the Customs Act, 1962. The Revisionary Authority in Para 4 observed

as under:

. While there is no dispute in this case that the gold brought by the
applicant from Sharjah is liable for confiscation because he did not follow
the proper procedure for import thereof in India and attempted to
smuggle it without payment of customs duties, it is beyond any doubt
that the gold is not a prohibited item under Customs Act. The Hon'ble
Madras High Court, in its decision in the case of T. Elavarasan v. CC
(Airport), Chennai, 2011 (266) E.L.T. 167 (Mad.), has held that gold is
not a prohibited goods and a mandatory option is available to the owner
of the goods to redeem the confiscated gold on payment of fine under
Section 125 of Customs Act, 1962. Even the Hon'ble High Court of
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Andhra Pradesh in the case of Shaikh Jamal Basha v. GOI, 1997 (91)
E.L.T. 1277 (A.P.), has also held that as per Rule 9 of Baggage Rules,
1979 read with Appendix-B, gold in any form other than ornament could
be imported on payment of customs duty only and if the same was
imported unauthorisedly the option to owner of the gold is to be given
for redemption of the confiscated gold on payment of fine. In fact, the
Commissioner (Appeals), Delhi and the Government of India have
consistently held the same view in a large number of cases that gold is
not prohibited goods as it is not specifically notified by the Government.

31. I also find that in order no: 245/2021-CUS9WZ)}/ASAR/MUMBAI
dated 29.09.2021 in case of Shri Memon Anjum, the Revisionary
Authority set aside the order of absolute confiscation. The Revisionary

Authority in Para 14 observed as under:

"Government notes that there is no past history of such
offence/violation vt the applicant. The part of impugned gold jewellery
was concealed but this at times is resorted to by travellers with a view
to keep the precious goods secure and safe. The quantity/type of gold
being in form of gold chain and 3 rings is jewellery and is not
commercial in nature. Under the circumstance, the Government opines
that the order of absolute confiscation in the impugned case is in excess
and unjustified. The order of the Appellate authority is therefore liable
to be set aside and the goods are liable to be allows redemption on
suitable redemption fine and penalty.”

32. In case of Mohd. Hussain Ayub Chilwan reported in 2017 (358)
ELT 1275 (Commr. Appl.) Mumbai III, the passenger brought 232
grams of gold bars on his arrival from Kuwait on 22.11.2013 and
produced purchase invoice for the gold brought by him for his sister’s
marriage. Commr. (A) has set aside the order of absolute confiscation
and at para 11 of the order observed that, the passenger was working
abroad, had produced purchase invoice and was not a carrier bringing
the gold for consideration. He allowed redemption noting that gold is
not an item of import of which any circumstances would danger or be
detriment to heaith, welfare or moral of people as a whole and

therefore liable to be release on payment of redemption fine.

33. Ifind that this issue of re-demption of gold has travelled through
various appellate fora. I find that in the following cases, Hon'ble
Supreme Courts, High Courts, the appellate fora allowed redemption
of seized goods;

i Sapna Sanjeev Kohli vs. Commissioner - 2010 (253) E.L.T.
A52 (S.C.).
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] Union of India vs. Dhanak M Ramji — 2010 (252) E. L. T.
A102 (5.C.).

ii Shaikh Jamal Basha Vs. G.O.I. - 1997(91) E. L. T. 277
(A.P.).

v Commissioner of Cust. & C. Ex. Nagpur-I Vs. Mohd. Ashraf
Armar — 2019 (369) E. L. T. 1654 (Tri. Mumbai).

Vv Shri R. P. Sharma, Additional Secretary in RE Ashok Kumar
Verma - 2019 (369) E. L. T. 1677 (G. O. 1.).

Vi Suresh Bhosle Vs. Commissioner of Customs (Prev.)
Kolkatta — 2009 (246) E. L. T. 77(Cal.).
vl T. Elavarasan Versus Commissioner of Customs (Airport),

Chennai reported at 2011 (266) E.L.T. 167 (Mad.).

34. I find that when there are judgements favouring redemption,
there are contra judgement which provide for absolute confiscation of

seized gold attempted to be smuggled into India as follows;

i. Abdul Razak Vs., U. O. I. - 2012 (275) E. L. T. 300 (Ker.)
maintained by Hon’ble Supreme Court - 2017 (350) E. L. T. A173 (SC).

35. I further find that ingenious concealment is one of the important
aspects for deciding on the redemption/ non-redémption of the goods.
Further, while deciding the case, the CBIC Circular / Instruction F. No:
275/17/2015-CX. 8A dated 11.03.2015 is also looked into, which
emphasized that Judicial discipline should be followed while deciding

pending show cause notices/ appeals.

36. I find that, the option to redemption has been granted and
absolute confiscation is set-a-side vide order No. 12/2021-
CUS(WZ)/ASAR dated 18.01.2021 by the Revision authority, GOI
issued under F. No: 371/44/B/2015-RA/785 dated 29.01.2021. Simitar
view was taken by Revision Authority vide Order No. 287/2022-CUS
(WZ)/ASAR/Mumbai dated 10.10.2022; Order No. 245/2021-CUS
(WZ)/ASAR dated 29.09.2021 issued under F. No: 371/44/B/15-
RA/2020 dated 06.10.2021 and Order No: 314/2022-Cus
(WZ)/ASAR/Mumbai dated 31.10.2022 issued from F. No: 371/273/
B/WZ/2018 dated 03.11.2022. All the above mentioned 3 orders of RA

has been accepted by the department.
37. Ifind that wearing the seized goods on body and hiding the same

by the passenger cannot be considered as an ingenious concealment

even though the charge of non-declaration of the seized gold is
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established. Further, being a precious goods one can take care to carry
the same by hiding from the view of other people in fear of theft.
Looking to the facts that this is not a case of ingenious concealment, I

am of the considered opinion that under Section 125 of the Customs

Act, 1962, the option for redemption can be granted.

I also find that Shri Deepak Soni was in the list of Government
approved valuers registered under Section 34AB of the WT Act, 195/
read with Public Notice No. 69/2003 dated 28.07.2003 issued by the
Commissioner of Custbms, Ahmedabad. As per the said Public Notice,
the service of the members of this expert trade panel was to be utilized
for verification of the purity and weight of goid jewellery. It is obvious
that Shri Deepak Soni knew beforehand as a valuer that gold items
were dutiable and had to be declared on their arrival at the Airport.
Despite this knowledge, he has brought the gold items in his person
and has not declared them on his arrival. He has further knowingly
used Smt. Hansaben Soni and Smt. Falguni Soni to bring in the gold
items without declaring them on their arrival. Smt. Hansa and Smt.
Falguni have also knowingly abetted in the carriage of the gold items.
Therefore, the passengers cannot escape their liability for penal action
under Sections 112{a) & (b) of the Act as they have clearly
contravened the sub—élauses of Section 112(i) of the Act. They are also
liable for separate penal action under Section 114AA of the Act. Shri
Deepak would be liable for a greater quantum of penalty for his clear

knowledge as discussed above,

38. 1 further find that all the three passengers had involved
themselves and abetted the act of carrying the impugned 2 iPhones &
gold having total weight of 1754.410 Grams and hiding the same. They
have agreed and admitted in the statements recorded that they
travelled with the said gold/ iPhones from Sharjah to Ahmedabad.
Despite their knowledge and belief that the concealed gold/ iPhones
carried by them and undeclared in their person is an offence under the
provisions of the Customs Act, 1962 and the Reguiations made under
it, the passengers attempted to carry and clear the said goods. The
passengers in their statements admitted that they did not declare the

impugned goods as they wanted to clear the same illicitly and evade
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the Customs Duty. Thus, it is clear that the passengers have involved

themselves in carrying, removing, keeping, concealing and dealing

with the gold/ iPhones brought by them, which they knew very well

and have reason to believe that the same are liable for confiscation
under Section 111 of the Customs Act, 1962, Therefore, I find that the

passengers are liable for penal action under provisions of Sections 112

of the Act and I hold accordingly. They are also liable for separate penal
action under Section 114AA of the Act.

39. Given my above findings, I pass the following Orders:

(i)

(ii)

(iv)

ORDER

I order confiscation of two gold chains, one gold kada and one
gold buckle, totally weighing 448.260 grams recovered from
Shri Deepak Natvarlal Soni, having purity of 22kt. {(916)
and having tariff value of Rs.10,90,540/- and market value
of Rs.12,12,095/-, seized vide Panchnama drawn on
11.02.2017, under the provisions of Section 111(d), 111(i),
111(1) & 111(m) of the Customs Act, 1962;

I give an option to Deepak Natvarial Soni to redeem the
impugned goods, having total weight of 448.260 Grams on
payment of redemption fine of Rs.3,00,000/- (Rupees Three
Lakhs Only)} under Section 125(1) of the Customs Act, 1962.
In addition to redemption fine, the passenger would be liable
for payment of applicable duties and other levies/ charges in
terms of Section 125(2) of the Customs Act, 1962;

I confirm the demand of Customs Duty to the tune of
Rs.3,93,140/- (Rupees Three Lakhs Ninety-Three
Thousand Fourty only) on the above quantity of gold and
order recovery of the same from Shri Deepak Natvarlal
Soni in terms of the provisions of Section 125(2) read with
Section 28 (4) of the Customs Act, 1962;

I order confiscation of 2 Apple iPhones‘7 Plus 256 GB valued
at Rs.1,27,300/- recovered from Shri Deepak Natvarlal

Soni seized vide Panchnama drawn on 11.02.2017, under the
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under the provisions of Section 111(d), 111(i), 111(l) &
111(m) of the Customs Act, 1962;

I give an option to Shri Deepak Natvarlal Soni to redeem the
impugned goods, having total value of Rs.1,27,300 on
payment of redemption fine of Rs.25,000/- (Rupees Twenty-
Five Thousand Only) under Section 125(1) of the Customs
Act, 1962. In addition to redemption fine, the passenger
would be liable for payment of applicable duties and other
levies/ charges in terms of Section 125(2) of the Customs Act,
1962;

I confirm the demand of Customs Duty to the tune of
Rs.45,892/- (Rupees Fourty-Five Thousand Eight
Hundred Ninety-Two only) on 2 apple iPhones 7 Plus 256
GB and order recovery of the same from Shri Deepak
Natvarlal Soni in terms of the provisions of Section 125(2)
read with Section 28 (4) of the Customs Act, 1962;

I impose a penalty of Rs.5,00,000/- (Rupees Five Lakhs only)
on Shri Deepak Soni under the provisions of Sections 112(a)
& (b) of the Act;

I impose a penalty of Rs.10,00,000/- (Rupees Ten Lakhs only)
on Shri Deepak Soni under the provisions of Sections 114AA
of the Act;

I order confiscation of two gold chains, two gold bangles, 4
pieces of raw gold bangles and 4 ornament sets made of gold
(2 sets containing one neck piece + two ear piece + 2 sets
containing one pendent + two ear piece each), totally
weighing 565.100 grams recovered from Smt. Hansaben
Soni, having purity of 22kt. (916) and having tariff value of
Rs.13,74,792/- and market value of Rs.15,28,030/-,
seized vide Panchnama drawn on 11.02.2017, under the
under the provisions of Section 111(d), 111(i), 111(l} &
111(m) of the Customs Act, 1962;

I give an option to Smt. Hansaben Soni to redeem the
impugned goods, having total weight of 565.100 Grams on
payment of redemption fine of Rs.3,50,000/- (Rupees Three
Lakhs Fifty Thousand Only) under Section 125(1) of the
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Customs Act, 1962. In addition to redemption fine, the
passenger would be liable for payment of applicable duties
and other levies/ charges in terms of Section 125(2) of the
Customs Act, 1962;
I confirm the demand of Customs Duty to the tune of
Rs.4,95,613/- (Rupees Four Lakhs Ninety-Five
Thousand Six Hundred Thirteen only) on the above
quantity of gold and order recovery of the same from Smt.
Hansaben Natvarlal Soni in terms of the provisions of
Section 125(2) read with Section 28 (4) of the Customs Act,
1962;
I impose a penalty of Rs.5,50,000/- (quees Five Lakhs Fifty
Thousand only) on Smt. Hansaben Soni under the provisions
of Sections 112(a) & (b) of the Act;
I impose a penalty of Rs.7,00,000/- (Rupees Seven Lakhs
only) on Smt. Hansaben Soni, under the provisions of
Sections 114AA of the Act;

1 order confiscation of two gold chains, four gold bangles, 4
pieces of crude gold bangles and 5 ocrnament sets made of
gold (each one containing one neck piece + two ear pieces)
totally weighing 741.050 grams recovered from Smt.
Falguni Soni, having purity of 22kt. (916) and having tariff
value of Rs.18,02,849/- and market wvalue of
Rs.20,03,799/- seized vide Panchnama drawn on
11.02.2017, under the under the provisions of Section
111(d), 111(i), 111(1) & 111(m) of the Customs Act, 1962;

I give an option to Smt. Falguni Soni to redeem the impugned
goods, having total weight of 741.050 Grams on payment of
redemption fine of Rs.4,50,000/- (Rupees Four Lakhs Fifty
Thousand Only) under Section 125(1) of the Customs Act,
1962, In addition to redemption fine, the passenger would be
liable for payment of applicable duties and other levies/
charges in terms of Section 125(2) of the Customs Act, 1962;
I confirm the demand of Customs Duty to the tune of
Rs.6,49,927/- (Rupees Six Lakhs Fourty-Nine

Thousand Nine Hundred Twenty-Seven only) on the
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above quantity of gold and order recovery of the same from

Smt. Falguni Deepak Soni in terms of the provisions of
Section 125(2) read with Section 28 (4) of the Customs Act,

1962;

(xvii) I impose a penalty of Rs.7,00,000/- (Rupees Seven Lakhs

40.

only) on Smt. Falguni Soni, under the provisiocns of Sections
112(a) & 112(b) of the Act;
(xviii)I impose a penalty of Rs.9,00,000/- (Rupees Nine Lakhs only)

on Smt. Faiguni Soni, under the provisions of Sections 114AA

of the Act.

Accordingly, both the Show Cause Notice bearing No. VIII/10-
12/SVPIA/O&A/2017 dated 09.08.2017 & VIII/10-137/SVPIA/O&A/
HQ/2018 dated 04.02.2019 stands disposed of.

f
\[Towr 1L
T \u\M
(Vishal Malani)
Additional Commissioner
Customs, Ahmedabad

F. No. VIII/10-92/SVPIA/O8A/HQ/2023-24 Date: 03.04.2024
F. No. VIII/10-137/SVPIA/O8A/HQ/2018
DIN: 20240471MNO0002782F4

BY SPEED POST A.D.

To,

(1) Shri Deepak Natvarlal

Soni,

12, Motikunj Society, Opp.
Audit Bhavan, Ishwar Bhuvan
Road, Navrangpura,
Ahmedabad - 380 009.

Suvam Ratnam,

5-6, Dwarkesh Complex,
Off. C.G. Road,
Ahmedabad.

(2) Smt. Hansaben
Natvarlal Soni,

12, Motikunj Society, Opp.
Audit Bhavan, IsHwar Bhuvan
Road, Navrangpura,
Ahmedabad - 380 009.

(3) Smt. Falguni Deepak
Soni,

12, Motikunj Society, Opp.
Audit Bhavan, Ishwar Bhuvan
Road, Navrangpura,

| Ahmedabad - 380 009.

| (2) Smt. Hansaben Natvarial |
Soni, |
Suvam Ratnam,

5-6, Dwarkesh Complex,

Off. C.G. Road,

Ahmedabad. _

(3) Smt. Falguni Deepak Soni,
Suvam Ratnam,

5-6, Dwarkesh Complex,

Off. C.G. Road,

Ahmedabad.
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(ii)

(i)
(iv)
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The Principal Commissioner of Customs, Ahmedabad. (Kind Attn:
RRA Section).

The Dy./Asstt. Commissioner of @ Customs (AIU), SVPIA,
Ahmedabad.

The Dy./Asstt. Commissioner of Customs (TRC), Ahmedabad.
The System In charge, Customs HQ, Ahmedabad for uploading
on official web-site i.e. httD://WWW.ahmédabadcustoms.qov.in.
Guard File.
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Office of the Principal Commissioner of Customs
Custem House, Near All India Radio. Navrangpura. Ahmeadabad 380 009
Tel: (079) 27544630 Fax: (079) 27542343 E-mail. custcmsoa@gmail com

=Ne VI 10-12/SVPIA/O & A/2017 Date:  August @ 2017

Show Cause Notice

Mr Deepak Natvarlal Soni. Ms Hansaben Sont and Ms Falguni Soni (hereinafter referred

@ a3 the passengers’), holding Indian passporis had arrived at Ahmedabad by Air Arabia Flight
e Y 483 from Sharjah to Ahmedabad  On suspicion the passengers were intercepted. The
nassengers were carrying 4 check-in bags, 2 ladies purse, one back pack and 2 pouches On
hzcking ther baggage. two Iphone 7 plus 256 GB valued at Rs 1,27 300/- was recovered Mr
DJeevak Sent was put through the Door Metal Frame Detector {{DFMD'} where a beep sound
o8 hieard indicating the presence of metallic substances in his bady Despite questicning Mr
Ueerak Soni denied having any dutiable goods in his person. Mr Deepak Soni finally removed
= oedt admiting that the buckle of the belt was made of gold and rhodium coating  ri- further

< nced two chains of yellow metal which was worn i his neck and ons Kada of yellox matal
rcm: nis pant pockets.  Ms Hansaben Soni also was put through the DFMD where a beep
~oJdnu was heard indicating the presence of metallic substances in her body Ms Hansaben
~crn fnally removes two chains and 2 bangtes, worn by her and also 4 pieces cf raw bangles of
<o metal and 4 ornament sets of yellow metal from handkerchief/polyethene bags concealed
r nos undergarments. Ms Falguni Soni was also put through the DFMD where a hee)p: sound

vue neard :ndicating the presence of metallic substances in her body Ms Falguni Soni firally
=moved two chains and 4 bangles worn by her and also 4 pieces of crude gold pangles mads
of yerow metai and 5 ornament sets of yellow metal(each having one neck piece and two ear

r:ces) from polyethene bags concealed in her undergarments.

Based on the primary inferences, the Government approved vatuer Mr Kartikey Soni

<& walled upon for testing of the dems. The valuer gave his report on 11.2 2017 stating that all
» exms of yellow metal werc made cof pure gold onaving purdy of 272 Kt (91€) The repoit
ndicolea that 4 pieces of gold items recovered from Mr Deepak Soni weighed 4448 260 grams
A0 oomarket value of Rs 12.12.095/- and a tanff value of Rs 10.90.540/- (Annexure A to the
cnernama drawn on 1.2 2017 refers) 20 pieces of gold items recoverad from Ms Hansaban
r weighed 535.100 grams having a market value of Rs 15 28,030/- and a tariff valued of Rs
(o - 792/- tAnnexure B to the panchnama drawn on: 11.2 2017 refers) and 25 pleces of gota
1w recoveted from Ms Falguni Soni weighed 741,050 grams having a market value of Rs
0.0 799/ and a tariff value of Rs 18,02.849/- Al the gold items were having a puriy of 22
< 010). The valdation was done on the Dauis Of lhe tanlf vaives when on the basis of Nuidn

ce B/2017-Customs{NT} dated 311 2017 and 9/2017-Customs(NT) dated 2.2.2017




I
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3 A total of two gold chains. one gold kada and gold buckle recovered from Mr Deepak
Ser concealed in his person weighing 448.260 grams, two gold chains, 2 bangles 4 pieces of
‘aw hangles and 4 ornament sets(2 sets containing one neck piece + two ear piece and 2 sels
sonimining one pendent + two ear piece each) recovered from the person of Ms Hansaben Soni
veigning 565 100 grams and two gold chains, 4 bangles = 4 pieces of crude gold bangies and
v crnament sets(each one containing one neck piece + two ear pieces) recovered from the
serson of Ms Falguni Soni weighing 741.050 grams. all of them lotally weighing 1754 41 grams
vl ) a markel value of Rs 47 43 924/- and a tanff value of Rs 42 68 181/- were placed under
s¢zue vide panchnama drawn on 1122017 The 2 Apple Iphone 7 plus 256 GB mobile
obones bought by Mr Deepak Soni under invoice No 33584 of 7.2 2017 were also placed under

;ezio e The seizure was made under the provisions of Customs Act, 1962 on the reasonable

] elie! that the said goods were smuggled into India and liable for confiscation
- Mr Deepak Soni, Ms Hansaben Soni and Ms Falguni Soni produced the following
decuments

. Boarding pass from Sharjah to Ahmedabad of Air Arabia Flight No G9 483 dated
11.2.2017 — Seat No 4A and Passport No 23170035 in respect of Mr Deepak Soni

i Boarding pass from Sharjah to Ahmedabad of Air Arabia Flight No G9 483 dated
11.2.2017 — Seat No 4C and Passport No 23169969 in respect of Ms Hansaben “on

| Boarding pass from Sharjah to Ahmedabad of Air Arabia Flight No G9 483 daled
11.2. 2017 ~ Seat No 4B and Passport No Z3170041 in respect of Mr Falguni Soni

Statement of Mr Deepak Soni was recorded on 11.2 2017 under Section 108 of the
Customs Act 1962{'hereinafter referred to as the "Act’). He admilled that he was carrying the
ycld chains & gold kada and the buckle of the belt was also made of gold. He alsc acceptad
that the gold items recovered from Ms Hansaben Soni, his mother and Ms Falguni Soni, his wife
were brought by them He slated that he had paid for the purchase of the entire gold items from
nis account in Saad General Trading, Dubai and these gold items were brought by the three of
mem for making jewellery  He further accepted that he was well aware of the Custorns Law and

nad Lrought the gold items in order to evade the payment of customs duty.

0 Statement of Ms Hansaben Soni was recorded on 11 2.2017 under Section 103 of the
Act She admitted that aff the gold items recovered from her person were brought by her in

arder 10 help his son's business

Statement of Ms Falguni Soni was recorded on 11 2.2017 under Section 103 of the Act
shie admitted that all the gold items recovered from her person were brought by her in order to

el s husband’s business.

Four summons were issued en 56 2017, 2162017, 226 2017 and 177 2017 to Mr
Deepsak Som for recording his further statement. For the summoens dated 5.6.2017. Mr Deepaxk
soroander hus letter dated 13 6 2017 repliad that he was not fit to depose belore the Oificers as

nad cardiac issues.  For the summons dated 21,8 2017 Mr Deepak Soni under s reply

Jaten 28 6 2017 repeated the same reasons. In case of the summons dated 21 6 2017 Nr



) | 433

Dcepak Son: again stated his inabiiity to depose before the Officers as he was suffering from
cardiac problems. Further. in case of summons dated 17.7.2017. Mr Deepak Soni replied under
a.etter dated 20 7.2017(received on 1 8.2017) that he had suffered a heart attack on 6.7.2017
and was admitted for cardiac surgery on 6.7.2017 at Apex Heart Institute, Ahmedabad
Subsequently, several calls made to Mr Deepak Soni went unanswered. On 5.8.2017, the
superintendent(AlU), Customs. Ahmedabad also visited the shop of Mr Deepak Soni at
Suvernaratnam Off CG Road, Ahmedabad but Mr Deepak Soni was not available. His son. Mr
Jayduep Son: stated that his father was admitted to the hospital for cardiac surgery and he had
gone in depression after the surgery and was not in a position to depose or appear before the
Dtficers to record his statement. It appears that despite several attempts, Mr Deepak Soni nas

not come forward to record his statement before the Cfficers,

i From the foregoing paras. it appears Mr Deepak Soni had brought two gold chains one
geld kada and gold buckle in his person  Ms Hansaben Soni had brought two gold chains, 2
hangles 4 pieces of raw bangles and 4 ornament sets(2 sets containing one neck piece + two
2or piece and 2 sets containing one pendent + two ear piece each) in her person. Ms Falguni
Seni nad brought two gold chains, 4 bangles . 4 pieces of crude gold bangles and five ornament
sets(each one containing one neck piece + two ear pieces) in her person. lt further appears that
A Deepak Soni had further brought two Apple Iphone 7 plus 256 GB mobile phones in his
sagaage |t appears that the three passenger by not declaring the gold chains, kadas "angles
omament sels as well as the mobile phones had an intention to evade payment of custcms duty
and thereby have violated the provisions contained in the Customs Act, 1962, the Foreign
Trade(Development & Regulations) Act, 1992, the Foreign Trade(Development & Regulations)
Rules 1993 and the Foreign Trade Policy 2015-2020.

i 0 From the facts and circumstances utsuusseu awavC, it 3227 that Mr Deepak Sonr had
attempted to smuggle two gold chains, one gold kada and gold buckle in his person totally
veintung 448 260 grams having a market value of Rs 12,12.095/- and tariff value of Rs
' 90 540/- in his person. Ms Hansaben Soni had attempted 1o smuggle two goid chains. Z
nangles. 4 pieces of raw bangles and 4 ornament sets(2 sets containing one neck piece + two
war plece and 2 sets containing one pendent + two ear piece each) concealed in her person
oail, weighing 565 100 grams having a market value of Rs 15,28,030/- and a tariff value of Rs
1> 74 792)-  Ms Falguni Soni had attempted to smuggle two gold chains, 4 banglas 4 pieces
2f crude gold bangles and five ornament sets(each cne containing one neck piece + two ear
pieces) concealed in her person totally weighing 741 050 grams having a market value of Rs
JL.03 799/- and tanff value of Rs 18.02.849/-. Further, it appears that Mr Deepak Soni nad
Ltempted to smuggle two Apple Iphone 7 plus 256 GB in his baggage. All the three
nzssengers have attempted tc smuggle the gold items/Iphones inte India with an intention to
vade payment of customs duty All the gold items totally weighing 1754.410 grams having a
market value of Rs 47,43.924/- and a lariff value of Rs 42 68,181/- as well as 2 Apple Iphone 7
Dius 256 GB mobile phones valued at Rs 1,27 300/- were brought mto India by the passenger
o commercial purpose and cannot be construed as ‘bonafide baggage’ within the meaning of
secton 79 of the Act read with Para 2.26 of the Foreign Trade Policy. 2015-2020 As per Para
2 26 of the Foreign Trade Policy, a passenger is allowed to impornt bonafide household and

sersenal effect only, as his bonafide baggage It appears that the import of goods I
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semmercial quantity is with an intent to earn profit and not covered within the ambit of ‘bonafide

caggage  Therefore. import of such goods are not permitted through the baggage mode It

alsc appears that the passenger attempted to smuggle the goods without filing the customs

Jeclaration form. which appears to be in contravention of Section 77 of the Act read with the

Ruggage Rules. 2016 (‘Baggage Rules') and Regulation 3 of the Customs Baggage Declaration

Regulations, 2013 (‘Baggage Regulations’). The above act on the part of the passenger

Jappears to be amounting to smuggling within the meaning of Section 2(39) of the Act

bz

The passengers have contravened the provisions of

Section 77 of the Act as Mr Deepak Soni has failed to make a declaration of the
imported two gold chains, one gold kada and gold buckle as well as 2 apple Iphone 7
plus 256 GB mobile phones. Ms Hansaben Soni has faited to make a declaration of the
two gold chains, 2 bangles 4 pieces of raw bangles and 4 ornament sets(2 sels
containing one neck plece + two ear piece and 2 sets conlaining one pendent + two ear
piece each) and Ms Falguni Soni has failed to make a declaration of the imported two
gold chains, 4 bangles . 4 pieces of crude gold bangles and five ornament sets{each one
containing one neck piece + two ear pieces), which were recovered from the possession
of the three passenger:

Section 79 of the Act as Mr Deepak Soni has imporied two gold chains, one go'd kada
and gold buckle as well as 2 appie Iphone 7 plus 256 GB mobile phones, Ms Hansaben
Soni has imported two gold chains, 2 bangles 4 pieces of raw bangles and 4 ornament
sets(2 sets coniaining one neck piece + two ear piece and 2 sels containing one
pendent + lwo ear piece each) and Ms Falguni Soni has irmponed two gold chains. 4
bangles . 4 pieces of crude gold bangles and five ornament sets{each one containing
one neck piece + two ear pieces) for commercial purpose which were not for ther
benafide use;

Rule 11 of the Foreign Trade{Regulation) Rules, 1993 as Mr Deepak Sori has failed to
declare the value, quantity and description of the two gold chains, one gold kada and
gold buckle as well as Z apple Iphone 7 plus 256 GB mobile phones, Ms Hansaben Soni
has failed to declare the value, quantity and description of the two gold chains, 2 bangles
4 pieces of raw bangles and 4 ornament sets{2 sets containing one neck piece + two ear
piece and 2 sets containing one pendent + two ear piece each) and Ms Falguni Soni has
falled to declare the value. quantity and description of the two gold chains. 4 bangles 4
p'ieces of crude gold bangles and five ornament sets(each one containing one neck
piece + two ear pieces). imported by the three passengers

Para 2.26 of the Foreign Trade Policy 2015-2020 as the three passengers have acled

contrary to the restrictions imposed and imported non bonafide baggage.

It appears that the passengers had not filed the baggage declaration form M: Deepax

=cni had not declared the two gold chains, one gold kada and gaolid huckle as well as 2 appl=

Iphone 7 ptus 256 GB mobile phones, Ms Hansaben Soni had not declared the two gold chains

2 bangles, 4 pieces of raw bangles and 4 ornament sets(2 sets containing one neck piece + two

2er plece and 2 sets containing one pendent + two ear piece each) and Ms Falguni Soni had

not declared the two gold chains, 4 bangles , 4 pieces of crude gold bangles and five ornament



LA

.es(each cne containing one neck piece + two ear pieces), which were in the possessicn of the
‘hiee passengers, as envisaged under Section 77 of the Act read with the Baggage Ruies and
saggage Regulations. [t also appears that the imports were for non bonafide purpose (00
“Morteover gold or silver. in raw form is not allowed free of duty. Further, one kg of gold can also
ne imported by an eligible passenger as envisaged under Noffiication No. 12/2012-Cus dated
17.3.2012(5r No 321} wherein an “eligible passenger means a passenger of Indian origin or a
sessenger holding a valid passport, issued under the Passporis Act 1967, who is coming to
Incha after a period of not less than six months of stay abroad; and short visits, if any, made by
the elgible passenger during the aforesaid period of six months shall be ignored if the total
Juration of stay on such visits does not exceed thirty days and such passenger has not availled
of the exemptron under this notification or under the notification being superseded at any time of
such short visits, In the present case. the passengers bad gone to Dubai on 8.2 2017 by the Ar
Arabia flight and returned on 11.2 2017 by the Air Arabia flight It therefore. appears that all the
above acts of contravention on the part of the passenger have iendered the seized goods
namely two gold chains, one gold kada and gold buckle as well as 2 apple iphone 7 pius 256
s mobile phones in respect of Mr Deepak Soni. two gold chains. 2 bangles, 4 pieces of raw
sanales and 4 ornament sets{2 sels containing one neck piece + two ear piece and 2 sets
sonlaining one pendent + two ear piece each) in respect of Ms Hansaben Soni and two gold
:rans, 4 bangles | 4 pieces of crude gold bangles and five ornament sets(each one contaming
ste neck piece + two ear pieces) in respect of Ms Falguni Soni. as liable to confiscation under
he provisions of Sections 111(d). (i), 111(1) and 111{m) of the Act. It further appears that all the
Jold n1ems referred above as well as the 2 Apple iphone 7 plus 256 GB mobile phones imported
oy ine passenger is to be construed as ‘'smuggling’ within the meaning of Section 2(39) of the
Act it remains a fact that Mr Deepak Soni was in the list of approvad valuers registered under
Section 34AB of the WT Act, 1957 under Public Notice No 69/2003 dated 28.7 2003 issued by
‘he Commissioner Customs. Ahmedabad  As per the Public Notice the services of tha
manbers of this expert trade panel was to be utiized for verification of the purity and weight of
gcla jewellery by the Assistant/Deputy Commissioner of Customs, Air Cargo Complex
~hmedabad. It, therefore, appears that Mr Deepak Soni was well aware of the Customs Rules
ind Regulations in respect of gold imports. It also appears that he had a pre-knowiedge that
inported gold was to be declared with the Customs authorities at the time of his arrival at the
aitpait and also were to be cleared on payment of appropriate duly leviable Though he had a
wr2 knowledge about this. it appears that he had used Ms Hansaben Soni and Ms Falguniben
Seni in carrying the gold with an intent to evade the payment of customs duty It. therefore,
appears that the three passengers were fully aware that the goods would be offeriding in nature
orits import and had carried the gold items as referred above in their person.  Further Mr
Deepak Som  has carried 2 Apple Iphone 7 plus 256 GB mobile phones
Ali the three passengers have also omitled to declare the gold items referred above and Mr
Jeepdk Soni has also omitted to declare the two apple Iphones on their arrival at the arport in
e to evade payment of the duty of customs. It appears that all the three passengers have
wvol.ed themselves in carrying, keeping, concealing and has dealt with the offending goods in
2 nanner which they knew or had reasons to believe were liable to confiscation under the Act
i1, therefore appears that all the three passengers have rendered themsleves liable for penal

action, under the provisions of Section 112(a) and 112(b) of the Act  The three passengers also
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sgpear to have rendered themselves liable for a separate penal action. under the provisions of

zection 114AA of the Act for their act of non-declaration/concealment

H Mr Deepak Soni is called upon to show cause in writing te the Additional Commissioner
Jf Customs 6th Floor. Mridul Towers. Near H K House, Opposite Bata Show Room, Off Ashram
~“uad Ahmedabad 380 009 as to why:

the two gold chains, one gold kada and gold buckle totalty weighing 448 260 grams
having tariff vaiue of Rs 10,90,540/- (Rupees Ten lacs ninety thousand five nundred forty
only) and a market value of Rs 12.12,095/- (Rupees Twelve lacs twelve thousand ninety
five only). placed under seizure vide panchnama drawn on 11.2.2017 should not be
r confiscated under the provisions of Sections 111(d). (i}, 111{l}) and 111{m) of the Act:
the 2 apple Iphones 7 plus 256 GB mobile phones valued at Rs 1 27 300/- {(Rupees One
tac twenty seven thousand three hundred only) placed under seizure vide panchnama
drawn on 11 2 2017, should not be confiscated under the provisions of Sections 11 1(d;.
(it, 111(h and 111({m) of the Act;
8 penalty should not be imposed upon the passenger under Sections 112(a) and 112(k) of
the Act; and

penalty should not be imposed upon the passenger under Section 114AA of the Act

5 Ms Hansaben Som is called upon to show cause in wrling to the Additional
~urmissioner of Customs, 6th Floor. Mndul Towers., Near H K House Opposite Bata Show
Reom Off Achram Road, Ahmedabad 380 009 as to why:

I the two gold chains, 2 bangles, 4 pieces of raw bangles and 4 ornament sets(2 sels
containing one neck piece + two ear piece and 2 sets coniaining one pendent + two ear

ptece each) totally weighing 565100 grams having tariff value of Rs 13 74,792/-

(Rupees Thirteen lacs seventy four thousand seven hundred ninety two only) and a

market value of Rs 15 28 030/- (Rupees Fifteen lacs twenty eight thousand thirty only).

placed under seizure vide panchnama drawn on 11.2.2017 should not be confiscated
under the provisions of Sections 111(d}), (i) 111() and 114¢m) of the Act;

[ penally should not be imposed upon the passenger under Sections 112(a) and 112(h) of
the Act; and

penaity should not be imposed upon the passenger under Section 114AA of the Act.

16 Ms Falguni Soni is called upon to show cause in writing to the Additional Commissioner
oaf Customs. Gth Floor, Mridul Towers, Near H K House, Opposite Bata Show Room, Off Ashram
vad Ahmedabad 380 009 as to why:

[ the two gold chains, 4 bangles. 4 pieces of crude gold bangles and five ornament
sets{each one containing one neck piece + two ear pieces) totally weighing 741 350
grams having tanff value of Rs 18.02,849/- (Rupees Eighteen lacs two thousand eight
hundreda forty nine only) and a market value of Rs 20.03.799/- (Rupees Twenty iacs

three thousand seven hundred ninety nine only), placed under seizure vide panchnam:
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drawn on 11.2.2017, should not be confiscated under the provisions of Sections 111(d).

(i}. 11101 and 111(m) of the Act:

[ penalty should not be imposed upon the passenger under Sections 112(a) and 112(b) of

the Act; and

i penalty should not be imposed upon the passenger under Section 114AA of the Act

P Mr Deepak Soni, Ms Hansaben Soni and Ms Falguni Soni, all residents of 12. Motikunj

Sceely. Opp Audit Bhavan, Ishwar Bhuvan Road, Navrangpura, Ahmadabad 380 009 are

requested to file their written submission and produce evidences which they intend to rely at the

ime of showing cause.

18 The three passengers are requested to inform if they desire to be heard in person before

e case is adjudicated. If no mention is made in their submissions. it would be presumed that

thay do not desire a personal hearing. If no cause is shown by the three passengers against

the action proposed against them within 30 days of the receipt of this notice or if they do not

appear before the adjudicating authority, when the case is posted for hearing. the case would

o decided ex-parte on merits

14 This notice is without prejudice to any other action that may be taken against the three

nzssengers under this Act or any other law for the time being in force in India

20 The documents relied on in the notice are listed as Annexure "A' and are enclecsed witn

s notice.

i No VIIC-12/SVPIA/O & A/2017
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J Deepak Soni

12, victikunj Society
Jpp Audit Bhavan
Ishwar Bhuvan Road
HMavrangpura
Abimedabad 380 009

vls Hansaben Soni
12 wiotikun) Society
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tshivenr Bhuvan Road
Lavrangpura
whmodabad 380 009

s Falguni Soni
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Lvrangpura
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1 Mr Deepak Soni (‘Deepak’) Ms Hansaben Soni (‘Hansa’) and Ms Falguni Soni
{'Falguni’) (also collectively referred to as the ‘passengers’) arrived at the Ahmedabad
Airport on 11 2.2017 by the An Arabia Fhight No G9 483 The Officers, on suspicion,
intercepted the passengers On checking the baggage of Deepak, two iphone 7 plus
256 GB valued at Rs 1.27.300/- was recovered Deepak was put through the Door
Frame Metal Detector (DFMD’)  He admitled that the buckle of his belt was made of
gold and coated with rhodium He further removed two chains of yellow metal worn in
his neck and one kada of yellow metal from his pant pocket On putting Hansa through
the DFMD, she removed two chams and two bangles worn by her, 4 pieces of raw
bangles of vyellow metal and 4 ornament sets of vyellow metal from
handkerchief/polythene bags conceaied 1n her undergarments.  On putting Falgumn:
through the DFMD, she removed two chains and 4 bangles worn by her. 4 pieces of
crude gold bangles made of yellow metai and 5 ornament sels of yellow metal (each
having one neckpiece and two ear pteces) from polythene bags, concealed in her
undergarments. The Government approved valuer centified on 11.2.2017 that 4 pieces
of yellow metal weighing 448 260 grams recovered from Deepak were made of gold
having a tariff value of Rs 10,90,540/- and market value of Rs 12.12,095/- It was
further certified by him that 20 pieces of yellow metal recovered from Hansa weighing
565.100 grams were made of gold. having a tanff value of Rs 13,74,792/- and market
value of Rs 15,28,030/- He also certified that the 25 pieces of yellow metal recovered
from Falguni weighing 741 050 grams were made of gold having a tariff value of Rs
18.02,949/- and market value of Rs 20.03 799/-. The valuer stated that all the gold
items were having a purnty of 22 Kt (9161 All the gold items referred above totally
weighing 1754.410 grams having a total tanff value of Rs 42 68,181/- and a total market
value of Rs 47 43,924/- as well as the 2 iphone 7 plus 256 GB valued at Rs 1,27,300/-
were placed under seizure during the course of the panchnama drawn on 11.2 2017

Brief facts of the case

2 Mr Deepak Soni in his depositions recorded on 112 2017 admitted that he was
carrying the gold chains & gold kada and the buckle of his belt was made of gold. He
also accepted that the gold recovered from Hansa, his mother and Falguni, his wife
were brought by them for making jewellery Hansa and Falguni, in their depositions
recorded on 11.2 2017 admitted that the yold items recovered from them were brought
by them to help the business of Deepak

3 It was alleged that the import of gold items was not permissible as per the
Baggage Rules, 2016 (hereinafter referred to as the ‘Baggage Rules’) It was further
noted that the passengers had not declared the gold items in their Customs declaration
form under Section 77 of the Act read with the Baggage Rules and Regulation 3 of the
Cusloms Baggage Declaration Regulations 2013 (‘Baggage Regulations’), kept in their
person  Accordingly, all the gold items recovered from the passengers totally weighing
1754 410 grams as well as the 2 iphones valued at RKs 1.27,300/- weie liable o
confiscation, It was further stated in the SCN that the gold items were brought for
commercial purpose & also undeclared and therefore, cannot be construed as bonafide
baggage, as envisaged under Section 79 of the Act It was attempted smuggling and
there was a contravention of para 2.26 of the Foreign Trade Policy and Rule 11 of the
Foreign Trade (Regulation) Rules 1993 it has also been highlighted that Deepak was
in the list of approved valuers registered under Section 34AB of the WT Act. 1957 read
with Public Notice No 69/2003 dated 287.2003 issued by the Commissioner of

Customs, Ahmedabad for valumy yoid and therefore. had a pre-knowledge of the
Customs Rules and Reguiations

4 A SCN was issued to the passengers on 9.8,.2017 wherein the gold items totally
weighing 1754.410 grams totally valued at Rs 4268 181/ (tariff value) and Rs
47.43.924/- (market value) {2 gold chans one gold kada and gold buckle weighing
448 260 grams having tariff value of Rs 10 90,540/- and market value of Rs 12,12,095/-
as well as 2 apple iphones 7 plus 256 GB valued at Rs 1,27.300/- recovered from
Deepak. 2 gold chains, 2 bangles 4 pieces of raw bangles and 4 ornament sets(2 sets
containing one neck piece + two ear piece and 2 sets containing one pendent + two ear
piece each) totally weighing 565 100 grams having tanff value of Rs 13.74.792/- and
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market value of Rs 15,28,030/- recovered from Hansa and 2 gold chains. 4 bangles, 4
pieces of crude gold bangies and five ornament sets (each one containing one neck
piece + two ear pieces) totally weighing 741050 grams having tarff value of Rs
18.02,849/- and market value of Rs 2003.799/- recovered from Falguni}. were
proposed for confiscation, undei the provisions of Sections 111(d), (i), (I} and (m) of the
Act.  The passengers were proposed separate penalties under the provisions of
Sections 112{a) & (b) and 114AA of the Act

5 The passengers have no! filed their reply till date. The passengers were offered
a personal hearing on 5 10 2017 and further on 13 10 2017 and 27.10 2017. Nobody
appeared for any of the personal hearing Due to a change in the adjudicating authority,
personal heanng was offered on 2212018, 2222018 and 14 32018 Nobody
appeared for any of the personal hearng

Discussions and Findings

6 I have carefully gone through the facts of the case | find that the SCNs meant
for all the three passengers were served through a panchnama drawn on 10 8 2017 at
their residential address Simultaneously. it was also affixed on the notice board in the
Headquarters office from where the SCN was issued, under the provisions of Section
153(b) of the Act on 10.8 2017 Ali passengers under their letter dated 19 8.2017
requested for the release of the gold tems/iphones stating that they had not received
the show cause notice within 6 months of the date of seizure Under a letter dated
12 92017, the Assistant Comnussioner(Q & A). Customs. Ahmedabad informed the
passengers that the SCN had been served on 10.8 2017 through a proper panchnama
drawn on 10.8.2017 al ther residentiai addresses and had been served within the
prescribed time frame They were reguested to join the adjudication proceedings | find
that despite sufficient time to fiie a 1eply the passengers have not come up with any
defence. A personal hearing was offered to the passengers on 5.10.2017 It was
clearly mentioned that the passengers needs to appear for the hearing. As none
appeared for the hearing, personal hearnng was offered to the passengers on
1310.2017. 27.10.2017, 2212018 2222018 and finally on 14 3.2018 It was
reiterated in letters of 3 10 2017, 16 10,2017 3.1 2018.7 2 2018 and 26.2.2018 thal the
passenger Is required to appear for the hearing Though sufficient opportunity for filing
reply and personal hearing has been given none of the passengers have come forward
to file their submissions or to appear for any of the hearings offered to them. The
adjudication proceedings cannot wait until the passengers make it convenient to file
their submissions and appear for the personal hearing. |. therefore take up the case for
adjudication ex-parte, on the basis of available evidences

i A case of nol declanng yoid items concealed in the person of Deepak. Hansa
and Falguni and iphone conceaied in the person of Deepak was booked on 11 2.2017
2 gold chains, one gold kada and one gold buckle weighing 448 260 grams having {ariff
value of Rs 10.90.540/- and maiket vaiue of Rs 12.12.095/- as well as 2 apple iphones
7 plus 256 GB valued at Rs 1,27 300/- were recovered from Deepak, 2 gold chains. 2
gold bangles, 4 pieces of raw gold bangles and 4 gold ornament sets(2 sets containing
one neck piece + two ear piece and 2 sets containing one pendent + two ear piece
each) tolally weighing 565.100 grams. having a tanff value of Rs 13.74,792/ and
market value of Rs 15.28.030/- were recovered from Hansa and 2 gold chains. 4 gold
bangles, 4 pieces of crude gold bangles and five gold ornament sets (each one
containing one neck piece + two ear pieces) weighing 741 050 grams having tariff value
of Rs 18 02,849/- and market value of Rs 20.03.799/- were recovered from Falguni. on
their arrival. The passengers have neither come up with any defence nor appeared for
any of the personal hearing offered to them

8 The panchnama ciearly diaws out the fact that on putting Deepak, Hansa and
Falguni, the items of yellow metai as well as the iphones were recovered The whole
process of detection of the goid items concealed in the person of Deepak. Hansa and
Falguni and iphones concealed in the person of Deepak were carried out in the
presence of the passengers as well as the panchas. Based on these facts, the 2 gold
chains, one gold kada and one gold buckle weighing 448.260 grams as well as 2 apple
iphones valued at Rs 1.27 300/- were recovered from Deepak, 2 gold chains, 2



bangles, 4 pieces of raw bangles and 4 ornament sets (2 sets containing one neck
piece + two ear piece and 2 seis containing one pendent + two ear piece each)
weighing 565100 grams were recovered from Hansa and 2 gold chains, 4 bangles. 4
pieces of crude gold bangles and five ornament sets (each one containing one neck
piece + two ear pieces) weighing 741 050 grams were recovered from Falguni. It 1s
quite clear that the passengers have not questioned the panchnama proceedings. The
passengers have accepted its correclness at the material time. Every procedure
conducted during the panchnama by the Officers 1s well documented and made in the
presence of the panchas as well as the passengers. [t is also to note that the
Government appoinled vaiuer has certificd that all the items of yellow metal were made
of gold This too has not been controverted either by the panchas or the passengers. In
his deposition dated 11 2 2017 Deepak has admitted carrying the gold chain and gold
kada and also accepted that the buckle of the belt was made of gold with rhodium
coating In their depositions given by Hansa and Falguni, both dated 11.2 2017, they
have accepted that all the gold iteimns 1ecovered from their person were brought by them
to help the business of Deepak Therefore there is sufficient evidence to say that the
passengers had a pre-knowledge that the gold items as well as the iphones were
concealed in their person and all the passengers in turn, have failed to declare the
same on their arrival. The case of concealing gold items and iphones in their person Is
conclusively proved.

3] Ac per Rule 3 nf the Rannange Rulas thev are allowed clearance free of duty
articles in their bonafide baggage The gold items brought by the 3 passengers as well
as the 2 iphones brought by Deepak could not be considered to be brought in their
bonafide baggage as they had kept the same concealed in their person and had failed
to divulge the details of having dutiable goods with them. The gold items as well as the
iphones have clearly been brought by them with an intention to evade the payment of
customs duty leviable on them

10 Section 77 of the Act says that the owner of any baggage shall, for the purpose
of clearing i, make a declaration of its contents lo the proper officer, Regulation 3 of
the Baggage Regulations clearly says ali passengers who come to India and having
anything to declare or are carrying dutiable or prohibited goods shall deciare their
accompanied baggage in Form 1 appended to the regulation. It is seen that though the
passengers were carrying gold tems and iphones in their person, they had failed to
declare the same as per the Baggage Regulations. The Section read with the Baggage
Regulations envisages a mandatory and true declaration of the contents of a baggage If
they are dutiable in nature and there i1s no dispute that they all were carrying dutiable
gold items/iphones conceaied in their person. in the present case. the passengers have
not declared any dutiable goods despite the fact that they had kept the gold
items/iphones concealed in their person  This clearly shows their intentions and motive
to clear the gold items/iphones without payment of appropriate customs duty.

11 From the facts discussed above, it i1s evident that the passengers had imported
the gold items and iphones for cleanng them without payment of customs duty
applicable on them. The contravention of para 2.26 of EXIM Policy 2015-2020 and Rule
11 of the Foreign Trade (Regulation) Rules. 1993 are also proved as the gold items and
the iphones were not a part of their bonafide baggage.

12 By not deciaring the gold items/iphones and concealing them in their person. it is
established that the passengers had a clear intention to bring in the gold items/iphones
undetected and clear the goid items/iphones without payment of customs duty Deepak
had also devised a clever modus of silver coating his belt buckle with rhodium and used
Il as a camouflage for clearing gold and also carrying it in their person  The act of
omission in relation to the subject gold ttemsfiphones falls within the ambit of
'smuggling’. as defined under Section 2(39) of the Act and are prohibited by law as
defined under Section 2(33) of the Act

13 Itis considerably clear that the passengers have smuggled in gold items/iphones
by concealing them in their person with a motive lo evade the duty of customs on the
gold items/iphones. This 1s a clear case of concealment of the gold items/iphonas. The
passengers have acguired possession ot and was concerned In carrying, deposiling.



41K

keeping, concealing and have dealt with the goods which they knew and had reasons to
believe were hahle to confisration  Accordingly, the gold items/iphones are rendered
liable to confiscation under the provisions of Sections 111(d). (). tI) and (m) of the Acl

14 it remains a fact that Deepak was n the list of Government approved valuers
registered under Section 34AB of the WT Acl, 1937 read with the Public Notice No
$69/2003 dated 28.7.2003 issued by the Conmimissioner of Customs, Ahmedabad. As per
the Public Notice, the service of the members of this expert trade panel was to be
utilized for verification of the purity and weight of gold jewellery. It is obvious that
Deepak knew beforehand as a valuer that gold items were dutiable and had to be
declared on their arrival at the airport  Despite this knowledge, he has brought the gold
items in his person and has not declared them on his arrival. He has further knowingly
used Hansa and Falguni to bring m the gold items without declaring them on their
arrival  Hansa and Falguni have also knowingly abetted in the carriage of the gold
items Therefore, the passengers cannot escape their liability for penal action under
Sections 112(a) & (b) of the Act as they have clearly contravened the sub-clauses of
Sections 112(i) of the Act. They are also liable for separate penal action under Section
114AA of the Act. Deepak would be lable for a greater quantum of penalty for hus clear
knowledge as discussed above

15 Section 125 of the Act says whenever confiscation of any goods is authorized by
this Acl, the Officer adjudging it may. in the rase of any goods. the imporiation ci
exportation whereof is prohibited under this Act or under any other law for the time
being in force, and shall, in the case of any other goods, give to the owner of the goods
or. where such owner is not known, the person from whose possession or custody such
goods have been seized, an option to pay in lieu of contiscation such fine as the said
officer thinks fit.

16 Hon'ble Supreme Court in the case of Om Prakash Bhatia reported at 2003 (155)
ELT 423 (SC) has held that f impcrtation and exportation of goods are subject to certain
prescribed conditions, which are to be fulfilled before or after clearance of goods, goods
would fall within the ambit of ‘prohibited goods’ if such conditions are not fulfilled. in the
instant case, the gold tems/iphones could not have been imported by the passengers
without foliowing the procedure mentioned in the Foreign Trade (Development and
Regulation) Act, 1992 and the Kules framed there under as well as the Customs Act
Hence, these gold items should be held as 'prohibited goods' within the meaning of
Seclion 2(33) of the Acl  In the case of Samynathan Murugesan reported at 2009 (247)
ELT 21 (Mad), the High Court of Madras has upheld the absolute confiscation ordered
by the adjudicating authority. in a case having similar facts and circumstances In a
recent case decided by the High Court of Madras reported at 2016-TIOL-1664-HC-
MAD-CUS in respect of Malabar Diamond Gallery Pvt Ltd, the Court held that smuggled
gold jeweliery were prolubiled gyuuds uider Section 2(33) of the Act Given the fants
and the rulings cited above the gold items/iphones were kept undeclared and
concealed in the person of the passengers and therefore are prohibited in nature
Hence, 1 am the view that the goid ttems totally weighing 1754 410 grams recovered
from Deepak (448.260 grams; Hansa (565 100 grams) and Falguni (741.050 grams)
would be liable to absolute confiscation. The 2 iphones recovered from Deepak wouid
also be liable for absolute confiscation | am therefore. not inclined to use my discretion
to give an oplion to redeeni thc gold itamz/ichones on payment of a redemption fine. as
envisaged under Section 125 of the Act

17 Given my above findings. | pass the following Order
Order

| | order absolute contiscation of the two gold chains, one gold kada and one gold
buckle totally weighing 448 260 grams recovered from Mr Deepak Soni. having
tariff value of Rs 10.90 540/- (Rupees Ten lacs ninety thousand five hundred
forty only) and market value of Rs 12.12,095/- {Rupees Twelve lacs twelve
thousand ninety five only;. seized vide panchnama drawn on 11.2.2017  under
the provisions of Sections 111{d). {i) (I) & (m) of the Act
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0 | order absolute confiscation of the two gold chairs. two gold bangles, 4 pieces of
raw gold bangles and 4 ornament sets made of gold (2 sels containing one neck
piece + two ear piece + 2 sets containing one pendent + two ear piece each)
totally weighing 565 100 grams recovered from Ms Hansaben Soni, having tariff
value of Rs 13,74 792/ (Rupees Thirteen lacs seventy four thousand seven
hundred ninety two only) and market value of Rs 15,28,030/- (Rupees Fifteen
igus twenty eight thousand thiity only), secized vide panchnama drawn on
11.2.2017, under the provisions of Sections 111(d), (i). () & {m) of the Act

i, | order absolute confiscation of the two gold chains. four gold bangles, 4 pieces
of crude gold bangles and 5 ornament sets made of gold (each one containing
one neck piece + two ear pieces; totally weighing 741 050 grams recovered from
Ms Falguni Soni, having tanff value of Rs 18,02.849/- (Rupees Eighteen lacs two
thousand eight hundred forty nine only) and market value of Rs 20.03.799/-
{Rupees Twenty lacs three thousand seven hundred ninely nine only). seized
vide panchnama drawn on 11 2 2017 under the provisions of Sections 111(d)
(i). () & {m) of the Act

1Y | order absolute confiscation of the 2 apple iphones 7 plus 256 GB valued at Rs
1.27,300/- (Rupees One lac twenty seven thousand three hundred only). seized
under panchnama drawn on 112 2017 under the provisions of Section 111(d).
(1, (1 & (m) of the Act

v timpose a penalty of Rs 5.00,000/- (tRupees Five lacs only) on Mr Deepak Soni.
under the provisions of Sectrons 112(a) & (b) of the Act

Vi [impose a penalty of {1z 10.00.000/ (Rupees Ten lacs only} on Mr Deepak Soni
under the provisions of Sections 114AA of the Act

vil I impose a penalty of Rs 5,50 000/ (Rupees Five lacs fifty thousand only) on Ms

Hansaben Soni, under the provisions of Sections 112(a) & (b) of the Act
| Impose a penalty of Rs 7,00.000/- (Rupees Seven lacs only) on Ms Hansaben
Soni, under the provisions of Sections 114AA of the Act

VI

IX | impose a penalty of Rs /.00 000/ {Rupees Seven lacs only) on Ms Falgun:
Soni, under the provisions of Sections 112(a) & (b} of the Act
s | impose a penaity of Rs 9,00.000/- (Rupees Nine lacs only) on Ms Falguni Soni

under the provisions cf Sections 114AA of the Act.
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YT ITAEFT F FrAGE, HAT qeh, JEAGEG
IIY U9 ST fAoTge s
QAT e HTA", GEU T, WA F1S FIE & HIAA, TAETGH, HeAIE - 380 009.
gITY: (079) 2754 0055 WeFE: (079) 2754 1542

SHOW CAUSE NOTICE
1 Three international passengers namely Mr. Deepak Natvarial Soni,
Mrs. Hansaben Natvarlal Soni and Mrs. Falguni Deepak Soni (hereinafter also referred
as the ‘passengers’ for sake of brevity) all holding Indian passports had arrived at
Ahmedabad by Air Arabia Flight No G9 483 from Sharjah to Ahmedabad on 11.2.2017.
On suspicion, the passengers were intercepted by the AIU officers of SVPI Airport,
Ahmedabad and were subjected to detailed examination of their baggage and their
persons. The passengers were carrying 4 check-in bags, 2 ladies purse, one back pack
and 2 pouches. Upon inquiry, by the AIU officers, of all the passengers regarding
whether they were possessing any dutiable/restricted item liable to be declared before
the Customs within their baggage or in person, all the passengers replied in negative.
Thereafter, upon checking their baggage, two Mobile Phones-Apple-lphone-7 plus 256
GB totally valued at Rs 1,27,300/- was recovered. Mr. Deepak Natvarlal Soni was
requested to pass through the Door Metal Frame Detector (‘DFMD’) and as he passed
through the DFMD a beep sound was heard indicating the presence of metallic
substances in his body. Upon further inquiry, Mr. Deepak Natvarlal Soni denied of
having any dutiable goods in his person. However, upon repeated beep sounds by the
DFMD machine, Mr. Deepak Natvarlal Soni removed his belt admitting that the buckle
of the belt was made of gold and was also coated with white metallic coating of
rhodium. He further removed two chains of yellow metal which was worn in his neck and

one Kada of yellow metal from his pant pockets.

1.1. Similarly after denying possession of any dutiable item in her baggage or on her
person, Mrs. Hansaben Natvarlal Soni (mother of Mr. Deepak Natvarlal Soni) was also
requested to pass through the DFMD where again a beep sound was heard indicating
presence of metallic substances on her body. Mrs. Hansaben Natvarlal Soni removed
two chains and 2 bangles, worn by her. She also produced 04 pieces of raw bangles of
yellow metal and 4 ornament sets of yellow metal contained in handkerchief/polyethene

bags and concealed within her body inside the undergarments worn by her.

1.2. Mrs. Falguni Deepak Soni (wife of Mr. Deepak N Soni) was also inquired
regarding presence of any dutiable/restricted item in her baggage or on her person was
requested to pass through the DFMD where a beep sound was heard indicating the

presence of metallic substances on her body. Mrs. Falguni Deepak Soni finally

1=
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produced before the AIU officers two chains and 4 bangles worn by her. She also
produced before the AlU officers 04 pieces of raw gold bangles made of yellow metal
and 5 ornament sets of yellow metal(each having one neck piece and two ear pieces)

from polythene bags concealed in her undergarments.

2. Based on the primary inferences, the Government approved valuer, Mr. Kartikey
Soni was called upon for testing of the items Mrs. The valuer gave his report on
11.2.2017 stating that all the items of yellow metal were made of pure gold having purity
of 22 Kt (916).The report indicated that 4 pieces of gold items recovered from
Mr. Deepak Natvarlal Soni weighed 448260 gram with a market value of
Rs. 12,12,095/- and a tariff value of Rs 10,90,540/- (Annexure A to the panchnama
drawn on 11.2.2017 refers), 20 pieces of gold items recovered from Mrs. Hansaben
Soni weighed 565.100 gram having a market value of Rs 15,28,030/- and a tariff valued
of Rs 13,74,792/- (Annexure B to the panchnama drawn on 11.2.2017 refers) and 25
pieces of gold items. recovered from Mrs. Falguni Deepak Soni weighed 741.050 gram.
having a market value of Rs 20,03,799/- and a tariff value of Rs 18,02,849/-. All the
gold items were having a purity of 22 Kt(916). The valuation was done on the basis of
the tariff value taken on the basis of Notification No.s 8/2017-Customs(NT) dated
31.1.2017 ( Tariff value notification in respect of Tariff Value of Gold} and 9/2017-
Customs.(NT) dated 2.2.2017 (Notification of rate of exchange of conversion of the
foreign currency w.e.f 03.02.2017).

3. Following items of Pure 22k Gold (916) were recovered from the three

passengers as detailed below :

(i) Two gold chains, one gold kada and gold buckle recovered from Mr Deepak

Natvarlal Soni concealed in his person totally weighing 448.260 gram;

(i) Two gold chains, 2 bangles, 4 pieces of raw bangles and 4 ornament sets(2 sets
containing one neck piece + two ear piece and 2 sets containing one pendent + two ear
piece each) were recovered from Mrs. Hansaben Natvarlal Soni totally weighing
565.100 gram_;

(i)  Two gold chains, 4 bangles, 4 pieces of Raw gold bangles and five ornament
sets(each one containing one neck piece + two ear pieces) were recovered from the

person of Mrs. Falguni Deepak Deepak Soni totally weighing 741.050 gram:.;

3.1 Therefore, all Gold items recovered from all the three passengers totally
weighing 1754 .41 gram having a market value of Rs 47,43,924/- and a tariff value of
Rs. 42,68,181/- were placed under seizure vide panchnama dtd. 11.2.2017. Similarly, 2
Apple make I-phone 7 plus 256 GB mobile phones brought by Mr. Deepak Natvarlal
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Soni under Invoice No 33584 of 7.2.2017 were also placed under seizure. The seizure
was made under the provisions of Customs Act, 1962 under the reasonable belief that

the said goods were smuggled into India and were liable for confiscation.

4, Mr. Deepak Natverlal Soni, Mrs. Hansaben Natvarlal Soni and Mrs. Falguni
Deepak Soni produced the following documents:

i. Boarding pass from Sharjah to Ahmedabad of Air Arabia Flight No G9 483 dated
11.2.2017 — Seat No 4A and Passport No Z3170035 in respect of Mr Deepak
Natvarlal Soni

ii. Boarding pass from Sharjah to Ahmedabad of Air Arabia Flight No G9 483 dated
11.2.2017 — Seat No 4C and Passport No Z3169969 in respect of Mrs.
Hansaben Natvarlal Soni

ii.  Boarding pass from Sharjah to Ahmedabad of Air Arabia Flight No G9 483 dated
11.2.2017 — Seat No 4B and Passport No 23170041 in respect of Mr Falguni
Deepak Soni

5. Statement of Mr. Deepak Natvarlal Soni was recorded on 11.2.2017 under
Section 108 of the Customs Act, 1962('hereinafter referred to as the ‘Act’). He admitted
that he was carrying the gold chains & gold kada and the buckle of the belt was also
made of gold. He als¢o accepted that the gold items recovered from Mrs. Hansaben
Natvarlal Soni, his mother and Mrs. Faiguni Deepak Soni, his wife were brought by
them. He stated that he had paid for the purchase of the entire gold items from his
account in Saad General Trading, Dubai and these gold items were brought by the
three of them for making jewellery. He further accepted that he was well aware of the
Customs Law and had brought the gold items by way of concealment in his body and
further he has consciously not declared them before Customs in order to evade

payment of Customs duty.

6. Statement of Mrs. Hansaben Natvarlal Soni was recorded on 11.2.2017 under
Section 108 of the Act. She admitted that all the gold items recovered from her person

were brought by her in order to help in his son's business.

7. Statement of Mrs. Falguni Deepak Soni was recorded on 11.2.2017 under
Section 108 of the Act. She admitted that all the gold items recovered from her person

were brought by her in order to help in her hushand's business.

8. Following Summons were issued to Mr. Deepak Natvarlal Soni under Section
108 of Customs Act,1962 for recording his further statement but the outcome of the

summons are detailed as under :
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Sr. | Date of Issue Réply By the Recipient
No | of Summons

1 [05.06.2017 Reply dated-13.06.2017, he was not fit to | No Statement
_ - depose as he had cardiac issues. | recorded
2 [21.062017 | Reply dated 28.6.2017, he repeated the No Statement |
same reasons recorded |
'3 [22.06.2017 Mr Deepak Natvarlal Soni again stated his | No Statement |
inability to depose before the Officers as he | recorded
| was suffering from cardiac probleMrs. -

4 117.07.2017 | Mr Deepak Natvarlal Soni replied under a | No Statement

letter dated 20.7.2017(received on | recorded
1.8.2017) that he had suffered a heart
attack on 6.7.2017 and was admitted for
cardiac surgery on 6.7.2017 at Apex Heart
Institute, Ahmedabad

Subsequently, several telephonic calls made to Mr Deepak Natvarlal Soni went
unanswered. On 5.8.2017, the Superintendent(AlU), Customs, Ahmedabad also visited
the shop of Mr Deepak Natvarlal Soni at ‘Suvernaratnam, Off CG Road, Ahmedabad
but Mr Deepak Natvarlal Soni was not available. His son, Mr Jaydeep Soni stated that
his father was admitted to the hospital for cardiac surgery and he had gone in
depression after the surgery and was not in a position to depose or appear before the
officers to record his statement. It appeared that despite several attempts, Mr. Deepak
Natvarlal Soni did not co-operate with the investigation and did not come forward for

recording his statement.

9. From the foregoing paras, it appeared that Mr. Deepak Natvarlal Soni had
brought two gold chains, one gold kada and gold buckle by way of concealment in his
person. Mrs. Hansaben Natvarlal Sont had brought two gold chains, 2 bangles 4 pieces
of raw bangles and 4 ornament sets(2 sets containing one neck piece + two ear piece
and 2 sets containing one pendent + two ear piece each} in her person. Mrs. Falguni
Deepak Soni had brought two gold chains, 4 bangles , 4 pieces of crude gold bangles
and five ornament sets(each one containing one neck piece + two ear pieces) in her
person. It further appeared that Mr Deepak Natvarlal Soni had further brought two Apple
make |-phone 7 plus 256 GB mobile phones in his baggage. It appeared that the three
passenger by not declaring the gold chains, kadas, bangles, ornament sets as well as
the mobile phones had an intention to evade payment of Customs duty and thereby
violated the provisions contained in the Customs Act, 1962 read with Foreign
Trade(Development & Regulations) Act, 1992 and Foreign Trade(Development &
Regulations) Rules, 1993 and the Foreign Trade Policy 2015-2020.

10.  From the facts and circumstances discussed above, it appeared that Mr. Deepak
Natvarlal Soni had attempted to smuggle two gold chains, one gold kada and gold
buckle in his person totally weighing 448.260 gram having a market value of Rs

12,12,095/- and tariff value of Rs 10,90,540/- in his person. Mrs. Hansaben Natvarlal
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Soni had attempted to smuggle two gold chains, 2 bangles, 4 pieces of raw bangles and
4 ornament sets(2 sets containing one neck piece + two ear piece and 2 sets containing
one pendent + two ear piece each) concealed in her person totally weighing 565.100
gram having a market value of Rs 15,28,030/- and a tariff value of Rs 13,74,792/-.
Mrs. Falguni Deepak Soni had attempted to smuggle two gold chains, 4 bangles , 4
pieces of crude gold bangles and five ornament sets(each one containing one neck
piece + two ear pieces) concealed in her person totally weighing 741.050 gram having a
market value of Rs 20,03,799/- and tariff value of Rs 18,02,849/-. Further, it also
appeared that Mr Deepak Natvarlal Soni had attempted to smuggle two Apple make
I-phone 7 plus 256 GB in his baggage. All the three passengers attempted to smuggle
the gold items/Iphones into India with an intention to evade payment of Customs duty.
All the gold items totally weighing 1754.410 gram having a market value of
Rs. 47,43,924/- and a tariff value of Rs 42,68,181/- as well as 2 Apple make |-phone 7
plus 256 GB mobile phones valued at Rs 1,27,300/- were brought into India by the
passenger for commercial purpose and can not be construed as ‘bonafide baggage’
within the meaning of Section 79 of the Customs Act, 1962 read with Para 2.26 of the
Foreign Trade Policy, 2015-2020. As per Para 2.26 of the Foreign Trade Policy, a
passenger is allowed to import bona-fide household and personal effect only, as his
bonafide baggage. Gold/gold jewellery beyond a prescribed quantity can not be treated
as bonafide baggage. Therefore, import of such goods are not permitted through the
baggage mode. It also appeared that the passenger attempted to smuggie the goods
without filing the Customs declaration form, which appeared to be in contravention of
Section 77 of the Act read with the Baggage Rules, 2016 (‘Baggage Rules'’) and
Regulation 3 of the Customs Baggage Declaration Regulations, 2013 (‘Baggage
Regulations’). The above acts on the part of all the three passengers appeared to be

amounting to smuggling within the meaning of Section 2(39) of the Act.

11.  Thus, the passengers appeared have contravened the following provisions :

» Section 77 of the Customs Act, 1962 as (i) Mr Deepak Natvarlal Soni failed to make
a declaration of the imported two gold chains, one gold kada and gold buckle as well
as 2 apple Iphone 7 plus 256 GB mobile phones (i) Mrs. Hansaben Natvarlal Soni
has failed to make a declaration of the two gold chains, 2 bangles 4 pieces of raw
bangles and 4 ornament sets(2 sets containing one neck piece + two ear piece and
2 sets containing one pendent + two ear piece each) and (i) Mrs. Falguni Deepak
Soni failed to make a declaration of the imported two gold chains, 4 bangles , 4
pieces of crude gold bangles and five ornament sets(each one containing one neck
piece + two ear pieces), which were recovered from the possession of the three
passenger;

* Section 79 of the Customs Act, 1962 as (i) Mr Deepak Natvarlal Soni attempted to
smuggle iwo gold chains, one gold kada and gold buckle as well as 2 apple Iphone

7 plus 256 GB mobile phones, (ii) Mrs. Hansaben Natvarlal Soni attempted to

Yy
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smuggle two gold chains, 2 bangles 4 pieces of raw bangles and 4 ornament sets
(2 sets containing one neck piece + two ear piece and 2 sets containing one pendent
+ two ear piece each) and (iii) Mrs. Falguni Deepak Soni attempted to smuggle two
gold chains, 4 bangles , 4 pieces of crude gold bangles and five ornament sets(each
one containing one neck piece + two ear pieces) for commercial purpose which were
not for their bonafide baggage

¢ Rule 11 of the Foreign Trade(Regulation) Rules, 1993 as (i) Mr Deepak Natvarlal
Soni failed to declare the value, quantity and description of the two gold chains, one
gold kada and gold buckle as well as 2 apple Iphone 7 plus 256 GB mabile phones,
(i) Mrs. Hansaben Natvarlal Soni failed to declare the value, quantity and description
of the two gold chains, 2 bangles 4 pieces of raw bangles and 4 ornament sets(2
sets containing one neck piece + two ear piece and 2 sets containing one pendent +
two ear piece each) and (ii) Mrs. Falguni Deepak Soni has failed to declare the
value, quantity and description of the two gold chains, 4 bangles , 4 pieces of crude
gold bangles and five ornament sets(each one containing one neck piece + two ear
pieces), imported by the three passengers

» Para 2.26 of the Foreign Trade Policy 2015-2020 as all the three passengers acted

contrary to the restrictions imposed in respect of passenger baggage.

12. It appeared that the passengers had not filed the baggage declaration form as
required to be filed under Customs Baggage Declaration Regulations,2013 read with
Section 81 of the Customs ACt,1962 . Mr Deepak Natvarial Soni had not declared the
two gold chains, one gold kada and gold buckle as well as 2 Apple make |-phone 7 plus
256 GB mobile phones, Mrs. Hansaben Natvarlal Soni had not declared the two gold
chains, 2 bangles, 4 pieces of raw bangles and 4 ornament sets (2 sets containing one
neck piece + two ear piece and 2 sets containing one pendent + two ear piece each)
and Mrs. Falguni Deepak Soni had not declared the two gold chains, 4 bangles , 4
pieces of crude gold bangles and five ornament sets(each one containing one neck
piece + two ear pieces), which were in the possession of the three passengers, as
envisaged under Section 77 of the Act read with the Baggage Rules and Baggage
Regulations. It also appeared that the imports were for non bonafide purpose too.
Moreover, gold or silver, in raw form is allowed to be imported as passenger baggage
only by “eligible” passenger. Any “ineligible” passenger is not allowed to carry gold in
baggage. Further, as envisaged under Notification No. 12/2012-Cus dated 17.3.2012 as
amended (Sr No 321) one kg of gold can be imported by an eligible passenger if
condition 35 of the said notification is complied with . As per this notification an “eligible
passenger’ means a passenger of Indian origin or a passenger holding a valid passport,
issued under the Passports Act, 1967, who is coming to India after a period of not less
than six months of stay abroad; and short visits, if any, made by the eligible passenger
during the aforesaid period of six months shall be ignored if the total duration of stay on

such visits does not exceed thirty days and such passenger has not availed of the
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exemption under this notification or under the notification being superseded at any time
of such short visits. In the present case, the passengers had gone to Dubai on 8.2.2017
by the Air Arabia flight and returned on 11.2.2017 by the Air Arabia flight. It, therefore,
appeared that all the above acts of contravention on the part of the passengers have
rendered the seized goods namely two gold chains, one gold kada and gold buckle as
well as 2 Apple make I-phone 7 plus 256 GB mobile phones in respect of Mr Deepak
Natvarlal Soni, two gold chains, 2 bangies, 4 pieces of raw bangles and 4 ornament
sets(2 sets containing one neck piece + two ear piece and 2 sets containing one
pendent + two ear piece each) in respect of Mrs. Hansaben Natvarlal Soni and two gold
chains, 4 bangles , 4 pieces of crude gold bangles and five ornament sets(each one
containing one neck piece + two ear pieces) in respect of Mrs. Falguni Deepak Soni, as
liable to confiscation under the provisions of Sections 111(d), (i}, 111(l} and 111(m) of
the Act. It further appears that all the gold items referred above as well as the 2 Apple
make i-phone 7 plus 256 GB mobile phones imported by the passenger is to be

construed as ‘smuggling’ within the meaning of Section 2(39) of the Act.

12.1 Further, it also appeared that as on 11.02.2017, Mr Deepak Natvarlal Soni was
one of members of an Expert trade panel as Govt. Approved valuer (for Gold)
registered under Section 34AB of the Wealth Tax Act,1957 and issued under Public
Notice No 69/2003 dated 28.7.2003 issued by the Commissioner, Customs,
Ahmedabad. As per the said Public Notice, the services of the members of this expert
trade panel was to be utilized for verification of the purity and weight of gold jewellery by
the Assistant/Deputy Commissioner of Customs, Air Cargo Complex, Ahmedabad. I,
therefore, transpires that, as on 11.02.2017 Mr. Deepak Natvarlal Soni was well
conversant of the Customs Rules and Regulations in respect of import of gold by
various modes. Therefore, it also appeared that Mr. Deepak Natvarlal Soni had a prior
knowledge that, Gold (in any format) when imported into India was required to be
declared before the Customs authorities at the time of his/her arrival at the airport and
were also required to be cleared on payment of appropriate duty leviable. Though he
had a prior knowledge about this, it appears that he had consciously connived with his
mother Mrs. Hansaben Natvarlal Soni and his wife Mrs. Falguniben Deepak Soni, in
carrying the gold by way of concealment with an intent to evade payment of Customs
duty. It, therefore, appeared that the three passengers were fully aware that the goods
were offending in nature on its import and had carried the gold items as referred above
in their person. Further Mr Deepak Natvarlal Soni had also carried 2 Apple make |-

phone 7 plus 256 GB mobile phones.

13.  All the three passengers thus with an intention to evade payment of Customs
duty omitted to declare the gold items referred above and Mr. Deepak Soni also omitted
with an intention to evade payment of Customs duty to declare the two apple make

I-phones on their arrival at the airport. It appeared that all the three passengers
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involved themselves in carrying, keeping, concealing and has dealt with the offending
goods in a manner which they knew or had reasons to believe were liable to
confiscation under the Act. It, therefore, appears that all the three passengers had
rendered themselves liable for penal action, under the provisions of Section 112(a) and
112(b) of the Act. The three passengers also appeared to have rendered theMrs.elves
liable for a separate penal action, under the provisions of Section 114AA of the Act for

their act of non-declaration/concealment.

14.  On the basis of available evidences all the said passengers were issued Show
Cause Notice bearing File No. VIII/10-12/SVPIA/O&A/2017 dated 09.08.2017 under
Section 124 of the Customs Act, 1962 by the Additional Commissioner, Customs,
Ahmedabad wherein proposal for confiscation of the seized Gold and imposition of

penalty was made against all the three passengers.

14.1. The Show cause notice was served by dropping the same, in the presence of
two independent Panchas, inside the residence of Mr. Deepak Soni on 10.08.2017
through grill, as it was not feasible to affix the show cause notice dated 09.08.2017 on
the wall of residence due to heavy rains. The show cause notice was also affixed on
the Notice Board of the Customs House on 10.08.2017 in terms of provisions of Section
153(b) of the Customs Act,1964.

16. However, on 19.08.2017 the said passengers filed a representation before
Commissioner of Customs and Assistant Commissioner of Customs (Airport) for
returning seized gold ornaments and ‘| Phones’ as no show cause notice was served to
them as envisaged under the Customs Act, 1962 and six months had already elapsed
from seizure of the goods. Further, the said passengers also communicated a reminder
on dated 01.09.2017 for the same.

15.1. Assistant Commissioner of Customs, Head Quarter, O&A Section, Customs
House Ahmedabad in reply to above said letters informed that, Show cause notice
dated 09.08.2017 was issued in the matter by the Additional Commissioner, Customs,
Ahmedabad and the same was served/delivered at their residential address under
proper Panchanama dated 10.08.2017. The SCN for the seizure made on 11.02.2017
thus stood served on 10.08.2017 i.e. well within time limit of six months provided under
Section 110(2) of the Customs Act, 1962. Therefore, the seized articles could not be
released and they were requested to join the adjudication procedure for any relief in the

matter.

16. The said show cause notice was decided by the Additional Commissioner,
Customs, Customs House, Navrangpura, Ahmadabad on 30.07.2018 vide OIO
No.19/ADC-Misc/SVPIA/O&A/2018-19. The Additional Commissioner, Customs,
Ahmedabad as adjudicating authority, vide the said QIO , ordered absolute confiscation

gold and I-phones attempted to be smuggled in by all three passengers and placed
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under seizure vide panchnama drawn on 11.2.2017 under section 111(d),(i}, (I) and (m)

of the Act. . Penalty of varying amounts was imposed on each of the passengers under

the provisions of Sections 112 (a) and (b) of the Act and under the provisions of
Sections 114AA of the Act.

17. In the meantime i.e. after issue of show cause notice dated 09.08.2017 and
adjudication order date 30.07.2018 , the said passengers filed Special Civil Application
No. 17472 before the Hon’ble High Court of Gujarat on dated 22.09.2017 praying

(A) Issue a Writ of Mandamus of any other appropriate Writ, Order or Direction
thereby directing the Respondent Nos. 2 and 3 herein to return to the Petitioners
all gold ornaments/gold items and two Apple I-Phones seized under panchanama
dated 11.02.2017 unconditionally;

(B)  Pending hearing and final disposal of the present petition, Respondent Nos. 2
and 3 may be directed to forthwith return all gold omaments/gold items and two
Apple I-phones seized under panchanama dated 11.02.2017 on the conditions
that may be deemed fit by the Hon’ble Court;

18. Upon hearing the above Special Civil Application, the Hon'ble High Court of
Gujarat passed the following order/judgment dated 10.09.2018:

“15. As conjoint reading of the above, we are of the considered view that
action of respondent authorities in notf returning the goods seized upon failure to
comply with Sections 110(2), 124 and 153 of Customs Act, is iffegal and we alfow
this writ petition by directing the respondent Nos. 2 and 3 herein to return fo the
petitioners within 8 weeks from today all gold ornaments/gold items and two apple I-
hones seized under panchanama dated 11.02.2017 unconditionally subject to

adjudication process to be carried out afresh in accordance with law.”

19. In compliance of the order of the Hon’ble High Court of Gujarat , the gold items
and two apple |-phones were released on 31.10.2018 by the Assistant Commissioner of
Customs, SVPIA, Ahmedabad. The passengers did not to pay duty at the time of such
release of the gold items and I-phones though they were imported in violation of the
Customs Act, 1962

20. Further, immediately after the offence case was booked on 11.02.2017 , all the
three passengers vide separate letters dated 27.02.2018 addressed to the Joint
Commissioner, Customs, SVP | Airport, Ahmedabad requested to release the goods
and also forwarded photo-copy of demand draft along with TR-6 Challans with request
to countersign the challans so as to enable them to deposit the same if the Bank . The

details of challans so forwarded are as under ;
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['sr.

No.

-

| Name of the passenger | Amount shown in | Demand Draft No. | Amount of |
Challan for deposit | & Date Demand Draft
| (Rs)) | (Rs.)
Mr. Deepak Natvarlal Soni | Duty | 393139 | 282520  dated | 453724/-
!_ - | 21.02.2012
| Interest 1615
|
‘ ‘ Penalty 58970
Mrs. Hansaben Natvarlal | Duty 495612 | 215264  dated | 571989/-
Soni ' 21.02.2017
Interest 2036
Penalty 74341 '
Mrs_Falguni Deepak Soni | Duty | 649927 | 215265  dated 77-5068_6,'- =
21.02.2017

Interest 2670

Penalty 97489 |

= = = S T —————— — TP | ———.

20.1 The challans so received were returned without countersign vide letters dated
03.04.2017 issued from F. No. VIII/10-12/SVPIA/O&A/2017 citing the reason that the

matter was under investigation.

20.2 There is nothing on record which suggest that the demand drafts so forwarded by

the passengers were deposited in the government account and appropriate amount of

duty was paid on the gold items and I-phones so attempted to smuggled in and later on

released on being ordered by the Hon'le High Court of Gujarat.

21.

Therefore, considering the above facts and circumstances, as on date the fact

remains that :

(i)

(ii)

Mr.Deepak Natvarlal Soni — Indian Passport No. Z3170035, imported and is in
possession of two gold chains, one gold kada and gold buckle totally weighing
448.260 gram having tariff value of Rs 10,90,540/- (Rupees Ten lacs ninety
thousand five hundred forty only) and a market value of Rs 12,12,095/- (Rupees
Twelve lacs twelve thousand ninety five only) within his Passenger baggage on
11.02.2017 while coming from Sharjah to Ahmedabad by Air Arabia Flight
No.GS-483 without payment of appropriate Customs duty

Mr.Deepak Soni— Indian Passport No. Z3170035 has also Imported and is in
possession of 2 apple Iphones 7 plus 256 GB mobile phones valued at Rs
1,27,300/- (Rupees One lac twenty seven thousand three hundred only) within
his Passenger baggage on 11.02.2017 while coming from Sharjah to
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Ahmedabad by Air Arabia Flight No.G9-483 without payment of appropriate
Customs duty

(i)  Mrs. Hansaben Natvarlal Soni — Indian Passport No. 23169969 has imported and
in possession of two gold chains, 2 bangles, 4 pieces of raw bangles and 4
ornament sets(2 sets containing one neck piece + two ear piece and 2 sets
containing one pendent + two ear piece each) totally weighing 565.100 gram
having tariff value of Rs 13,74,792/- (Rupees Thirteen lacs seventy four thousand
seven hundred ninety two only) and a market value of Rs 15,28,030/- (Rupees
Fifteen lacs twenty eight thousand thirty only) within her Passenger baggage and
in person on 11.02.2017 while coming from Sharjah to Ahmedabad by Air Arabia
Flight No.G9-483 without payment of appropriate Customs duty

(iv)  Mrs. Falguni Deepak Soni —Indian Passport No. 23170041 has imported and in
possession of two gold chains, 4 bangles, 4 pieces of crude gold bangles and
five ornament sets(each one containing one neck piece + two ear pieces) totally
weighing 741.050 gram having tariff value of Rs 18,02,849/- (Rupees Eighteen
lacs two thousand eight hundred forty nine only) and a market value of Rs
20,03,799/- (Rupees Twenty lacs three thousand seven hundred ninety nine
only) within her Passenger baggage and in person on 11.02.2017 while coming
from Sharjah to Ahmedabad by Air Arabia Flight No.G9-483 without payment of
appropriate Customs duty

22. Rule -5 of Customs Baggage Rules,2016 issued vide Notification No. 30/2016-
Customs (N.T.) dated 1.3.2016 as amended by Notification No. 43/2016-Customs (N.T)
dated 31.3.2016 read with corrigendum dated.1.4.2016 provides that :

“A passenger residing abroad for more than one year, on return to India, shall

be allowed clearance free of duty in his bona fide baggage of jewellery upto a

weight, of twenty gram with a value cap of fifty thousand rupees if brought by

a gentleman passenger, or forty gram with a value cap of one lakh rupees if

brought by a lady passenger”
Considering the facts of the case as detailed above, none of the three passengers fall
under the ambit of such passenger residing abroad for more than a year and therefore
do not qualify for duty free import of Gold Jewellery as per the provisions of the above
Sub Rule 5 of Custom Baggage Rules,2016. It is noteworthy to mention that Gold in any

other form is not permitted to be imported as Passenger Baggage.

221 Sub-Rule-1(vi) of Rule-2 of the Customs Baggage Rules,2016 issued vide
Notification No. 30/2016-Customs (N.T.) dated 1.3.2016 as amended by Notification No.
43/2016-Customs (N.T) dated 31.3.2016 read with corrigendum dated.1.4.2016

envisages that:

A |
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“personal effects” means things required for satisfying daily necessities

but does not include jewellery”
Therefore in such circumstances, any Jewellery included in a Passenger Baggage do
not qualify as Personal Effects and are not considered within the Free Baggage
Allowance. In the instant case the Gold/Gold Jeweilery imported by the three
passengers can not be construed under Free Allowance by any stretch. However, since
the Gold imported by the three passengers and presently under possession of the
passengers themselves by virtue of the Order of the Hon'ble Gujarat High Court dated
10.09.2018 in SCA No. 17472 of 2017, appropriate Customs duty is required to be
demanded and recovered in respect of the offending goods seized under Panchnama
dated 11.02.2017 and subsequently released to the passengers in compliance of the
order of the Hon’ble High Court of Gujarat dated 10.09.2018 in SCA n0.17472 of 2017.

23. Since, the goods in questions were brought inside India from a foreign
destination by the way of smuggling , the same still is “import” as per definition of
import given in Section 2 (23) of the Customs Act,1962. The gold items and |-phones
were brought into India by the passengers travelling by Air Arabia Flight No. G9 -483 as
passenger baggage and hence the same are classifiable under Customs Tariff Head
No. 98030000 and subjected to the duty at the rate of 35% ad valorem under the first
schedule to Customs Tariff Act,1975 as notified vide Notification No. 26/2016-Cus
dated 31.03.2016.

24. Since there is nothing on record which suggest that the appropriate duty was
paid by the passengers and the fact that the said passengers has not paid the duty at
the time of taking possession of the gold items and |-phones subsequent to order of the
Hon'ble High Court of Gujarat to release the goods. It appears that the duty on any
goods brought into India from any foreign destination is statutory obligation and the
same is required to be paid by the person importing such goods unless exemption from
payment of duty is granted by the government. The Customs duty no paid by the
passengers is required to be recovered by invoking the provision of Section 28 (1) of
the Customs Act,1962.

25. Therefore, on the basis of the evidences gathered and discussions detailed in the

foregoing paras :

.25.1  Mr. Deepak Natvarlal Soni is hereby called upon to show cause in writing to the

Additional Commissioner of Customs, 1% Floor, Customs House, Near All India Radio,
Navrangpura, Ahmedabad 380 009 as to why:

i.  Customs duty amounting to Rs.3,93,140/- (Rupees Three Lakhs Ninety Three

Thousand One Hundred Forty) calculated @ 36.05 % ad-valorem {(Custom duty

@ 35% + Customs Cess @ 3%) should not be imposed on Seized Gold totally
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weighing 448.260 gram having tariff value of Rs 10,90,540/- (Rupees Ten lacs
ninety thousand five hundred forty only) and market value of Rs 12,12,095/-
(Rupees Twelve lacs twelve thousand ninety five only) placed under Seizure vide
Panchnama dtd.11.02.2017 and released subsequent to order dated 10.09.2018
prnounced by the Hon'ble high Court of Gujarat in SCA No. 17472 of 2017

ii. Customs duty amounting to Rs.45892.00 (Rupees Forty Five Thousand Eight
Hundred and Ninety Two) calculated @ 36.05 % ad-valorem (Custom duty @
35% + Customs Cess @ 3%) should not be imposed on the 2 apple Iphones 7
plus 256 GB mobile phones valued at Rs 1,27,300/- (Rupees One lac twenty
seven thousand three hundred only) placed under seizure vide panchnama dtd.
11.02.2017 and released subsequent to order dated 10.098.2018 pronounced by
the Hon’ble high Court of Gujarat in SCA No. 17472 of 2017

iii. interest at the rate applicable should not be recovered under Section 28AA of
the Customs Act,1962.

25.2 Mrs. Hansaben Natvarlal Soni is called upon to show cause in writing to the
Additional Commissioner of Customs, 1% Floor, Customs House, Near All India Radio,

Navrangpura, Ahmedabad 380 009 as to why:

I Customs duty amounting to Rs.495613.00 (Rupees Four Lakhs Ninety
Five Thousand Six Hundred and Thirteen) calculated @ 36.05 % ad-
valorem (Custom duty @ 35% + Customs Cess @ 3%) should not be
imposed and recovered on the Seized Gold totally weighing 565.100 gram
having tariff value of Rs 13,74,792/- (Rupees Thirteen lacs seventy four
thousand seven hundred ninety two only) and a market value of Rs
15,28,030/- (Rupees Fifteen lacs twenty eight thousand thirty only), placed
under Seizure vide Panchnama dtd.11.02.2017 and released subsequent
to order dated 10.09.2018 pronounced by the Hon’ble high Court of
Gujarat in SCA No. 17472 of 2017

il. interest at the rate applicable should not be recovered under Section
28AA of the Customs Act,1962.

25.3 Mrs. Falguni Deepak Soni is called upon to show cause in writing to the
Additional Commissioner of Customs, 1% Floor, Customs House, Near All India Radio,

Navrangpura, Ahmedabad 380 009 as to why:

I; Customs duty amounting to Rs.649927.00 (Rupees Six Lakhs Forty Nine
Thousand Nine Hundred and Twenty Seven) calculated @ 36.05 % ad-
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valorem {Custom duty @ 35% + Customs Cess @ 3%) should not be
imposed and recovered on the Seized Gold totally weighing 565.100 gram
having tariff value of Rs 13,74,792/- (Rupees Thirteen lacs seventy four
thousand seven hundred ninety two only) and a market value of Rs
15,28,030/- (Rupees Fifteen lacs twenty eight thousand thirty only), placed
under Seizure vide Panchnama dtd.11.02.2017 and released subsequent
to order dated 10.09.2018 pronounced by the Hon’ble High Court of
Gujarat in SCA No. 17472 of 2017

. interest at the rate applicable should not be recovered under Section
28AA of the Customs Act,1962.

26. Mr Deepak Natvarlal Soni, Mrs. Hansaben Natvarlal Soni and Mrs. Falguni
Deepak Soni, all residents of 12, Motikunj Society, Opp Audit Bhavan, Ishwar Bhuvan
Road, Navrangpura, Ahmedabad 380 009 and also having another communication
address at Suvarn Ratnam, 5-6, Dwrakesh Complex, Off. C G Road, Ahmedabad are
requested to file their written submission within 30 days of receipt of this show cause

notice and produce evidences which they intend to rely at the time of showing cause.

27. The three passengers are requested to inform if they desire to be heard in
person before the case is adjudicated. f no mention is made in their submissions, it
would be presumed that they do not desire a personal hearing. If no cause is shown by
the three passengers against the action proposed against them within 30 days of the
receipt of this notice or if they do not appear before the adjudicating authority, when the

case is posted for hearing, the case would be decided ex-parte on merits.

28. This notice is issued to the noticees and without prejudice to any other action that
may be taken against the three passengers under this Act or any other law for the time

being in force in India.

29. The documents relied on in the notice are listed as Annexure ‘A’ and are

enclosed with this notice.

O/C (M@Hﬂ
mmis{if::r

Additional Co
F. No. VIN/10-137/SVPIA/O&A/HQ/2018 Date: 04.02.2019

By Speed Post AD/Hand Delivery

Mr. Deepak Natvarlal Soni Mr. Deepak Natvarlal Soni
12, Motikunj Society Suvarn Ratnam

Opp Audit Bhavan 5-6, Dwrakesh Complex
Ishwar 2huvan Road Off. C G Road
Navrangpura Ahmedabad

Ahmedabad 380 009
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Mrs. Hansaben Natvarlal Soni Mrs. Hansaben Natvarlal Soni
12, Motikunj Society Suvarn Ratnam

Opp Audit Bhavan 5-6, Dwrakesh Complex
Ishwar Bhuvan Road Off. C G Road

Navrangpura Ahmedabad

Ahmedabad 380 009

Mrs. Falguni Deepak Deepak Soni Mrs. Falguni Deepak Deepak Soni
12, Motikunj Society Suvarn Ratnam

Opp Audit Bhavan 5-6, Dwrakesh Complex

Ishwar Bhuvan Road Off. C G Road

Navrangpura Ahmedabad

Ahmedabad 380 009

Copy to:

The Deputy Commissioner of Customs, AlU, SVPI Airport, Ahmedabad.

The Deputy/Assistant Commissioner of Customs, SVPIA, Ahmedabad

The System In-charge, Customs, Ahmedabad for upload on the official website
i.e. http://iwww.ahmedabadcustoms.gov.in

Guard File

[ RECEIVED |
ICUSTOMS ( ) A'B‘)D-

IDATE :asfo2lle. sblSPAD
ISIG!‘\L—:::J-"" -8 H\D

INAME : A 'iLE -

By
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ANNEXURE-A

Relied Upon Documents to Show Cause Notice No. VIII/10-137/SVPIA/O&A/HQ/2018
dated 04.02.2019 issued to Mr Deepak Natverlal Soni, Mrs. Hansaben Natvarlal Soni

and Mrs. Falguni Deepak Soni.

No_[ Document

Remarks o

1 IPanchnama drawn on 1122017 at
SVPIA, Ahmedabad

Copy available with the noticees

2 Statement recorded on 11.2.2017 of
Mr. Deepak Natvarlal Soni

Mrs. Hansaben Natvarlal Soni

| | Mrs. Falguni Deepak Deepak Sont

4 | Statement recorded on 11.2.2017 of | Copy enclosed

Copy enclosed

3 | Statement recorded on 11.2.2017 of | Copy enclosed

5 fVaIuatlon centificate dated 11.2.2017
issued by Mr Kartikey Soni,
| Government Valuer
6 | Letter dated 27.02.2017 alongwith
enclosures of Mr. Deepak Natvarlal
Soni  addressed to the  Joint
Commissioner, Customs, SVPI Airport,
Ahmedabad

Copy enclosed

Copy available with the noticee

7 | Letter dated 27.02.2017 alongwith
enclosures of Mrs. Hansaben Natvarlal
Soni addressed to the Joint
Commissioner, Customs, SVPI Airport,
Ahmedabad

Copy available with the noticee

8 | Letter dated 27.02.2017 alongwith
| enclosures of Mrs. Falguni Deepak
Soni  addressed to the Joint
Commissioner, Customs, SVPI Airport,
| Ahmedabad
9 | Letters dated 03.04.2017 addressed to
'aII three passengers returning back
| TR-6 Challans

Copy available with the noticee

Photo-copies enclosed




