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(q)

(b)

Undcr Section I 29 DI)(l ) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench

tII. Jl6qA 6Jld- 3 8 0 01 5
2,,d Floor, Bahumali Bhavan,

Nr.Girdhar Nagar Bridge, Asarwa,
JRIR

\
I

(6',)

(a)

rr)

o{ifffi
s.fid
any goods loaded in a conveyance for importation into lndia, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

/Order relating to

any goods imported on baggage

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thercunder.

3

The revision application should be in such form and shall be verified in such manner as
may bc specified in the relevant rules and should be accompanied by:

rr<ddrsaiqrEatqTq'fr

(ir
)

(a)

)

(b)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 187O.

4 copies of the Order-in-Original, in addition to relevant documents, if any

4

ch'qi
81 o7 6 1

stETsTgr?Iqd 4

(rI)

(c)

(s)

(d)

4

l, *srrftcrqerrd, @. srr.6 atdcfrqi.qfrUo-,qirnrrqrqlq, .2oo/-
ffirooor-

e duplicate copy of the T.R.6 challan evidencing payment of Rs.2OO/- (Rupees two
Hundred only) or Rs. 1,0OO/- (Rupees one thousand only) as the case may be, under the
Hcad of other receipts, fees, fines, forfeitures and Miscellaneous ltems being the fee
prescribed in the Customs l\cl, 1962 (as amended) for filing a Revision Application. If the
amount of duty and inlerest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.20O/- and if it is more than one lakh rupees, the fee is Rs.1OO0/-.

r16tl. 2

&qtft rqft rdqrc-dbordrar
cr{@'rrfEfrcc 1e62 olur{r 12e g (1) br{tfi-flFid$.g.-s
+Sqr{ffi , @s{Rro-iqarscffi

, 1962
q-doffi fr qq-darrft Sb+r$-cardrt+€

0/..(FqqqfiEqr{qEI
ffn3t-{-{*{ (u-s 0 0

Iqr€ 00cFqq-adq'ra

Th

In respect ofcases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) ofthe Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address:

ilnT,qfM&ffia

s/49-5 05/C US/J MN I 2024-25

tffi3rTqTfffiirrd

Sqr{@,xRrF+qc, I e6:t }'rrtqrrx iltrGq+sr@sfarqlfr .

(EI

4

4 copies of the Application for Revision.
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Ahmedabad-380 016

5 ftqr{Ferftfr{rc, 1e62 a'hrrfl 12e g (6) t'0rft{,frqr{-trctftBqq, 1e62 atqRl 12e

91ryft'vtfl-<onffiwqffiS-
Under Section 129 A (6) ofthe Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

(tr
)

(a)

(ct
) Eqcffiffi;ch-6qr€qg

(b) where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(q)

(c)

(g)

(d)

6

where the amount of duty and interest demanded artd penalty levied by any officer of
Customs in the case to which the appeal relates is hve lakh mpees or less, one thousand
mpees;

trqc"rfl drGlFq\,i3{r{rs-+i;ETilqI{Tqq
where the amount of duty and interest demanded and penalty levied by any r:flicer of
Customs in the case to which thc appeal relates is more than ltfty lakh rupees, ten
thousand rupees

{s B

10i
3{Ero.i!r,q€T}-{f,{sft -{KiB,qqErErqrSrnI

An appeal against this order shall lie before the Tribunal on payment of 107o of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

tstkf 12 9 (g) - (iF.)

no-@qqrffiFdSfuCqS.rrfier, - 3{qql
(q) erfl-flfl
Under section 129 (a) ol the said nct, every application rnadc before the Appellzrte
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees.

*

A

(e

.*
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M/s. International Green Ship Recyclers LLP, Plot No 21, Ship Recycling

Yard, Alang, Bhavnagar (hereinafter referred to as "the appellant") have filed

the present appeal in terms of Section 128 of the Customs Act, 1962 against

the FAO No. 1082/SBy /2024-25 dated 29.08.2024 (hereinafter referred to

as "the impugned order") passed by the Assistant Commissioner, Customs

Division, Bhavnagar (hereinafter referred to as "the adjudicating authority'').

2. Briefly stated, facts of the case are that the appellant had imported

vessel MV SAIPAN STAR for breaking up and filed Bill of Entry No.

SBY / 236 /2012- 1 3, dated 12.11 .2012 under Section 46 of the Customs Act,

1962. T}:-e Bill of Entry was provisionally assessed for want of original

document and test result. Vessels coming for breaking up are being

classified under CTH 89O8. The appellant has classified the vessel in CTH

89O8. However, the Fuel and Oil contained inside/ outside the Engine Room

Tanks have been classified under Chapter Heads of Chapter 27 arrd they

have paid customs duty accordingly.

2.), The dispute regarding classification of Fuel and Oil lying in Bunker
Tanks inside/outside Engine Room i.e. whether under CTH 271O or under

CTH 8908 along with vessels for breaking up has been resolved by Hon'ble

Supreme Court in its Order dated 05.04.2O23 passed in Civil Appeal No.

5318-534212009. Hon'ble Supreme Court has upheld the common Order

No. A/11,792-ll85l/2022 dated 17.1O.2022/O1.12.2022 passed by
CESTAT and also validated the views expressed by the CESTAT therein.

2.2 The adjudicating authority vide impugned order held that fuel & oil

contained in Bunker Tanks inside outside Engine Room are liable to be

classified under CTH 89O8 along with the vessel, as covered under para 2(b)

of circular no. 37 /96-Cus. Dated 03.07. 1996. The remaining fuel and oil i.e.

fuel and oil not contained in Bunker Tanks or Engine Room Tanks are liable
to be under its respective heading in Chapter 2710.

3. Being aggrieved with the impugned Order, the appellant has filed the
present appeal contending on various grounds as mentioned in the grounds

of appeal.

4. Shri Rahul Gajera, Advocate, appeared for personal hearing on

19.06.2025 on behalf of the appellant. He reiterated the written submission
made at the time of frling appeal.

5. Before going into the merits of the case, it is observed that the date

of communication of the impugned order as per appeal memorandum is

2O.O9.2024 and the present appeal was filed on 13.O3.2O2S, i.e., after lZ4

i>
F.)

\

s/49-505('US/J MNt 2024-25

th.

Page 4 ol7

ORDER.IN-APPEAL



days. In this regard, I have gone through the provision of limitations for ltling

an appeal as specified under Section 128(1) of the Customs Act, 1962. The

same is reproduced hereunder:

"SECTION 128. Appeab to [Commissioner (Appeals)]. - (1)Ang person

aggri.eved by any decbion or order pa-ssed under this Act bg an offcer of

customs lower in rank than a [Pincipctl CommLssioner of Customs or

Commi.ssioner of Customsl may appeol to the [Commbsioner (Appeals)]

[within s*tg dags] from the date of the communication to him of such

decision or order.

[Prouided that the Commissioner (Appeols) may, if he b satisfted that the

appellant was preuented by sufjicient cause from presenting the appeal

within the aforesaid period of sixty days, allow it to be presented within

a further periad of thirty dags.l"

5.1 As per the legal provisions under Section 128 of the Customs Act,

7962, tlne appeal has to be filed within 60 days from the date of

communication of order. Further, if the Commissioner (Appeals) is satisfied

that the appeltant was prevented by sufficient cause from presenting the

appeal within the aforesaid period of 60 days, he can allow it to be presented

within a further period of 30 days.

5.2 It will also be relevant to refer to the judgment of Hon'ble Supreme

Court in case of Singh Enterprises - [2008 (221) E.L.T. 163 (S.C.)], wherein

the Honble Apex Court had, while interpreting the Section 35 of the Central

Excise Act, 1944, which is pari materia to Section 128 of the Customs Act,

1962, held that the appeal has to be filed within 60 days, but in terms of the

proviso, further 30 days'timc can be granted by the appellate authority to

entertain the appeal. The proviso to sub-section (1) of Section 35 makes the

position crystal clear that the appellate authority has no power to allow the

appeal to be presented beyond the period of 30 days. The relevant para is

reproduced below:

n8. The Commi,ssioner of CentraL ExcLse (Appeals) as also the

Tribunal being creatures of Statute are uested tuith juisdiction to

ndone the delay begond the permissible period prouided under the

tute. The period upto which the prager for condonation can be

ted is statutorily prouided. It ua^s submttted that the logic of
tion 5 of the Indian Limitation Act, 1963 (tn short the 'Limitation

)t ct') can be auailed for condonation of deltty. The first prouiso to
Section 35 makes the position cLear that the appeal hos to be

prefened within three months from the date of communication to him
of the decision or order. Howeuer, if the Commissioner is satisfi'ed

that the appellant was preuented by sufficient cause from
presenting the appeal u-tithin the ofore aid period of 6O days, he can

it
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aLLou it to be presented uithin a further period of 3O days. In other
words, this clearlg shotus that the appeal has to be filed tuithin 60
dags but in terms of the prouiso further 3O dags time can be granted
by the appellate authoritg to entertain the appeal. The prouiso to
sub-section (1)of Section 35 makes the position crystal clear that
the appellate a uthoritg has no power to allout the appeal to be
presented begond the period of 30 daAs. The language used makes
the position clear that the legi-slature intended the appellate
authoitg to entertain the appeal by condoning delag onlg upto 3O
dags after the expiry of 60 dags tuhich is the normal period for
preferring appeal. Therefore, there is complete exclusion of Section
5 of the Limitation Act. The Commbsioner and the High Court uere
therefore justifi.ed in hoLding that there u)as no pou)er to condone the
deLag after the expiry of 30 dags peiod."

5.3 The above view was reiterated by the Hontrle Supreme Court in
Amchong Tea Estatr: [2010 (257] E.L.T. 3 (S.C.)1. Further, the Honble High

Court of Gujarat in case of Ramesh Vasantbhai Bhojani - l2O17 (357) E.L.T.

63 (Guj.)] and Honble Tribunal Bangalore in the case of Shri Abdul Gafoor

Vs Commissioner of Customs (Appea1s) 12O24-TIOL-565-CESTAT-BANGI
took a similar view while dealing with Section 128 of the Customs Act, 1962.

5.4 In terms of legal provisions under Section 128 of the Customs Act,
1962 and in light of the judicial pronouncements by the Honble Supreme

Court, Honble High Court and Honble Tribunal Bangalore, it is settled
proposition of law that the appeals before first appellate authority are
required to be filed within 90 days, including the condonable period of 30

days as provided in the statute, and the Commissioner (Appeals) is not
empowered to condone any delay beyond 3O days.

5.5 In light ofthe above observation, I find that the appeal has been filed
aftcr 9o days from the date of receipt of the order. I am not empowered to
condone the delay in filing the appeal beyond the period specified in section
128 of the Customs Act, 1962. Hence, the same is held to be time barred.

6. In view of above, I reject appeal on the grounds of limitation without

(AMIT GU T

t$arar/S
i r: 'i 'r;--' i.,

2024-25
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To,

1 M/s International Green Ship Recyclers LLP,

Plot No 21, Ship Recycling Yard, Alang, Bhavnagar,

Corry to:

S/ft Chief Commissioner of Customs Gujarat, Customs House,

Ahmedabad.
2. The Commissioner of Customs, Customs, Jamnagar'
3. The Deputy/Assistant Commissioner of Customs, Customs Division,

Bhavnagar.
4. Guard File

, 'i
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