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T% U 99 SATad & 1Tsil SUANT & 1¢ G0d J 41 STt @ (o ATH 98 SR} [bdl 74T &.

This copy is granted free of cost for the private use of the person to whom it is issued.

ATOTeIe® S UTTaH 1962 1 URT 129 € S (1) (TYT HRNA) & el Fratafad afrr &
e & e A SIS fad 39 M1eW @ AU BT A8d HEYY BT of dl 39 1AW B Wi
! adhE @ 3 7R & siex IR whya/gged afg (emded w=iye), e wHamed, (o fawm)
¥g 7, 75 feweh &1 A0 e URT PR U9 o.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

rofafea g=fRa ae=/Order relating to :

(%)

9 & ©U § 3fuTfad S 1.

any goods exported

()

UTRA B 1T B34 oq [P aTed 8 aral T A" YR B 3% T<ied W1 WX SdR T T A
7 G T VT TR IaR 9F F U ifEE T SaR 7 oM R 1 39 T R W IaR
U HTE B 1T § orufdrg wra | &l 8.

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

()

Hameres sfyfas, 1962 & AT X qUT ITH AU §A1¢ T IH & qod Led argd! ol
ergl.

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

A& STae U7 T FraHTae 3 [eg Uy B ed ST SIS =i IUd] Wi
F e 3R 39 & iy Frefafad ererd gav g e :

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

()

FTE T T, 1870 B HE T.6 (T 1 T It IUIRd 19T TT HTAR 59 AT BT 4 e,
gl ve vy § v 1R 9 9Erey Yed fede @ g =i,

(@)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

(H)

Jiag oET & oAl 91y ga A1y 31 4 ufayi, afe g

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

(M

AT & fo7T 13 P 4 wleai

()

4 copies of the Application for Revision.

(H)

AN 3Tde Gk HRA & [T GrATYed AT, 1962 @y1 gty 7 FHufva e o
o e, B ous St ok ffdy 7 & il & orefl ora R H %. 200/-(FUY & | AT
%.1000/-(FTT TF §WR A1 ), ST it 7rm7an 81, | ¥ Rd 71 & e gar d.313.6
N 2 wft. ot e, W AT ST, ST T &8 P A AR FIC TS G AT I_E FH
2 T 0 g > =9 F 5.200/- AR A v wr@ @ fyE B A B S Y F 3.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If thﬂ
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

4. | Hg ¥, 2 $ I Ylud HTHA & SQATaT 3 TTHA & G 3 gie Bl Aied 39 ey 4 ATed
HEHH HR1 g1 d d HATYed UFTH 1962 ® URT 129 T (1) & ofiF wid H.u.-3
AT, P21 IATE Yeb AR Fa1 7% o fia Afexu & guy iR @ w siflg w2
THd §

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address :
HHTYe®H, Palg IAG Yod d ¥dl BR Uiy | Customs, Excise & Service Tax Appellate
o, ufydt ey dis Tribunal, West Zonal Bench

gadl Hivre, SgATell e, Mde MRIRFR 4, | 274 Floor, Bahumali Bhavan,

SR, gHCEIG-380016
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

5. | dreres fffam, 1962 BT URT 129 T (6) T 3, AN SATUTTIH, 1962 FT URT 129
T (1) & e e & w1y Frafafad geo gou €7 Tifve-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

(®) | ol & GwRIT Ao § W61 (¥ WIHIeD AUBRI GRT F1T 71 e 31X AT 4T Tl
T g8 B ISP W Uld @ FUY U1 I Y g 1 U §AR IUT.

(a) | where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

(@) | oia ¥ FeiRd 7md # ool [ SR HTaR gRI AN 47 6P AR TS 94T Tl
T 8 BT IBH Ul 9 FO¢ § fUs g1 AfhT vud vury are | offtre 7 € a; " g
Y

(b) | where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(M | odia & FRd 7 | sef [ SHRes eRl gRI 7R 7T [eP AR T q9T Tl
41 €8 1 I U9 91 ¥UU ¥ (e §) ) 39 F9R I,

where the amount of duty and interest demanded and penalty levied by any officer of
(c) Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

([) | T Y & A0 RG0S W, 7 TC Yed & 10% el B W, oiel Yob 91 Yo U4 &8 [9a1e A &, A28 & 10%
3 TR W, 95} Haa gs e 7 R, srdver wa@m s |

(d) | An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or
duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

6. | 3o HUHTH BT URT 129 (§) & 7T oUTa WUHRT & GHe A@R UA S Macd T3 (@)
W% MR & forg a1 Tafadt 1 GURA & forg a7 ferelt s wier & frg fbw T ot : - sreyar
g;@gw%wmmmﬁ%hmw&m%mumwﬁﬁmwmw

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.

e T
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ORDER-IN-APPEAL

Appeal has been filed by M/s. Icon Enterprises, G-1, L-120, Street No. 58,
Azad Lane, Mahipalpur Extension, New Delhi 1 10037, (hereinafter referred to as
the ‘Appellant’) in terms of Section 128 of the Customs Act, 1962, challenging
the Order-in-Original no. MCH/ADC/MK/181/2023-24 dated 06.10.2023
(hereinafter referred to as ‘the impugned order)) issued by the Additional

Commissioner of Customs, Mundra.

D Facts of the case, in brief, are that the appellant had filed a Bill of
Entry No. 5257898 dated 28-03-2023, which has become invalid/ inactive on
account of it getting purged. Since, the issue concerns Investigation by SIIB
Section, Customs, Mundra, it was informed vide its letter F.No. S/43-
28 /Icon/SIIB-A/CHM/23-24 dated 22-09-2023 that the earlier Bill of Entry No.
5057898 dated 28-03-2023 having been purged, the duplicate Bill of Entry No.
7915287 dated 20-09-2023 will be the document under reference in the instant
case. Thus, the import is linked to the new Bill of Entry for clearance of New Off
Road Tyres. The goods under import had been supplied by M/s. Shandong
Linglong Tyres Co. Ltd. China. The assessable value of the goods has been
declared as 10,55,179/- and total duty amounting to 4,44,020/-(BCD @ 10%,
SWS @10% & IGST @ 18%).

2.3 Based on an intelligence received from DRI, AZU letter F.No.
DRI/AZU/CI/INT-08/2023 dated 03-04-2023 that the Importer is importing
radial tyres by declaring the same as New Off Road Tyres, SIIB Section of
Customs Mundra had initiated an investigation. Verification of the GST returns
filed by the said importer indicated that the said importer is engaged in sale of
imported tyres to a sole firm i.e. M/s. The Tyre Plaza. Further, data available on
the website of "The Tyre Plaza" denoted that it deals with passenger car tyres and
SUV car tyres classifiable under HSN 40111010. This indicated that tyres under

import may not be Off-Road tyres but, for Motor Cars moving on urban roads.

2.2 The import of Off-Road Tyres is free, unlike the Radial Tyres meant for
motor cars, which are "Restricted” for import in terms of DGFT Notification No
12/2015-20 dated 12-06-2023. The impugned goods are covered under the

purview of BIS standards applicable on tyres as per Pneumatic Tyres and Tubes
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for Automotive Vehicles (Quality Control) Order, 2009:

1 Automotive vehicles - Pneumatic tyres for two and: IS 15627 three-wheeled

motor vehicles

ii Pneumatic tyres for passenger car vehicles: IS 15633 Diagonal and radial
ply IS 15633

iii Pneumatic tyres for commercial vehicles-Diagonal: IS 15636 and radial

ply
iv Automotive vehicles - Tubes for Pneumatic Tyres IS 13098

2.3  Examination by SIIB Section of Customs Mundra revealed that out of the
total 1028 pcs of tyres, 928 tyres were found to be having BIS Marking: IS:15333
with CM/L no. 4021937. Further verification of CML No. 4021937 on BIS
website, informed that it pertains to the supplier M/s. Shandong Linglong Tyre
Co., Ltd. No. 777, Jinlong, Road Zhaoyuan City, Shandong Province China. The
Investigation Report is silent on the status of the remaining 100 tyres. Further,
the type/quality of goods were found to be "New Pneumatic Radial Tyres, of
Rubber” and not New Off Road Tyres as declared by the Importer.

2.4  As examination revealed that the goods are "New Pneumatic Radial Tyres,
of Rubber" IS Standard 15333, classifiable under CTH 40111010 attracting BCD
15% and are restricted in nature as per notification No. 12/2015-20 dated 12-
06-2020, Sr No. 1, issued by DGFT and Ex- officio Additional Secretary,
Government of India, the said Importer tried to evade Customs duty to the tune
of 74,284 /-. Therefore, the goods appeared liable for confiscation under Section
111(d) & 111(m) of the Customs Act, 1962 and the appellant appeared liable for
penal action under Section 112(a)(i) of the Customs Act, 1962.

2.5  After the appellant requested vide their letter dtd. 25.09.2023 that they do
not intend to have personal hearing and show cause notice, the Adjudicating
Authority adjudicated the matter vide impugned order wherein she ordered as

under :-

3 She ordered confiscation of the imported goods viz. 1028 tyres imported
under Bill of Entry No. 7915287 dated 20-09-2023 having a assessable
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value of 10,55,179/- (Rupees Ten Lakhs Fifty Five Thousand One
Hundred Seventy Nine Only) under Section 111 (d) of the Customs Act,
1962 and 111(m) of the Customs, Act, 1962. However, she gave an
option to the Importer to redeem the confiscated goods on payment of
redemption fine of 1,75,000/- (Rupees One Lakh Seventy Five
Thousand only) under Section 125 of the Customs Act, 1962 for re-

export purpose only.

ii. She imposed a penalty of 80,000/~ (Rupees Eighty Thousand Only) on
the appellant under Section 112(a) of Customs Act, 1962.

B; Being aggrieved with the impugned order, the appellant has filed the

present appeal .

SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned order, the Appellant has filed the present

appeal wherein they have submitted grounds which are as under:-

3.1 That impugned judgment dated 06.10.2023 is per-incurium in as much
as it totally ignored to reach just finding / conclusions, appellant's recovery

statement read with submission (though both were taken on record);

3.2 Itis submitted that had it been considered then Additional Commissioner

of Customs would have appreciated the "bonafide" of appellant;

3.3 It is submitted that under the recovery statement and in the submission
clearly stated that appellant is a new importer of "New Off Road Tyres), whereas
supplier of China is regular exporter of "Radial / Pneumatic tyres" to India. So,
it appears due to accidental mistake instead of "Radial Tyres", consigned "New

Off Road tyres" to appellant (importer)

3.4 It is submitted that in view of "bonafide" accidental mistake, Customs

Department ought to have taken lenient view and ought not to have imposed

penalty, fine and confiscation order of 1028 "Radial Tyres",
T
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3.5 That respondents ought to have invoked settled law by Hon'ble Supreme
Court in the case of " R.K. Steel Union Ltd." reported in AIR 2001 SC 1899 and
in the case of "Vijay Kumar & Ors." reported in (1991) 33 SCR 69 (SC).

3.6 That it is submitted that under the above cited law, it has been held that
it is not a case that under the guise of second-hand machinery /parts, appellant
in fact imported new machinery as substantial parts are second hand parts. So,
"Bonafide" intention of appellant was appreciated and penalty / fine were
revoked (AIR 2001 SC 1899 case of K.R. Steel Ltd.)

3.7 That the Competent Authority ought to have appreciated spirit of Section

111 and Section 112 (b) of Customs Act which are postulated as under:

Section 111 (d): Any goods which are imported or attempted to be imported or
are brought within the Indian Custom waters for the purpose of being imported
contrary to any Prohibition imposed by or under this Act or any other law for the
time being in force;

Now, under the law, it presupposes that imported contrary to any prohibition
But, as appellant contended under recovery statement u/s 108 of Customs Act
r/w submission before the Additional Commissioner of Customs, the appellant
had imported only "New Off Road Tyres" not "Radial Tyres", but it was only due
to accidental mistake by supplier -it consigned "Radial Tyres" and mistake was
appeared natural as supplier asked to supply only "New Off Road Tyres" not
"Radial Tyres".

Under the circumstances, Section 111 of the Act cannot be invoked for
confiscation of goods simply wrongly consigned goods by supplier.And, once
Section 111 of the Customs Act cannot be invoked then Section 112 of the Act

for imposing penalty and fine also cannot be invoked.
3.8 Kindly consider Section 112 as under:

(@) Who, in relation to any goods, does or omit to do any act which act or
~omission would render such goods liable to confiscation under section 111....... :

~So, if Section 111 cannot be invoked, then section 112 (a) cannot be invoked.
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Similarly Section 112(b) also not satisfied as appellant had made statement that

due to bonafide mistake, wrong consignment dispatched by supplier.

Kindly see Section 112 (b) "Who acquires possession of or is in any way
considered in carrying, removing, dispos. has keeping concealing or in any other
manner dealing with any goods which he knows or has reason to believe are

liable to confiscation under Section 111 ........

3.9 That, "findings" reached by the authority about "deliberate mis-"fraud" by
appellant, declaration" are all dehores the appellant's statement and
submissions, which are neither considered nor held to be false though both are

taken on record.

3.10 That the penalty of Rs.80,000/- as imposed is also illegal and contra to
section 112(b)(i) of the Act. Kindly consider Section 112 (b)(i) ....... i) in the case
of goods in respect of which any prohibition is in force under this Act or any
other law for the time being in force; a penalty not exceeding the value of the
goods or five thousand rupees) whichever is the greater. Hence, impugned order

deserves to be set aside.
3.11 On above and other submissions, impugned order order and judgment

dated 06.10.2023 may to be quashed and set aside, consequently the appellant

be permitted to re-export to supplier.

PERSONAL HEARING:

4, It is pertinent to mention that the appellant had not submitted the
challan for pre-deposit along with the appeal filed on 30.10.2024. Personal
hearing was granted to the Appellant on 23.12.2025, following the principles of
natural justice wherein the appellant was specifically informed about non
payment of pre-deposit . However ,the appellant has neither paid the pre-deposit
nor appeared for personal hearing. A copy of the appeal memorandum was also
sent to the jurisdictional authority for comments. However, no response has been

received . I therefore proceed to decide the case on the basis of available records.
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DISCUSSION AND FINDINGS:

5. I have carefully gone through the case records, impugned order
passed by the Additional Commissioner, Customs, Mundra and the defense put

forth by the Appellant in their appeal.

5.1 The right to appeal is a creation of statute and must be exercised
subject to the conditions laid down in the statute itself. The primary issue is the
Appellant’s failure to deposit the mandatory pre-deposit as prescribed under
Section 129E of the Customs Act, 1962. Section 129E(i) of the Customs Act,
1962, explicitly mandates:

"The Tribunal or the Commissioner (Appeals), as the case may be, shall not
entertain any appeal,— (i) under sub-section (1) of section 128, unless the
appellant has deposited seven and a half per cent. of the duty, in case where
duty or duty and penalty are in dispute, or penalty, where such penalty is
in dispute, in pursuance of a decision or an order passed by an officer of
customs lower in rank than the [Principal Commissioner of Customs or

Commissioner of Customs]".

5:2 The right to appeal is a conditional statutory remedy. For an appeal
filed against an Order-in-Original passed by an Additional Commissioner, the
mandatory pre-deposit is 7.5% of the aggregate of the Duty, Fine, and Penalty in
dispute. The facts on record demonstrate that the Appellant has failed to comply

with this statutory requirement.

3.3 The appeal was filed without the necessary pre-deposit, which is a
mandatory statutory requirement for the appeal to be 'entertained'. The core legal
principle at hand is established in Section 129E(i) of the Customs Act, 1962,
which explicitly states that the Commissioner (Appeals) "shall not entertain any
appeal” unless the appellant has deposited the prescribed percentage of the duty
or penalty in dispute. The word "shall not entertain" in Section 129E creates an
absolute bar for the appellate authority to proceed with the merits of the case in
the absence of the stipulated pre-deposit. The appellate authority has no
discretionary power to waive the pre-deposit below the statutory percentage,
which was explicitly removed by the 2014 amendment to Section 129E. In the

instant case, despite having been notified and given an opportunity during the

\ AN
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hearing, the Appellant failed to provide proof of the mandatory deposit before the

final consideration of the appeal.

5.4 The records conclusively demonstrate that the mandatory deposit
was not made at the time of filing the appeal, nor by the date of the Personal
Hearing. The office of the Commissioner (Appeals) formally notified the Appellant
on 19.12.2025 that the pre-deposit as prescribed under Section 129E was "not
made" till that date. The Appellant was aware of the statutory defect but failed
to rectify it before the final consideration of the appeal, confirming a clear and
sustained non-compliance with the jurisdictional requirement of Section 129E.

In line with the settled legal position, the appeal is not entertainable.

5.5 Since the appeal cannot be entertained due to the fatal procedural
defect of non-payment of the mandatory pre-deposit, it is not necessary and
indeed impermissible to proceed to discuss the merits of the appeal. The appeal
is therefore rejected solely on the ground of non-compliance with the statutory

pre-condition.

6. In exercise of the powers conferred under Section 128A of the

Customs Act, 1962, I pass the following order:

(i) The appeal filed by M/s. Icon Enterprises, is hereby rejected on the ground of
non-compliance with the mandatory pre-deposit requirement under Section

129E(i) of the Customs Act, 1962, without going into the merits of the case.

MH*-GU?T"
Comrmssmner (Appeals),
Customs, Ahmedabad

F. No. S/49-229/CUS/MUN/2023-24 Date:26.02.2026
By Speed post /E-Mail

To,

M/s. Icon Enterprises,

G-1, L-120, Street No. 58, Azad Lane,
Mahipalpur Extension,

New Delhi 110037
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Copy to:

; The Chief Commissioner of Customs, Gujarat, Custom House,
Ahmedabad.

2. The Principal Commissioner of Customs, Custom House, Mundra.

3. The Additional Commissioner of Customs, Custom House, Mundra.

4, Guard File.

Page 11 of 11




