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1. Order-In-Orisinal No: AHM-CUSTM-OOO-PR.COMMR-24-2O24-25 dated
.O7.2024 in the case of M/s. Welsuit Glass ald Cerarnics R/t. Ltd. located at
Padra-Jambusar Highway Road, Near D.G.S Gas Station, Opp. Ha1d5.n Glass,
Gavasad, Vadodara-39 1 440.

1 ft€ qREFI) m] qO cfr ffi qrft t, st qR-ro qqlT h ftg fr , tjt+; r<rt ft vrfr { t

1. This copy is granted free of charge for private use ofthe person(s) to whom it is
sent.

2. rs 3rdcr + 3RiSE +€ fr qfr rs qr?qr ff vrft t d-+ rr{ * $-il( frcl T6, sqrE {F6 qr{

tsr6( Brffi qrqft6-irr, q-fl-flqr< qt6 dt Sq 3rftcr h ft€'d er{lo 5< rrm tr erftq rcr+6
{trcqR, frvr e5"+, ;r+tr< sJ-{ qri i-{rd( 3rfr-frq;{qtfutrtgr, <Fft qRq, rgqrfr tr+< 

,

ffi err {r5q Sq } +rg t, ftftur r.r<, inrrGrr, irilil{re-3 8 0 0 0+ fr rdltlr etfr srQct

2. Any person deeming himself aggrieved by this Order may appeal against this
Order to the Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad
Bench within three months from the date of its communication. The appeal
must be addressed to the Assista-nt Registrar, Customs, Excise ald Service Tax
Appellate Tribunal, 2nd Floor, Bahumali Bhaval, Nr. Girdhar Nagar Bridge,
Girdhar Nagar, Asarwa, Ahmedabad - 380004.
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OFFICE OF THE PRINCIPAL COMMISSIONER OF CUSTOMS, AHMEDABAI)
CUSTOMS HOUSE, NEAR ALL INDIA RADIO, NAVRANGPURA, AHMEDABAI)

380009
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fu s;*o qrcf, rqn qEs
Shiv Kumar Sharma, Principal Commissioner



3. s-s3rfiq{rtct. ff.q.e tilfuf,ffqrftqGqr s{q-(ftqrql.-+ 1arfiq fi-+qrq-ff, tss2 *
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3. The Appeal should be filed in Form No. C.A.3. It sha.ll be signed by the persons
specified in sub-mle (2) of Rule 3 of the Customs (Appeals) Ru1es, 1982. It shall
be filed in quadruplicate and sha-11 be accompanied by an equal number of
copies of the order appealed against (one of which at least shall be certified
copy). A11 supporting documents of the appeal should be forwarded in
quadruplicate.

+. srfi-d &€t (dt ;nr ft-+cw \r{ q+d h mem qrrfuc t, qrt cfut t <rfu.{ # qrq{ft aqr sq+
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4. The Appeal including the statement of facts and the grounds of appeal shal1 be
filed in quadruplicate and sha11 be accompanied by an equal number of copies of
the order appealed against (one of which at least shall be a certified copy.)

5. 31ffq 6r rrt eiffi er++r Q-.A t ilfl qd + {iftH \'.ei fr* d-6 erq-+r f}+<sr } fun'qf-q +
srr"rt + Fcc aftfr h 3icfd fuR +-crr qGq qd qt +,nqt +1 +qc.rc a;qift-r rc+r qGqr

5. The form of appeal shall be in English or Hindi artd should be set forth concisely
ald under distinct heads of the grounds of appeals without arry argument or
narative and such grounds should be numbered consecutivel.y.
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.r{ tqift-{ qtr qme h sftC aril ff lnqlft rsfi q-€ ctII gre erft-o } $c-{ t 
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6. The prescribed fee under the provisions of Section 729A of the Customs
Ac1,7962 shall be paid through a crossed demand draft, in favour of the
Assistant Registrar of the Bench of the Tribunal, of a branch of any Nationalized
Bank iocated at the place where the Bench is situated and the demand draJt
shall be attached to the form of appeal.

7. {s B{reer + B'6-d fi-qT {FiF, g-€rq tI-6 q?i A-{r+-i e{ffiq eTqre${uT if Uq h 7.5o/o qdl

116 3[?r{r U"6 qi g{qriTfir ft-4T-{ t orsrdr {Grrr q-{i eff+ t{crnT,fi iltt G-ara t s-ff+T

T{.dr{s.l-+3ffi,r6q1 qr{-ftf,r

7. An appea-l against this order shall Iie before the Tribunal on payrnent of 7.5o/o of
the duty demanded where duty or duty and penalty are in dispute. or pena.1ty,
where penalty alone is in dispute".

8. ;qTzrlnrq W qftft-q'c, 1870 h tr( ftqift-d ftq q-{qR d-dq ftq rrq 3Trter # cft q(
srrg-iF ;{rIrrirq eJi4, fr+-e qfi frfl qGqr

8. The copy of this order attached therein should bear al appropriate court fee
stamp as prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice No. VIII/ 10-24/Pr.Commr/O& Al2O2O-rl7 dated 28.3.2027
issued by the Commissioner, Customs, Ahmedabad to M/s, Welsuit Glass and
Ceramics Pet. Ltd, located at Padra-Jambusar Highway Roacl, Near D.G.S Gas

Station, Opp. Haldyn Glass, Gavasad, Vadodara-391440.
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Brief facts of the case:

M/s Welsuit Glass and Ceramics M. Ltd. situated at Padra-Jambusar
Highway Road, Near D.G.S Gas Station, Opp. Haldyn Glass, Gavasad, Vadodara-
391440 (hereinafter referred to as the Noticee) are engaged in import of Ground
Colemarrite BzOt 4Oo/o Natural Boron Ore by classifying the same under CTH
252AOO9O of Customs Tariff Act, 1975 and are availing exemption from pa5rment of
Basic Customs Duty at Sr. 130 of Notification No. 50/2017-Cus dated 30.06.2077
amd Sr. 113 of Notification No. 72 /2O12-Cus dated 17.03.2012 as amended vide
Notification No 28/2015-Cus dated 30.04.2015 for period frorn O7.Q7.2017 to
26.11.2O2O and from 01.04.2015 to 30.06.2017 respectively.

2, An intelligence gathered indicated that some importers are importing Ground
Colemanite 4O%o BzOt under CTH 252aOO9O and wrongly claiming exemption as per
Sr. No. 130 of Notification No. 5O/2017-Cus dated 30.06.2017 by mis-declaring it
as Natural Bore Ore as exemption is available only to Boron Ore under the said
notification. Acting on the intelligence, necessa-ry details were verified from ICES
regarding import of said item and it was noticed that one consignment under Bill of
Entry No 6280505 dated 30.12.2019 of M/s Raj Borax Pvt. Ltd, C-7-24O211,
GIDC, Sarigam, Tal. Umbergaon, Valsad, Gujarat having registered office at 803,
Hubtown Solaris, 8't Floor, N.S. Phadke Marg, Near East West Flyover, Andheri
[East], Mumbai-400 069 [M/s Raj Borax for short] was under process for ciearance
from CFS-Seabird, Hazira. Accordingly, the Deputy Commissioner, Adali Hazira
Port, Hazira was requested to put the consignment, declared under Bill of Entry No

6280505 dated 30.12.2019, on hold for drawa1 of sample arrd further investigation.

3. The officers of SIIB, Customs, Surat visited CFS-Seabird, Seabird Marine
Services R/t Ltd, Hazira, Surat on 14.O7.2O2O and noticed that CHA namely M/s
Steadfast Impexp filed the said Bill of Entry bearing No 6280505 dated 30.12.2019
on beha-1f of M/s Raj Borax h/t Ltd for eight containers of Ground Colemanite 40%
BzOo. Therefore, representative samples were drawn under panchnama dated
74.O1.2O2O in the presence of two independent panchas, Shri Mlllnd Mukadam,
Dy Manager, CFS-Seabird, Hazira and Shri Harish Kumar, H-Card Holder of M/s
Steadfast Impexp from one of the containers bearing No. PONU0040272 of tl:e Blll
of Entry No. 6280505 dated 30.12.2019. The sample drawn was sent to Central
Excise & Customs Laboratory, Vadodara vide Test Memo No 03 /2O79-2O dated
16.07.2O2O to ascertain following test/parameter to confirm whether the goods
declared is Boron Ore or otherwise:

(i) whether the sample is of goods which are found naturally on the earth or
is processed,

(ii) The nature & composition of the goods ald whether their percentage is
same in which they occur naturally on earth or at the time of extraction
from the earth,

(iii) Whether the goods are processed by calcination or enriched/ concentrated
by using aly other method ald

(iv) Whether the goods are in crushed/ground form, ie derived from natural
form
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4, The test report dated 21.O7.2O2O of sample submitted under Test Memo No
0312O19-2O dated 16.01.2020 in respect of sample drawn under parchnama dated
74.O1.2O2O was received from CRCL, Vadodara which is reprodur:ed here-under:

Tle sampLe b in the form of qagi.sh powder. It is moinlg composed of oxides of
Boron & Calcium alongwith siliceous m.atter.
BzOg = 41.6% by un.
Cao = 27.3 o/o by utt.
.Loss on ignitian at 9OO degree C = 28.!PA bg utt.
.Loss on drying at 105 degree C = O.8ok bA utt.

Aboue analgtical jinding reueal,s that it is processed borate rnineral colemanite.

5. M/s Raj Borax did not agree with the test report given by the CRCL,
Vadodara and requested the Joint Commissioner of Customs for re-testing of the
sample at CRCL, New Delhi. Accordingly, on approval of the Joint Commissioner of
Customs, duplicate sample was sent to Central Revenue Control Laboratory, New
Delhi vide Test Memo No 72/2019-20 dated O2.O3.2O2O w'ith following test
queries/ parameters:

(i) whether the sample is of goods which are found natura-1ly on the earth i.e.
Natural Colema-nite,

(ii) What is the nature & composition of the goods ald whether their
percenta8e is the same in which they occur naturally on earth or at the
time of extraction from the earth,

(iii) Whether the goods are in crushed/ground form, ie derived from natura.l
form,

(iv) Whether the goods are processed using calcinations or
enriched/concentrated by using any other method,

(v) Whether the goods were processed using any other physica-1 or chemical
process and

(vi) If, processing if arry, whether the goods can still be defined as 'Ore'.

6. The Joint Director, CRCL, New Delhi vide letter F. No 25-Cus/C-42 /279-20
dated 04.06.2020 submitted Re-Test report in respect of above mentioned Test
Memo which is reproduced hereunder;

7. The Joint Commissioner, SIIB, Customs, Surat vide letter F. No VIII/ 14-

01/SIIB/Boron Ore/Raj Borax/19-20 dated 16.06.2020 requested the Head

Page 4 of 51

The sample is in the form of uhite poutder. It i.s mainLg composed of
borates of cabium" alonguith siliceous fil.otter and other a,ssociated
impuities lke silica" iron, etc. It is hauing follouing properties:
1. o/o Moisture (1OS degree C) bg TGA =0.78
2. lo Inss on ignition at (9OO degree C) bg TGA = 28.9
3. %8,203 (Dry Bo.si.s) = 37.62
4. o/o Acid insoluble = 6. 13
5. XRD Pattem -Cont:ordant
utith

Mineral
Cobmanite

On the basis of the tpst carried out here and auailable tecltnical
literature, the sample i.s Mineral Cobmanite- a Natural Calcium Borate
(Commonly known as Boron Ore).



Chemica.l Examiner, CRCL, New Delhi to send detailed report covering all the points
of test memo as the re-test report received from CRCL, New Delhi did not cover all
queries /questionnaires given in the Test memo. In response to the said letter, the
Joint Director, CRCL, New Delhi vide letter F. No 25-Cus/C-4O-47 /2019-20 dated
24.06.2020 submitted point wise reply which is reproduced as under:

Point [,n&W) sample b colemanite, a Nafrial Cabium Borate (Commonlg
known as Boron Ore)

Point (U) The sample is in powder form (Crushed/ Grinded)
Point (N) The sample b not cabined
Point (V) The sample is in the form of Colemanite Mineral

8. The Joint Commissioner, SIIB, Customs, Surat vide letter F. No VIII/ 14-

01/SIIB/Boron Ore/Raj Borax/79-20 dated 01.07.2020 again requested the Head
Chemical Examiner, CRCL, New Delhi to clarify whether the sample is Boron Ore or
Boron Ore Concentrate and what was the process through which the sample was
enriched/ concentrated with following queries/questionnaires which remained to be

covered in test report:

Details
mentioned in
Test Reports

Remarks

Point I
Whether the samples
were in form in which
they are found
naturally on earth

The sample is
commonly
known as
Boron Ore.

Since, the test report was not clear as
to whether the sample was Ore Ore
Concentrates the classification of the
product under Custom Tariff could not
be decided.

Point IV
Whether the goods are
processed using
calcination or
enriched / concentrated
by using aly other
metl:od

Samples are
not calcined

The website of ETIMADEN (supplier of
imported goods) mentioned that BzOs

contents of the Colemnite Ore mined
are 27%o to 32%o whereas the technical
data sheet of Ground Colemanite
shows the B2O3 content as 40%o. Thus,
there must be any process involved by
which the concentration of the product
was increased from 27 -32o/o to 4O%o,

i.e. it appears that the product is
enriched in concentrator plant to
obtain concentrated product. Copy of
technical data sheet and print out
taken from website are enclosed.

8.1 In response to above letter, the Joint Director, CRCL, New Delhi vide letter F.
No. 25-Cus/C-4O-47 /2079-20 dated Oa.O7.2O2O has send the para-wise reply,
which as reproduced as under-

Points raised by you Remarks as per your letter Commente
Whether the samples
were in form in which
they are found
naturally on earth

Since, the test report was
not clear as to whether the
sample was Ore f Ore
Concentrates the
classification of the product
under Custom Tariff could
not be decided.

Natural Borates and
Concentrates thereof
(whether or not
calcined) was mentioned
in Custom Tariff. The
sample is a natura.l
calcium borate, Mineral
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Points raised in the
Test Memo

I

I



The website of ETIMADEN
(supplier of imported goods)
mentioned that BzOs

contents of the Colemnite
Ore mined xe 27o/o lo 32o/o

whereas the technica-l data
sheet of Ground Colemalite
shows the B2O3 content as
40%. Thus, there must be
any process involved by
which the concentration of
the product was increased
from 27 -32o/o to 4Oo/o, i.e. it
appears that the product is
enriched in concentrator
plant to obtain concentrated
product. Copy of technical
data sheet and print out
taken from website are
enclosed.

Colemanite- a Natura]
Calcium Borate
(Commonly known as
Boron Ore) was
mentioned in the report.
The sample under
reference are not
undergone auly process
of ca.lcination.
Labor4lqry CqLnot
comment on the
starting material and
process underEone, It
can give the final value
of o/o BzOz.

9. The Noticee has imported total quantity of 15096 MTS of Ground Colemanite
with the description "GROUND COLEMANITE lBzOt 4Oo/ol NATURAL BORON ORE',
during the period starting from 18.03.2016 to 76.12.2O19, claiming the exemption
available to Boron Ore as was done by M/s Raj Borax hrt. Ltd. The Ground
Colemanite imported by the Noticee was flot only similar in rlescription to the
Ground Colemanite imported by M/s Raj Borax hrt. Ltd., but it was also supplied
by the same producer i.e. M/s ETiMADEN, Turkey ald through the same trading
company i.e. M/s Asian Agro Chemical Corporation, United Arab Emirate. In other
words, the Ground Colemaiite imported by the Noticee and M/s Raj Borax F/t. Ltd.
were identica-l in all respects.

10, The various study materia.l and literature available on website especia.lly of
M/s ETiMN)EN, Turkey (producer of Ground Colemanite) in respect of Boron Ore,

Colemaaite, Ground Colemalite, Ore and Ore Concentrates have been analyzed and
outcome discussed hereunder:

lO,1 Discuesion on details and lltera available on website of M/s

Whether the goods are
processed using
calcination or
enriched / concentrated
by using any other
method

ETiMADEN:
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A.2 From the above discussed test report received from CRCL, Vadodara ald
CRCL, New Delhi it is found that the test report provided by CRCL, Vadodara in
respect of sample of Ground Colemarrite that the same is processed borate mineral
colemanite and found in powder form having B2O3 content as 47-60/o by weight. The
re-test report provided by CRCL, Delhi also confirmed the form of sampie as powder
which was crushed and ground. However, it failed to comment on the details of
process undertaken.



10.1.1 A Study of the details available on the oflicial website of M/s ETIMADEN,
Turkey www.etimaden. .tr en in respect of mining of Colemanite,
process undertaken and sa-les has been made and it is noticed that M/s
ETiMADEN is selling their products by categorizing under two heads, namely
Refined Product and Final Product. Ground Colemanite is one of the products listed
under Refined Products. The Product Technical Data Sheet of Ground Colemanite
has also been found available on their website which is downloaded ald scalned
image of relevant pages are reproduced here-under for analysis:

Scalned Image No: I
Ii ft:r
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" The Ore is enrirhed in concentrator plnnt to obtain concentroted
product. The Ground Concentrated product is passed through crushing
and ginding processes respectiuely to obtain milled product. It is then
packoged. in a packaging unit and readg for sale"

10,1.3 Thus, from the details available on Website of M/s ETiMADEN ard
discussed above, it is apparent that Ground Colemalite is a concentrated product
of Colemanite which contains BzOs 40+7- 0.50% and produced by enrichment of
Colemanite in concentrator plant. Ttrereafter, such Ground Concentrated product iS
passed through crushing and grinding processes respectively to obtain mi11ed
product ald then it is packaged in a packaging unit which became ready for sale.

10.1.4 The Boron Element and its major Boron Minerals, availability in
Turkey and its uses have been described in detail on the website of M/s ETiMN)EN
which described that Boron minerals are natural. compounds containing boron
oxide in different proportions. The most important boron minerals in commercia-l
terms a-re Tinca-I, Colemanite, Kernite, Ulexite, Pandermite, Boracite, Szaybelite ald
Hydroboracite. The main boron minera.ls tralsformed by M/s ETiMADEN are
Tincal, Colemalite ald Ulexite.

10.1.5 Boron minerals are made valuable by M/s ETTMADEN using various
mining methods arrd are enriched by physical processes ald converted into
concentrated boron products. Subsequently, by refining and by transforming the
same into highly elEcient, profitable ald sustainable boron products, it is used in
many fields of industry especially in g1ass, cerarnics, agriculture, detergent and
cleaning industries, etc. M/s ETTMADEN has currently 17 refined boron products
in its product portfolio. Primary reflned boron products are Etibor-48, Borax
Decahydrate, Boric Acid, Etidot-67, Etibor-68 (Anhydrous Borax), Zinc Borate,
Borax Pentahydrate, Boron Oxide, Ground Colemalite and Ground Ulexite. The
most abundart boron minera-ls in Turkey in terms of reserve are Tincal and
Colemalite. In the facilities in 4 Works Directorates under M/s ETiMADEN, mainly
Borax Pentahydrate, Borax Decahydrate, Boric Acid, Etidot-67, Boron Oxide, Zinc
Borate, Calcine Tinca.l, Anhydrous Borax, Ground Colemanite ald Ground Ulexite
are produced and supplied to domestic and international markets.

10.1.6 M/s ETiMN)EN also discussed in detail regarding availability,
production, quality ald uses of Colemanite in their website which shows that
Colemanite found in Emet, Bigadiq and Kestelek deposits in Ttrrkey, is mined by the
experts of M/s ETiMADEN and is subjected to the processes of enrichment ald
grinding in hi-tech concentrator facilities. After getting transformed into quality,
sustained and innovative products by the experts of M/s ETiMADEN, Colemanite is
used in many sectors. Colemanite (2CaO.3 BzO:.SH2O), which is a mineral-rich
type of boron, is crystallized in mono clinical system. According to the Mohs
Hardness ScaJe, its hardness is 4-4,5 and its specific weight is 2.42 gr / cm. The
B2O3 content o[ the Colemanite ore mined from open quarry is between %27 -%32.
For the purpose of illustration, the scanned image of page containing such detail is
reproduced as under:
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LO.L.2 On going through the details arrd general information available in the
scalned Image No. 1, it is noticed that the details are in respect of Ground
Colemalite and the Chemical Name of Ground Colemanite is Di-Ca-lcium
Hexaborate Pentahydrate and chemica.l formula is 2CaO.3 B2O3.5H2O0. Technical
Grade is Powder and sold in packaging of 1000 Kg and 2000 Kg (with or without
pallet). The content of BzOs is 4O+/_ 0.50%. Further, M/s Eti-Maden also
discussed regarding concentration of Colemalite Ore under General Information
which is reproduced below:
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1O.2 Thus, from the details available on website of M/s ETiMADEN in respect of
mining of Colemanite and production of Ground Colemanite, it is apparent that:

1. Colemanite is one of the most important Boron minerals in commercial
terms which are found in Emet, Bigadig and Kestelek deposits of Turkey
and mined by Etimaden;

2. The BzO: content of the Colemanite ore mined frorn open quarry is
between 27"/o-32o/o. However, after initiation of inquiry, the line "BzOs

content of tlle Colemanite ore mined from open quarry i.s between %27-%32'
has been deleted while the remaining other details are the same in their
website.

3. Boron minerals i.e. Colemanite are made usable and va.luable by M/s
ETiMN)EN by using various mining methods which are enriched by
physical processes alld converted into concentrated boron products.

4. Mined Colemanite goes through the processes of enrichment grinding in
hi-tech concentrator facilities available with M/s ETiMADEN and
concentrated Colemalite is produced. By this process, the mined
Colemanite ore having B2O3 ranging between 279;-32% has been
enhanced to Colemanite Ore Concentrate which is sold as Ground
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Colemalite having BzOs 40%. Ground Colemalite is a concentrated
product of Colemanite produced by enrichment in concentrator plant.

1S

to
through
Ground

6. Ground Colemanite is sold in Powder form in packaging of 1OO0 Kg and
2000 Kg.

7. Ground Colemanite is used in many fields of industry especially in glass,
ceramics, agriculture, detergent ald cleaning industries, etc

11. Discussion about Ore and Ore Concentrates: The various literature
available on website in respect of Ore ard Ore Concentrates have been studied and
some of them are discussed here-under:

11.1 Defrnition of Ore as per Petrololry ofDeposits:

Ore: a metalliferous mineral, or aggregate mixed with gangue (impurities present in
ore) that cal be mined for a profit

Gangue: associated minerals in ore deposit that have little or no value

Ore is natural rock or sediment that contains one or more va.luable minerals,
typically meta.ls that can be mined, treated and sold at a proht. Ore is extracted
from the earth through mining and treated or refined, often via smelting, to extract
the va]uable metaLs or minerals.

11.3 Definition of Ore as per Merriam Webster:

1. a naturally occurring mineral containing a valuable constituent (such as
metal) for which it is mined arld worked

2. a source from which valuable matter is extracted

11.4 Definition of Ore as per Dictlonaty.Com

1 . a metal-bearing mineral or rock, or a native metal, that cal be mined at a
prolit.

2, a mineral or natural product serving as a source of some nonmetallic
substance, as su1fur

A natura.l aggregation of one or more minerals that can be mined, processed,
and sold at a profit. An older definition restricted usage of the word ore to
metallic minera.l deposits, but the term has expanded in some instances to include
non-metallics.

5. Therea-fter such Ground Concentrated product
crushing and grinding processes respectively
Colemanite.

passed
obtain

11.6 Definition of Ore Concentrate as ser Wikirredia:
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11.2 Defrnition of Ore as per Wikipedia:

11.5 Definition of Ore as per Britanica:



Ore concentrate, dressed ore or simply concentrate is the product generally
produced by metal ore mines. The raw ore is usually ground finely in various
comminution operations and gangue (waste) is removed, thus concentraLing the
metal component.

12.1 The definitions of 'Ore'and 'Ore Concentrate', as discussed above, shows that
the term "Ore" is a naturally occurring raw and native mineral r'hich are produced
by mines and contain various foreign material and impurities. Ore is extracted from
the earth through mining and treated or refined to extract the valuable meta.ls or
minerals. The "Ore Concentrate" is dressed ore obtained by passing through the
physical or physic-chemica-l operation viz. cleaning, washing, drying, separation,
crushing, grinding, etc. Natural Ore which is extracted from the mines, though
might have predominance of a particular minerals but do ,not consist of any
particular mineral alone. It is a naturally occurring raw and na:ive mineral which
are produced by mines and contain various foreign material, impurities and other
substances and not suitable for further operations. Whereas, "Concentrate" is the
form of ores from which part or all of the foreign matters have been removed and
obtained by passing through the physica.l or physic-chemical operation viz.
cleaaing, washing, drying, separation, crushing, grinding, etc. Therefore, it appears
from the above that Natural Ore consist of various minerals and other minerals and
substances and therefore as such it carnot be directly used for ary further
manufacturing. Whereas concentrate is form, from which part or aJI of the foreign
matters have been removed.

13. From the data available in EDI system of Customs, it isr noticed that the
Noticee is importing Ground Colemalite, BzOz 4oo/o, Natural Boron Ore from United
Arab Emirates, supplied by M/s Asian Agro Chemical Corporation by classiflng
the same under CTH. 2528OO9O of Customs Tariff Act, 1975 and zrvailing exemption
from payment of Basic Customs duty as at Sr. 130 of Notification No. 50/2017-Cus
dated 30.06.2017 by declaring Ground Colemanite, BzOs 4Oa/o as Boron Ore. Prior
to inception of Notilication No. 50/2017-Cus, the Noticee were availing exemption
from payment of Basic Customs duty for Sr. 113 of Notifrcation No. 12/2012-Cus
dated 17.03.2012 as amended vide Notification No 281201S-Cus,lated 30.04.2015.
The details of Ground Colemalite, BzOs 4Ook, Natural Boron Ore imported by the
Noticee and cleared within the jurisdiction of the Commissioner of Customs,
Ahmedabad from April, 2016 has been prepared and attached as Annexure-A/ 1,

Al2, Al3, & Al4 for Financia.l year 2015-16, 2016-17, 2077-18, 2ola-19 & 2019-
20, respectively to the Show Cause Notice.

L4. From the data available in EDI system of Customs, it is noticed that the
Noticee classified Ground Colemanite (B2Oz 4Oo/ol Natura-1 Boron Ore as "Others"
under CTH 2528OO9O of Customs Tariff Act, 1975. The CTH 25280090 of Customs
Tariff Act, 1975 under which the Noticee declared the goods i.e. "Ground
Colemaaite (BzOs 4O/o) Natura-l Boron Ore" is reproduced as under:-
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12, The terms 'Ores' and 'Concentrates' have been defined:n the Explanatory
Notes of Chapter 26 of the HSN which specify that the term 'Ore' applies to
meta.lliferous minerals associated with the substances in which lhey occur and with
which they are extracted from the mine; it also applies to native metals in their
galgue (e.g. metalliferous sands"). Whereas, the term 'Concentrates' applies to ores
of which a part or all of the foreign matter has been removed by special treatments,
either because such foreign matter might hamper subsequent metallurgical
operations or with a view to economical transport".



Chapter
Head

Descrlption Unit Rate of
d.utg

2528 NATURAL BORATES AND CONCENTRATES
THEREOF (WHETHER OR NOT CALCINED), BUT
NOT INCLUDING BORATES PREPARED FROM
NATURAL BRINE; NATURAL BORIC ACID
CONTAINING NOT MORE THAN 85% OF H3 BO3
CALCULATED ON THE DRY WEIGHT

252800 Natural borates and concentrates thereof (Whether
or not calcined), but not including borates separated
from natural brine; natural boric acid containing not
more than 85 % of H3 BO3 calculated on the dry
weight

2528007
0

Natura-l Sodium Borates ald Concentrates Thereof
(Whether or not Calcined)

KG lOo/o

252AOO2

0

Natura.l boric acid containing not more than 85% of
H3 BO3 ( calculated on the dry weight )

KG 10%

2528003
0

Natura-l ca.lcium borates and concentrates thereof
(whether or not ca-lcined)

KG 70o/o

252AOO9
o

Others KG LOYo

15.1 Statement dated 06.07.2021 of Gaurav H. Thakkar, Director of the Noticee is
reproduced as under:-

Questtoa No,7: Please explain in detaib of basiness actiuitg of M/ s Webuit Glass
And Cerambs P. Ltd.?

Ansuter: M/s Welsuit Gla"ss And Ceramics P. Ltd., PadroJambusar Highuag, Nr.
Dabka Gas Station, Gauasad, Padra, Baroda-39143o b engaged in manufacfuing of
ceromic gloze mixture/ F'it used in the manufactuing of ceramic products. ALI the
Ground colemnite used for the satd manufactuing i.s being imported only.

Question No, O2 Please giue the detaib of Ground Colemanite imported since
Apil, 2015 and detaiLs of ports of import.

Ansutert We haue regularlg imported Cround Colemnnite since 2O15 mostlg from
Nauasheua or Adant port, Ha.zira. Houeuer detaiLs of our import uould be supplied to
gour offrce in few days. The detai|s of such import are a,bo auailable in your EDI
Sgstem. I further state that we imported Ground Colemanite BzOs 40ok of M/s
ETIJWADEN, Turkeg by declaing tt tn os "Ground Colemanite, B2O3 40%o, Nafrtral
Boron Ore" as declared in all import documents of our supplier M/ s Asian Agro
Chemicols Corporations, U.A.E. since ApiL 2O16 and I further state that all the
consignments of Ground Colemanite imported since 2O16 are similar in atl respect.

Questlorl No, O3: - Can you produce test report for the product Ground CoLemanite of
producer t.e., M/s ETiilADEN, Turkey uhich are being submitted at load port and
being giuen to the supplier M/s Asian Agro Chembals Corporattons, U.A.E. for alt
consignments?
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Ansuter: We are receiuing onlg product speciftcation with other import documents and
no test reports are being sent to us by M/ s Asian Agro Clrcnicals Corporattons,
U.A.E. We are not o.uare whether M/s ETIMADEN, Turkeg is giuing anA test reportfor
the product Ground Colemnite to M/s Asian Agro Chemtcab Corporations, IJ.A.E. or
otherutise. I am producing herewith a copg of sample report uhich u.te haue receiued

from M/s ET|MADEN, Turkeg showing details of their mined product as u.tell as
Jini-shed product for 2018-19-2O witlt their speciftcatians.

Questlon No. 04 - Do M/ s Welsuit undertake ang agreement u.ti.th M/ s Asian Agro
Chemicals Corporations, U.A.E. for the supplies to be receiued ? If, yes can Aou
produce the same?

Answer: We are not enteing aruJ urifien contract for their suppLies. Rates are being
negotiated in personal meeting for a gear and theg confirm the rate through matl.
Further we send tlrcm a purchase order through mail which include schedule. of
u.thole gear's orders. I will supplA one of such order a.s sampLe uithin feut dags.

Question No. O5:-Please state hout Ground Colemanite i-s used?

Ansuer:- We use Ground Colemonite in the manufacture of Ceramic Glaze Mixhre,
commonlA known as Fit, os such utithout ang processing. Our prime customers of
Fit/ Ceramic Gloze Mixfire are M/s Asinn Granito Ind.ta Ltd., Khe:da, M/s Signafitre
Ceramic P.Ltd, Morbi, M/s Seuen Ceramics, Morbi and others mart-ufactuing ceramic
products.

Questlort No,O6: Please giue under u-hich CTH tJou are declaing under Custom,s for
paAment of Customs dutA.

Answer : We are declaing Ground Colemanite, BzOs 40%, Naturtzl Boron Ore under
25280090 and are auailing exemptinn from payment of Basic Customs dutg at Sr.

13O of Customs Notification No. 50/ 2O17 dated 30.06.2017 by considering Ground
Colemanite, BzOs 40o/o os Boron Ore and before thb, u)e were auaiLing exemption from
paAment of Basic Customs dutg at Sr. 113 of Ctl.stons Notification. No. 12/2012-Cus
dated 17.03.2012 as amended. uide Notification No 28/2O1S-Cus dated 30.04.2015

Questlon No. 07: Plea,se go through CTH 25280090 of Customs Tanff Act which is
reproduced as undet-

Description

NATURAL BORA?ES AND CONCENTRATES TLIEREOF
(WHETHER OR NO? CALCTNED), BW NOT TNC,| UDTNG

BORATES PREPARED FROM NATURAL BRINE; NATURAL
BORIC ACID CONTAINING NOT MORE THAN 8501 OF H3
BO3 CALCULATED ON THE DRY WEIGHT
Natural borates and. concentrates thereof (Whether or not
caLcined), but not including borates separated from
naturaL brine; natural borb acid. containing not more than
85 % of H3 BO3 calculated on the dry uteight
Natural Sodium Borates and Concentrates Thereof
(Whether or not Calcined)
Naturdl boric acid contdining not more than 85ot':i,, of H3
BO3 ( catculated on the dry weight )

Chapter
Head

2528

252800

25280010

2s280020

Unit
Rate

oJ
d.utg

KG 100%

KG 10%
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252800s0 Natural calcium borates and concentrates thereof
(ruhether or not cobined)

KG 10%

25280090 Others 70%

As stated aboue, you haue declnred. Ground Col.emanite under CTH 25280090.
As the Ground. Colemanite imported bg you b a form of Calcium Borate, it is conectly
classifiable under CTH 2528OO30 instead of 25280090. Please offer gour comments.

Ansuer:- I haue gone through the CTH 2528 of Customs Taiff Act, reproduced as
aboue. I have no id.ea why it is being classified under CTH 25280090 instead of
25280030 as u)e are not technical persons. It b being cla.ssified so because our
supplier cLaims as per thetr all documents that Ground Colemanite, B2O3 40%, Natural
Boron Ore b to be classified under CTH 2528OO9O and we are simply clo.ssifying
under the same heading since long.

Question No.O8:- Plea-se stote what is defmition of 'Ore'. Whether Ore can be used
directly ulithout any processing on it.

Answer:- As tue und-erstand anything produced out of mine is a ore in its raw form. It
is abo hue manA ores are to be processed/ cleaned bg si.euing etc before supplA.
Many products of supplier uhich are fine in nature can be used as such and uses
abo depend on process of particular product. I am submitting hereutith a letter in
regard to the process undertaken by Manufacture or producer of our imported product
Ground Colemanite, BzOs 40% .

Question No.O9:- Please go through Aour answer to Question No. O2 of thb
stotement wherein you houe stated that supplier of imported Ground Colemanite

fGround Colemonite (BzOs 4O%) Natural Boron Ore] is M/s Asian Agro Chembab
Corporation and producer i-s M/s ETLMADEN, Turkeg. Please also go through the pint
out taken from website of M/s ETTMADEN (http: / / wutut.etimaden.gou.tr/ en) uherein
it is mentioned that

"The BzOs content of the colemanite ore mined from open quarry is between ok27-
ok32 ".

Please ol-so go through the print out of 'product technbal data sheet' of Colemanite
(calcium Borate) taken from website of M/s ETTMADEN and categorized at their
webstte as "Refined Product" u.)lTeretn it b menttoned tha

"Tlrc Ore b enrbhed in concentrator pLant to obtain concentrqted product. The
Concentrated product i.s passed through crushing and grinding processes respectiuely
to obtain milled product. It i.s then packaged in a packaging unit and readg for sale"

Pleose offer gour comments

Ansuer:- We understand from our supplier M/ s Asion Agro Chemical Corporation
that M/s ETiMADEN ho.s many mining sttes all ouer Turkeg and different grades and
tgpes of Boron Minerals u.tith uarying percentoges of B2Os content are mined. Ground
Colemanite (Natural Boron Ore) hau*q 40% BzOs content b imported by us. I haue
gone through the literature of the prod.uct shoun to me but ue are not aware of the
same ond in the regord of processing of M/s ETTMADEN I haue also produced a letter
in preuious questinn no. O6.

Page 15 of 51

IKG



Questlon 70: Please go through the description of goods under CTH 25280030 of
Custom tariff under CTH 2528OO3O, reproduced o-s und.er:-

Description Unit

NATURAL BORATES A]VD CONCE]VTRATES THEREOF
(WHETHER OR NOT CALCINED), BUT NOT
INCLUDING BORATES PREPARED FROM NATURAL
BRINE; NATURAL BORIC ACID CONTAINING NOT
MORE THAN 85O/O OF H3 BO3 CALCULATDD ON HE
DRY WEIGHT
Natural calcium borates and concentrotes thereof
(whether or not calcined.)

I{G

Please aLso go through the Sr. No. 13O of Custom.s Notifrcation llo. 5O/ 2O17 dated
30.06.2017, u-therein benefit of Custom.s Notifrcation No. O5O/2017 dated
30.06.2017, whbh prouides for NIL Basic Cusroms Duty i.s auailable onLy for the
import of Nafitral Borates (Boron Ore) and not auailable for its concentrates falling
under heading 2528 of Custom.s Taiff and offer Aour comm.ents.

Aiswer: I haue obo gone through the desciptton of goods under CTH 2528O030
of Custom tartff under CTH 2528OO3O, reproduced as oboue. I aLso gone through the
Sr. No. 13O of Customs Notification No. 5O/2O17 dated 3O.06.20)7, uherein benefit
of Custom-s Notifbation No. O50/2O17 dated 3O.O6.2017 has been giuen. I want to
reiterate mg eorlier ansu)er that ute are not technical persons. It is being classified so
because our supplier claims as per their all d.ocuments that Ground Colemanite, BzOs

40%, Nafiral Boron Ore is to be cln ssifted und.er CTH 2528OO9O and ure are simply
clo.ssifging und,er the same heading since long and claiming the bertefit of notification.

Questlon 77: Whether the goods imported by gou i.e. Ground Cole manite (BzOs 4O%)

Natural Boron Ore is Calcium Borate or Not?

L5.2. During investigation of a similar enquiry by D.R.l, Srrrat, in respect of
import of "ULEXITE' described as "ULEXITE BORON ORE" manufactured by same
producer M/s ETiMADEN, TLrrkey and supplied through same trader M/s Asian
Agro Chemicals Corporation, UAE, it has been found that said product i.e.,
"ULEXITE" is a concentrated product of natura-l boron ore. The said investigation in
respect of import of "ULEXITE' described as "ULEXITE BORON C)RE" by M/s Indo
Borex end Chemicals Ltd,, 3O2, Link Rose Building, Linking )Road, Near Kotak
Mahindra Bank, Santacruz West, Maharashtra has been completed and as per
Testing Report of M/s ETiMN)EN of the Show Cause Notice no. DRI/AZUISRU-
06 /2O2O llndo-Borax dated 16112/2O2O), M/s Pegasus Customs House Agency
Rrt. Ltd., CHA of M/s Indo Borax and Chemicals Ltd vide letter dated O3.O7.2O2O

had submitted copies of import documents of M/s Indo Borax which included the
test report of ULEXITE' supplied by M/s ETiMN)EN, TLrrkey showing the
description of the goods supplied as:-

"Ulexite, Concentrated, Granular, In Bulk 3-125mr:r"

The Show Cause Notice issued by DRI mentions that the t(rst report of the
consignment imported as ULEXITE BORON ORE' was obtarned ald as per Test

Chapter
Head

Rate oJ
d.utg

2528

25280030 10%
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Ansuer:- As per mg knouledge, it i.s not a Calcium borate.



Report of Chemica.l Examiner, Grade-I, Centra-l Excise & Customs Laboratory,
Vadodara, aII such imported items were 'processed minera-1 Ulexite' of the Show
Cause Notice No. DRI/AZUI SRU-O6 /2O2O llndo-Borax dated t6/12/2020). It is
pertinent to mention that as per the literature available at site of M/s ETiMADEN,
ULEXITE Granular is a refined product having lesser concentration of BzOa 1.e. 3Oo/o

in comparison to their product "Ground Colemnite" which is having minimum
concentration of BzOs at 4Oo/o. Hence, it is clear that "Ground Colemnite" is a more
refined and concentrated product ald the test report of the producer in case of
"ULEXITE" declared it as concentrated product ald the presence of higher o/oage of
BzOs makes it more concentrate. However, no such test report of the producer M/s
ETiMADEN has been disclosed by the Noticee in the present case through e-sanchit
portal/ customs department.

15.3. The Union Government, after assessing the practice of declaring concentrate
of Boron ore as 'Boron Ore', has withdrawn the exemption given to 'Boron Ore' and
now Sr. No. 130 of notification No. 50/2017-Customs is amended to prescribe BCD
rate of 2.5%o on a1l goods under CTH 2528. As a result, boron ore and concentrate
would uniformly attract BCD at a uniform rate of 2.5o/o. [S. No. 12 of notification No.

02l2O27-Customs dated lst Febnrary, 20211

16. OUT COME OF INVESTIGATION:

16.1. In view of the discussions in the a-foresaid paras, it appears that the Noticee
are engaged in import of Ground Colemalite, BzOt 4Oo/o produced by M/s
ETiMAI)EN, Turkey. The said product was imported from United Arab Emirates,
supplied by M/s Aslan Agro Chemical Corporatlon. The Noticee classified Ground
Colemarrite, BzOt 4Oo/o under CTH. 252aOO9O of Customs Tariff Act, 1975 and by
declaring as Natural Boron Ore, availed exemption from pa),rnent of Basic Customs
duty as per Sr. 130 of Notification No. 50/2017-Cus dated 30.06.2017 and Sr. 113
of Customs Notification No. 12 /2O12-Cus dated 17.03.2012 as amended vide
Notification No 28/2015-Cus dated 30.04.2015 for period from O1.O7.2O17 to
16.1.2.2019 and 72.O4.2076 to 30.06.2017 respectively.

L6,2 In view of the discussions in a-foresaid paras, it a.lso appears that the Noticee
had imported Ground Colemanite B2O3 4OVo for manufacturing Ceramic Glaze
Mixture commonly known as Frit, by using imported Ground Colemaaite as such
without any processing as the imported item was itself processed outcome of 'Boron
Ore' ald did not require any further processing for the use in the manufacture of
Ceramic Glaze Mixture or "Frit". Shri Gaurav H. Tharrtcr, Director of the Noticee, in
his statement dated 06.01.2021 has also accepted that they are using imported
Ground Colemalite as such, without aly further processing for the ma-nufacture of
'Frit.

16.3 In view of the discussions in aforesaid paras, it further appears that the
term "Ore" is a naturally occurring raw and native mineral which are produced by
mines and contain various foreign material and impurities. Ore is extracted from
the earth through mining and treated or rehned to extract the valuable metals or
mineral.s. The "Ore Concentrate" is dressed ore obtained by passing through the
physica.l or physic-chemical operation viz. cleaning, washing, drying, separation,
crushing, grinding, etc. Natural Ore which extracted from the mines, though might
have predominance of a particular minerals but do not consist of arry particular
mineral a1one. It is a naturally occuffing raw and native mineral which are
produced by mines and contain various foreigrr materiaJ, impurities and other
substances and as such not suitable for further operations. The "Concentrate" is
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the form or ores from which part or a-ll of the foreigrr matters have been removed
and obtained by passing through the physical or physic-chemical operation viz.
clealing, washing, drying, separation, cmshing, grinding, etc. Therefore, it appears
from the above that Natural Ore consist of various minera-ls arrd ottrer minerals ald
substances and therefore as such it cannot be directly used for any further
malufacturing. Whereas concentrate is the form, from which pa-rt or all of the
foreigrr matters have been removed.

16.4 In view of the discussions in aforesaid paras and details ava lable on website of
M/c ETiMADEN, Turkey, it appears that Colemanite is one of most important Boron
minerals in commercia-l terms which are found in Emet, Bi6;adi9 ald Kestelek
deposits of Turkey arrd mined by M/s ETiMN)EN. The BzO: content of the
Colemanite ore mined by M/s ETTMN)EN from open quarry is between 27%-32%.
Boron minera-is i.e. Colemanite are made usable and va-luable b_v M/s ETiMN)EN
by using various mining methods which enriched by physi,:al processes and
converted into concentrated boron products. Mined Colemanitc goes through the
processes of enrichment grinding in hi-tech concentrator facilities available with
M/s ETiMADEN and by this process, concentrated Colemanite is produced.
Further, by this process, the mined Colemanite ore having B2O r, ranging between
27o/o-32ok has been enhanced to produce Colemanite Ore Concentrate which is sold
as Ground Colemanite having BzOs 4Oo/o. T}re content of BzOs has a-lso been
confirmed as 41.6%o and 37 .620/o by CRCL, Vadodara and CRCL, New Delhi
respectively. Thus, Ground Colemanite is a concentrated product of Coiemanite
produced by enrichment in concentrator plant and after passing through crushing
and grinding processes, packed in bag and sold in Powder form. The CRCL,
Vadodara and CRCL, New Delhi, also confirmed the form of samcle as grinded and
crushed powder. Further, M/s ETiMN)EN also categorized Ground Colemanite as
refined product at their website. Thus, Ground Colemanite B2Ct4OVo produced by
M/s ETiMN)EN is Ore Concentrate.

16.5 It aiso appears from the discussion at para 15.2 that if the producer's test
report for tJreir product ULEXITE) describe their product of lesser concentration as

'concentrated', then the test reports which are being supplied b.v M/s ETiMADEN
with its a1l consigrrments, has not be disclosed to Customs department purposefully
so as to claim the consignment as t'{atural Boron Ore'for availing thc exemption
benefits under Sr. No. 113 of the Notification No. 12/2012-Cus dated 17.03.2072
(upto 30.06.2017) and Sr. no. 130 of the Notification No. l;0/2017-Cus dtd.
30.06.20 17 (from 0 1.07.20 17 onwards).

16.5 It appears that the Noticee classified Ground Colemanite (BzOz 4Oo/"1 Natural
Boron Ore as "Others" under CTH 25280090 of Customs Tariff Act, 1975. Further,
it also appears that Ground Colemanite is Natural Calcium Borate and separate
entry of the item having description Natural Calcium Borates and concentrates
thereof is available at CTH 25280030 of Customs Tariff Act, 1975. Hence,

appropriate classification of Ground Colemanite is CTH 25280030 of Customs Tariff
Act, 1975. Thus, the Noticee has wrongly classified Ground Colernalite (BzOs 4O"k)

under CTH 25280090 of Customs Tariff Act, 1975 and it is required to be re-

classified under CTH 25280030 of Customs Tariff Act, 1975.

L6.7 It a-lso appears that as per Sr No. 130 of Notification No. 50/2017-Cus
dated 30.06.2017 and Sr. 113 of Notifrcation No. i2/2012-Cus dated 17 03.2O12 as

amended vide Notifrcation No 28/201s-Cus dated 30.04.2015, the NIL rate of Basic

Customs duty has been prescribed on the goods i.e. Boron Ore falling under
chapter heading 2528 of Customs Tariff Act, 1975. From the chapter heading 2528
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of Customs Tariff Act, 1975 it is noticed that Natura-l borates and concentrates
thereof fall under the said chapter heading. Thus, from simultaneous reading of Sr.

No. 130 of Notification No. 50/2017-Cus dated 30.06.2017 and Sr. 113 of
Notification No. 72 /2Q12-Cus dated 17.03.2012 as amended vide Notiltcation No

28/2015-Cus dated 30.04.2015 and corresponding description of goods, it is
noticed that exemption has been given only to Boron Ore not to concentrate of
Boron Ore.

16.E It further appears that the Noticee imported Ground Colemanite, BzO:
40% by declaring the same as Natura-l Boron Ore and cleared within the jurisdiction
of the Commissioner of Customs, Ahmedabad from April, 2016. The Bills of Entry
frled by the Noticee for the period from 72.4.2016 to 16.72.2019 have been assessed
frnally.

L7, DEMANDOFDUTY:-

l7.l It appears that imported goods declared as "Ground Colemanite (BzOs 4O%o)

Natura.l Boron Ore" by the Noticee appears to be a concentrate of Natura-l Ca-lcium
Borate. However, the Noticee had mis-declared the description as "Ground
Colemarrite lBzOz 4O%o) Natura-l Boron Ore" instead of " Concentrates of Natural
Calcium Borate " or " Concentrates of Boron Ord' and wrongly claimed and availed
the benelit of exemption knowingly and deliberately with intention to evade
Customs duty from payment of Basic Customs duty at Sr. No. 130 of Notifrcation
No. 50/2017-Cus dated 30.06.2077 arrd Sr. No 113 of Notification No. 72/2012-
Cus dated 77.03.2012 as amended vide Notification No 28/2015-Cus dated
30.04.2015 for period from 08.07.2077 to 76.72.2019 and from 12.04.2016 to
19.06.2017 respectively by declaring Ground Colemanite, BzOs 4O"/o as Boron Ore
as the exemption was avai.lable only to Boron Ore. This was done knowingly and
deliberately with intention to evade Customs duty amounting to Rs. 2,87,55,618/-
as detailed in Aanexures A-L, A-2, A-3 & A-4 for the period 2076-77, 2077-78,
2018-79 and 2O19-2O respectively. The fact that Ground Colemanite BzOt 4Oo/o

imported by them are concentrate of Natural Calcium Borate is clearly evident from
the process ald literature discussed by M/s ETiMN)EN on their website in respect
of Ground Colemanite wherein they have clearly stated that after mining from open
quarry, enrichment in concentrator plant ald enhanced content of BzOs from 27o/o-

32o/o }:..as been done to make it usable and after passing through crushing and
grinding processes, packed and sold in Powder form. Therefore, the Noticee despite
knowing that the goods declared as Boron Ore imported by them are in fact Ore
Concentrate, wrongly claimed and availed the benefit of the above mentioned
notihcation which is available only to Boron Ore. By the aforesaid acts of willful mis
statement and suppression of facts, the Noticee had short-paid the applicable
Customs Duty and other a.llied duties/taxes by way of deliberate mis-
representation, wi1lfu1 mis-statement arld suppression of facts in order to evade the
differentia,l duty leading to revenue loss to the government exchequer. Also, the
subject imported goods appear to be classiliable under tariff item No. 25280030
whereas the Noticee has willfully mis-classified the same under tariff item no.
25280090. It appears that it is not the case where the Noticee was not aware of the
nature and appropriate classification of goods. However, the Noticee has willfully
mis-declared the description and mis-classilied the goods w.ith a.:n intent to evade
payment of Customs duty by self-assessing the same under CTH 2528OO9O
claiming the benefit of Notification No. 50/2017-Cus dated 30.06.2017 (Serial No.
130), paying NIL BCD, as the said goods appear to be 'Concentrates of Natura1
Borate' instead of 'Natural Boron Ore'. Hence, the provisions of Section 28$) of
Customs Acl, 1962 for invoking extended period to demald the evaded duty is
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clearly attracted in this case. The differential duties on imports are liable to be
demanded and recovered from them under Section 28(41 of (lustoms Act, 7962
along with applicable interest under Section 28AA of Customs Act, 1962.

18, The Noticee classified Ground Colemanite (BzOz 4O%l Natura.l Roron Ore as

"Others" under CTH 25280090 of Customs Tariff Act, 1971i. Further, it also
appears that Ground Colemaiite is Natura-l Ca-lcium Borate and separate entry of
item having description Natural Calcium Borates ald conc(:ntrates thereof is
available at CTH 2528OO3O of Customs Tariff Act, 1975. I{ence, appropriate
classification of Ground Colemanite is CTH 25280030 of Custonrs Tariff Act, 1975.
Thus, the Noticee has wrongly classified Ground Colemanite (P2(J3 4Oo/o) under CTH
25280090 of Customs Tariff Act, 1975 ald required to be rejected and classified
under CTH 25280030 of Customs Tariff Act, 1975.

19. Section 114A of Customs Act, 1962 provides for penalty for short levy or non-
levy of duty in certain cases. In the instant case, the mis-declaration ol description
is intentiona-l so as to claim al incorrect classification for the purpose of claiming
exemption from Customs duty. Therefore, the Noticee also appear to be liable to
penalty under Section 114A of the Customs Act as short pa5.rnent of duty is on
account of/ due to reason of willful mis-statement or suppression of facts on the
part of the Noticee. The Noticee also appears to be liable for pen alty under Section
114AA of the Customs Act, 1962 as test report of the producer M/s ETiMADEN has
not been disclosed by them through e-sanchit portal of the departrnent with intent to
wrongly avail exemption from payment of Customs Duties.

19.1 The Noticee have imported a quantity of 1 5096 IVITS of Boron Ore

Concentrate, totally va.lued at Rs. 50,50,77,086/- by wrongly claiming the benefit
of exemption from pa5,.rnent of Customs Duty at Sr. No. 130 rrf Notification No.

50/2017-Cus dated 30.06.2017 and Sr. No 113 of Notifrcation No. 12/2012-Cus
dated 17.03.2012 as amended vide Notilication No 28/201S-Cus dated 30.04.2015
for period from O8.O7.2O77 to 16.72.2019 and fro/r. 12.O4.2Ct76 to 19.06.2017
respectively, by declaring Ground Colemanite, BcOs 4Oo/o as }loron Ore as tlte
exemption was available only to Boron Ore. Further, the goods weighing 15096
MTS, totally va-1ued at Rs. 50,50,77,086/- which are not available for seizure have
been imported iD contravention of the provisions of Section 46(,1\ of the Customs
Act, 1962. For these contraventions and violations, the goods imported carne under
the definition of smuggled goods within the meaning of Section 2(39) of the
Customs Act, 1962 and hence appear liable for confiscation under the provisions of
Section 1 1 1(m) of the Customs Act, 7962. The importer also appears liable for
penalty under Section 112(a) & (b) of the said Act for such acts of contravention.

20. Shri Gaurav H. Thakkar, Director of the Noticee was rt:sponsible for the
import and he has, knowingly and with intention to evade customs duty, had
wrongly claimed and availed the benefrt of exemption from payment of Customs
duty as Sr. No. 130 of Notification No. 50/2017-Cus dated 30.06.2077 and Sr. No

113 of Customs Notification No. 12 /2O12-Cus dated 77.03.2012 as amended vide
Notification No 28/201s-Cus dated 30.04-2015. Shrl Gaurav H. Thakkar, Director
of the Noticee contravened the provisions of Customs Act and thereby rendered
himself liable for penalty under Section 112(a) & (b), Section 1-4AA ard Section
1 17 of the Customs Act, 1962.

2L, In view of the above, Show Cause Notice F.No. VIII/ 10-

24 /Pr.Commr /O&A/2O20-21 dated 28.2.2021 was issued wherein the Noticee were
ca11ed upon to show cause as to why:
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(1) The classiiication of the product declared as "Ground Colemanite (BzOs

40%) Natural Boron Ore" under tariff item 25280090, given in the Bills of
Entries, as mentioned in Aatrexures A-1, A-2, A-3 & A-4 to the Show
cause Notice should not be rejected and the goods be correctly classilied
under tariff item No. 25280030 as "Natura.l Calcium Borate arrd
concentrates thereof';

(ii) The Benelit of exemption of Basic Customs Duty (BCD) under (i)

Notification No. 12 /2O12-Cus dated 17.03.2012, as amended (Sr. No.

113) (til 30.06.2017) and (ii) Notification No. 50/2017-Cus dated
30.06.2017, as amended (Sr. No. 130) (01.07.2017 onwards) should not
be disallowed;

(iii) Differentia.l Customs duty amounting to Rs. 2,E7,55,6LE1- (Rupees Two
Crore Eighty Seven Thousands Fifty live Thousands Sia Hundred
Eighteen Only| as detailed in Anaexures A-L, A-2, A-3 & A-4 and
consolidated at Annuexure-A5 to the Show Cause Notice, leviable on
Boron Ore Concentrate imported by declaring as Boron Ore should not be
demanded and recovered from them under Section 28(a) of the Customs
Act, 7962;

(i") The goods having assessable va.lue of Rs. 5O,5O,77 ,OE6 | - (Rs. Fifty
Crore Fifty Lakhs Seventy Seven Thousand Eighty Six only) imported
by wrongly claiming as Boron Ore as detailed in Annexures A-1, A-2, A-3
& A-4 to the Show Cause Notice should not be held as liable for
confiscation under Section I I 1(m) of the Customs Act, 7962;

(v)

(vi) Penalty should not be imposed on them under Section 112(a) & (b) of the
Customs Act, 7962

(vii) Penalty should not be imposed on them under Section 1 14A of the
Customs Act, 1962;

("iii) PenaJty should not be imposed on them under Section 114AA of the
Customs Act, 7962;

(ix) Penalty should not be imposed on them under Section 1 17 of the
Customs Act, 1962;

22, Shri Gaurav H. Thakkar, Director of the Noticee was ca,11ed upon to show
cause as to why penalty should not be imposed on him under Section 112(a) & (b),

Section 114AA and Section 117 of the Customs Act, 1962.

23. Written submission: Advocate of the Noticee importer filed written submission
date 01.03.2024 on beha.lf of Noticee and its Director Shri Gaurav H. Thakkar
wherein they interalia stated as under:
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Interest should not be recovered from them on the differential Customs
duty as at (iii) above, under Section 28AA of the Customs Act,\962;



23,1 As per the Orders of the Hon'ble Tribunal, the matters have to be re-
considered in the light ofTest Reports ofCRCL, New Delhi and the judgments
relied upon by the Importers:

23.L.2 That the Hon'ble Tribuna-l has held that the issue whether Ore continues to
be Ore after remova.l of impurities is considered and decide d by the various
judgments relied upon by the importers; that as per the said judgments, which are
referred to herein after, Ore does not cease to be Ore by mere reason of removal of
foreign particles a-rtd impurities; that as per the directions of thc Hon'ble Tribunal,
the matter has to be decided in the light of the said judgments, it would follow that
the goods do not cease to be Ore by reason of remova.l of the foreign particles/
impurities and hence calnot be denied the exemption granted 1o Boron Ore; that
the Test ReDort of CRCL. New Delhi. relied upon ln the Show Cause Notice
itself clearly establishes that the Dorted Eoods are "Boron Ore" and
therefore covered under Sr. No.113 of Notification No.72l2OL2-Cus and
Sr,No.13O of Notifrcation No. 50/2O17-Cus.:

23,1,3 That Sr.No. i 13 of Notification No.l2/2O12-Cus ard Sr. No. 130 of
Notification No.50/2017-Cus, both granted exemption from basic customs duty to
"Boron Ores" falling under Customs Tariff Heading 2528; lhat therefore, the only
two questions which have to be alswered are whether the imported goods fall under
Customs Tariff Heading 2528 and whether the imported goods eue a "Boron Ore".
As regards the first question, it is not in dispute that the goods fal1 under Tariff
Heading 2528 and that as regards the second question, the Test Report of CRCL,

New Delhi, reiied upon in the Notice, clearly establishes that the goods are "Boron
Ore". Accordingly, the goods were clearly eligible for exemption under the said two
Notifications;

23.1.4 That very evidence relied upon in the Show Cause Notice, namely, the Test
Report of CRCL, New Delhi, establishes that the imported goods are "Boron Ore";
that the Test report of CRCL, New Delhi, categorically states that on the basis of
the test carried out by CRCL and the available technica-l literature, the sample is
"Mineral Colemalite- a Natural Ca1cium Borate (commonly known as Boron Ore);
that it is s therefore clearfrom the said Test Report that the goods are Boron ore

and therefore covered by Sr.No.113 of Notification No.12/2O12-Cr:s arrd Sr. No.130
of Notification No. 50/20 1 7-Cus.

23.1.5 That, in response to letters addressed by SIIB, the CRCL, New Delhi had by
reiterated that the sample is 'Mineral Colemanite- a Natural Calcium Borate
(commonly known as Boron Ore)" and that the same is not calcined; that since
CRCL, New Delhi, which is an expert body, has reported on the basis of test that
the imported goods are "Boron Ore', it is not open to the department to disregard
the said Test Report of an expert and to contend to the contrary that the imported
goods are not "Boron Ore"; that they placed reliance on following .iudgmcnts, which
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23. 1. I That the Honble Tribuna-l has categorically held that question of going to
Wikipedia and Websites to ascertain the meaning of the term "()re" does not arise
since the goods have been tested arrd on test CRCL, New Delhi has reported that
the goods are Boron Ore; that the Hon'ble Tribunal has held that the matter has to
be decided in the light of the said Test Reports of CRCL, New Delhi; that since the
Test Reports of CRCL, New Delhi categorica-1iy report that the goods are Boron Ore,
the beneht of the exemption cannot be denied by holding that the goods are not
Boron Ore.



hold that Test Report of the CRCL, New Delhi, which is an expert body, cannot be
disregarded: 

- H.p.L. chemicals Ltd v ccE-200 6 llg1) DLr 324
Orient Ceramics & Inds Ltd v CC - 2OOB 1226]r ELT 483
(SC).

23.1.6 That it is settled law that goods described in an exemption Notification have
to be interpreted as commonly understood by persons dealing with the same; that
CRCL, New Delhi, which is an expert testing authority, has on test reported that the
goods are Boron Ore as commonly known and therefore, the goods cannot be
denied the benefit of exemption given by the Notification to "Boron Ore".

23.2 Question whether goode are claseifiable under CTSH 252AOO9O or CTSH
252EOO3O is irrelevant for the purpose of exemption Notifrcation:

23,2.L That there is no dispute regarding the fact that the goods are classifiable
under Heading 2528; that since the Sr. Nos. 113 and 130 of Notihcations
Nos.12/2O72 al:.d 50/2017 respectively, refer only to Heading 2528, lt follows that
for the purpose of claiming the exemption under the said Sr. Nos. 113 ald 130, it is
entirely irrelevant whether the goods fa.ll under Sub-Heading 2528OO9O or Sub-
heading 25280030. Therefore, the contention in the Show Cause Notice that the
said goods are correcfly classifiable under Sub-heading 25280030 is irrelevant and
has absolutely no bearing on the eligibility to exemption.

23,2.2 That the Show Cause Notices have proceeded on the erroneous premise
that the exemption under Sr. No.113 of Notification No.72/2O12-Cus and Sr.
No.130 of Notification No.50/2017-Cus is confined and restricted only to "Natural
Ore" i.e. naturally occurring raw ald native mineral as obtained from the mine and
containing various foreigrr material, impurities and other substances. According to
the Show Cause Notices, if after extracting such Natural ore from the mine, it is
subjected to physical processes of removing the foreigrr materia-I, impurities and
other substalces, it ceases to be "Natural Ore" and becomes "Concentrated Ore"
arrd is not covered by the said Sr. No. 113 of Notification No.72/2O1,2-Cus and Sr.
No. 130 of Notification No.50/2017-Cus. The said basis for denying the exemption is
totally untenable in law.

23.2.4 That there is no restriction or condition in the said Notifrcations that the
Boron Ore should be in the state or condition in which it is mined i.e. with foreign
particles, impurities and other substances; that there is no stipulation in the said
Notifications that if the Boron ore is imported after removing the foreign particles,
impurities and other substances, it would not be entitled to the exemption.

23.2.5 That by contending that the expression "Boron Ores" appearing in the said
Sr. Nos. 113 and 130, must be confrned and restricted to Natural Boron Ores i.e.
Ore in the state and condition in which it is mined without removing the
impurities/ foreign particles, the Show Cause Notice has committed the error of
reading into the Notification additional words ald conditions which are absent in
the Notification; that placed reliance on the following judgments which hold that it
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23.2.3 That a bare perusal of the said Sr. Nos.113 and 130 of Notifrcations Nos.
72 /2O72-Cus and 50 /2017 -Cus respectively, would show that they cover "Boron
Ores" without arry qualification or restriction and once the CRCL, New Delhi has on
test reported that the goods are "Boron Ore" as commonly known, the benelit of the
said exemption cannot be denied on the ground that the said Boron Ore is not in its
natural state as mined, but has been subjected to the physical process of removing
the foreign material, impurities and other substances.



is not permissible to read into the Notification, any additional words or conditions/
restrictions which are not stipulated in the Notification:

Inter Continenta-t (India) v UOI - 2003 (154) ELT 37 (Guj)
Affirmed in UOI v Inter Continental (lndia) - 2OO8 /226\

ELT 16 (SC)

Kantilal Manila-l & Co v CC - 2OO4 (17:31 ELT 35.

23,3 With effect from 1.t March 2OO5. the entrT "Natural Eloron Ore" in the
eanlier exemption Notifrcations has been replaced by the entrv "Boron Ores"

23.3.1 That while the Notifications prior to 1"t March 2OO5, viz. Notification
No.23l98-Cus (Sr. No.20), Notification No.20l99-Cus (Sr. No.22), Notifrcation
No.16/200-Cus (Sr. No.50), Notification No.17l2001-Cus (Sr. No.54) and
Notification No.21/2000-Cus (Sr. No.57),all used the expression "Natural Boron
Ore", with effect from 1"t March 2005, by amending Notification No.11/2005-CUS,
the expression "Natural Boron Ore" was replaced by the expression "Boron Ores";

23.3.2 Tt,ar the word 'Natural' which qualified Boron Ore in the notifications in
force prior to 1"t Ma-rch 2005 was consciously dropped by the amending Notifrcation
11/2005-Cus and subsequent Notifications Nos. 12/2012-Cus arrd 50/2017-Cus
and the singular "Ore" was made into plural "Ores". With effect from l"t March
2005, the exemption is available to all types of Boron Ores and is not restricted or
confined to only Natural Boron Ore i.e. ore in the condition in which it is mined;
that the contention in Para 16.3 of the Show Cause notice that the exemption is
available only to Natural Boron Ore, is clearly erroneous in view of the dropping of
the word Natural from the Notifications with effect from 1"t March 2005; that the
contention that the goods should not be Concentrated Ore and should be in the
natural state in which they are mined, without removal of foreign particles and
such contention is not tenable in view of the specific and conscious dropping of the
word Natural from the Notifications with effect from 1"t March 2005;

23.4 Contentions in Show Cause Notice are contrary to the law laid down by
the Hon'ble Supreme Court and the Hon'ble Tribunal:

23,4,L Thal the contention that the expression "Boron Ores" appearing in the
Notifications means only the Ore as mined in its native state ald does not cover
"Concentrated Ore" i.e. Ore from which foreigrr materials have been removed, is
plainly contrary to the decision of tlle Hon'ble Supreme Court in the case of
Minera-ls & Meta-ls Trading Corporation of India v UOI & ors- 1983 (13) ELT 1542
(SC), in which it is held that the term "Ore" cannot refer to the Ore as mined and
that the term "Ore" means Ore which is usable and merchantable and as

commercially understood;

23.4.2 Thar the Hon'b1e Supreme Court has held that the term "Ore" caanot be

construed to mearl the Ore as mined since the Ore as mined would be mainly rock
which in that state can neither be imported nor marketed; that the Hon'ble
Supreme Court has held that tJ:e Ore as mined has necessarily to be subjected to
the physical processes of removing the foreign particles, impurities and other
substances by which it becomes concentrated and that the ore does not cease to be

Ore when it is thus concentrated and it is also immaterial that it is imported in
powder or granule form;

23.4.3 That the contention in the Show Cause Notice that ore ceases to be ore on

removal of the foreign materials from it, is plainly erroneous aIld contrary to the

Page 24 of 51



said decision of the Hon'ble Supreme Court and the following decisions of the
Tribunal, which have been disregarded while issuing the Show Cause Notice:

a) CC v Hinduetan Gas & Industries Ltd - 2O06 (2O2! ELT 693: This
decision examined the scope of the term "Ores" appearing in Sr.
No.10 of Notification No.5/98-CE dated 2-6-7998 and by following the
aJoresaid decision of the Hon'ble Supreme Court in the case of MMTC,
held that the term "Ores" will cover "Concentrated Ore". It was held
that the term "Ore" is the genus a-nd "Concentrated Ore" is a specie of
Ore ald therefore covered by the term "ore".

bl CC v Electro Ferro Allovs P. Ltd- 2OO7 l2l7) ELT 3O2: In this

c)

decision it was held that the term "Ores" appearing in Sr. No.21 of
Notification no.2/2OO2-CE dated 1-3-2002, covers "Concentrated
Ore" since the "Ore" is the genus and "Concentrated Ore'is a species
of Ore. The aforesaid decisions in MMTC and Hindustan Gas &
Industries Ltd were followed in this decision.
Shri Bhavani Minerals v CCE-2O19 13661 ELT 1041: In this

23.4,4 That the very definitions of "Concentrated Ore" relied upon in the Show
Cause Notice show that Concentrated Ore is purified ore or dressed ore; that
concentrated ore is therefore a specie of the Genus Ore as held by the aforesaid
decisions; that in the said decision of the Hon'ble Tribunal in the case of
ShriBhavani Minerals, in Para 5.1 it is held that as per the HSN notes both ore and
ore concentrate are ores and that the said HSN Notes do not make any distinction
between the two.

23.5 Contentions raised in the Show Cause Notice based on website of
EtiMaden which was not updated are untenable:

23.5.1 That the Show Cause Notice has in Paras 10.1.6 and 10.2 placed reliance on
website of EtiMaden to contend that as per the said website, the B2O3 content of
Colemanite ore mined from open quarry is between 27o/o - 32o/o and the Colemanite
ore is made usable and valuable by EtiMaden by using various mining methods
which enriched by physical processes and converted into concentrated boron
products; that it is contended ttrat by processes of enrichment grinding in hi-tech
concentrator facilities the mined Colemanite ore having B2O3 ranging between
27ok-32o/o is enhanced to 4Oo/o;

23.5.2 That by Certificate dated 15th February 202 1, EtiMaden have clarified that
the B2O3 content of their natural borates are not updated frequently on their
website since it changes with the nature of the ore vein operated; that they have
further clarified that the boron lumps have B2O3 content ranging from 38-42%o atd
these are simply powdered and no chemical treatment is done; that they have
further clarified that the Boric Oxide content differs in every ore vein and that they
give specification and certifrcate of analysis in respect of each shipment.

23.5.3 That in the circumstances, the contentions raised in the Show cause notice
based on the website which was not updated, to the effect that the B2O3 content in
the mined Colemanite is only between 27 -32% is misconceived ald untenable;
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decision it was held that the term "Ore" appearing in the expression
"Iron Ore fines" in exemption Notification no.62/2OO7-Cus dated 3-5-
2007 would cover Concentrated ore. The aforesaid decisions were
followed in this decision.



23.6 Scope of Sr. Nos.113 and 13O of Notifications Nos. l2l2Ol2-Cus and,
5O/2O17-Cus respectively cennot be determined by reference to other entries
in the Notifrcetion:

23.6,1 That the scope of the expression "Boron Ores" appea:rng in Sr.No.113 of
Notification No.l2/2O12-Cus and Sr. No.130 of Notification No.50/2017-Cus
cannot be determined by reference to other entries in the said Notifications; as la-id

down in the following judgments, each entry in a Notification is a distinct, separate
ald self-contained exemption and the scope of an entry in the Notification has to be
determined independently based on the words/terms used therein and not by
comparison with or reference to the terms of some other entry in the Notification:

Tata Tea Ltd v CCE - 2OO4 1164l' ELT 315
lndian Oil Corporation v CCE - 1991 (53) ELT 347.

23.6.2 Tl:,at in view of the decisions of the Hon'ble Supreme Court ald the Honble
Tribuna.l, the expression "Boron Ores" appearing in Sr. No.I13 of Notification
No.72 /2O72-Cus and Sr. No.130 of Notification No.50/2017-Cus, is on its own
terms to be considered as wide enough to cover the Ore, which after mining has
been purified by removal of foreign matter, it is immateria.l that ttre said Sr. Nos.113
and 130 do not specifically mention Concentrated Ore; that ir:, respect of Boron
Ores, the scope was with effect from l"tMarch 2005 specifically broadened and
widened by consciously dropping the word Natural and by merking the singular
"Ore" into plural "Ores"; that the scope of entry relating to Boron Ores cannot
therefore be restricted by comparison with other entries in the Notilication;

23.7 Reliance placed on proceedings in respect of Indo Borax and Chemicals is
misplaced:

23.7.L That the reliance placed in the Show Cause Notice on the proceedings in
case of a-nother importer viz. Indo Borax arrd Chemica-ls is totally untenable in law;
that the goods imported by the said importer were Ulexite which are not the goods
imported in the present case and tierefore, no reliance can be placed on the
proceedings in the said case of import of Ulexite even though the supplier and
producer were the saflle as in the present case; that moreover, every case has to be

examined on its own merits and on the basis of evidence available in the case in
question; that the present case carnot be decided on the basis of evidence available
in some other case a-nd that too in respect of a product different from that in the
present case.

23,8 Latget period of Limitation inapplicable in the present case:

23.8,1 That without prejudice to the aJoresaid submissions, in any event, the
Show Cause Notice is partly barred by time, having been served after the expiry of
the limitation period of two years specified in Section 28(1) of the Customs Act
1.962; that to the extent the Show Cause Notice extends beyond the normal period
of limitation of two years provided in Section 28 (1) of the Customs Act 1962, the
same is therefore barred to that extent.

23,8.2 Tltat the larger period of limitation of five years specified under Sectron
28$l of the Customs Act 1962 is inapplicable in the present case since there is no
collusion or wilful mis-statement or suppression of facts on part of the importer;
that the larger period of limitation under Section 28$) of the C)ustoms Act 1962
had been invoked in the Show Cause Notice on the tota-1ly untenable ground that
the imporeter had willfully mis-stated the ciassification of the imported goods for
claiming the benefit of the said Notihcations a.rtd that in the Ilills of Entry the
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Appellant wilifully mis-stated the goods to be Ground Colemanite B2O3 4Oo/o

Natural Boron Ore instead of Concentrate of Ore;

23.8.3 That it is settled 1aw that claiming of a particular classification or
Notification is a matter of belief on the part of the importer and, the claiming of a
particular classification or exemption Notification does not amount to mis-
declaration or willfuI mis-statement or suppression of facts.

23.8.4 That the importer had correctly the described the goods in the Bills of Entry
as Ground Colemanite B2O3 40% Natura.l Boron Ore which they indeed are as

evident from the Test Report of the CRCL, Delhi which the Department is relying
upon in the said Notice; that as laid down in the following judgments, the claiming
of a particular classiiication or Notification with which the department
subsequently disagrees does not amount to mis-declaration or willful mis-statement
or suppression of facts:

Northern Plastic Ltd v Collector - 1998 (101) ELT 549 (SC)

CC v Gaurav Enterprises - 2006 (193) ELT 532 (BOM)

C. Natwarla.l& Co v CC-2O 72 -TIOL-277 1 -CESTAT-MUM
S. Rajiv & Co. v CC -2074 (3021 ELT 4r2
l,ewek Altair Shipping Rrt. Ltd. v CC -2019(366) ELT 318 (Tri- Hyd) Upheld in 2019
(367) ELT A328 (SC)

23.8.5 That a number of Bi1ls of Entry were assessed by the proper officer of
customs and were not system assessed; that as evident from the Examination
Order in respect of such Bills of Entry, one of the Mandatory Compliance
Requirements Examination Instructions was to "VERIFY THAT THE GOODS ARE
BORON ORES" for the purpose of exemption under Sr. 113 of Customs Notification
No. 12 /2O72-Cus dated 17.O3.2O72 and under Sr. 130 of Customs NotificaLion No.
5O/2O17 dated 30.06.2017; that it is therefore clear that the issue whether the
goods are Boron Ores or not was specifically examined in the case of number of
Bills of Entry and the exemption benefit was extended by the proper oflicer of
customs after such verifrcation/ examination and accordingly, it cannot be said
that there was €rny willful mis-statement or suppression of facts on our part; that
when the proper off:.cer of customs has in a number of Bills of entry extended the
exemption after verification and satisfaction that the goods were Boron Ores, the
larger period of limitation cannot apply merely because the department
subsequently entertains a different view on the scope of the Notification.

23.8.6 That when the goods are declared to be Ground (i.e. Powdered) and
also examined and verihed by the proper officer of customs, it was known to the
assessing officer that the Ore was not imported as mined; that the assessing ollicer
however gralted the exemption on the correct understanding that Concentrated ore
is also Ore; that merely, because subsequently the department has changed its view
that Ore must mean only Ore as mined, that cannot constihrte willful mis-
statement or suppression of facts.

23.9 Section 111(m) of the Customs Act 1962 has no application:

23.9.1 That the contention that the goods are liable to confiscation on the ground
that the importer had allegedly mis-classified the same and/or allegedly claimed
wrong exemption, is totally unsustainable in law; that the goods had been correctly
described in the Bilis of Entry and there was no mis-declaration as regards the
description, va.lue or other particulars of the goods;

23,9,2 That mere claiming of an a-11egedly incorrect classification or notification
does not attract the provisions of Section 111(m) of the Customs Act 1962; that
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Section I I 1(m) is attracted only where the goods do not r:orrespond to any
particular mentioned in the Bill of Entry ald claiming of a particular classification
or Exemption notification is not a statement of any particular of the goods as
explained hereinabove;

23.10 Redemption fine cannot be imposed since goods were:neither seized not
are available for confiscation:

23.10.1 That without prejudice to the aJoresaid submissions, in aly event, no
redemption fine can be imposed since the goods were neither seized nor are
available for confiscation; that no redemption fine can be imposed in respect of
goods which were not seized and which were not available for confiscation as laid
down in the following decisions:

- CC v Finesse Creation Inc- 2009 2481 ELT 122 Bom

- upheld in Commissioner v Finesse Creation Inc-2010 (255) ELT A120 (SC)

- Commissioner v Sudarshan Cargo P. Ltd - 2010 (258) ELT 197 (Bom)

- Chinku Exports v CC - 1999 (112) ELT 400

- upheld in Commissioner v Chinku Exports- 2005 (184) ELT A36 (SC)

- Shiva Kripa Ispat P. Ltd v CC - 2OO9 (235) ELT 623-Tri-LB upheld in
Commissioner v Shiva Kripa Ispat P. Ltd -2015 (318) ELT A259 (Bom)

23.11 No penalties are imposable:

23.11.1 That no pena.lties can be imposed under Section 114A and Section 117 of
the Customs Act, 7962; that there has been no collusion, wilirl mis-statement,
suppression of facts or fa-lse declaration on part of the importer and that therefore
no penalty can be imposed under Section 114A of the Customs Act 1962; that as
explained above, the goods are not Iiable to confiscation under Section 111(m) of
the Customs Act 1962, no penalty can be imposed under Section 117 of the
Customs Act 1962; that it is settled law as iaid down in the following judgments
that claiming of a particular classification or Notification with which the department
does not agree does not justify imposition of penalty:

C. Natwarlal& Co v CC-20 1 2-TIOL-217 I-CESTAT-MUM

- S. Rajiv & Co. v CC - 2074 (3O2) ELT 4r2

- Kores (India) Ltd. 2019(5) TMI922.

24. Personal Hearing: Persona.l Hearing was fixed on O1.O3.2O24 for M/s.
Welsuit Glass and Ceramics h/t. Ltd., and its Director Shri Gaurav H Thakkar. Shri
J. C. Patel, Advocate, on behalf of the Noticee arrd its Director attended the Personal
Hearing held on O1.O3.2O24 wherein he reiterated submission dated 01 .03.2024
and also submitted compilation of the relevant provisions aid some case 1aws.

25. Findings: I have carefully gone through the Show Cause Notice dated
28.l2.2o2o,wntten submission dated 07.O3.2O24, relevant provisions of law and
various decisions relied on by tJ:e advocate in their submission on beha.lf of M/s.
Welsuit Glass and Ceramics Rrt. Ltd. and its Director Shri Gaurav H. Thakkar and
records of personal hearing held on O1.O5.2O24.
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26. This denovo proceeding has been initiated consequent to the CESTAT's Final
Order No A/10118-10134/2023 dated 25.01.2023 in respect of Appeal No.

C/10210/2022 and.CllO2lL/2022 filed by M/s. Welsuit Glass and Ceramics Pvt.

Ltd.. alrd its Director Shri Gaurav H. Thakkar respectively. Relevant Para of
CESTAT's Fina-l Order No A/ 10118-10134/2023 dated 25.O1.2023 is re-
produced:-

"O4. We haue carefullg considered the submission made by both the sides and
perused the records. We find that exemption under the aforesai.d notiftcation b proued
to goods uiz. 'Boron Ore'. From the perusal of the finding of odjuditating authorifu, the
test report of the product shouts that the goods is 'Boron Ore' howeuer, the some
obtained after remoual of impuities. The odjudbating authoity has relied upon
Wikipedia and Website for the meaning of 'Ore'. In our considered uiew, when the test
reports are auailable on record, there is no need to go to the utebsite and Wkipedio.
Whetler the goods utill rem.ain as Ore after remoual of impuities has been considered
in uaious judgement cited by the appellants. Howeuer, the adjudirating authoritg
has not properly considered uartous defence submissbn made bg the appellants ond
the judgem.ents relied upon by the appellants.

05. Accordingly, we are of the ui.eu that matter needs to be reconsidered in the
light of the test reports and judgements relied upon by tlrc appellant. All the issues
are kept open. lmpugned orders are set aside. Appeals are allowed bg way of
remand to the adjudicating authoity."

27. Issue for consideration before me in this denovo proceeding are as
under:-

27.1 Whether the goods imported by M/s. Welsuit Glass arrd Ceramics Pvt. Ltd
vide various Bills of Entry as mentioned in Annexure A-1to A-4 of the Show cause
Notice, declared by them as 'Ground Colemanite (B203 4O"/ol Natural Boron Ore"
classified under Customs Tariff Item No. 2528OO9O should be rejected and the
goods be classified under tariff item No. 2528OO3O as "Natura-l Calcium Borate and
concentrates thereof'?

27.2 Whether the exemption of Basic Customs Duty (BCD) under (i) Notification No.
72/2O12-Cus dated 17.03.2012, as amended (Sr. No. 113) (ti11 30.06.2017) and (ii)

Notification No.50/2017-Cus dated 30.06.2077, as amended (Sr. No. 130)

lol.O7 .2017 onwards) should be disa-llowed?

27.3 Whether the goods imported by M/s. Welsuit Glass arrd Ceramics F/t. Ltd.
vide various Bills of Entry as mentioned in Annexure A-1 to A-4 of the Show cause
Notice are liable to confiscation or otherwise?

27.4 Whether M/s. Weisuit Glass and Ceramics Rrt. Ltd. are
differentia-l amount of Customs Duty, as detailed in Annexure
Show Cause Notice under Section 28(4) ofthe Customs Act, 1962
are liable to penalty under the provisions of Section 112(al/112
and Section 117 of the Customs Act, 7962?

liable to pay the
A- 1to A-4, of the
and whether they
(b), 114A, 114AA

27.5 Whether, Shri Gaurav H. Thakkar, Director of M/s. Welsuit Glass and
Ceramics Rrt. Ltd. are liable to Penalty under Section 1 12(a) & (b), Section 1 14AA
and Section 117 of the Customs Act, 7962 ?

24, Points at Sr. No. 27.2 to 27.5 supra, viz. Eligibility of Exemption
Notification, Duty liability with interest and penal liabilities on importer as well as
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its Director would be relevant only if the main point stated at Sr. No. 27.1 supra is
answered in the alfrrmative. Thus, the main point is being taken up hrstly for
examination.

29.L.L I frnd that Honble Tribunal in their Order dated 25.O1 .2.023 have interalia
stated that " .....that In our considered view, when the test reports are available on
record, there is no need to go to the website a.rrd Wikipedia". I find that present
case is not merely based on the Test Reports, but it is also based on the supplier's
activities, HSN of Section 2528, atd meaning /definition of Ore and Concentrate
etc. First of all, it would be worth to discuss the Test Reports.

29.1.2 The Test Report dated 21.01.2020 of sample drawn under palchnama dated
74.01.2020 for the consignment imported by M/s. Raj Borax Pvt.Ltd, with identical
description and supplied from same producer of Ttrrkey was received from CRCL,
Vadodara was as under:

"The sample i.s in the form of graglsh poutd.er. It is moinly ,:omposed of oxides
of Boron & Calcium alongwith siliceous matter.
B2O3 = 47.6% bu tDt.

Cao = 27.3 % bg wt.
Loss on ignition at 9OO degree C = 28.9oA bA ut.
Loss on drying at 1O5 degree C = O.8% bg wt."

29.L.3 M/s. Raj Borax Rrt. Ltd did not agree with the test report given by the
CRCL, Vadodara and therefore requested the Joint Commissioner of Customs for
re-testing of the sample at CRCL, New Delhi. Accordingly, on approval of the Joint
Commissioner of Customs, another set of sample was sent to Central Revenue
Control Laboratory, New Delhi vide Test Memo No. 1212O19-2O d,ated O2.O3.2O2O .

The Joint Director, CRCL, New Delhi vide letter F.No.2S-Cus lC-12 /2019-20 dated
04.06.2020 submitted Re-Test report in respect of above mentioned Test Memo as
under:

"The sample is in the form of tphite powder. It is mainly composed of
borates of caJcium, alongwith siliceous matter and other associated impurities like
silica, iron, etc. It is having following properties:

1. % Moisture (105 degree C) by TGA =O.78
2. % Loss on ignition at (900 degree C) by TGA = 28.9
3. o/" B2O3 (DrY Basis) = 37.52
4. o/o Acid insoluble = 6.13
5. XRD Pattern =Concordant with Mineral
Colemanite

On the basis of the test carried out here and available technical literature, the
samDle was Mineral Colemanlte- a Natutal Calcium Borate lcommonlv known
as Boron Orel".
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"Point (I,I&W) sample is colemanite, a Natural Calcium
(Commonlg known as Boron Ore)

Point (III) The sannple ls tn powder fortn (Crushed/Grlnd.ed.)
Point (N) The sample b not calcined
Point (V) The sample b in the form of Colemanite Minerq.l"

Borate

29.L.5 The Joint Commissioner, SIIB, Customs, Surat vide letter
F.No.VIII/14-01/SIIB/Boron Ore/Raj Borax/79-20 dated 07.O7.2O2O again
requested the Head Chemica-l Examiner, CRCL, New Delhi to clarify whether the
sample was Boron Ore or Boron Ore Concentrate and what was the process
through which the sample was enriched/ concentrated with following
queries / questionnaires : -

Points raised in the
Test Memo

Details
mentioned in
Test Reports

Remarks

Point I
Whether the samples
were in form in which
they are found
naturaJly on earth

The sample is
commonly
known as
Boron Ore.

Since, the test report was not clear as to
whether the sample was
Concentrates the classification of the
product under Custom Tariff could not
be decided.

Whether the
are processed
calcination
enriched/
concentrated
using any
metl:od

goods
using

or

by
other

Samples are
not calcined

The website of Etimaden(supplier of
imported goods) mentioned that B2O3
contents of the ColemaliteOre mined
a.le 27o/o to 32%o whereas the technica.l
data sheet of Ground Colemanite shows
the B2O3 content as 4Oo/o. Thus, there
must be any process involved by which
the concentration of the product was
increased ftorn 27 -32o/o to 4Oo/o, i.e. it
appears that the product is enriched in
concentrator plant to obtain
concentrated product. Copy of technica.l
data sheet and print out taken from
website are enclosed.

29,L.6 In response to above letter, the Joint Director, CRCL, New Delhi vide
letter F. No. 25-Cus/C-4O-47 /2019-20 dated OA.O7.2O2O send the para-wise reply
as under-

Points raised by you Remarks as per your letter Comments
Whether the
were in form
they are

samples
in which

found

Since, the test report was not
clear as to whether the sample
was Ore/Ore Concentrates the

Natura-l Borates and
Concentrates thereof
(whether or not

29,L.4 The Joint Commissioner, SIIB, Customs, Surat vide letter F.No
VIII/ 14-01/ SIIB/Boron Ore/Raj Borax/ l9-2O dated 16.06.2020 requested the Head

Chemica.l Examiner, CRCL, New Delhi to send detailed report covering a-11 the points
of test memo as the re-test report received from CRCL, New Delhi for a.ll similar
cases does not cover all queries/questionnaires given in the Test memo. In response
to the said letter, the Joint Director, CRCL, New Delhi vide letter F.No.25-Cus/C-
40-47 /2O19-2O dated 24.O6.2O20submitted point wise reply as under:

Point IV

Ore/Ore
I
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classification of the product
under Custom Tariff could not
be decided.

Whether the goods are
processed using
calcination or
enriched / concentrated
by using any otJrer
method

The website of
Etimaden(supplier of imported
goods) mentioned that 8203
contents of the ColemaniteOre
mined are 27o/o to 32o/o whereas
the technical data sheet of
Ground Colemanite shows the
B2O3 content as 40%. Thus,
there must be any process
involved by which the
concentration of the product
was increased from 27 -32o/o lo
4Oo/o, i.e. it appears that the
product is enriched in
concentrator plalt to obtain
concentrated product. Copy of
technical data sheet and print
out takerr from website are
enclosed.

naturally on earth calcined) was
mentioned in Custom
Tariff. The sample is a
natural calcium borate,
Minerzrl Colemanite- a
Naturzrl Calcium Borate
(Commonly known as
Boron Ore) was
mentioned in the report.
The sample under
reference are not
undergone any process
of calclnation.
Laboratorv Cannot
comment on the
starting material and
Drocess undergone. It
can give the fina.l va.lue
of o/o 8203.

I find that at one instance, CRCL, Delhi says that sample rs "a Natural
Calcium Borate, lCogrE.ron\r knowa . aa Boron Orell' and on another instance
savs that "Laboratorv cannot comment on the startinq mat(:rial and Drocess
undergone. It can give the final value of "/o B.203". Thus, I find that the Test
Report of CRCL, Delhi is not conclusive to certain extent thal CRCL Delhi has
specifically stated that "Laboratory centrot comment on the starting meterial
and process undergone". Further it i8 stated that brsed on available technical
literature, they have reported that sample is of 'Natural Calcium Borate
(Commonly known as Boron Ore|', Further, Joint Commissionr:r, SIIB, Customs,
Surat, vide letter dated OL.O7,2O2O had specifrcdly asked CRCL Delhi that
"Whether the samples were in form in which they are found naturally on earth". The
CRCL, Delhi vide their reply dated Oa.O7 .2020 has replied that "Natural Borates
ald Concentrates thereof (whether or not ca.lcined) v/as mentioned in Custom Tariff.
The sample is a natural calcium borate, Mineral Colemaaite- a Natura-1 Calcium
Borate (Commonly known as Boron Ore) was mentioned in the report".

Thus, I lind that there was nothing in Test Report of CRCL, Delhi which
indicate methodologr adopted for testing and determination of sample as Natural
Calcium Borate (Commonly known as Boron Ore)'. The CRCL, Delhi has also
admitted that the sample they tested were in gowder torm (Cttshed/Grinded) and.
B2OO rlua,s 38.51%. Thus, I find that the report of CRCL aLso does not rule out the

fart that some process has been undergone. Thus, I fatd that CRCL, Vadodara has
abo said that the sample uas off-white line powder, wherein B2O3 was 4O.5o/o by
weight. CRCL, Delhi, also stated that sample was in powder form
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(crushed/grinded). Further sample of M/s. Raj Borax tested by CRCL Vadodara a-lso

stated that sarnpie was in gragi.sh powder mainlA uherein B2O3 was 41.6%. Thus, I
fad that product haue undergone some process , possibly concentration in the
concentration plant (as indicated in the website of Etimaden) which resulted in the
increase of B2O3 content from 27-32%o to 47.5o/o /38.5o/o.

29.1,7 Further, I find that during investigation of an identical goods by D.R.l.,
Surat in case of import of 'ULEXITE' described as "ULEXITE BORON ORE"
manufactured by same producer M/s Elimaden, Ti:rkey and supplied through same
trader M/s Asian Agro Chemica-ls Corporation, UAE, it was found that said product
i.e., "ULEXITE" was a concentrated product of Natura-l Boron Ore. The said
investigation in respect of import of "ULEXITE" described as "ULEXITE BORON ORE"
by M/s Indo Borax and Chemicals Ltd,302, Link Rose Building, Linking Road, Near
Kotak Mahindra Balk, Sa-ntacruz West, Malrarashtra was completed resulting in
issuance of t1re Show Cause Notice no.DRI/AZU/SRU-O6/2O2O llndo-Borax dated
16/12/2O2O. M/s Pegasus Customs House Agency R/t. Ltd., CHA of M/s Indo Borax
and Chemica-1s Ltd vide letter dated O3.O7.2O2O had submitted copies of import
documents of M/s Indo Borax which included the test report of 'ULEXTE' supplied
by M/s Etimaden, Turkey showing the description of the goods supplied as " Ulexite,
Concentrated, GranuLar, In Bulk 3_125mm"

29,1.8 The Show Cause Notice issued by DRI mentioned that the test report of the
consignment imported as ULEXITE BORON ORE' was obtained arrd as per Test
Report of Chemical Examiner, Grade-I, Central Excise & Customs Laboratory,
Vadodara ali such imported items were lrocessed mineral Uledte'(as per the Show
Cause Notice no. DRl/AZU /SRU-O6/2O2OlIndo-Borax d,ated, 16/72/2020); that as
per the literature available at site of M/s Etimaden, ULEXTE Granular was a refined
product having lesser concentration of B2O3 i.e. 3Oo/o in comparison to their product
"Ground Colemanite" which is having minimum concentration of B2O3 at 4Oo/o.

Hence, it was clear that "Ground Colemanite" was a more refined and concentrated
product and the test report of tJre producer in case of 'ULEXITE" declared it as
concentrated product arld the presence of higher o/oage of B2O3 made it more
concentrate. However, no such test report of the producer M/s. Etimaden had been
disclosed by M/s. Welsuit Glass and Ceramics Rrt. Ltd in present case through e-
sanchit portal/ Customs Department.

29.L.9 I ftnd that Hon'ble CESTAT, Ahmedabad in its Order dated 25.01.2023 has
interalia stated that ".....that In our considered ui.ew, wlen the test reports are
auailable on record, there i.s no need to go to tlrc unbsite and Wikipedta". I find that
word 'Ore'and 'Concentrate' as referred in Chapter 2528 has not been defrned.
Further, CRCL, Vadodara says that "The sample is in the form of greyish powder. It
is mainly composed of oxides of Boron & Calcium alongwith siliceous matter B2O3
was 41.6.0/o by weight. The CRCL, Delhi interalia stated that "sample is in form of
white powder.(Crushed/Grinded) and B2O3 was 37.62 yo dry basis. Thus, I find
from these Test reports that there is no dispute that process has been done on the
'Natural Boron Ore' ald in absence of the definition of " Ore" and "Concentrate'as
mentioned in Chapter 2528, it would be appropriate to refer to the delinition of "
Ore" and "Concentrate" from the dictionary and Wikipedia. To fortify this stand, I
rely on the ratio of the decision of Honble Kerala High Court rendered in the case
of Taghar Vasudeva Ambrish v. Appellate Authority for Advance Ruling - 2022 163l
G.S.T.L. aaS (Kar.) which has held as under:

"14. It is u.tell settled that uhen the word b not defined in the Act itself, it is
permissible to rekr to the dictionaries to futd out the general sense in whbh tle word
b understood in common parLance. [See : Mohinder Singh u. State of Haryana - AIR
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1989 SC 1367 and Commbsbner of Central Excbe, Delhi u. Allied Air-Conditiontng
Corpn. (Resd.) - (2006) 7 sCC 7ss = 2006 (2o2) E.L.T. 2o9 (S C )l "

Further, Hon'ble Supreme Court in the case of Star Paper Mills Ltd Vs.
Collector of C.Ex. reported in 1989 (43) ELT 178 (SC) has held th.at "Words and
expressions not defrned in the statute, Dicttonary meoning i.s rekroble"

Hon'ble Rajasthaa High Court in case of Godrej & Boyce Mfg. Co. Ltd Vs.
Commercial Taxes OIIicer, Anti-Evasion, Zone-I, Jaipur reported rn 2OI7 (353) ELT
279 lRaj.l has intera.lia held as under.

"77. ..... In mg uiew, ai.d of Wikipedi.a can certainLg be taken into con^sideration bg
both tlte sides. If, some ai.d. can be taken out of the meaning giuen. by Wikipedia as it
is also an encAclopaedin, it maA not be wholLy reliable but certainlg it can be taken
into conslderation and euen the Apex Court has held. that aid of Wikipedia can also
be taken into consideration- . . "

Thus, following the ratio of aJoresaid decisions of Hon'ble Supreme Court
relied on by the Honble High Court of Kera-la and Rajasthan High Court, it would
be worth to refer the defrnition of 'Ore' and Concentrate' from Dictionary and
Wikipedia. Since the definition of 'Ore' arrd Concentrate' has already been
discussed in detail at Para 11 to 11.6 in the Show Cause Noticc, it is needless to
reproduce the same but from the meaning of 'Ore'and 'Concentrate' as defined in
various Dictionaries and Wikipedia, as discussed itr Para 11 to - 1.6 of the SCN, I

find that 'Boron Ore' and 'Concentrate thereof are two diffcrent :rnd distinct
product. From the defrnition of 'Ore'and 'Concentrate', I find that term "Ore" refers
to a naturally occurring raw and native mineral. which were produced by mines and
contain various foreigrr material and impurities. Ore was extract.ed from the earth
through minine and treated or refined to extract the valuable metals or minerals.
The "Concentrate" was dressed Ore obtained by passing throu5lh the physical or
physic-chemical operation viz. cleaning, washing, drying, separation, crushing,
grinding, etc. Natural Ore which was extracted from the mines though might have
predominance of a particular mineral but do not consist of any particular minera.l
alone. It was a natura.lly occurring raw and native mineral whicl. was produced by
mines and contained various foreign material, impurities and other substances and
not suitable for further operations. Ore was extracted from the earth
through mining and treated or refined to extract the va.luable metal.s or minera,ls.
The "Concentrate" was the form or Ores from which part or a1l of the foreign
matters have been removed arrd obtained by passing through the physical or
physic-chemical operation viz. cleaning, washing, drying, seperration, crushing,
grinding, etc. Therefore, it appeared from the above that Natura.l Ore consists of
various minera]s and other minerals and substances and therefore as such it could
not be directly used for any further maaufacturing, whereas concentrate was form,
from which part or all of the foreign matters had been removed.

29.L.lO Further, I find that the terms Ores and Concentrates have been defined in
the Explanatory Notes of Chapter 26 of the HSN which defrnes that thc term 'Ore'
applies to metalliferous minera-1s associated with the substalces in which they
occur and with which they were extracted from the mine; it also applied to native
metals in their gangue (e.g. metalliferous sands"). The term 'concentrates'applied to
Ores which have had part or all of the foreign matter removed by special
treatments, either because such foreign matter might ha-rnper subsequent
meta.llurgical operations or with a view to economical transport".
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29.L,ll Further, I lind that Shri Gaurav H. Thalkar, Director of M/s. Welsuit
Glass arrd Ceramics Rrt. Ltd in his statement dated 06.0l.202l has specilically
admitted that they use imported goods 'Ground Colemanite' in maaufacture of
Ceramic Glaze Mixture commonly known as Frit as such without any processing. I
frnd that a-lthough M/s. Etimaden have clarified in their certificate dated 15-2-
2027 that the Boron content of each zone varies from 22-44o/o ald that B2O3
contents of their natura1 borates are not updated frequently in their website; they
have mentioned in the said certificate that the unwanted stones, clay and other
impurities are physically separated; tl.at thereafter the boron lumps are subjected
to pulverization, then powdered wherein the crystallographic structure does not
chalge. As per definition of 'Concentration of Ore' (obtained from askiitia-ns.com),
the process of remova.l of gangue (unwalted impurities such as earth particles,
rocky matter, sald limestone etc.) from the Ore itseif is technically known as
concentration or Ore dressing and the purified Ore is known as 'concentrate'. Thus,
irrespective of the content of B2O3 in the Ore, the goods imported by the Noticee
are nothing but 'Ore Concentrate' of Natural Calcium Borate OR 'Boron Ore
Concentrate' and not 'Boron Ore' as contended by the Noticee.

29.1.12 I find that the Noticee has contended that the Department had erroneously
placed reliance on tJle proceedings in case of another importer viz. Indo Borax and
Chemicals. The goods imported by the said importer were Ulexite which were not
the goods imported by them in the present case ald therefore no relialce can be
placed on the proceedings in the said case of import of Ulexite even though the
supplier and producer were the same as in the assessee's case.

In this regard, I find that the Department has rightly relied upon the said
case as the product imported by M/s. Indo Borax and Chemicals ltd. namely
"ULEXITE BORON ORE" was manufactured by same producer M/s Etimaden,
Turkey and supplied through same trader M/s Asian Agro Chemicals Corporation,
UAE ald it was found that said product i.e., "ULEXITE" was a concentrated product
of natura-l boron Ore despite having much less B2O3 content than that of the product
of the Noticee. M/s Pegasus Customs House Agency R/t. Ltd., CHA of M/s Indo Borax
a.trd Chemicals Ltd vide letter dated O3.O7.2O2O had submitted copies of import
documents of M/s Indo Borax which included the test report of ULE)(ITE'supplied
by M/s Etimaden, Turkey showing the description of the goods supplied as"Illexite,
Concentrated, Granular, In Bulk 3 125mm".

29,L.13 Further, I find from the print out taken from website of M/s Etimaden
(http:/ /www.etimaden.gov. tr/en) which stated that "The B2O3 content of the
colemanite Ore mined from open quarry is between %27-%32"and the print out of
'product technica-1 data sheet'of Colemanite (calcium Borate) taken from website of
M/s Etimaden ald categorized at their website as "Refined Product" wherein it
was mentioned t}rat " The Ore is enrlched ln concentra.tor plo.nt to obtain
concentra.ted. product. The Concentrated prod.uct ls passed through crushlng
and. grind.lng processes respectiaelg to obta,ln nilled. product.

Thus, from the website of the supplier M/s Etimaden, ald product technica.l
data sheet, it is crysta1 clear that supplier M/s Etimaden has processed the Ore in
their concentrator plant and Boron Ore has been enriched to obtain concentrated
product and further it was passed through crushing end grinding procesa to
obtain concentrated product. Thus, at no stretch of imagiaation, it can be
considered as Natural Boron Ore rather it ls 'Concentrate of Boron Ore'.
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29.1.L4 Further, I find that Noticee has produced the Certificate dated
15.02.2027 issued by the overseas supplier M/s Etimaden wherein they have
specifically mentioned as under:

"After subtracting the minera\ as Aou ray know, it b not possible to sell extracted
mass together with the stones and other unuanted tuateial since ang of the
customers do not uant to pag for these unwanted stones, claA a.nd other impuities
ulhich are phgsballg separated.. Then the lumps are subjected to pu\uerizotbn to

make 75 micron pouder and here there is no chemical treatment done. Euen
calcination is not done. The Boron Lumps hauing B2O3 content ra-nging from 38-42%
are simplg pou-tdered u.therein crystollagraphic structure b neuer cnonged.'

As per dehnition of 'Concentration of Ore' (obtained from
askiitians.com), the process of remova-l of gangue (unwanted impurities such as
earth particles, rocky matter, sand limestone etc.) from the Ore itself is technica-1ly
known as concentration or Ore dressing and the purified Ore is known as
'Concentrate'. Thus the goods imported by the Noticee are nothing but'Concentrate
of Natural Calcium Borate' or 'Concentrate of Boron Ore'and not 'Boron Ore'as
contended by the Noticee.

29.f.15 Further, I find that Noticee have contended that Certificate dated 15th

February 2021, EtiMaden have clarilied that the B2O3 content of their natural
borates are not updated frequently on their website since it chaages with the nature
of the ore vein operated. I find that it may be true that supplier may have not
updated their website. However, even today on browsing the vvebsite of overseas
supplier M/s. EtiMaden, in Technica-l Data Sheet of Product "Ground Colemanite",
they mention "The ore is enriched in concentrator plant to obtain concentrate
product, The conceatrated product is passed through crushing and grinding
proceaaes respectively to obtaln milled product". Thus, there is no dispute that
overseas supplier to protect their business interest have issued aJoresaid Certihcate
whereas, the fact is that the impugned goods is 'concentrated Ground Colemalite'
ard exporter himseif mentions as 'coacentrated product' in the Technical Data
Sheet of "Ground Colemanite" even after issuance of aforesaic Certilicate dated
t5.o2.2021.

29.1.L6 Thus, from the above discussion mentioned in Para 29.1.,L to 29.1.15, on
harmonious reading of the Test Results of CRCL, Vadodara, Delhi, definition of 'Ore'
and 'Concentrate' ald the details mentioned in Technical Data of the overseas

supplier M/s. EtiMaden, I find that product "Ground Colen-'.anite B2O3 4oyo

Natural Boron Ore" imported by the Importer is actually 'Concentrate of Natural
Ca-lcium Borate' or ' Concentrate of Boron Ore' and not Boron Ore' as contended by
the Noticee.

29.2 Whether the goods "Groufld Colemanite B2O3 4O"/" Na.tural Boron Ore"
imported by the Noticee merit classification under Customs Tariff Item No.

2528OO9O or Custorns Tariff Item No. 2528OO3O? Further whether the Noticee
is eligible for exemption of Basic Customs Duty under (i) Notification No.

12 | 2OL2-Ctts dated 17.03.2O12, as amended (Sr. No. 113) (till 3O,06.2017) and
(ii) Notification No.5O/2O17-Cus dated 3O.O6.2OL7, as amended (Sr. No. 13O)

|OL.O7.2OLZ onwards).

29.2.L | find from the discussion made in Para 29.1.1 to 29.L.LS hereinabove
that product "Ground Colemanite B2O3 40% Natural Boron Ore" imported by the
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noticee is actua-lIy' Concentrate of Calcium Boron Ore'. The same are covered under
Chapter Heading 2528 of the First Schedule to the Customs Tariff Act, 1975 which
reads as under:

Chapter
Head

Descrlption Unit
Rate
ot

Duty
2528 NATURAL BORATES AND CONCENTRATES

THEREOF (WHETHER OR NOT CALCINED), BUT
NOT INCLUDING BORATES PREPARED FROM
NATURAL BRINE; NATURAL BORIC ACID
CONTAINING NOT MORE THAN 85% OF H3 BO3
CALCULATED ON THE DRY WEIGHT
Natura-I borates and concentrates thereof (Whether or
not ca.lcined), but not including borates separated
from natural brine; natura-l boric acid containing not
more than 85 % of H3 BO3 calculated on the dry
weight
Natural Sodium Borates and Concentrates Thereof
(Whether or not Calcined)

KG ).OYo

25280020 Natural boric acid containing not more than 85% of
H3 BO3 ( caJculated on the dry weight )

KG lOo/o

25280030 Natura.l ca-lcium borates and concentrates thereof
(whether or not calcined)

KG lOo/o

2524OO90 Others KG LOY"

252800

25280010

I find that there is specific mention of Natural Calcium Borates and
concentrates tlnereof (whether or not calcined) at Tariff Item 25280030. The Noticee
has also not raised aly dispute so far as the classification of the goods is
concerned. Further, CRCL, Vaododara as well CRCL, Delhi have also stated that the
sample were of Calcium Borate. Hence, I hold that the product/goods imported by
the Importer is 'Concentrates of Natural Ca.lcium Borates' which falls under Tariff
Item 25280030 of the Customs TariffAct, 1975(51 of 1975).

29,2.2 I Iind that the Noticee has declared their impugned goods under Customs
Tariff ltem No. 25280090. On perusa.l of the above Pata 29.2.1 it is clear that
Customs Tariff Item No. 25280090 is for 'others' arrd importer is declaring their
import goods as "Ground Colemanite B2O3 4Oo/o Natural Boron Ore". I find that
there is specific entry for'Natural Borates and Concentrate'. If the imported goods is
'Natural sodium borates arrd concentrates thereof (whether or not calcined)' it
merits classif:.cation under Tariff Item 252aOOlO and if the imported goods is
'Natural calcium borates and concentrates thereof (whether or not calcined)' it
merits classification under Tariff Item 25280030. Whereas, the Noticee has
ciassified under Customs Tariff ltem No. 2528OO9O. I find that all the Test Reports
as mentioned above state that lt is oxides of Boron & Calcium'. Thus, its merit
classification would be '2528OO3O' whereas the Noticee has mis classified under
Customs Tariff Item No. 25280090.

29,2.3 | find that it is well established that when a general entry arrd a specia.l
entry dealing with same aspect are in question, the rule adopted and applied is one
of harmonious construction, whereby the genera.l entry to the extent dea-lt with by
the special entry, would yield to the Special Entry. In this regard, I would like to
rely on the ratio of the decision of Hon'ble Supreme Court rendered in the case of
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Moorco (Indin) Ltd. v. Collector of Customs, 1994 Supp (3) SCC 562 reported in 1994
{74) E.L.T. 5 (S.C.) wherein the Hon'ble Supreme Court has intera,lia held as under

" 4....The specific heading of classification has to be prefened ouer general heading.
The clause contemplates goods uthich mag be satisfging more than one desciption.
Or it mag be sati-sfging specific and general desciption. In either situation tlrc
cla.ssiJicatton uhich i,s the most specifrc ho.s to be prefened ouer tlte one uhbh is not
speciftc or is general in nafiLre. In other words, behteen the two competing entries tlte
one most nearer to the desciption should be prefened. Where the class of goods
manufactured by an assessee fall,s sag in more than one heading one of u.thich may
be specifb, other more specifi.c, third most speclfic and fourth general. The rule
requires the authoities to classifg the good.s in the heading u.thich sati.sftes most
spectJic de sciption.... "

Thus, in view of the aforesaid frndings, I frnd that the Noticee has mis
classified their imported goods under Customs Tariff Item No. 25280090 which
instead of merit classification under Custom Tariff Item No. 25280030.

29.2.4 I find that vide Finance Act, 201 1, there is vital substitution in Chapter
Head 2528 of First Schedule to the Customs Tariff Act,1975 and the wording of
Chapter 2528 has been specifica-ily mentioned as "NATURAL BORATES AND
CONCENTRATES THEREOF (WHETHER OR NOT CALCINED), BUT NOT
INCLUDING BORATES SEPA-RATED FROM NATURAL BRINE; NATURAL BORIC
ACID CONTA-INING NOT MORE THAN 85% OF HsBOs CALCUL,ATED ON THE DRY
WEIGHT' Thus with clear intent to consider the Natural Borate and Concentrate
thereof two different products (goods), conjunction AND' is employed between
T{ATU RAL BORATES' altd'CONCENTRATES THEREOF'.

To fortifu my stand that Natural Borates and Concentrates thereof are two
different product, I rely on the ratio of decision of Hon'b1e Tribuna-l of Mumbai
rendered in case of Star Industries Vs. Commissioner of Cus. (Imports), Nhava
Sheva reported Ln 2Ol4 (312) ELT 209 (Tri. Mumbai) upheld by the Hon'ble -

Supreme Court reported in 2015 (324l' E.L.T.656 (S.C.) wherein it has been
interalia held as under:

"5.5 It is a settled legal position tlnt it is not permissible to add tuords or to fill in a
gap or lacuna; on the other hand effort should be made to giue meoning to each and
euery word used bA the l,egislature. "It is not a sound pinciple of construction to
brush aside words in a stafute o.s being inappositc surplus oge. if theg can haue
appropiate applbation in circumstnnces conceiuablg ruithin the cantemplation of the

statute" [Aswini Kumar Ghose u. Arabind.a Bose, AIR 1952 SC 369]. In Rao Shiu

Bahadur Singh u. State of U.P. IAIR 1953 SC 394] it u-to.s heLd that "it b incumbent on
the Court to auoi.d. a constraction, if reasonablg pemi.ssible on the language, u-thtch

render d part of the statute deuoid of any meaning or applbation". Again in the case

of J.K. Cottan Spinning & Weauing Milb Co. Ltd. u. Stote of U.P. IAIR 1961 SC 1 17O] tt
was obserued that "in the interpretation of statutes, the Courts always presume that
the Legislahfie inserted euery part thereof for a purpose and the legi.slatiue intentton
is that euery part of tlTe statute to haue effect". The l,egislature is deemed not to
uaste its u.tords or to saA anAthing in uain IAIR 1920 PC 181] o.nd o constn'Lction

u-thich attibutes redundancg to the Legislature utill not be accepted except for
compelling reo-sons IAIR 1964 SC 7661.
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5,6 In Balwant Singh u. Jagdish Srngn [29J-9452-EJJ.-5p (5.C.)] uthile
interpreting the proubions of Sectbn 15 of the Haryana Urban Rent (Control of Rent

and Euiation) Act, 1973, the Apex Court laid down the following principLe :-

"It must be kept in mind that wheneuer a bu i.s enacted by the legislature, it is
intended to be enforced in its proper perspectire. It i-s on equallg settled principle of
latu that the proui.sions of a statute, including every word, haue to be giuen full effect,
keeping the legislatiue intent in mind, in order to ensure that the projected object i-s

achieued. In other tuords, no prouisbns can be treated to have been enacted
purposeLessly. Furthennore, it b aLso a unll settl-ed canon of interpretatiue
jurbprudence that the Court sltouW not giue such an interpretation to prouisinns
which would render the proui.sinn ineffectiue or odious. "

5.7 From the principles oJ statutory lnterpretdtion as explained. bg the
Hon'ble Apex Court and applging these to the Jo'ct-s oJ the present case, the
onlg reasonable conclusion that can be reached. ts that the legislature
intended to treat 'ores' and 'concentrates' d.lstinctlg and. difJerentlg,
Otheruise, there was no need. Jor the legislature to emplog these tuo terTns
usith a conjunctloe 'and.' ln betueen. If one tredts ores and concentra.tes
sgnonymouslg, as argued bg the ld. Counsel Jor the appellant, that uould
render the tertn "concentrate" red.und.ant uhlch ls not pertnlssible."

I find that in the present case, the overseas supplier himself declares in the
Sheet of Technical Data Sheet of Product "Ground Co1emalite", that "The ore is
enriched in concentrator plant to obtajn concentrate product. The concentrated
product is passed through crushing and grinding processes respectively to obtain
milled product". Thus, the supplier himself considers the Ore and Concentrate two
different products which is in consonance with the Tariff Heading 2528 of the First
Schedule to the Customs Tariff Act, 1985.

29.2.5 I find that had it been the intention of Statue to consider the Boron Ore and
Concentrate thereof as s€une, it would have been simply worded as "Boron Ore"
and no conjunction "AND" would have been inserted in between 'Boron Ore and
Concentrate'. Therefore, if it is considered as Natura-1 Boron Ore and concentrate
thereof are the same, it will amount to cutting down the intendment of the
provisions of the statute. In this regard, I rely on the ratio of the decision of Hon'ble
Supreme Court rendered in the case of WF (India) Ltd. Vs. State of Maharashtra
reported ln 2023 (721 G.5.T.L.444 (S.C.), wherein, it has been held as underi

"72.The High Court, while rejecting the petitton, placed reltance on the fact that
there has to be a proof of payment of the oggregate of the amounts, as set out in
clauses (a) to (d) of Section 26(6A). The second reason which werghed with the High
Court, b that anA paAilent" u.thich has been mad.e albeit under protest, will be
adjusted agairst the total ltability and demond to follou.t. Neither of these
considerations can affect the interpretation of the plain language of the words u.hich
haue been used by the legi-slature in Section 26(6A). The orovlslons of a taxlna
statute hante to be construed as they stand, adoptlng the plaln qnd
qrammatical rlreanlno of the uord,s used.. Consequentlg, the appellant was liable
to paA, in term.s of Section 26(6A), 1O per cent of the tax di.sputed together uith the

filing of the appeal. There b no reason why the amount which was paid under
protest, should not be taken into consideration. It is common ground that if that
amount is taken into account, the prouisions of tlae statute uere duly complied with.
Hence, the rejection of the appeal was not in order and the appeal would haue to be
restored to the file of the appellate authoitg, subject to due ueiftcatinn that 1O per
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cent of the amount of tox di.sputed, as interpreted bg the terms of this judgment, has
been dulg deposited bg the appellant."

Further, I fmd that Hon'ble Supreme Court in the case of V.N. Mutto Vs. T.K
Nandi reported in (19791 I SCC261,368 has interalia stated as under:

" The court ha,s to determine the intentbn as expressed bg the uords used. If the
words of a statue are themselues precise ond unambiguous the'n no more can be
necessary than to expound those u-nrds in tlrcir ordinary and naturaL sense. The
words themselues alone do in such a ca-se best declnre the intention of the latugiuer"

29.2.6 | find that there is no dispute that vide Finance Act, 2011 , vital substitution
has been made in Chapter heading 2528 alrd with clear intent to
distinguish / differentiate the 'NATURAL BORATES' from the 'CONCENTRATES
THEREOF' conjunction AND' has been inserted /employed between 'NATURAL
BORATES' and'CONCENTRATES THEREOF'.

In view of the aJoresaid frnding, I find that goods viz. "Ground Colemarite
B2O3 4Oo/o Natural Boron Ore" imported by the importer is not 'Natural Boron Ore'
and it is Concentrate of Boron Ore arrd it merits classification under Customs Tariff
Item No. 25280030 and not under Customs Tariff Item No. 2528OO9O as declared
by the Noticee.

29.2.7 l find that the Noticee has heavily relied on the decision o[ Hon'ble Supreme
Court rendered in case of Mineral & Metals Trading Corporation of India Vs. Union
of India and Others - reported in 1983.(13) E.L.T. 1542 (S.C.).

I find that the ratio of the aforesaid decision of Hon'ble Supreme Court is not
applicable to present case as in the said case it was held that "wolfram ore which
was imported by the appellants was never subjected to arty process of roasting or
treatment with chemicals to remove the impurities" whereas in present case, the
supplier M/s. EtiMadenin their Technical Data Sheet of 'Ground Colemanite'
clearly says that "the ore is enriched in concentrator plant to obtain concentrated
product" Further, the said decision is rendered in context of import of Wolfram
Concentrate in the year January'1964 and during the material time, the relevant
entries in the Customs Tariff contained were set out as under:

Item No. Name of Article Nature of duty Iltaldard rate
of duty
(1) (21

MINERAL PRODUCTS
26. Mettalic ores all

sorts except ochres
and other pigments
ores and antimony
ore

(3)

X Free

14)

Whereas, there was huge change in First Schedule to the Customs Tariff Act,
1975 vide Finance Act, 2011 whereby certain entries in respect o: Chapter heading
2528 v/ere substituted as already mentioned at Para 30.2.1 herein above.
Therefore, in view of the comparison of Tarilf entry prevailing in the year 1964 and
post 2011, there is vital chalge. ln 1964 there was only mention of 'Mettalic ores of
al1 sorts' alld there is no mention of 'concentrate thereof wltereas post 20 1 1

'Natural Borate'as well as 'Concentrate thereof aJe in existence. Therefore, the ratio
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of the decision of Hon'ble Supreme Court rendered in context of 'Ores of all short'
cannot be made applicable to the case on hand.

29.2.A I find that the Noticee has availed the benefit of Sr. No. 113 of Notiftcation
No. l2/2O72-Cus dated l7.O3.2Ol2:upto 30.06.2017 and thereafter Sr. No. 130 of
said Notification No. 12/2O72-Cus dated 77.O3.2O12 amended vide Notification No.

No.50/2017-Cus dated 30.06.2017 for the clearance of imported goods viz. 'Ground
Colemanite B2O3 4oo/o Natural Boron Ore" classified under Customs Tariil Item No.

2528OO9O. On perusa1 of the said Notification No.l2 /2O12-Cus dated 77.O3.2O72
and amended Notification No. No.50/2017-Cus dated 3O.O6.2OL7, I find that the
said Notification No.12/2012-Cus dated 17 -O3.2O12 exempts the goods of the
description specified in column (3) of the Table or column (3) of the Table of said
NotificationNo.I2 /2O12-Cws dated 17.03.2012 and falling within the Chapter,
heading, sub-heading or tariff item of the First Schedule to the Customs Tariff Act,
1975 (51 of 1975) as are specified in the corresponding entry in column (2) of the
Table of the said Notification No.L2/2O72-Cus dated 17.03.2072. Thus, twin
parameters needs to be satisfied to avail the benefit of exemption from Basic
Customs Duty. One t}re description specified in column (3) of the Table to the
Notification should be matched with imported goods and other tar f item should
a.lso be matched with the tariff item specified in Column (2) of the Notification.

29,2,9 I find that as per Sr.113 of Customs Notification No.l2/2O12-Cus dated
77.O3.2O72 as amended vide Notification No.28/2015-Cus dated 30.04.2015 and
Sr- No.130 of Customs Notification No.50/2017 dated 30.06.2017, the NIL rate of
Basic Customs Duty had been prescribed on the goods i.e. 'Boron Ore' falling
under Chapter heading 2528 of the Customs Tariff Act, 1975. From the Chapter
heading 252a of the Customs Tariff Act, 1975 it is observed that Natural borates
and concentrates thereof fa.1l under the said Chapter heading. Thus, from
simultaneous reading of Sr.No.113 of Customs Notification No.l2/2O72-Cus dated
).7.O3.2O12 as amended vide Notification No 28/2015-Cus dated 30.04.2015 and
Sr. No. 130 of Customs Notification No.50/2017 dated 30.06.2017 and
corresponding description of goods, it is noticed that exemption has been given only
to 'Boron Ore'and not to 'concentrate of Boron Ore'. It is a well settled law that an
exemption Notihcation is to be interpreted as per the plain language employed in
the same and no stretching, addition or deletion of aly words is permissible while
interpreting the Notification. The Hon'ble Supreme Court in the case of M/s Dilip
Kumar & Co. reported at 2OlE (3611 ELT 577 (SC) has laid down the principle
wherein it has been observed as under:

"The well-settled pinciple is that when the u-prds in a statute are clear,
plain and unambiguous and onlg one m.eaning can be infened, the Courts
are bound to giue effect to the sand meaning inespectiue of consequences.
If the uord,s in the statute are D laln and unam"biouous. it becomes
necessaru to expound. those utord.s in thelr nd.tural and, ord.lnantt
sense.The utords used d.eclare the intention of the Legisloture. In Kanai
Lal Sur u. Paramnid.hi Sadhukhan, AIR 1957 SC 9O7, it was held tLLat if
the words used are capable of one constructton onlg then it would not be
open to the Courts to adopt ang other hypothetical constructian on tlle
ground that such corstntction i-s more consistent uith the alleged object
and polby of the Act.

In the instant case, the entry at Sr. No.130 of Notification No. 50/2017-Cus is very
olain and. ambiquous and is applicable to Boron Ores'. In light of the specific
entry, there is no scope for insertion of the word 'Concentrate' to the entry. Had it
been the intention of the legislate to grant exemption to both, Boron Ores artd Boron
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Ore Concentrates, ttre same would have been explicitly mentioned in thc Notification
as has been in the case of Gold Ore at Sr. No.133 and Nickel Ore at Sr. No. 135 in the
said NotifrcationNo.l2 /2O12-Cus dated 77.O3.2072. Both the entries at Sr. Nos. 133

& i35 clearly describe the goods as 'Ores and Concentrates'. As opposed to such
entries, the entry Sr. No. 113 of Notification No. 12/2O72-Cus dated 17.03.2072
upto 30.06.2017 and thereafter Sr. No. 130 of said Notification No. 12/2012-Cus
dated 17.O3.2072 amended vide Notification No. No.50/2017-Cus dated
30.06.2017 is limited to Tloron Ores'and therefore, it is clear that thc said entries
are not applicable to 'Concentrate of Boron Ore'. The principles of interpretation as
laid down by the Honble Supreme Court fortiJies my finding that the word
'Concentrate' cannot be added to entry at Sr. No.130 and thc same has to be

restricted only to Boron Ore'.

29.2.10 The Noticee has contended that that the expression "Boron Ores"
appearing in the said Sr. Nos. 113 ald 130, must be confined and restricted to
'Natura] Boron Ores'i.e. Ore in the state and condition in which it is mined without
removing the impurities/ foreign particles; the Show Cause NoLce has committed
the error of reading into the Notification additional words and conditions which are
absent in the Notifrcation. They placed reliance on the following judgments which
hold that it is not permissible to read into the Notification, any additional words or
conditions/ restrictions which are not stipulated in the Notification:

Inter Continental (India) v UOI - 2003 (154) ELT 37 (Guj)
AlIirmed in UOI v Inter Continental (Lrdia) - 2OO8 (226)
ELr 16 (sC)
KantilalMarilal& Co v CC - 2OO4 (17 3) ELT 35.

I find that defrnitions of 'Ore', 'Ore concentrate' and 'Concentration of
Ore' as discussed in Para 29,L to 29.1.15, above distinguishes 'Ore' from 'Ore

concentrate'. As per defrnition of 'Concentration of Ore' (obtained from
askiitials.com), the process of removal of gangue (unwanted impurities such as

earth pa-rticles, roc\z matter, sartd limestone etc.) from the Ore itself is technically
known as concentration or Ore dressing and the purified Ore is known as

'concentrate'. Thus 'Ore'ceases to be 'Ore'for which exemption hzrs been prescribed
in the Notification once the unwanted impurities such as earth particles, rocky
matter, sand limestone etc. are removed from it to make it an 'Ore concentrate'.
This distinction calr be further illustrated from the fact that after the refining
process has been undertaken, the resultalt product i.e. 'Ore concentrate'has been
directly used in the manufacturing industry without any additional processes

undertaken on the same. Therefore, the contention of the Noticee that the
Depa-rtment was reading into the Noti{ication additional words and conditions in
the Notilication is unjustified and without any basis since the allegation in the SCN

is mainly based on the definitions of 'Ore'and 'Ore concentrate' available in various
popular dictionaries and on websites, the data available on the Website of M/s.
Etimaden as well as the test reports of M/s. Raj Borax fut. Ltd. and M/s. Indo
Borax by CRCL, Vadodara arrd CRCL, New Delhi as well as the statement of Shri
Gaurav H. Thakkar, Director of the Noticee statin8 that the product which they
imported was directly used in the ceramic industry without any firrther processing.

Also the principles laid down by the Honble Supreme Court, as discussed above,

expressly ctarify that no addition or deletion is permissible. ln the instant case the
entry exempts Boron Ore' and the same cannot be stretched to include
'Colrcentrate of Borort Ore'. Thus, I find that the ratio of the case laws cited by the
Noticee are not applicable to the facts of the case on hald.
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29.2,1L Further, I find that it is settled law that onus of proving that the goods fall
within four corners of exemption is always on the claimant. Hon'ble Supreme Court
in case of Meridian Industries Ltd. v. Commissioner - 2Ol5 B25l E-L.T. 417 (s.c.)
has held as under:

"73, The appellant is seeking the beneftt of exemption Notification No. 8/ 97-C.D.

Since it is an exemption notifrcation, onus lies upon the appellant to shou-t that its
case falb wtthin the four corrLers of this notiJication and is unambiguouslg couered by
the prouisions thereof. /t is also to be borne in mind that such exemption notiftcations
are to be giuen strict interpretation and, therefore, unless tlrc assessee is able to
make out o clear case in its fauou4 it b not entitled to claim the benefit thereof.
Othenui.se, if tlrcre is a doubt or tuo interpretations are possible, one whbh fauours
the Department is to be resorted to while construing an exemption notificatton."

I find that the Noticee have not adduced any evidence to consider that the
goods viz. "Ground Colemanite B2O3 4Oo/o Natural Boron Ore" imported by them
were Boron Ore and not 'Concentrate of Boron Ore'. . Therefore, I am of the view that
Noticee is not eligible for the benefit of Sr. No. 113 of Notification No. 72 /2O72-Cus
dated 17.03.2012 upto 30.06.2017 and therea-fter Sr. No. 130 of said Notification
No. l2/2O12-Cus dated 77.O3.2O12 amended vide Notification No. No.50/2017-
Cus dated 30.06.2017.

29.3 lVhether M/s. Welsuit Glass and Ceramics Pvt. Ltd are liable to pay the
differential amount of Customs Duty of Rs.2,87,55,618/- (Rupees T\ro Crore,
Eighty Seven Lakh, Fifty Five Thousand, Six Hundred and Eighteen Only) as
detailed in Annexure A-1 to A-4 ofthe Show Cause Notice under Section 28(41
of the Customs Act, 1962 alongwith interest under Section 28AA of the
Customs Act, L962?

29.3.L I frnd that the imported goods declared as "Ground Colemanite (B203 4Oo/o)

Natural Boron Ore" by the Noticee is a 'concentrate of Natural Ca.lcium Borate.
However the Importer had mis-declared the description as 'Ground Colemanite

lB2O3 4oo/ol Natura1 Boron Ore' instead of " Concentrates of Notural Colcium Borate "
or " Concentrates of Boron Ord' and wrongly availed the benefit of exemption
knowingly and deliberately with intent to evade from payment of Basic Customs
Duty as per Sr. No.113 of Customs Notification No. 72 /2O72-Cus dated 17 -O3.2O12
as arnended vide Notification No 28/2015-Cus dated 30.04.2015 and Sr. No.130 of
Customs Notification No.50/2017 dated 30.06.2017 for the period from 01.04.2015
to 30.06.2017 alrd O1.O7.2077 to 26.11.2020 respectively by declaring Ground
Colemarrite, B2O3 4oyo as Boron Ore as the exemption was available only to Boron
Ore' arrd thereby evaded Customs Duty amounting to Rs.2,87 ,55,618 / - for the
penod 2076-77,2077-78,2018-19 and 2O79-2O [up to 16.12.2019] respectively.
The fact that 'Ground Colemalite B2O3 4Oo/o' imported by them were actuaJly
'concentrate of Natural Calcium Borate' was clearly evident from the discussion
held hereinabove. Therefore, the Noticee, despite knowing that the goods declared
as 'Boron Ore' imported by them were actually 'Concentrate of Boron Ore', by the
a-foresaid acts of willful mis statement and suppression of facts, M/s. Welsuit Glass
and Ceramics R^. Ltd had short-paid the applicable Customs Duties by way of
deliberate mis-representation, willful mis-statement ald suppression of facts in
order to evade the differentia-1 Duty leading to revenue loss to the government
exchequer. Also, the subject imported goods is classifiable under Tariff item No.
25280030 whereas the importer have willfully mis-classified the same under Tariff
item no. 2528OO9O.I find that it was not the case where importer was not aware of
the nature and appropriate classification of goods. However, the importer had
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willfully mis-declared the description to evade payment of Custom Duty and also
mis-classified the goods to evade payment of Customs Duty by self-assessing the
same under CTH 25280090 claiming the benefit of Customs Notification
No.l2/2072-Cus dated 17-3-2012(Sr.No.1 13) arrd Notification No.50/2017-Cus
dated 30.06.2017 (Serial No. 130), paying NIL BCD, as the said goods are
'Concentrates of Natural Calcium Borate'instead of T.{atural Boron Ore'. Hence, the
provisions of Section 28141 of Customs Act, 7962 for invoking extended period to
demand the short paid Duty are clearly attracted in this case. I, therefore, hold
that the differential Duty of Rs.2,87,55,6181- arc required to be demanded and
recovered from the Importer invoking the provisions of exten<led period under
Section 28(a) of Customs Act, 1962 along with applicable interest under Section
28AA of Customs Act, 1962.

29.3.2 | find that the Noticee have contended tJ:at number of Bills of Entry were
assessed by the proper officer of Customs after examination of ttLe goods ald ; that
it would be evident from the Examination Order in respect of such Bills of Entry
that one of the Mandatory Compliance Requirements was to ve rify that the goods

are Boron Ores for the purpose of exemption under Sr.No.113 of Customs
Notification No.12/2O72-Cus dated l7-3-2O12 ald under Sr.No.130 of Customs
Notification No.50/2017-Cus dated 30.06.2017 and it is therefore clear that the
issue whether the goods are Boron Ores or not was specificall'l examined in the
case of number of Bills of Entry and the exemption benefit was extended by the
proper officer of Customs after such verification/examination and therefore the
larger period of limitation cannot apply merely because the Department
subsequently entertains a different view on tl e scope of the Notification.

I hnd that the there is no merit in the Noticee's contention. The case was
booked, based on an intelligence received by the offrcers of SIIB, Surat and it was
only then that this irregularity came to light. I also find thar the Noticee had
suppressed certain material facts from the Department which came to light, only
when DRI booked a case against M/s. Indo Borax and Chemica-ls ltd., Mumbai (in
2020) who also imported Ulexite Concentrated Granular' (supplied by M/s.
Etimaden, Turkey through same trader M/s Asiaa Agro Cherrricals Corporation,
UAE) declaring it as 'Ulexite Boron Ore'. CHA of M/s Indo Borax artd Chemica-ls Ltd
vide letter dated 03.07.2020 submitted copies of import documents of M/s Indo
Borax which included the test report of ULEXITE' supplied by M/s Etimaden, T\:rkey
showing t}le description of the goods supplied as "Ulexite, Concentrated, Grarrular, In
Bulk 3_125mm". Similar test reports in respect of goods importei by M/s. Welsuit
Glass and Ceramics A^. Ltd. may also have been supplied by M/s. Etimaden,
T\rrkey. However, no such test report of the producer M/s Etimaden had been
disclosed by M/s. Welsuit Glass and Ceramics Rrt. Ltd. in present case through e-

sanchit portal/ Customs Department.

29,4 Whether the goods having assessable velue of Rs'5O'5O'77'O86/-
imported by rrrongly claiming as "Boron Ore' as detailed in Annexure A-1 to
A-4 and consolidated in Annexure-A-S of the Show cause Notice should be
held liable for confiscation under Section 111 (m) of the Customs Act, 1962?

29.4.L The Importer had imported 15096 MTS totally valued at
Rs.50,50,77,086 /- of Boron Ore Concentrate'and wrongly availed the benefit of
exemption from pa5rment of Customs Duty as per Sr.No.113 of Customs Notification
No. l2/2O72-Cus dated 17.O3.2O72 as amended vide Notification No 28/2015-Cus
dated 30.04.2015 and Sr.No.130 of Customs Notification No.50/2017 dated
30.06.2077 for period from 01.04.2015 to 30.06.2017 atd 07.O7.2017 to
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26.77.2020 respectively by declaring 'Ground Colemanite, B2O3 4Oo/o' as 'Boron
Ore'as the exemption was available only to 'Boron Ore'. The subject goods weighing
15096 MTS totally valued at Rs. Rs.50,5O,77,086 /- which were not available for
seizure had been imported in contravention of the provisions of Section 46(4) of the
Customs Act, 1962. For these contraventions and violations, the aforementioned
goods fa1l under the ambit of smuggled goods within meaning of Section 2(39) of the
Customs Act, 7962 and hence I hold them liable for confiscation under the
provisions of Section 1 1 1 [m) of the Customs Act, 1962 in as much as by wrongly
availing the benefit of Sr.No.113 of Customs Notification No.72 /2O72-Cus dated
77.O3.2O72 as amended vide Notification No 28/201S-Cus dated 30.04.2015 and
Sr.No.130 of Customs Notification No.50/2017 dated 30.06.2017, the lmporter had
wrongly claimed the goods imported to be 'Boron Ores'.

29.4.2 As the impugrred goods are found liable to confiscation under Section 1 1 1

(m) of the Customs Act, 1962, I find it necessa-ry to consider as to whether
redemption frne under Section 125(1) of Customs Act, 1962 can be imposed in lieu
of confiscation in respect of the imported goods, which a-re not physically available
for confiscation. Section 125 (1) of the Customs Act, 1962 reads as under: -

" 125 Option to pay frne in lieu of conliscation -

(1) Wheneuer confiscatian of ony goods b authorised bg thi-s Act, the offtcer
adjudging it mag, in the case of any goods, the importation or exportatbn
whereof i-s prohibited under thb Act or under ang other law for the time being
in force, and shall, in the case of any other goods, giue to the ouner of the
goods [or, uhere such ou.tner b not known, the person from urhose possession
or custody such goods houe been seized,l an option to pay in li.eu of
confiscotion such fine a.s the said officer thinks fit. . . "

29.4,3 I frnd ttrat even in the case where goods a.re not physically available for
confiscation, redemption fine is imposable in light of the judgment in the case of
M/s. Visteon Automotive Systems India Ltd. reported at 2018 (OO9) GSTL
0142 (Madf wherein the Hon'ble High Court of Madras has observed as under:

23. The penaltg directed against the importer under Section 112 and the

fine payable under Section 125 operates in two different fields. The jine under
Section 125 i.s in lieu of confiscation of the goods. The pagment of fine
folloued up bA paAment of dutg and other charges leuiable, as per sub-
section (2) of Section 125, fetches relief for the goods from getting
confiscated. By subjecting the goods to paAment of dutg and

other charges, the improper and inegular importation is sought to be
regularised, whereas, by subjecting the goods to payment of fine

under sub-section (1) of Section 125, the goods are saued from getting
confiscated. Hence, the auaiLabilitg of the goods is not necessary for
imposing the redemption fine. The opening uords of Section 125,
"Wheneuer confiscation of anA goods i-s authorised by this Act . ... ",

bings out the point cLearLy. The power to impose redemption fine
spings from the authoisation of confi.scation of goods prouided for under
Section 1 1 1 of the Act. When once potDer of authori.sation for confiscation of goods
gets traced. to the said Section 1 1 1 of the Act, ue are of the opinion that the

physical auailabilitA of goods lb not so much reLeuant. The redemption
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fine

Act.

rs in fact to auoid such consequences flowing Jrom Section 11 1 only.
Hence, the paAment of redemption ftne saues the goods from getting
confi-scated. Hence, their phgsical auailabilitg does not haue any
significance for imposition of redemption fine under Sectton 125 of the
We accordinglg answer question No. (iii).

29.4,4 I also find that Hon'ble High Court of Gujarat by relying on this
judgment, in the case of Synergy Fertichem Ltd. Vs, Union of India, reported
in 2O2O (331 G.S.T.L. 513 (cuj.), has held inter alia as under: -

774, ..,,.. In the aforesaid contexl we mag refer to and re:ly upon a decision
of the Madras High Court in the case of M/s. Vi.steon Automotiue SAstems u.

The Customs, Excise & Seruice Tox Appellate TibunaL, C.M.A. No. 2857 of
2O1t, deci.ded on 11th August, 2017 [2U-A-19)-4. SJ. L.J_!2 (Mad.)], ulherein
the foltouing hos been obserued in Para-23;

"23. The penaltg directed. against the importer under Section 112 and
the ftne paAable under Sectbn 125 operate in two different fields. The

fine under Section 125 b in tieu of confiscation oJ the goods. The
paAment of ftne folLouted up bg paAment of dufu and otl'Ler charges
leuiable, as per sub-sectian (2) of Section 125, fetches reLie.,r for the goods

from getting confbcated. By subjecting the goods to paAment of duty and
other charges, the improper and irregular importation is sought to be
regularised, whereas, bg subjecting tlrc good-s to paAment of ftne under
sub-sectbn (1) of Section 125, the goods are saued from getting
conftscated. Hence, the auailability of the good.s is not necessary for
imposing the redemptinn ftne. The opening u.tords of Section 125,
"Wheneuer conftscation of ang goods is authorised by thb Act....", bings
out the potnt clearly. The pouer to impose redemption fin<: spings from
the authorisation of confiscation of goods prouid-ed for und,zr Section 1 1 l
of the Act. When once pouer of autlnri.sation for confisctttion of goods
gets traced to the sai.d Section 1 1 I of tle Act, u.rc are of the opinion that
the physbal auailabilitg of goods is not so mtch releuant. The redemption

fine b in fact to auoi.d. such consequences flowing from Sectian 111 only.
Hence, the pdAment of redemption fine saues the goods from getting
confiscated. Hence, their physbal auailabilitg does not haue any
signLftcance for tmposition of red.emption fine under Section 125 of the
Act. We accordinglg ansu.rcr question No. (iii)."

775. We utould like to follout the dictum as laid. d.ou,n bg the Mad.r(Is
High Court in Para-2!, retened to aboue."

In the present case, it is clearly apparent that the Importer has wrongly
availed the benefit Sr.No.113 of Customs Notification No.12 /2O12-Cus dated
77.O3.2072 as amended vide Notilication No 28/201S-Cus dateri 30.04.2015 arld

Sr.No.130 of Customs Notifrcation No.50/2017 dated 30.06.2017vrith clear intent to

Page 45 of 51



evade the payrnent of duty. Therefore, the contention of the Importer
absence of availability ofgoods, cannot be conflscated is not tenabie.

that in

In view of the above, I find that 15096 MTs of goods viz. "Ground
Colemanite, B2O3 4Oo/o, Natural Boron Ore" appearing in Annexure A-1 to A-4
totally valued at Rs. 50,50,77,086/- (Rupees Fifty Crore, Fifty Lakh, Seventy Seven
Thousand and Eighty Six only) though not available are liable for confiscation
under Section 1 1 1(m) of t}te Customs Act, 7962.

29,4.5 In view of the above, I frnd that redemption Iine under Section 125 (1) is
liable to be imposed in lieu of confiscation of 15096 MTs of goods viz. "Ground
Colemanite, B2O3 4O/o, Natural Boron Ore" having assessable value of Rs.
5O,5O,77,086/ -, as detailed in Annexure A-1to A-4 to the Show cause Notice.

29.5 lllhether M/s. Welsuit Glass and Ceramics H. Ltd are liable for penalty
under the provisions ofSection 114A, ofthe Customs Act, L962?

29.5,1 I find that demand of differential Customs Duty amounting to
Rs.2,87,55,618/- has been made under Section 28$l of the Customs Acl, 1962,
which provides for demand of Duty not levied or short levied by reason of collusion
or wilful mis-statement or suppression of facts. Hence as a naturally corollarSr,
penalty is imposable on the Noticee under Section 114A of the Customs Act, which
provides for penalty equal to Duty plus interest in cases where the Duty has not
been levied or has been short levied or the interest has not been charged or paid or
has been part paid or the Duty or interest has been erroneously refunded by reason
of collusion or aly wilful mis statement or suppression of facts. In the instant case,
the ingredient of suppression of facts by the Importer has been clearly established
as discussed in foregoing paras and hence, I frnd that this is a fit case for
imposition of quantum of penalty equa.l to the a-rnount of Duty plus interest in
terms of Section 1 14A ibid.

29.6 Whether M/s, Welsuit Glass and Ceramics Pvt. Ltd are liable for
penalty under the provisions ofSection 114AA ofthe Customs Act, 1962?

29.6,L I a-lso find that the Show Cause Notice proposes to impose penalty on the
Importer M/s. Welsuit Glass and Ceramics Frt. Ltd. under Section 114AA of the
Customs Act, 1962. The text of the said statute is reproduced under for ease of
reference:

"If a person knouinglg or intentbnallg makes, signs or uses, or causes to be made,
signed or used, ang d.eclqrqtlon, statement or document uhich b folse or incorrect
in any mateial particular, in the transaction of ang business for the purposes of thi-s
Act, shall be linble to a penaltA not exceeding fwe times the ualue of goods."

29,6.2 I frnd that Noticee was well aware that goods viz. "'Ground Colemanite,
B2O3 4oo/o' " imported were actually 'concentrate of Boron Ore', however, t1:ey
falsely mis classified under Customs Tariff Item No. 2528OO9O instead of merit
classification under Tariff Item No. 25280030 and intentionally declared Sr.No.113
of Customs Notification No.l2 /2O72-Cus dated 17.03.2012 as amended vide
Notification No 28/2O1S-Cus dated 30.04.2015 and Sr.No.13O of Customs
Notification No.50/2017 dated 30.O6.2017in Bill of Entry with clear intent to evade
the payment of duty and contravened the provision of Section a6 $l of the Custom
Act, 1962 by making faLse declaratbns in the Bill of Entrg,. Hence, I find that the
importer has la:rowingly and intentionally mis declared the false/incorrect
description of goods and its Tariff Item No. and Notifrcation No. in respect of
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imported goods. Hence, for the said act of contravention on their oart, the noticee is
liable for penalty under Section 1 14AA of the Customs Act, 1962.

29.6,3 Further, to fortify my stand on applicability of Penalty under Section 114AA
of the Customs Act, 1962, I rely on the decision of Principal Bench, New Dethi in
case of Principal Commissioner of Customs, New Delhi (import) Vs. Globa-1
Technologies & Research l2o23l4 Centax 123 (Tri. Delhi) whereirL it has been held
that "Since the importer had made false declarations in the Bill of Entry, penalty utos
abo conectlg imposed under Sectian 114AA bg the original autlrcirg ".

29.7 Whether M/s. Welsuit Glass and Ceramics Pvt. Ltd are liable for penalty
under the provisions ofSection ll2lall LL2 (b), ofthe Customs Act, L962?

29.7.L I find that fifth proviso to Section 1 14A stipulates that ".vhere any penalty
has been levied under this section, no penalty sha-l1 be levied untler Section 112 or
Section 114" Hence, I refrain from imposing penalty on the importer under Section
112 of the Customs Act, 1962 as penalty has been imposed on them under Section
1 14A of the Customs Act, 1962.

29.8 Whether M/s. Welsuit Glass and Ceramics kt. Ltd are liable for penalty
under the provisions of Section 117 ofthe Customs Act, 1962?

29,A.L I find that Show Cause Notice also proposes Penalty uncler Section 117 of
the Customs Act, 7962. Section 117 of the Customs Act, 7962 rezrds as under:

117. Penalhes for contrauentinn, etc., not expressly mentioned.--Ang person uho
contrauenes ang prouision of thi,s Act or abets anA such contrauen;lion or utln faib to
complg with anA prouisinn of this Act u.tith u-thich it utas hi.s dutg tc, comply, tuhere no
express penaLty i-s elsetuhere prouided for such contrauenti.on or fairi.ure, shatl be tiable
to a penaltA not exceeding [one lakh rupees].

I find that this is a general penalty which may be imposed for various
contravention and failures where no express penalty is elsewhere provided in the
Customs Act, 7962. In present case, since express pena1ty under Section 114A of
the Customs Act,l962 for short palment of duty by reason of wi-ful mis-statement
arrd suppression of facts, and pena-1ty under Section 1 14AA of the Customs Act,
7962 for false declaration in Bills of Entry have already been found imposable as
discussed herein above. Therefore, I hold that Penalty under Section 117 of the
Customs Act, is not wa-rranted and 1ega,1ly not sustainable.

3O. Whether, Penalty under Section 112(a) & (b), Section 114AA and Section
117 of the Customs Act, 1962 should be imposed on Shri Gaurav H Thakkar,
Director of M/s. Welsuit Glass and Ceramics kt. Ltd?

3O.1 I find that Shri Gaurav H Tha-kkar, Director of M/s. V/elsuit Glass and
Ceramics Rrt. Ltd was responsible for import a.rld involved in deciding the
classificatiorr of the imported 'Ground Colemaaite B2O3 4Oak'and also in approving
mis- classilication of the sarne under Customs Tariff Item No.25280090 in the Bills
of Entry and thereby wrongly claimed the benefit of Sr.No. 1 13 of Customs
Notification No.72 /2O72-Cus dated 77.O3.2072 and Sr.No. 130 of Customs
Notification No.50/2017 dated 30.06.2017 treating the imported goods as "Boron
Ore' insprte of having the knowledge that the subject goods was 'Concentrate of
Ca.lcium Boron Ore'and its merit classi{ication was 25280030. Thus his act arrd

otuission rendered the goods liable for conflscation under Section 1 1 1 (m) of the

Page 48 of 51



Customs Act. 7962 ald thereby Shri Gaurav H Thakkar, Director rendered himself
liable for pena.l action under Section 112 (a) (ii) of the Customs Act,1962.

3O.2 I also find that the Show Cause Notice proposes to impose penalty on Shri
Gaurav H Thakkar, Director of M/s. Welsuit Glass and Ceramics Pvt. Ltd under
Section 114AA of the Customs Act, 1962. I find that $hri Gaurav H Thakkar,
Director of M/s. Welsuit Glass ald Ceramics Rrt. Ltd in his statement recorded on
06.01.2021 has specifically stated that 'Ground Colemanite' is used in
manufacture of Ceramic Glaze Mixture commonly known as Frit as such without
any processing Further, he stated that they imported 'Ground Colemanite
(Calcium Borate) B2O3 4Oo/o' of M/s Etimaden, Ttrrkey by declaring it as "Ground
Colemanite, B2O3 40%, Natural Boron Ore" as declared in all import documents of
their supplier M/s Asian Agro Chemicals Corporations, U.A.E. since 2016. Further,
on being asked, he categorically stated that they classified under CTH 25280090 so
because their supplier claimed as per all their documents that Ground Colemalite,
B2O3 4O%, Natura-l Boron Ore was to be classified under CTH 2528OO9O and they
were simply classiffing under the same heading since long and claiming the benefrt
of Notification. I find that from the Product Technical Data Sheet of "Ground
Colemalite", no where it has been mentioned as 'Natural Boron Ore', however
inspite of having the knowledge that impugned goods was actually 'Concentrate of
Boron Ore' they have mentioned/declared the description ofthe imported goods as

"Ground Colemanite, B2O3 4Oo/o, Natural Boron Ore" with clear intent to evade the
pa)ment of Customs duty by wrong availment of benefit of Sr.No. 113 of Customs
Notification No.l2/2O72-Cus dated 77.O3.2072 and Sr.No.130 of Customs
Notification No.50/2017 dated 30.06.2017 contravened the provision of Section 46
(4) of the Custom Act, 1962 by making fa.lse declarations in the Bill of Entry,.
Hence, I find that the Shri Gaurav H Thakkar, Director of M/s. Welsuit Glass ald
Ceramics Pvt. Ltd. has knowingly and intentionally made, signed or caused to be
made ald presented to the Customs authorities such documents which he knew
were fa1se arrd incorrect in respect of imported goods. Hence, for the said act of
contravention, Shri Gaurav H Thakkar, Director of M/s. Welsuit Glass ald
Ceramics Pvt. Ltd is liable for penalty under Section 1 14AA of the Customs Act,
1962.

3O.3 I a.lso lind that Show Cause Notice proposes penalty under Section 117 of the
Customs Act, 1962 on Shri Gaurav H Thakkar, Director of M/s. Welsuit Glass and
Ceramics Pvt. Ltd. From the findings as discussed in Para 30.1 & 3O.2
hereinabove, Penalty has been held imposable under Section 112 (a) (ii) of the
Customs Act,1962 for the act and omission on the part of Shri Gaurav H Thakkar,
Director of M/s. Welsuit Glass and Ceramics Pvt. Ltd which rendered the goods
liable for confiscation under Section 111 (m) of the Customs Act, 1962 ald Pena.lty
under Section 114AA found imposable for false declaration in Bills of Entry. Since,
specific penalty found imposable under Section 112 (a) (ii) of the Customs Act, 7962
& 114AA of the Customs Act, 1962 for contravention of Section 111 (m) and fa.1se

declaration in Bills of Entry, I do not find it worth to impose penalty under Section
117 of the Customs Act, 1962 which is for contravention not expressly mentioned.

31.
order

In view of the discussions and Iindings in paras supra, I pass the following
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31.1 I reject the classilication of tariff item 25280090 declared as "Ground
Colemanite (8203 4Oo/.) Natural Boron Ore" imported by M/s. Welsuit Glass ald
Ceramics Rrt. Ltd., Padra-Jambusar Highway Road, Gavasad, Vadodara-391440
ald given in the Bil1s of Entries, as mentioned in Annexures A- 1 to A-4 of the
Show Cause Notice and hold that the subject goods be correctly classified under
Customs Tariff Item No. 25280030 of the First Schedule to the Customs Tariff Act,
1975(51 of 1975) as "Concentrate of Ca-lcium Borate".

31.2 I disallow the benefit of the exemption of Basic Customs Duty (BCD) under (i)

Notification No.l2/2O72-Cus dated 77.O3.2O12, as amended (Sr. No. 113) (till
30.06.2077\ and (ii) Notification No.50/2017-Cus dated 30.06.2017, as amended
(Sr. No. i30) (01.07.2017 onwards) to M/s. Weisuit Glass artd (leramics Pvt. Ltd.,
Padra-Jambusar Highway Road, Gavasad, Vadodara-39 1440.

31.3 I confirm the demand of Differential Customs Duty amounting to
Rs.2,87,55,618/- (Rupees T\ro Crore, Eighty Seven Lakh, Fifty Five Thousand,
Six Hundred and Eighteen OnIy) as detailed in Annexures A-1 to, A-4 and
consolidated in Annexure-A5 of the Show Cause Notice, lenable on Boron Ore
Concentrate imported by M/s. Welsuit Glass and Ceramics Pvt. Ltd., Padra-
Jambusar Highway Road, Gavasad, Vadodara-391440 declaring as Natural Boron
Ore issued under Section 28(41 of the Customs Act, 7962 under the provisions of
Section 28(8) of the Customs Act, 1962 arrd order to recover the szrme.

31.4 Interest at the appropriate rate sha.l1 be charged ald recovered from M/s.
Welsuit Glass ald Ceramics Pvt. Ltd., Padra-Jambusar Highwety Road, Gavasad,
Vadodara-391440, under Section 28AA of the Customs Act,1962 on the duty
confirmed hereinabove at Pa-ra 32.3.

31.5 I hold the i5096 MTs of goods viz. "Ground Colemanite, E2O3 4O%, Natural
Boron Ore" appearing in Annexure A-1 to A-4 totally valued at Rs. 5O,5O,77,0861-
(Rupees Fifty Crore, Fifty Lakh, Seventy Seven Thousand and Eighty Six onlyl
liable for conliscation under Section 1 1 1 (m) of the Customs Act 7962. However, I
give M/s. Welsuit Glass ald Ceramics Pvt. Ltd., Padra-Jambus,ar Highway Road,
Gavasad, Vadodara-391440, the option to redeem the goods on llayment of Fine of
Rs,2,5O,OO,OOO/- (Rupees Two Crore and Fifty Lakh only) under Section 125 of
the Customs Act, 7962.

31.6 I impose pena,lty of Rs.2,87,55,618/- (Rupees Two Crore, Eighty Seven
Lakh, Fifty Five Thousand, Six Hundred and Eighteen Only| plus penalty equal
to the applicable interest under Section 28AA of the Customs Ac1, 1962 payable on
the Duty demanded and confirmed above on M/s. Welsuit Glass ald Ceramics Pvt.

Ltd., Padra-Jambusar Highway Road, Gavasad, Vadodara-3914'10 under Section
114A of the Customs Act, 1962 in respect of Bills of Entry deta:led in Annexures
A- 1to A-4 and consolidated in Annexure-A5 to the Show Cause Notice. However, I
give an option, under proviso to Section 114A of the Customs Act, 1962, to the
importer, lo pay 25"/o of the amount of total pena-1ty imposed, subject to the payment
of total duty amount ald interest confirmed and the arnount of 25ok of penalty
imposed within 30 days of receipt of this order.

31,7 I refrain from imposing any penalty on M/s. Welsuit Glass and Ceramics Pvt.

Ltd., Padra-Jambusar Highway Road, Gavasad, Vadodara-3914 40 under Section
112(a)& (b) of the Customs Act,1962.

31.8 I impose a penalty of Rs.5,OO,OOO/- (Rs. Five Lakh only) on M/s. Welsuit
Glass and Ceramics Pvt. Ltd., Padra-Jambusar Highway Road, Gavasad, Vadodara-

397440 under Section 1 14AA of the Customs Act,7962.
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31,9 I refrain from imposing arry pena1ty on M/s. Welsuit Glass and Ceramics Ptt.
Ltd., Padra-Jambusar Highway Road, Gavasad, Vadodara-391440 Bharuch under
Section 1 17 of the Customs Act,1962.

31.10 I impose a pena-1ty of Rs.5,OO,OOO/- (Rs.Five Lakh onlyl on Shri Gaurav H
Thakkar, Director of M/s. Welsuit Glass and Ceramics Brt. Ltd., Padra-Jambusar
Highway Road, Gavasad, Vadodara-391440 under Section 112(a)(ii) of the Customs
Act, ).962.

31.11 I impose a penalty of Rs,2,OO,OOO/- (Rs. Two Lakh only) on Shri Gaurav H
Thakkar, Director of M/s. Welsuit Glass and Ceramics B/t. Ltd., Padra-Jambusar
Highway Road, Gavasad, Vadodara-391440 under Section 114AA of the Customs
Act, 1962.

31,L2 I refrain from imposing any penalty on Shri Gaurav H Thakkar, Director of
M/s. Welsuit Glass ald Ceramics Pvt. Ltd., Padra-Jambusar Highway Road,
Gavasad, Vadodara-391440 under Section 117 ofthe Customs Act,l962.

32" This order is issued without prejudice to any other action that may be taken
under the provisions of the Customs Act, 1962 and Rules/Regulations framed
thereunder or any other 1aw for the time being in force in the Republic of India.

33, The Show Cause Notice No. VIII / 70-24 /Pr.Commr/O&A /2O2O-21 dated
28.03.2027 is disposed offin above terms.

?
(Shiv Kumar Sharma)

Principal Commissioner

1k
1)

DIN t2O2 4O7 7 LMNOOOOOOBFCD
BY Speed Post A.D /Hand Delivery/E Matl

F. No. VIII/ 10-24 /Pr Commr /OeA/2O2O-21.

To,

Date: 02.O7 .2024

M/s. Vlelsuit Glass and Ceramics Pvt. Ltd.,
Padra-Jambusar Highway Road,
Near D.G.S Gas Station,
Opp. Haldyn Glass,
Gavasad, Vadodara-39 1440

2. Shrt Gaurav H Thakkar,
Director of M/s Welsuit Glass and Ceramics Pvt. Ltd.,
Padra-Jambusar Highway Road,
Near D.G.S Gas Station
OPp. Ha1d;,n Glass,
Gavasad, Vadodara-39 1 440

Copy to:-

The Chief Commissioner of Customs, Gujarat Customs Zone, Ahmedabad.
The Additiona-1 Commissioner, Customs, TRC, HQ, Ahmedabad.
The Deputy Commissioner of Customs, Customs House Hazira, Surat.
The Superintendent, System, Customs, HQ (in PDF format) for uploading the
order on the website of Ahmedabad Customs Commissionerate.
Guard File.

1
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3
4
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