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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
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where the amount of duty and interest demanded and penalty levied by any ofltcer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;g eifis € sqRa clq-A { sdi Hi dqT{@ eiler+r0 gnl qiqr rr{n {@ efrr qrq dqT eqrqr
rrqT (5 ol {-{'q qErs tlr{r Fqg € offtrd. d A; As egn rqg.

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than iifty lakh rupees, ten
thousand rupees

tE {s 3na{r 6 Frg erForur t'Erqi, qii rlq {i6 fr to,z" efEI sTi w, sdi Ttr qr {-(s \rd iis fd-dr( i €, qT as } ro%

rrcr ori w, qEr a-{d tB fa-+r< q 6, qfo rgt qrgq 
r

(d) An appeal against this order shall lie before the Tribunal on pajment of l07o of tl.e duty demanded where duty or

duty alld penalty are in dispute, or penalty, where penalty alone is in dispute.

sm srltftqq o1 qrr rzg Nl & orf,rfd efd srfirf,{uT &. qqer ilq{ rdo entar q{- (o.}

rto efltsT fi if,s qr rrf,ftd a1 gEni fr loc qr ls-S orq q+q-r'& fts f5q rrq stfif, : - ers{rrT

(g1 otfre qr qT+fi wT .rr rercr+{ }. ftq Erqt .:ttieq }. srq FcA drq d oi Ew rii soe
ai qrBs.

6

Under section 129 (a) of tne said Act, every applicatioD made before the Appellate Tribunal-

(a) in an appeal for gant of stay or for rectiflcation of mistale or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees

OIA No.MUN-CUSTM-000-APP - I 56-25 -26

p
E

,$

Page 3 of 13

(E)

,'\.

(c)



OIA No.MLIN-CUSTM-000-APP -1 56-25 -26

ORDER.IN-APPEAL

Appeal has been liled by M/s. Maersk Line India Pvt Ltd., PD Plaza, 1st

floor, Plot No.3 Sector-9A, Tagore Road, Gandhidham Gujarat 37O2Ol,

(hereinafter referred to as the AppellantJ in terms of Section 128 of the Customs

Act, 1962, challenging the Order-in-Original no. MCH/309/TD IACIMCD/24-25

daled 29 .O7 .2O24 (hereinafter referred to as 'the impugned order) passed by the

Assistant Commissioner, Customs House, Mundra (hereinafter referred to as the

'adjudicating authority).

2. Facts of the case, in brief, are that M/s. D3 International, having

their registered office at plot no. 1,2,3 Shree Navkar Industrial Park, Survey No.

55-1 Plot No. 1-3 Meghpar Borichi-Anjar 37O110, holder of Import Export code-

-AJQPD2586D lO are engaged in the business of Import and Export. They

imported TEAK WOOD ROUGH SQUARE from ECUADOR vide BL No.

1KT937693 dated 14.12.2023 in 05 containers under BE No. 2174046 dated

16.02.2024. Shri Dipak Doshi on behalf importer M/s. D3 International, filed a

complaint under CPGRAM- registration number CBOEC /E 12024 10001268

dated 19.02.2024 against shipping line M/s. Maersk Line India Pvt. Ltd and

requested the Commissioner of Customs, Mundra Customs, to take necessary

action against the shipping line M/s. Maersk Line India Pvt. Ltd, whor.hhVe".:
t

always raised CFS Nomination Charges Invoice in the Name of "Additional I

Service" i.e. 3OOO+GST (For One 20 Feet Container) ald also forced them

the CFS nomination charges. I
'^

*

|: ,

'Jc 
t

Based on the said complaint, the Adjudicating Authority issu

letter to M/s. Maersk Line India Pvt. Ltd vide F. No. CUS/MCD/MISCl56/2023

dated 22.02.2O24 seeking them to reply in the matter within 03 days of receipt

of the said letter and subsequently M/s. Maersk Line India Pvt. Ltd vide their

letter dated 26.O2.2024 submitted their reply stating that:-

(i) There is no restriction under the Customs Act, Rules, Circulars or

Notifications, thereunder, restraining carriers from levy.ing a charge on

importers for moving containers to non-empanelled CFS of the carrier.

(ii) They as a carrier levy this charge because when a container is moved

to a non-empanelled CFS, the said container will have to be tracked by

Page 4 of 13
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them additionally and separately. It is for this additional tracking which

they have to undertake, they levy this charge. Since, they incur

additional charges, the charge is levied and thus, it is not unfair or a

profitable levy.

(iii) The Handling of Cargo in Customs Areas Regulations, 2009 (HCCAR)

as quoted does not apply to carriers. HCCAR is applicable to CFS/ICD

only.

(iv) The Facility Notice relied upon is not a Rule/Circular/Notification

within the meaning of Section A7(2) of the Customs Act. Hence, it

cannot be the basis by which the provisions of the Customs Act can be

sought to be enforced. The Facility Notice is only a guideline, and it is

not a compulsory statutory mandate to be complied with.

(v) For this purpose, they rely upon Judgment of CESTAT Mumbai in CMA

CGM Agencies India Private Limited VS. Commissioner of Nhava Sheva

2Or4 (3O9\ ELT s04.

I

Hence, activity conducted by them on levying extra charge is no manner

illegal or unlawful. Thus, they requested to drop / dismiss the

complaint without initiating any action.

2.2 Thereafter, a Show Cause Notice was issued to M/s. Maersk Line

India Pvt. Ltd, to show cause and explain to the Assistant Commissioner of

Customs(MCD), as under:

i. Why penalty should not be imposed under Section ll7 of the Customs

Act, 1962 on failure on part of the above, in violation of Handling of cargo in

Customs Areas Regulation, 2009(HCCAR,2009) and Sea Cargo Manifest and

Transhipment Regulations, 2O 18 by way of dis-honouring of public notice issued

by the Customs Department.

t'

',1

'a
I

2.3

order:

Consequently, the Adjudicating Authority passed the following

He imposed penalty of Rs. 4,0O,OOO/- (Rupees Four lakhs only) on the

appellant under Section 117 of the Customs Act, 7962.

1.
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Being aggrieved with the impugned order, the Appellant has {iied the present

appeal wherein they have submitted grounds which are as under:_

3.1 The appellant has submitted that the Adjudicating Authority has

failed to consider that there is no restriction on the Appellant under the customs
Act, Rules, circulars or Notification thereunder from levying cFS Nomination

charges. The Adjudicating Authority has failed to take into account the expenses

that are incurred by the Appellant for keeping track of the containers in a non-

empaneled container Freight station and has passed the impugned order

mechanically without considering the submissions of the Appellant.

3.2 The Adjudicating Authority has failed to appreciate that the

consignee was informed in advance with respect to the additional charges that
might be imposed in the event of nomination of non-empanelled cFS and only

after the same was agreed by the consignee, the said services were rendered to

the consignee. It is pertinent to state at that relevant point of time, the importer
agreed to pay the additional charges without any demur or protest. The

Adjudicating Authority has failed to take into account the fact that the cFS

nomination charges are the actual expenses that are incurred by the Appellant

for keeping track of the containers and the same is not an unfair or a profita
levy for unjustly enriching the Appellant. The Adjudicating Authority has e

in applying the provisions of Handling of Cargo in Customs Area Regula t
Ethe Appellant, since the Regulations applies only to Customs Cargo g

Providers and the Appellant will not fall within the ambit of customs.
Service Provider and are governed only by the SCMTR, 2O1g.

C

-:-

3.3 The Adjudicating Authority has failed to take note that the Handling
of cargo in customs Area Regulation,2oog does not apply to carriers or the
agents of the carriers. The provisions of HCCAR, 2o09 apply only to the customs
cargo Service Providers (ccsp). The carriers do not fall within the definition of
the Customs Cargo Service provider and hence no penalty can be imposed on
the carriers for an alleged violation of ttre HCCAR, 2009. The Adjudicating
Authority has failed to appreciate that if the containers are taken to a non_

empanelled CFS, the Appellant has to track the containers by employing

Page 6 of 13
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sufflcient manpower. Therefore, the additional charge levied is justifred and the

same is not in violation of the Customs Act or any Rules or Regulations framed

thereunder. The Adjudicating Authority has failed to take into account that no

penalty can be imposed for alleged violation of a Public Notice 51/ 20 17. A Public

Notice or a Facility Notice is not a Rule or Circular or Notification and is only a

guideline issued for the purpose of internal administration. Therefore, imposition

of penalty for alleged violation of a Public Notice is beyond the powers conferred

under the statue.

3.4 The Impugned Order is bad and erroneous, as it relies upon the

Public Notice No. 51/2O17-18 dated 23.03.2018 issued by the Commissioner of

Customs, Mundra. Whereas a Public Notice/Facility Notice is only for the

purpose of internal regularization of the procedures to be adopted and they do

not have the force of law and violation (if any) of the same is not subject to any

proceedings under the Customs Act. The Adjudicating Authority has failed to

appreciate that the Public Notice relied upon is not a

Rules/Regulations/Notifrcations or Orders within the meaning of Section 141(2)

of the Customs Act. Hence, it cannot be the basis by which the provisions of the

Customs Act can be sought to be enforced.

3.5 The CESTAT Mumbai in CMA CGM Agencies India Private Limited

VS. Commissioner of Nhava Sheva 2014 (309l, ELT 504 has held that,

"3.The appellant is under obligation and dutg bound to return tLe containers

remoued from the Port, back to the shippirq line uithin a period of sk

onths. For this purpose, the appellant has also entered a running Bond
I

uith the Customs Department to ensure that the containers taken out of the

port (inland) are to be exported uithin a span of six months, failing uhich

a)stoms dutA attracts on such imported containers, for uhich under tenns

of contract, the appellant become liable. TLnts, in order to protect its tnterest,

the appellant charges an amount of Rs. 2,5O0/ - per container to ensure the

return, as it has to emplog additional resource of manpower to monitor the

container which goes otlrcr CFS than tLrc regular CFS of Shipping line.

Rrther, in case the contatner rs lost or untraceable subsequently, the

appellant is liable for cost of the container other than import dutg on tLe

container along with fine and penaltg....

,in

ts
I ..
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3.6 It is submitted that the same was reiterated by CESTAT

Bombay in the case of United Arab Shipping Agency Co.(I) p.LTD. Vs.
C.C.(Import), JNCH, Nhava Sheva 2014(310) E.L.T.933 (Tri Bom) and the
same is extracted as follows:

3 '7 The Adjudicating Authority without considering the judgements

mentioned supra, has mechanically held that the said judgements are not
applicable to the present case, despite the said judgements are direct authorities
dealing with identical question of law and facts. The Impugned order is
erroneous and bad in law, there is no restriction under the customs Act, Rules, ..

circulars or Notifications, thereunder, restraining carriers from reaving a c
on importers for moving containers to non-empanelled cFS of the carrier. ,FJ

no violation as alleged has been committed by the Appellant. tg

t

3.8 As per the judgment of the Delhi High Court in GLOBAL IMPEX
,!9

MANAGER, CELEBI IMpoRT SHED 2023 (8) E.L.T. 324 (Der.l it has been herd
that coliecting of penalty based on a public Notice is without authority of 1aw and
the same is ultra vires the powers of a commissioner under the customs Act or
Act or Rules or Regurations. Therefore, in view of the foregoing, it is submitted
that there has been no violation of any of the provisions of the customs Act and
it is prayed that the penar action contemprated under the provisions of the
Customs Act is dropped.

Personal hearing was granted to the Appellant on O2.OZ.2O2S,
following the principles of natural justice wherein shri p Giridharan, Advocate,

4
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Hauing considered tle iuat contentions and. on perusing of copg of
ttre Facility Notice No. 69/2011, I find that it nowtLere refers to the

Section H 1(2) of the Customs Act. FTtrtler, in the facts and-

circumstances, I find that tLrc shotu-cause notice i"s uague, as tLe gist
of allegation and period is not found. mentioned. The uhole
proceedings are uitiated for lock of proper show_cause notice. Thus, I
hold tlnt the notice is uague and I set asid.e tLe impugned ord"er as
u-tell as tlrc Order-in-Oiginal imposing the penalty on tle appellant.

77rus, the appeal is alloued in fauour of tLrc appellant utth
consequential relief, if ang.
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appeared for the hearing and he re-iterated the submission made at the time of

filing the appeal.

5. I have carefully gone through the case records, impugned order

passed by the Assistant Commissioner, Customs House, Mundra and the

defense put forth by the Appellant in their appeal.

5.1 On going through the material on record, I find that the following

issues are to be decided:

(1) Whether Public Notice No. 51/2017-18 dated 23.03.2018 is a legally

binding instruction.

(ii) Whether the Appellant, as a Shipping Line f Carcier, contravened the

provisions of the said Public Notice by levying additional charges for

movement to un-empaneled CFS.

(iir) Whether the imposition of penalty under Section 117 of the Customs

Act, 1962, is legally sustainable and proportionate for such a

contravention.

'I

Public Notices are issued by Commissioners of Customs under

(2) of the Customs Act, 1962, which empowers them to specify the

"manner" in which goods shall be received, stored, delivered, dispatched, or

otherwise handled in a Customs area. Such Public Notices, though not "rules"

or "regulations" in the strict sense of delegated legislation, are binding

administrative instructions for the effective transaction of Customs business

within their jurisdiction. They are intended to ensure smooth and transparent

Customs procedures. By extension, Public Notices issued by Commissioners

within their statutory powers are binding on all stakeholders operating within

their jurisdiction.

5.3 The World Customs Organization (WCO) plays a crucial role in

developing international standards and recommendations for Customs

procedures to facilitate legitimate trade. The World Customs Organization (wCO)

, to which India is a signatory, emphasizes key

1

tion 141

Revised Kyoto Convention (RKC)

Page 9 of 13
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principles such as simplilication, harmonization, and transparency of customs
procedures. The RKC emphasizes that all information of general application

concerning customs law and procedures should be readily available. By issuing
a Public Notice that explicitly prohibits certain charges, customs ensures

transparency regarding the costs associated with cargo movement and brings

predictability to the trade environment. This prevents hidden or arbitrary fees

that can disrupt supply chains and increase the cost of doing business.

5.4 The WCO advocates for simplified Customs procedures. Unregulated

additional charges for basic logistical choices (1ike cFS nomination) introduce

complexity and non-uniformit5z. The public Notice aims to simplify the cost

structure and harmonize practices, ensuring that importers have a clear

understanding of permissible charges. The wco promotes fair and equitable

treatment for all traders. Allowing some carriers to lely additional charges for

services that shouid be part of the standard offering or regulated within the

customs ecosystem can lead to discriminatory practices and an uneven playing

field. The Public Notice seeks to ensure fairness by prevenring carriers from

imposing conditions that restrict the importer's choice or add undue financial

burden. while not directly related to risk management, ensuring transparent

and compliant trade practices, as sought by the public Notice, indirec

contributes to a more controlled and less vulnerable trade environment,

Customs to focus resources on higher-risk areas.

5.5 The objective of Public Notice No. 51/ 2017- 18 is to prevent er

&
IE

charges and ensure transparent and predictable costs for importers rela

cFS nomination. This directly aligns with the wco's recommend.ations on"t-a#: "t
facilitation, which aim to reduce trade transaction costs and enhance

predictability. By regulating the charges for choice of cFS facility, customs is
promoting a fair and transparent environment for trade, which is a core tenet of

modern customs administration. such measures are crucial for ease of doing

business and preventing monopolistic practices. Therefore, public Notice No.

5l l2ol7-18 is a legally binding administrative instruction issued within the

powers of the commissioner of customs and is consistent with the principles of
trade facilitation advocated by ttre World Customs Organization.

5.6 The Public Notice explicitly states that ,,shipping line/steamer agent

should not prescribe/put any extra condition on the importer opting to avail
choice of cFS facility..." The Appellant's act of levying ',Additional Import service,,

Page 10 of 13
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charges for moving containers to un-empaneled CFS is a direct contravention of

this clear directive. While there may be a contractual agreement between the

carrier and the importer, such private contracts cannot override or circumvent

regulatory instructions issued by Customs authorities for the orderly conduct of

Customs business. The Public Notice aims to regulate a practice that affects the

overall Customs clearance process and the costs borne by importers, thereby

falling within the Customs' regulatory ambit.

5.7 The Appellant's argument that HCCAR, 2009, does not apply to

carriers is a narrow interpretation. While HCCAR primarily governs "Customs

Cargo Service Providers" (Custodians), carriers play a crucial role in the

movement and handling of cargo within Customs areas. More importantly, the

Public Notice is issued under Section 141(21 of the Customs Act, which applies

broadly to "any person" handling goods in a Customs area. The SCMTR, 2018,

also places responsibilities on carriers regarding manifest filing and cargo

movement. The Public Notice is a specific instruction to Shipping Lines/Steamer

Agents, irrespective ofwhether they are directly covered by all aspects ofHCCAR.

Their role in the logistics chain makes them subject to such directives aimed at

smooth and transparent cargo handiing. Therefore, the Appellant's action of

additional charges for movement to un-empaneled CFS directly

nes the explicit prohibition contained in Public Notice No. 51 l2Ol7-18.

e
,l Section ll7 of the Customs Act, 1962, is a residuary penalty

that applies when any person contravenes any provision of the Act or

omply with any provision of the Act (including rules, regulations,

notilications, and orders issued thereunder) where no express penalty is

otherwise provided. Since Public Notice No. 5l /2017 -18 is a valid administrative

instruction issued under ttre Customs Act, its contravention falls squarely within

the ambit of Section 117 of the Customs Act, 1962. The Appellant's argument

that a Public Notice cannot be the basis for a penalty is incorrect. Any failure to

comply with a binding instruction issued under the Act can attract Section 117

of the Customs Act, 1962.

5.9 The Appellant has referred to various judicial pronouncements viz.

CMA CGM Agencies India Private Limited VS. Commissioner of Nhava Sheva

[2014 (309) ELT 504 (Tri. Bom.)] and United Arab Shipping Agency Co.(I) P.LTD.

Vs. C.C.(Import), JNCH, Nhava Sheva [2014(310) E.L.T.933(Tri. Bom.)]: These

cases dealt with speciiic issues of carrier obligations regarding container return

I on

stoc
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and were not primarily about the general enforceabiliqr of public Notices
regarding charges. They are distinguishable as they do not directly address the
power of customs to regulate charges for trade facilitation through pubric

Notices. The present case is about a direct violation of a specific instruction
aimed at preventing unfair trade practices.

5.10 Global Impex VS. Manager, CELEBI IMPORT SHED [2023 (S) E.L.T.

52a (Del.)l: This case held that collecting penalty based on a public Notice is
without authoritjr of law. This judgment needs to be considered in its specific

context. If a Public Notice attempts to create a new offence or impose a new levy

beyond the scope of the Act, then it may be ultra vires. However, if the public

Notice is merely reguiating a procedure or ensuring transparency in existing
commercial practices to facilitate customs business, then its contravention can

be penalized under the residuar5r section 117. In the present case, the public

Notice seeks to regulate the manner of charging for cFS nomination, which falls
within the customs' mandate to facilitate trade and ensure fair practices. The
penalty is for non-compliance with a valid administrative instruction, not for an
offense created solely by the public Notice.

5.11 The penalty imposed is {4,00,000/-, which is the maximum
prescribed under Section 117 of the Customs Act, 1962. Given the Appe

position as a major international carrier, their widespread practice o

such charges, and the impact ofsuch practices on trade facilitation an

of imports, the quantum of penalty is justified. The intent of the pu

was to ensure transparency and prevent arbitrar5r charges, and the Ap

continued practice despite the public Notice demonstrates a disregard for
regulatory instructions. Therefore, the imposition of penalty under section 117

of the Customs Act, 1962, is legally sustainable and proportionate.

6. In view ofthe detailed discussions and lindings above, this appe ate

authority concludes that the appeal filed by M/s. Maersk Line India pvt Ltd is
not sustainable on merits. In exercise of the powers conferred under section
128,4 of the Customs Act, 1962,I pass the following order:

(i) The imposition of penalty of <4,00,000/- on M/s. Maersk Line India pvt

Ltd under Section 117 of the Customs Act, 1962, as confirmed by the
impugned order, is hereby upheld.
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7. The appeal filed by M/s. Maersk Line India pvt Ltd is hereby rejected.

\'.tl
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By Registered post A.D/E-Mail

PrA)

Commissioner (Appeals),

Customs, Ahmedabad

Date: O8.08.2O25
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To,

M/s. Maersk Line India Pvt Ltd,
Office No. 2, 1st Floor, P.D. Plaza,

Plot No. 03, Sector 9A, Tagore Road,

Gandhidham, Kutch, Gujarat-37020 1.
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The Chief Commissioner of Customs, Ahmedabad zone, Custom House,
Ahmedabad.

The Principal Commissioner of Customs, Custom House, Mundra.
The Asstt Commissioner of Customs, Custom House, Mundra.
Guard File.
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