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1 l,rE tfi s-q ffi't Fdl-ffi.& ft* W-=U*=- 1+ ilq q6 qr8 loql rqr

d

2

This copy is granted free of cost for the private use of the perlon to whom it is issued

dlqr{@ rtluftqc rgez o1 Ur{r 12e d d trl (q2{I ssl d

(6(
(a)

(E(

*fbrd S qqd & sqeJ q ot{ ef* {s r{rt{r € o{qi qi orTEf, rrc{s eror d d
6r uTi{r 01 qda Eff irrfts t : qoti & ciec arq{ I{fuszsgtH nfuq rra}fi q{frE;l),

fit r+rcq, (rrqv fdqm} qqE qrf, q{ ftd} o} Srlerur ;+ri-ec rqa os Ff,A i.
Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the

following categories of cases, any person aggrieved by this order can prefer a Revision

Application to The Additional Secretary/Joint Secretary (Revi:iion Application), Ministry

of Finance, (Departnrent of Revenue) Parliament Street, New E,elhi within 3 months from

the date of communication of the order.

ftsftiRa sqtrrn 3ntsvo.de. .e lating to:

itfE + disq t .yrcrFco cld

any goods im ported

BA ffi'ffi i oTET ,rql ffi rnd il I{&' rrmq e{FI q-{

I rrq rnd qT ss rrdq e{Fr qr rart qB fr frT 3ftfl&rn qr( vdrt l qri w qr ss
l.rq e{T;r q{ sfrri rrs qrf, ol qrxr d rrtl4ro qro € of d.
any goods loaded in a conveyance for importation into India, but which are not unloaded

at thcir place of destination in India or so much of the quantity of such goods as has not

beerl unloaded at any such destination if goods unloaded at such destination are short
of the quantity required to be unloaded at that destination.

dlqr{@ rrf}iiqc, 1962 & e{qrq x dqr uvil ortfl+ q+rg ,rg
qn 3ffirq,n.

& r5a qw

Payment of drawback as provaded in Chapter X of Customs Act, 1962 and the rules made

thereu nd e r,

glte{ur .nffi * qt-Tra ffi qtFg trqd f,{{T
qrq o1 qlq.fr sis s€'& srq ftSfufud orrrqm €oc iti qlftI

ev tsron a pplication should be in such form and shall be verified in such manner as

ed in the relevant rules and should be accompan ed by :may be specifi

(6) dieql c€, 1870 {{ q.5 orfia fi ]Iq 3IlsR {s .qTd;

qrtd r] Gfrqrd

b

(II (

(c)

3

1

a qftqi, ftrr+1 \16 qfr fr q{re i-€ of qrqrcq go Ere arn 6t+ arFde

(a) 4 copies of this order, bearing Court Fee Stamp of paise ffty only in one copy as

prescribed under Schedule 1 i tem 6 of the Court Fee Act ,1870
{TEd ftr?ET e .lidI4t €T?.{ {d 4 ,qfrd(E)

("b ) 4 copies of the Order-in-Original, in addition to relevant docurlents, if any

gifler"T E fu untic #I ffii 
--(c) 4 copies of the Application for Revision

(q) g{r1a{ur G{r .{fqfiq.n , rs62 Gqr €{il 3fq

s{k, aT{,(rs,qd ric ffiE n-d e {Rd&' 3{tlt{ oadr t q q. zoor.6s"wq fr q}qEDqT {.t000/-

(r.-rrq gfi 6qR crd l, .isi r{} rncor dt, Q s6 fu6 1{T166 & qqrfu qorc d.3at.o 61a qfu.
qft {o, qtTr rrqr qfq, srTr.n rrqr (s 01 nRr olrt sqq rto drts ql ss€ oq d d tC ak' e
sq d r.zoor- eftr qk cm orc € erlto el d q1-s & s-q q F.l0o0^

The duplicate copy of the T.R.6 challan evidencing payment ,>f Rs'200/- (Rupees two

ees one thousand only) as th(: case may be, under the
(d)

Hundred only) or Rs.1,000/- (Rup
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OIA No. MUN CUSI'M OOO Al'L' O27 '25'2(

Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being thc

prescribed in the Customs Act, 1962 (as amended) for Filing a Revision Application

CC

ti

ol

ot
-

the amount of duty and interest demanded, fine or penalty levied is one

less, fees as Rs.200/- and iF it is more than one lakh rupees, the fee is R

vqc.r a
1e62 e1

lakh ru peF

s.1000/-,

6E-;iftI
129 q (1)

4 qds.2 3{ $d-d qrcd & qrrll 3{dl

qrexT € e{r6d cEqs o-rm d A a dlqr{@ efqBqq

qfr

El{I

I

F:
rO

5

o{fi{ efdd}.9.-3 d muE-6-, atfrq silrE {co e}r €sr o'{ GIdh 3'rf}o-rq & {rher

Frq-Ffifua qfr tr{ rrfi-f, o-r s-f,d A
In respect of cases other than these mentioned under item 2 above, any pergon

aggrieved by this order can flle an appeal uncer Section 129 A(1) of the Customs {ct,
1962 in form C.A.-3 before the Customs, Excise and Servtce Tax Appellate Tribunall at

the following address 
' i

dlqr{@', Siq|E {cr d Custom s, Excise & Service Tax Appell te

erfrftq3f$f,{cT, qBd friq fl6 Tribu na l, west zonal Bench

g(, eRlradr. 3{6qafEE- lB o o 1 6

2nd Floor, Bahumali Bhavan,

Nr.cirdhar Naga r Pridge, AsaTWa,

Ahmedabad-380 016

,ffi_orJRr 12e ( rer &- srjlqoilr{ftqc', 1962 1952 ,i1

Ercr 12e C (1) & 3{fin 3{fif, rt srq FrsltrR{a {id sf,n a}.1 ai?q

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1

the Customs Act, 1962 shall be accompanied by a fee of

Gt) i qqtrreffi rdl ffii-ffiru-tr-mlr-orfr dt{t lll ll ,rqr E-o.:ir
dr{t drrrrrT rrqr (s qfl {f,c qfu ortr Fqg qr sqt 6q d d \rf, dsn uuq

(a) where the amount of duty and jnterest demallded ilnd penalty Ievied by any ofFicer oF

Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

I or

dl:G
e es;

d q-di frtd} detgtr 3.rltt6rfi 6Rl qirfl rrqr rod
qts drs sqs € 3{firo tl afaq oqd qqrs f,rcs 3.rftrd

3{{

s
rl

I EFTTqI ITq] es 61 {f,q
d; qiq oEn rqq

ere the amount oF duty and interest demanded and penalty levied by any office

Customs in the case to which the appeal relates is more than five lakh rupees but
exceeding fifty lakh rupees, five thousand rupees;

a qrc-a q6i ftrdi dtTIT@ orfirorf an qlrn .fSl \1C, .1fr{

(fl EqI{ {'qg.dqT f,rrI.IT rrqr rs 01 {f,q qrrls m{q Fqg € +rR{o d d;
where the amount of duty and interest demanded and penalty levied by any office
Customs in the case to which the appeal relates is more than fifty lakh rupees,
thousand rupees

3rl}f,{ur }, $l]{i,

(TI)

{s

ljn

!l

er section 129 (a) of the said Act, every apptica!on made before the Aoge|ate Tr bunat
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or
(b) for restoratlon of an appeal or an applica|on shall be accom panied by a fee of Ftve Hundred rupees

qi-T,rq {.c6E "/,10 'jr<tmii,n, rdVoqr-ft."n +i aeE-id?',q aii, q,.ro 
"&lqt, qaiS+oes, -dr(ie, qfd{si qr\"n 

r

An appeal against this order shall lie before the Tribunal on.paymeot oF logo oF the duly dernardr:d wtrere duty
or duty and penalty are in dispute, or penalty, where penalty alone is l| dlspute ]

gffil o1 tlm rzs gy & er<dd-.ffiwft{o{"rE TtrlQr (rq{ rdo .rrta{.r,, @l fu
otttqr &ftq qr .rerRrd @1 qqrG &

qa d'r q-cqE# +. Ffic
frq ql lirdl s{q r*s{ + Itc fu{ r1q erfl-o : - e{r{
qrqt 3iriEn fr flq ord qiE s1 6r {@ d} So-r di

qr ltq,
qfas.erflo qr e{r+fi

Und

6
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ORDER.IN-APPEAL

. M/s Shrec Agro International, (lEC No. 515014635), M S No' lllO9 187'

car Gayatri Magaj, Visnagar Roacl, Unjha - 384170 (here nafter referred to as

c Appcllant,) hzrvc filcd the present appeal challenging the order-in-original

No. MCH/At)C/MKl2O1 /2023-24 dated 06.11.2023. (hereinafter

fcrrcd to as 'thc impugncd order') passed by the Additicnal Commissioner,

mport o^cction, Custom House, Mundra (hereinafter referred to as 'adjudicating

l.l , Ilacts ol thc case, in brief, arc that the Appellant had filed a Bill of Entry

o. 7 43582 L datcd 19 .O8.2O23 through their Customs llroker M / s Aarkay

arine Agencic s (AAFI-A7222FCFiOO 1) for clearance of 27 .OC MTs Kgs of "Cumin

cdd s(Re-lmport)" having an assessabl(: value of Rs. 1,31,38,740 /-. The said re-

mported goods arc cove red under Bill of lading No. 5,4I/1163/ 2023-24 dated

I 1.O5.2023 issucd by thc Appcllant at the time of Export. The said re-imported

ds w<:re cxportcd vidc Shipping Bill No. 99446a1 datt:d 11.05.2023. The

ctails of l?c-importcd goods are as under: -

Table- A

Description as

per Bill of
Entry &
Commercial
Invoice

Cumin Scc<ls

(Re-l mport

1 .2 On rc import of thc said cargo, the sample s vi<le sample ID no

ItNCC2O23O0 OOO327 u'c.rc drarn,n by the Food Safety and Standards Authority

O[ Tr]dia (FSSAI) officcr, Munclra. Thc goods declared as cumin Seeds (Re-

f 
rnprrrtl rrr.rghing 27Ot)0 Kgs having Assr:ssablc Value of Rs 1,31,38'7401

l()\,Cr.ccl unclcr Ilcm No. 1 of tl-re said Bill of Entry and as Cetailed in Table-A

I.,bou", *,r" rcjr:ctcrl for Noc for homc cohsumplion by the FSSAI authorities

I

I Page 4 of 15
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Assessabli ,'l

Value (in.Rs.)
Net Weight
(In KGS)

1,31,38,740.0027000

Declared

CTH

09093129
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per Bill
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OIA No. Mr.lN CUSTM 000 At'P O27 25

stating that " Sample Does not confirm to the prouisions of FSS Act, rules

Regulations made thereunde r."

1.3 From the above, it appeared that the goods declared as " Cumin St:cds (R

Import)" weighing 27OOO Kgs having Assessable Value of Rs. l,3I ,38,74o

covered under item no. 1 of the said Bill of Entry were rejected for ho

consumption by the FSSAI authorities. FSSAI did rrot find thc gootls fit'lor ho

consumption. Prima facie, it is seen that said cargo is mainly for the hu

consumption and such conditions are not fulfilled during FSSAI test, hcnce,

re-imported goods may not be cleared from Mundra Port and the same

required to be re-exported. The failure of the sample resulted into rttr

compliance of the provisions of Food Safety & Standards Act, 2006. Thcrcfo

such goods would be treated as prohibited for import and action on such

is to be taken under the Customs Act, 1962.

t.4 The Appellant vide letter dated 3 I . 1O.2023 had requcstcd to a.lli.rw ttr

to re-export the goods to third country.to their ncw buyer M/s (iaizrxy Foodstu

Trading LLC, Shadah Media City, Sharjah, U.A.E. The Appellant had submit
'-

a Plofnrrna Invoice/ Contract bearirll No- SAl/7052ffi/ daLccl 20. 10.2023 w lri.

was executed between the hew buyer M/ s Galaxy Foodstufl Trading

ah, U.A.E and the Appellant M/ s Shree Agro Intcrnational. The

orma invoice/ Contract is for re-export of the above stated cnti

ent weighing 27O0O KGS and having fresh contract value of US

00 i.e. Rs. 1,19,35,350/-,750.

1.5 From the above it appeared that the goods declared as "Cumin Seeds (lQ

Import)" weighing 27OOO Kgs having Assessable Value of Rs. 1 ,3 1 ,38,7 40 /
appeared to be liable for confiscation under Section 1l I (d) of thc Customs A

1962 and the Appellant also appeared liable for penal action under Section I I

(a)(i) of the Customs Act, 1962.

7 .6 The Appellant vide their letter dated 3l .1O.2O23 had reque sted to

export the goods to their new buyer M/s Calaxy Foodstuff Trading LLC, Sharj

U.A.E. They also submitted that tl-rcy don't rcquirc Shou, Causc Ndti.c au

personal hearing in this case.

1.7 The above matter was adjudicatcd vidr: impugncd ordcr by th
P age 5 of
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d.judicating authoritv wherein shc ordered as under :-

(i) Shc ordercd lor confiscation of re-imported goodsr declared as Cumin

Scc<ls(lic- lmport)" weighing 27000 Kgs having Ass essable Value of Rs.

131 3a,74ol- imported vide Bill of, Entry No' 7435821 dated

1g.O8.2023 under Section 111(d) of the Customs \cl, 1962. However,

shc gave an option to thc Appellant to re-export the confiscated goods

on paymcnt of rcdcmption linc of Rs. 16,00,000/' under Section 125

ol thc Cusl-oms Act., 1962.

(ii) Shc imposed a penalty of Rs. 8,0O,000on the Apptllant under Section

I 12 (a)(i) of the Custom AcL, 1962.

(iii) She also allowed the Appcllant to re-export the goods declared as

Cumin Sccds(Re-l mport) wcighing 27OO0 Kgs having Assessa'ble

Valuc of Rc 1 ,3 1 ,3i1,740/ - covered under item no. 1 of the said Bill of

Rnlrv 1o thc ncw overseas buver.

8 It is in thc above conl.cxt the Appellant has filed the present appeal in

rms of Sccl-ion 128 of Customs AcL, 1962 before this rrppellate authority

cking to sct asidc thc imPugn ed order dated 06. ll.2o2:; so passed

dclitionarl Commissioncr(lmport), Custom House, Mundra

2 SUB_IIIEEIQNS_QE IHE APPELLANT:

- 'l'hc impugnr:cl ord<-'r passed by thc adjudicating authc,rity is without

application of mind inasmuch as such order is against the settled legal

position. It is a scttled legal position that in cases of re-export of goods'

rcdcmption finc r-rnder Scction 125 akrng with penr ty under Section

1 12(a) of thc Customs hct, 1962 is not imposable' Th': law as regards to

noh-imposition of redemption fine under Se,ction 125 ind non-imposition

of pe nalty undcr Scction 1 12(a) of the.Customs Acr, 1962 is settled by a

(::rlena of dccisions of the Hon'blc Tribunal and the Hon'ble Supreme

6ourt. Thc Hon,b1: Tribunal in the case of M/s. Padia Sales Corporation

rcport.cd at L992 (21 TMI 22L came to a conclusion that section 125 of

Page 6 of 15
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the Customs Act, 1962 is only applicable when t.he Appcllant <:hooscs t

redeem the goods for home consumption and such redemption fine cann

be imposed when the goods are of re-export of the goods. RelevanI para:

"In this case, similarlg, Additional Colleclor bu his order confLscutetl t

goods for contrauention of prouisions under lmporl and lixpotl Co

Act as tuell as Customs AcL He permitted the Appellartt to re-expotl

^good.s on payment of taken red.emption fiLne of Rs. 35,O0O/ I fnd t

the uiew taken in llte ctforescticl decisiort thttt Acljttclicttl irtg AtLtltoir

hr;,s tto poluer to itn-pose redentptiorr furc wlLile penritthg re-.expor L

the goods, is correct. Accordinglg, the order passecl by the Adrltt

Collector to that extent is not r:orrect."

i The Hon'ble Tribunal in the case of M/s. Siemens Public Communicatio

Networks Ltd. reported at 2OO1 (1) TMI 686 came to a conclusi<;n that i

view of the decision of the Hon'ble Supreme Court in thc casc of M/s

Siemens Ltd. reported .rt 1999 (113) ELT 776, tlrc lar'r' is u'ull se ltlcd [i).1

in case of re-export, redemption fine cannot bc impoScd. Furthcrmore,

Hon'ble Tribunal in the case of M/ s. Siemens Public Communicatio

Networks Ltd. (supra) also held that t'c-export would'bc trllowcd wiLiruL-,

redemption fine or penalty. The Hon'ble Tribunal iollowed lhe dccision o

M/s. HCL Hewlett Packard Ltd, reported aL L997 l92l ELT 367 and M/s

Padia Sales Corporation (supra) to come to a conclusion that in cases o

re-export, redemption fine cannot be imposed. Relevant para ::

"We haue heard the submissions made frotn both the sides. Duing

course of the arguments the Id. adu. appeaing for the appeLlunt made i

clear that tle appellants haue opted for re-export of the goods

Accordingly, they haue challenged the order of the Commis-siorze

imposing a redemption fine and penalty for the said re export, whi

according to the appellanls is nof permissible to be imposed in uietu

the uaious case lan.us relied upon bg them. It ls sean that in the case o

Siemens Ltd. u. CC -

Pa ge 7 of 1
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1999 (l 1.3) Lt.L.1'. 776 (5.C.), their Lordships haue trcld that since goods

h.aue been allowed to be re-exported, neither redemption fine nor dutg

utas required to be paid. The Tibunat in the c'zse of HCL Heulett

Packard Lt.d. - 1997 (92) E.l-.T. 367 0 has held thot no redemption fine

is imposohle tt,hen re-export of lhe goori.s r.s allotoeC. To the same effect

is the decision of the Tribunal in the case of Podia Sales Corpn. v. CC -
1992 (61) D.L.T. 90 and in the case of Skantrons (P) Ltd. - 1994 (7O)

D.L.'['. 635. We further find that the Tribunal tn t?e case of G.V.

Intentational ttnd Anotler - 2000 (1 18) E.L.T. 517 =' 2OOO (39) RLT 272,

follouting the earlier decisions of the Tibunal, has set aside the orders

passed by the louter authorities ordering confiscation of goods and their

release on pcl1ment of redemption fine and penaltg. Further in the case

. of Commissioner of Customs, Calattta u. J.V. (P) l,td. - 2000 (39) RLf

I O71, ttte ord.er of Ll'te lower r:Luthorities 
'allou,tirtg 

r('-export o.f the goods

ruithout lTne antd penalty u..tas upheld"

- Tl'rc dccisions of M/s. Sicmens Ltd. and M/s. Padia Salss Corporation have

bce n lollowed in thc recent decision of the Hon'ble Tri runal in the case of

i!1/s. (ioyal 'l'r'adiirg Corrrparry reported aL 2023 (1Ol TMI 294 ar-rd M/s.

Perfcct 'lrading Company reported ar 2o22 (21 TMn 631 whereby the

IJon blc Triburral camc to a conclusion that penalty under Section 112(a)

of thc Customs Act, 1962 and redemption fine cannot be imposed in

situation wherc the goods are allowed to be re-exportecl overseas.

para 12o23 (1Ol rMI 2941: -

. "A.s carr lte seetr front tlrc Jinc) in the precedent decisio

lhis T'riht rnal in lhe cose of Sieme,ns hthlic Commttnit'otion Nehtnrks Ltrl -

u-itett Llrc 11oods ute ulktwed lo be re-exporLed, trcillter redetr4ltiott fttte

nor duty u-tas required to be paid. At the same time penaltg is also not

to be imposed on 
.the 

Appellants. I, therefore, hold thc'.t penalties imposed

in these six appeals dre not justified. I, therefor<:, set aside all the

penalties imposed under Section 112(a) of Customs .Act, 1962."

utgs ortd orcler

\' L
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OIA No. MU N-CUSTM-OO0'APP 0'27 25 2

Relevant para 12o22 (2) TMI 631): -

"ln the aboue decision, the Tibunal has held that uthen the Qoods a

aLloued to be re- exported, the imposition of redemption fine

sustain. In the present case, the adjudicating authoity has also

penaltg of { 2 lakhs. The adjudicating authority after consideing t

submissions made bA the appellant that the goods were intended to

supplied to another customer of another country has allorted the reque

for re-export. On such score, when the goods haue not been intended

be imported bg the appellant, no penalty can be imposed. Similar uie

has'been token in the decision cited supra."

i Therefore, the law regarding non imposition of pcnalty and rcdcmption l-in

in cases of re-export is well settled by a catena of decisions ol the Hon'bl

Tribunal and the order passed by the adjudicating authority is not i

conformity with such legal position. The adjudicating authority is boun

by the view ex-facie by the Hon'ble Tribunai in various cases and sincc [h

impugned order is not in consonance with such legal position, th

order is not sustainable in the eyes of law. The irnpugncd orde

nce being perverse is liable to be set aside on this ground alonc

nowhere in the impugned order held that the appellant kncw th,lt th(. rc

imported goods did not conlirm to thc F SSAI Standar<.ls or tlr.lt
appellant acted with knowledge that the goods were prohibitcd in natur

The facts of the present case are that the appellant irrrtrall-t cxpor.tcri

MTs of cumin seeds and subsequently re-imported such goods becau

and the appellant was completely unawarc that thc cumin sccds whic:

were re-imported did not confirm to the FSSAI Standards. The appellan

Pagt: 9 of 1

adjudicating authority-imposed redemption fine of Rs. 16,00,000/ 
1

along with a penalty of Rs.8,00,000/ -. The ad.judicating authoritv ha{

I

I

I

the overseas buyer did dot accept thc goods. As a matter of fact, thc lctterf

issued by the Chinese buyer simply states rhat rhcy requc.st rhc appclland

to arrange the return of the goods back to India. Even thc ovcrsr,,rs buy.,{

has nowhere stated that the goods did not confirm to the qualitj
requirements or that such goods were contaminated or clek:ctivc. 'lhcr

appellant simply recalled the very same goods which wcrc cxported earlierrt

.I-,
I ..---

I

t I
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rird not clclil>crarcly rc imporl thc goods knowing such goods did not

confirm lo thc FSSAI Standards and hence were prohibited. Even though

afte r thc samplc was drawn and the FSSAI repc,rt was against the

appcllant, t.he adjudication authority should have considered that the

erppellant was not at fault inasmuch as when the appellant exported the

goods no test was undcrtaken to check whether the FSSAI requirements

wcrc mct with. 'l'hc action of the appellant to re-import the goods was also

rrot r.lclibcratc artd was only donc bccause thc overscas buyer askcd the

;rDn.llanl 1o rr.r';rll thC rloocls.'l'hr';rppcllanl had no othcr oplion 1o rcr';tll

tlrr. ,vrrrrrls rrrrl 1o rlrr-rni'(' lirr ;rrrolhcr ht:ver u'hr- urot:ld acr-r'n1 thc

consignnrcnl. Iri vi<:r,1, of thr:sr: pcculiar facts, thc adiudicating authority

cr;uirl havc usccl discretion appropriatcly to impose lesser fine and penalty.

In ol.hcr words, rvithout thcrc bctng any deliberate intention to import

a hcfty linc ol Rs. 16,00,000/- should not have been irriposed. The conduct

of tl-rc appellanl bcing a bona-fide conduct, such hei'ty fine and penalty

wr:rc complctcly unwarrantcd in the facts of the pres,lnt case. There

,,- t he,!mprrgned order imposing disproportionate amount of fine and

is liablc to bc scL zrside in the interest of justice.

'l'1\,. th,rrr/,r,,f r.,.r",.lrv i.r ,r/\r,,'ri.^.1 lr., rL.' nrinninln': 's loi'l r1^rt'n 1n'
;.l l'vr

II,,rr'l-rlc Sutptcnrc Coltrt it't lht: liLttd tnark case of M /s Hinduslan SLeel

l,rrrrilr,ri rcpot'tccl it't 1978 ELT (J159) wherein the Hon'ble Sttpreme Oottrl

has hcld that penalty should not be imposed merely bt'cause it was lawful

to do so. Thc Apcx Court has further held that only in cases where it was

proYcd that thc asscssc was guilty to conduct contumrrcious or dishonest

ar-rd thc crror committed by the assesse was not bonalide but was with a

knowlcdgc that thc assesscs was required to act otherir'ise, penalty might

bc imposed. lr is held by the llon'ble supreme court that in other cases

where there wcrc only irregularities or contraventirln flowing. from a

bonafidc belicf; cvr:n a token pcnalty would not. be justrfied. ln the present

<:asc also, therc has not becn any illegality committe(l by the appellant;

zrnd hencc, no pcnalty undcr section i 12(a)(i) of the said Act was justified

)>
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(ii) Perfect Trading Company V/s. CC(AIR), Chennai 2022(2) TMI 63 I

CESTAT, Chennai.

(iii)Goyal Trading Co. & othcrs V/s, CC, Nhava Sht:va III 2023(lO)

294- CESTAT Mumbai

-

4, DISCUSSION AND FINDINGS:

4.1 I have carefully gone through the case records and corresponding orde

passed by the adjudicating authority and the defense put forth by the Appellan

in their appeal. I find that the condition of pre-deposit stands fulfilled in res

of the above referred appeal, as the appellant has depositcd the cntirc, amoun

of redemption fine and penalty so imposed under protest on 21.1 1.2023.

Appellant has filed the present appeal on 07.12.2023. In the lrorrn C.A.'1,

Appellant has mentioned date of communication of the Order-ln Original da

06.11,2023 as 06.1 7.2023. Hence the appeal has been liled within no

period oI 60 days, as stipulated under Section 128(1) of the Customs Act, 19(r

As th'e' appeal has been filed within the stipulated time-limit and with th

mandatory pre-deposit, it has,been admitted and being taken up lbr disposal.

4.2 Ongoing through the material available on record, I find that followin

issues are to be decided in the instant appeal:-

Page 11 of 1
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in the facts of this case. The impugned order imposing penalty on.th!

appellant therefore, deserves to bc set aside in the intcresl ofjustict'. 
i

.l

I

3. PERSQN4.I, HE4RING: - 
|

A perso.nal hearing was granled to the Appcllanl on .l().04.2O2:r Jirilrrt''irri

the principles of natural justice sherein Shri Amal Dave. Advot at, o1,pr.'rr,',i u,t

behalf of the Appellant. He reiterated the submissrons so mzrcle ir-, th.'.pper,l ,,-r,l

requested to drop the impugned order dated 06.11 .2023 in its c'ntiretv. IJc arlsri

placed reliance of following case laws:-

(i) Nitta Gelatin India Ltd. V/s. CC, Cochin 2024(12) TMI I322 CFIS'lA'li

Ba ngalo re. 
In''

" ,.'

I

I



OIA No. MUN-CUliTM-000-APP-027 -25 26

(i) Whcther thc impugned order whercin the adjudicating authority has

brcicrcd for confiscation of rc-imported goods declared as "Cumin

Scccl s(Rr:-lmport)" weighing 27000 Kgs having Assessable Value of Rs.

1,31,38,740 l- under Scction 1 1 1(d) of the Customs Act, 1962 and

gavc an option to the Appcllant to re-export the <:onfiscated goods on

paymcnt of rcdemption finc of Rs. 16,00,0O0/- lrnder Section 125 of

thc Customs Act, 1962,.in thc facts and circumst.ances of the case, is

lcgai and pr()pcr or othcrwise.

'(ii) Whcther impugned order wherein the adjudicrrting authority has

imposcd a pr:nalty ol Rs. 8,O0,OOO/- on the Appt:llant under Section

1 12 (a)(i) of the Custom AcL, 1962 in the facts and circumstances of

thc case, is lcgal and proper or otherwise.

.3 On going through the casc rccords it is understood that the goods declared

s Curnin Sccds (1{r:-import) wcighing 27OOO Kgs having Ass:ssable Value of Rs.

I ,31 ,38,740 I <;ovcrcd undcr item no. I of thc said Bill of Entry and as detailed

n 'l'ablc-A abovc, was rcjectcd for NOC for home consumction by the

uthrrritics stzrt.ing that "Sample Does not confirm to the pr,tuisions of

les and Regulations made thereund.er.

.1 I also find 1.1-ra 1. App<:llant vidc lctt cr datcd 3 1 . lO.2023 has reques

port the goods to thcir ncw buyer M/s Galaxy Foodstuff Trrtding LLC, Sharjah,

.A.tj.'l'h<: Appcllant has also submittod a Performa I nvoice / ()ontract having No-

'sx lzoszsz+ datcd 2o. 10.2023 which was executed between the new buyer M/s

aiaxy l,bodstuff Trading LLC, Sharjah, U.A.E. and the AI)pe

gro l:rlcrnalional. Thc said Proforma invoice /Contract is br

bovc- sta 1cd cnt irc consignmcnt

.5 It has br:cn specilically mentioncd by the adjudicating authority in the

rnpugned ordcr dated 06. I I.2023 that:

"l Jirtd that the Appe-llant has requested to re-export of the goods to their new

ouerseas buger. CBIC Circular No. 58/2OO1-Cus, dated. 25.10.2001

prescibes that the goods uthich are not found fi! for human consumption

\)-,,
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can be either destroyed or to be re-exported afier necessory adjudicatio

proceedings. The prouision of food safety and standard act 20O6 are

specifically restricting the re-export of such failed consignmertt. Therefo

the option of re-export can be auailed bg the Appellant after paAment

redemption fine in lieu of the confiscation on the goods in tenns of

125 of the cusroms act 1962. i hereas, Section 125(1) of the Cu.slortL.s A

1962 prouides that:

"Wheneuer conftscation of antg goods is autl Lorized by llc Custotrts A

1962, the officer adjtdging moy, in the case of any goods, lle importktio

or exportation wheredf is prohibited under the Act or under anrl other lrt

for the time being in force, and shall, in the cqse of any other goods, gi

to the owner of the goods an option to pag in lieu of confiscation

redemption fine as the said officer thinks fit".

d that the said provision makes it mandatory to grarlt an option Lo t.h

f confiscated goods to pay fine in lieu of confiscation in case thc good

not prohibited. Further, in case of prohibited goods, it provides discrction

the officer adjudicating the case which has to be exercised in view of lacts zrn

circumstances of the case. Considering these facts, I lind it appropriatc to gran

an option to pay fine in lieu of confiscation on the subjcct rc-importcd goods."

4 .7 Moreover, the learned counsel of the appellant had argued ttrat th

;lppcllturt has re que sted to re c'xpor-t thc inrpugncd goods tcr i-r br:; r r irr U

namely M/s Galaxy Food Stuff Trading LLC, UAE and has also rclied up<r

plethora of judgments regarding imposing of redemption fine and pcnalty. I lir)

that in. the case of Hemant Bhai R. Patel Vs Commissioner of Custo

Ahmedabad 2003(153) ELT 226 (Tri-LB) has observed that:

"We, therefore, ansu)er the questions refened in the affi.rmatiue and. ho

that it is open to the adjudicating authoitg to impose redemption Jine es u_)e

as penalty euen when permission is granted for re-exportinq the qor.ttls

Thus, the Bench was onlg answeing the question whether redempliort fi
and. penalty can be impbsed. uthile ordeing for re-export of goods..'

.z:
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I also place reliance orl the followlng case of SANKAR PANI)I Versus UNION Ol'

INI)IA 2002 (141) E.l-.T. 635 (Mad.) wherein the Hon'ble High Court held as

ndcr:'

" It appears that the question relating to re-export is couered by tlrc. decision

of the Supreme Court rendered in the case of Siemens l,imited u. Collector of

Customs reported in S.C. 1999 1113) E.L,T. 776. Keepiitg in uieut the aboue

said decision there cannot be ang doubt that the petitioner is entitled to re-

e-xport the articles in question and for the aboue said purpose, it is not

ner:essary for hint lo pag redemption fine as imposed bg tlrc outhorities.

4. The learned Counsel for the petitioner further subnitted that since the

pel.itioner is not going to import the articles and use or sell the articles u.tithin

India, the imposition of penattg of Rs. 33,000/ - should be quashed.

5 T'he learned Counse t appearing for the Departmen't has opposed

stating that the petitioner has uiolated and tLte penalty has

imposed.

6. In the facts and circumstances of the case, I feel the impositi

of Rs. 33,000/ -, keeping in uieu the releuant ualue of the articles concenteo,

dppears to be grossly high and interest of justice u;ould be met bg reducing

the penalt.g to Rs. 15,oO0/ - and such dmount should be paid bg the petitioner

uithin 
.a 

period of tuto ueeks from the date of receipt of titis order' OrLIA afi.er

the amounl is paid, the petitioner would be permitted to re-export the items

corLcented."

I is observcd t.ha1- thc Suprcme Court dismissed the Civil 1\ppeal No.' 2061 of

ooll tjlcd by Union of lndia, against. the Judgment and ordt:r dated 6-12-2oo1

M:rdrzrs lligh Courl in Writ Petition No. 2384 ol2OOl as repofted \n 2OO2 L14l)

.l-, 1. o.l (N4a.ci.) (Sanftar Mnd?v. Unton oJ lndia). While disrnissing the appeal,

c Suprcme Court passr-'d the following order :

"l lauing regard to the peanliar facts and cira)mstances oJ- the case, ue do

not find it to be a fit case for exercise of our juisdiction urtder Article 136 of

I
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the Constitution. Accordingly, the appeal, by special leaue is dismissed,

keeping the question of law open."

[Reported at Union of Indiav. Sankar Pqndi - 2018 (360) E.L.T. A214 (S.C

4.4 Therefore, in light of the above discussions and the delcnsc so taken

the appellant I reduce the redemption fine lrom l?s. 16,00,0O0/- (l?up<:cs srxrtc

lakhs only) to Rs 50,000/ - (Rupees fifty Thousand Onty) and penaltv fro

Rs.8,00,0O0/- (Rupees eight lakhs only) to Rs 25,0O0/- (Rupees Twenry Fi

thousand only) on the appellant so imposed by the adjudicating authority vid

the impugned order dated 06.11.2023.

5. Accordingly, the impugned order dated 06.11.2023 of the adjudicati

authority stands modified to fie above mentioned extenL onlv. 'l'he appeal lil

by the appeliant succeeds to the above extent with consequcnLial relicf, il anv.

(AM 't' (l U

F. No. S/49-l4slCUS/MUN /2023-24 z
60

By Registered post A.D/E-Mail

To,

M/s Shree Agro International,
(IEC No. 5i5014635),
M S No. l1l09 187, Near,cayarri Magaj,

Visnagar Road, Unjha - 384170

y' to:

The Chief Commissioner
Ahmedabad.

of Customs, Gujarat, Custom House

The Pr. Commissioner of Customs, Customs House, Mundra.
The Additional Commissioner of Customs, Custom House, Mundra.
Guard File.
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