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3{Ie{r+tdlftg/ Date of order
wffiuTDate of Issue

:12.O4.2024
t2.o4.2024

druCrf{d t-
Passed by :-

{f,.xrtcr€Eqr:

Order-In-Original No: AHM-CUSTM-OOO-PR.COMMR-5 & 6-2024-25 dated 12.04.2024 tn
the case of M/s. Asia Bulk Sacks Prrt. Ltd,, 211, 214 lrana Road, Kadi, Chhatral
Highway, Budasan, Gujarat- 382715

2. {s qlaq t offi-Eg o}i +ft q6 * sne{r 61qrR S d-{ cT6 }' fd{ Sqr Vo, sor<
T@ qd +dm{ 3{ftfiq qqlfu-fi-tul, gro-rlfflrE 4-a o1q-s sfrasT b ft-Eg 3{q-d +-{
ss-il tr srf-o vortro tfrVru, Sqr {-o., B-sr( {@ \rq +qmr qfi'frq qrqrfY+-rq,
gsfr ritrd, E-gcrd *G-{ , Ftftw +n go & eE fr, ffiur +n, rRrrtET, or6rEr6iE-s8o

ooo 61sdffo++qrRC'l

2. Any person deeming himself aggrieved by this Order may appeal against this
Order to the Customs, Excise and Serrrice Tax Appellate Tribunal, Ahmedabad
Bench within three months from the date of its communication. The appea-I
must be addressed to the Assistalt Registrar, Customs, Excise and Servicc
Tax Appellate Tribunal, 2nd Floor, Bahumali Bhavan, Nr. Girdhar Nagar
Bridge, Girdhar Nagar, Asarwa, Ahmedabad - 38OOO4.

3. tsfiI ed-osrdqS. S.q.s fr(fr{f,olqffisrFstssq{Sqr{-@ 1ud-q M,
1es2 $ frqq 3 fi3qftqq (2) frfrf{ffudRrdilncercrufrcqrgtr sm q4-f,61
qR qM'fr ilRc-d fuqr qrq dqr fu's s{TtqT e fr{-d .l{fi-d ol rr{ d, ts-s-61 tfr sd-{l il
q'FdqY qdr o1 qr( F-{q t o-c € 6rI gs ufr rqfuK d{ ffiq t stfid t eEilsd srfr
Eerlq tft sR qffifr srlB-o fuq qii qrft.s 

r

ftrsg cnsrcf,uqnofigffi
Shiv Kumar Sharma, Prlnclpal Commlssloner

1 fus qfrg) o1qoufr q-fr qrfr t, ceqm.rd qdr $ftq fr'{@ q-dTi e1 qrfr tr

1. This copy is granted free of charge for private use of the person(s) to whom it is
sent.
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3. The Appeal should be filed in Form No. C.A.3. It shall be signed by the persons
specified in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules, 1982. It
sha.l1 be filed in quadruplicate and shall be accompanied by an equal number
of copies of the order appealed against (one of which at least shall be certified
copy). All supporting documents of the appeal should be forwardcd in
quadruplicate.

+. qffo ffi auil or fucrq (rs qdd & qlqR qnfuf, t, sR qftfr fr <iR-d of qrsrfr a?a
c-s+ qrq fus o{ra{r e ft-{-d o{fi-d frt T{ d, s€-+1 rft silfr d qfrqt'sf,qr o1qrcrft
6ir+i t o+ t or \1s. qqrfurd qh A$ r

4. The Appeal including the statement of facts and the grounds of appeal shall be
fi1ed in quadruplicate and sha1l be accompalied by an equal number of copies
of the order appealed against (one of which at least sha-ll be a certi{ied copy.)

s. 3{fi-d ol qq-, BihS enrqr fdd fr Aqr \rd {$ TiRrw qri frrS dd; wrdT f{filT e fr-{r
srfi-f, b flwiibEEsftffA offirldfrqnor+srBs\rqtS sR!il o1
q,-{TrqGql

5. The form of appeal shall be in English or Hindi and should be set forth
concisely arrd under distinct heads of the grounds of appeals without any
argument or narrative and such grounds should be numbered consecutively.

6. b.]i-d'lafurfkdotsfrsem
qqTfD-fivr di fr6 bsdrrr
au+offirgrwerfid& qq,

ft srq€dfrfr-qrqr(nrt

6. The prescribed fee under the provisions of Section l29A of the Customs
Act,7962 shall be paid through a crossed demand draft, in favour of the
Assistant Registrar of the Bench of the Tribunal, of a branch of any
Nationa-lized Balk located at the place where the Bench is situated arrd the
demand draft shall be attached to the form of appeal.

7. +drsaorfi-frqqqrlf+-ruTfrEo S'z.su"
?lsr E{cHr s6r rfr6 wffi 5 dltq frElq 6

7. An appeal against this order shall lie before the Tribunal on paJ,,rnent of 7.5o/"
of the duty demalded where duty or duty and penalty are in dispute, or
penalty, where penalty a1one is in dispute".

8. qrqttq {i6' qftfrqq, 
1 870 & Gidrld frqff.d fuS crCe.R €c"/ fuC W a{Taqr 6t qft q{

3lgffi qqmq gtr. ft-oe (In fr+ arB< r

8. The copy of this order attached therein should bear an appropriate court fee
stamp as prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice (i) F. No. Ylil/lO-2O/Cornmr./O&,A12O22-23 dated
16.09.2022 and (ii) F. No. VIII/ 10 -25 /Commr. /O&A/2022-23 dated 14.1r.2022 to
M/s. Asla Bulk Sacks Rrt. Ltd, 2ll, 214 Irana Road, Kadi, Chhatral Highway,
Budasan, Gujarat- 3827 1 5
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Brief facts of the case:

M/s. Asia Bulk Sacks Rft. Ltd, 271, 214 Irara Road, Kadi, Chhatral Highway,
Budasan, Gujarat- 3a27 75 an importer having I.E.C. No.088803872(hereinafter
referred to as 'the importer' or 'the noticee' or 'M/s. Asia Bulk for the sake of
breuty)are engaged in the irnport of PP granules, LLDPE/ LDPE Granules through
I.C.D., Khodiyar and Reliance S.E.Z., Jamnagar without payment of Duty of Customs
under cover of Advance Authorizations.

2. Intelligence developed by the Directorate of Revenue Intelligence,
Kolkata(hereinafter referred to as D.R.I.)was to the effect that M/s. Asia Bulk Sacks
F^ Ltd., had imported various input materials without pajrment of Duty of Customs
under cover of a number of Advance Authorizations issued by the Regional
Directorate General of Foreigrr Trade (hereinafter referred to as D.G.F.T.). While
executing such imports, the importer availed benefit of exemption extended by
Notifrcation No.18/201S-Cus dated 01.04.2015, as amended by the Customs
NoLifrcation No.79/2OI7 dated 13.10.2017, and did not pay Customs Duty in the
form of Integrated Goods & Service Tax (I.G.S.T.) levied under Sub-section (7) of
Section 3 of the Customs Tariff Act, 1975, on such input materials at the time of
import. However, such exemption was extended subject to condition tJrat the person
willing to avail such benefit should comply with pre-import condition ald the frnished
goods should be subjected to physical exports only.

2.L However, tlle intell-igence developed by D.R.I., Kolkata, clearly indicated that
although the importer M/s. Asia Bulk Sacks R/t. Ltd. availed such exemption in
respect of Advance Authorizations, but while going through the process of such
imports and corresponding exports towards discharge of export obligation, they failed
to comply with the pre-import condition, as stipulated under the said Notificatron No.
79l2ol7-C\s. dated 13.10.2017, that extended such conditional exemption. Pre-
import condition simply means that the goods should be imported prior to
commencement of export to enable the exporter to manufacture finished goods, which
could be subsequently exported under the same Advance Authorization for discharge
of Export Obligation.

UIRY INITIATED IN RESPECT OF H ICD

3, Accordingly, inquiry was initiated by way of issualce of letter under Customs
Act, 1962 for production of documents in connection with Import & Export under
Advance Authorizations. M/s. Asia Bulk Sacks Pvt. Ltd. vide email dated
24.06.2022, 06.07.2022, 79.07.2022 & 28.07.2022 submitted the information in
Annexure A, Annexure B & Annexure C and Annexure B-1 as detailed hereunder:

1. Annexure- A (Advance Authorization Specific No. and date of the first
Shipping Bill and First Bill of Entry for the period from April, 2017 to
10.01.2019).

2. Annexure-B (Details of entire Imports under Advance Authorization
against which IGST exemption has been claimed for the period from
April, 2Ol7 to 10.01.2019)

3. Annexure-C (Details of corresponding exports against Advance
Authorization for the period from April, 2Ol7 to 10.O1.2019)

4. Annexure -B-l (Details of revised IGST saved value in respect of Bills
of Entry covered in this Show Cause Notice)

KHODTYAR:
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The information / documents submitted by the said importer/ Company have been
scrutinized to ascertain the first import and frrst export affected under the particular -
Advance Authorization. The summary of total 07 Advance Authorizations out of total
27 Advance Authorizations for the relevant period covered in this Show Cause Notice

in which the export is found taken place prior to import in respect of consignments
imported at ICD Khodiyar are as under:-

TABLE. A

ADVANCE AUTHORISATION SPECIFIC NO AND DATE OF THE FIRST SHIPPING BILL AND
FIRST BILL OF ENTRY FOR THE PERIOD FROM 13.10.2017 TO 10.01.2019.

Sr.No Adv. Lic. No. Adv. Lic- Date

1 0810 I 38987 2A.10.20 16 4096795 2t .11 .2017 5622L92 24.O4 .2017

2 0810139335 20.\2.20t6 4096799 7 ss7 627

3 0810140015 05.o4.2017 3986561 13. t | .20t7 961,OO24 31 .10.2017

4 0810140351 25.O5.2017 426tr18 04. t_2.2077 7762913 02.o8.201_7

5 0810141523 46aO64A 04.o1 .2014 )943965 02.o1 2018

04.o4.20la 3s59059 17.03.2018

o8to143494 20.o9 .2018 897 4948

3.1 It could be seen from tlle above Table that in all the 07 Advance

Authorizations, the first Shipping Bill was frled prior to hrst BiIl of Entry which means
the export took place prior to corresponding imports. It therefore appears that the
importer did not manufacture the goods which were exported under the subject
Advance Authorrzation corresponding to the said Shipping Bi1ls, out of the Duty-free
materials imported under the subject Advance Authorization. Therefore, the materials
whi.ch were exported against those Shipping Bills, were not manufactured out of the
Duty-frce materials imported under the Advance Authorization in question. This
prima facie resulted in non-compliance of the pre-import condition.

3.2 It appears that in respect of the aJorementioned Advance Authorizations, the
importer failed to use Duty-free materials imported under the respeclive Advalce
Authorizations for the purpose of manufacture of the frnished goods, which were
exported towards discharge of export obligation. It is also implied that the Duty-free
goods subsequently rmported could not have been used for the specilted purpose.
Therefore, the importer failed to comply with the pre-import condition in respect of
these Advance Authorizations. F\rrtler, the detailed study of the data in RUD- 1

revealed that imports made under Bills of Entry mentioned in Annermre D to this
Show Cause Notice have been made under Advance Authorizations by claiming the
IGST exemption; however, corresponding exports under the said Advance
Authorizations were made prior to imports thereby pre-import conditions in respect of
these Advance Authorizations have been violated. The details of lmports and IGST
exemption are as under:

Table B

Adv. Llc.
No.

Adv. Lic.
Date

BE No. BE Date Product
BE

Qty.(Kgs)

832 50

IGST
amount

Sav€d Rs.

08 1013 8987
dated

28.rO.2016

52 t2984 r4.o2.2014 PP Gralules 1000 00 16221.26
PPl LDPE
Granules for
liner / coating

17000 00

98000 00

15841 13
308664 42

52 t29A8 14.02.2018
PPl LDPE
Granules for
Iiner/ coating 81 58 500 1589683.82

5309714 22.O2.2014
PP/ LDPE
Granules fot
liner / coating 24750 00 2205225 429644.09

567 | 912 21.O3.2014
PP/ LDPE
Granules for
li,l er/ coatin g 556t62.16

BE No. BE Date SB No. SB Date 
I

2l.tt .20).7 24.O7 .2017

6 I 08r01420r4 | 14.o2.2o18 5851149

I13.72.20t7

7 I zs.rr.zora I oos++oa I zz.tt.zorc 
)

i

I

I

4096795 '. 21.1t.201,7

| .rooo oo I ,asosos
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0810139335
dated

20.12.2076

LDPE/LLDPE
Granules 15200.00 1232747

7 47049.64

27 354.O2

180586.98

2426655 5507 7 3.7 t

445355.66

3.3 As evident from Table-A & Table-B above, tJre importer has violated such pre-
import conditron, leading to non-pa5ment of IGST in above Bi1ls of Entry under cover
of which irnports were made involving IGST arnount of Rs. 2,32,61,272/-in respect of
Bills of Entry as mentioned in Table B covered under tota.l 07 (Seven) Advance
Authorizations frled at ICD, Khodiyar.

INOI]IRY INITIATED IN RESPECT OF IMPORTS EFFECTED THROUGH RELIANCE

PP Grarules 247 50.OO 207 3555 404032.14
4096002 2r.t1.2017 PP Granules 247 50.OO 2080668 405418.09

4096164 21.11.2017 PP Granules 99000 00 8t279a9 1583738.63

4230712 ot.12.2017 PP Granules 49500.00 3 83397 3

04.12.2017 PP Granules 27250.OO 219883s 428442.93

0810140015
dated

05.o4.2017

5710802 23.O3.2014 PP Granules 24750.OO 227 4075 443103.45

PP Granules 71750.O0 57 49592 1128102 03

4567035 26.12.201,7 PP Granules 1750.0i 140385

4096799 2t.11.2017 LDPE/LLDPE t 8800.00 1524763 297 tOO.O2

5212430 t4.o2.2018 LDPE/LLDPE 34000.00 27 53694

08I0140351
dated

25.O5.2077

6146271 26.O4.2014 LDPE/LLDPE 22000.oo l7 39927 339024.81

PP Granules 99000.00 78724a1 1533952 830810141523
dated

13. L2.2017 46A1872 04.01.2018
PP Granules

49500.00 3444625
749904 st],

PP Granules 28s00 00 2736000 533109 59

6021956 t7.o4.2018 PP Granules 247 50 00 2277 53r 443776 a5

6022018 t7 .o4.2014 PP Granules 148500.00 13676850 2664934.22
6045838 19.04.2018 PP Granules 99000.00 8633994 1642333 72

I 3.06.2018 PP Granules 10000.00 926aOO

6146271 26.O4.2018
LLDPE/LDPE
Granules 12000.00 94905 t 184922.63

633132 5 10.05.20 I 8
LLDPE/LDPE
Granules 17000 00 1s80108 307883.95

6851807 I8.06.2018 LLDPE/LDPE
Granules 3 4 000.00

7510094 04.08.2018
LLDPE/LDPE
Granules 49 500.00 445623a 868297 8A

08to14201,4
dated

14.o2.2018

8592935 24.1O.2014
LLDPE/LDPE
Granules 43425.OO 3694317 719837 .62

PP Granules 99000.00 9207000 1793984 00
9071512 30.11.2018 PP Granules 247 50.OO 2366485 461 I09 65

8592935 24.tO.20tA
LLDPE/LDPE
Granules 7575.00 644432 125567 53

88 52985 14.11.2018
LLDPE/LDPE
Granules 24750.OO 2285633

0810143494
dated

20.o9.2014

9l19624 LLDPE/LDPE
Granules

34 000. oo 2742568 534349.24

Total 2326L272

S.E.Z., JAMNAGAR:

4. Accordingly, inquiry was initiated by way of issuance of letter under Customs
Act, 1962 for production of documents in connection \Mith Import and Export under
Advance Authorizations. M/s. Asia Bulk Sacks Pvt. Ltd., vide email dated
24.06.2022, 06.07.2022, 79.07.2022 al:d 28.07.2022, submitted the information in
Annexure A, Annexure B, Annexure C and Annexure B- 1 as detailed hereunder:

1. Annexure- A (Advance Authorization Specifrc No. and date of the first Shipping
Bill and First Bill of Entry for the period from 01.04.2017 to 10.0I.2019).

24020A.52
4096799

3986561

67 89449

I

I

II

I

I

4261118

426I 118 I 04.12,2C

5365 57.2 8

I

4680648 I 04.01.2018

5851149

8974948 123.11.2018

04.t2.2014
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2. Annexure-B (Details of entire Imports under Advance Authorization against
which IGST exemption has been claimed for the period from 01.04.2077 to -
10.01.20 19).

3. Annexure-C (Details of corresponding exports against Advalce Authorization
for the period from 01.O4.2017 to 1O.01.2019).

4. Annexure -B-1 (Details of revised IGST saved value in respect of Bills of Entry
covered in this Show Cause Notice).

4.L The information/documents submitted by the said importer/Company have
been scrutinized to ascertain the first import and first export alfected under the
particular Advance Authorization. The summar5r of total 03 Advalce Authorizations
out of total 27 Advance Authorizations for the relevant period covered in this Show
Cause Notice in which the export is found taken place prior to import in respect of
consignments imported through Reliance S.E.Z., Jamnagar are as under:-

TABLF- A

ADVANCE AUTHORISATION SPECIFIC NO, AND DATE OF THE FIRST
SHIPPING BILL AND FIRST BILL O-FEMTRT,FOR THE PERIOD FROM

7 3. 70.20 77 TO 70.O 1.20 79.

Sr.lVo.
Adu. Lic. No.

Adu, Llc.
Date

BE No, BE Ddte SB rYo. SB Ddte

I 0810140991 21.09.2017
2010729 24.11.2017 3161228 27.02.2018
2005318 17.04.2018

4197272 13.04.2018
2005475 18.04.2018

2 0810141523 13.12.2017 2005497 19.04.2018 2267474

3 0810142667 24.05.2018 2010219 17.07.2018 5454887

4.2 It could be seen from the above Table that out of three (03) Advance
Authorizations, in two Advance Authorizations mentioned at Sr.No. 2 & 3 in above
Table, the frrst Shipping Bill was filed prior to frrst Bill of Entry which means the
export took place prior to corresponding imports. While in case of Advance
authorization mentioned at Sr.No. 1 in above Table, the frrst Shipping Bill was filed
on 27.O2.2O78 which is after the date of first Bill of Entry i.e. 24.71.2017 but the last
Shipping Bill was filed on 13.04.2018 which is prior to last two Bills of Entry i.e. on
17.O4.2OI8 & 18.04.2018 which means import in these two Bills of Entry took place
after the export. Therefore, the pre-import condition is not satisfied. lt appears that
the importer did not manufacture the goods which were exported under the subject
Advalce Authorization corresponding to the said Shipping Bills, out of the Duty-free
materials imported under the subject Advance Authorization. Therefore, it appears
that the materials which were exported against those Shipping Bills, were not
manufactured of the Duty-free materials imported under the Advalce Authorization
in question. This prima facie resulted in non-compliance of tJ.e pre-import condition.

4.3 It appears that in respect of the aforementioned Advalce Authorizations, the
importer failed to use Duty-free materia,ls imported under the respective Advance
Authorizations for the purpose of manufacture of the fmished goods, which were
exported towards discharge of export obligation. It is also implied that the Duty-free
goods subsequently imported could not have been used for the specified purpose.
Therefore, the importer failed to comply with the pre-import condition in respect of
Advance Authorizations mentioned at Sr.No. 2 & 3 in above table in full and Advance
Authorizations mentioned at Sr.No. 1 in part. Further, the detailed study of the data
in RUD-1 revea-led that imports made under Bil1s of Entr5r mentioned i.n Annexure-D
to this Show Cause Notice have been made under Advance Authorizations by

I

18.01.2018

09.06.2018



claiming the I.G.S.T. exemption; however, corresponding exports under the said

Advance Aut_horizations were made prior to imports in full or part thereby pre-import

conditions in respect of these Advance Authorizations have been violated. The details

of Imports and I.G.S.T. exemption are as under:

Table B

Adv. Llc.
No.

Adv. Lic.
Date

BE No. BE Dete Proiluct
BE

Qty.(xCBl
CIF Value Rs

IGST amount
saved R!.

810140991 2t 09 2017

2010?29 24.11.2017 PP Gra.nules 8000 00 626800 r22t32 01

30.I t.2017 PP Granules I6000.00 r 2s3600 244264 0t

06.12.2017 PP Granules r5000 00 1r64750 22695t 53

2011393 06.12 2017 PP Grajrules 16000.00 1242400 21204t 62

25.t2 2017 PP Granules 16000 00 t242400 24204 | 67

2012299 25 t2 20 t? PP Gra.nules 1248016 243 t7 5.:- '

9567 .9 12012307 25.t2.2017 PP GranLrles 600 00 4910.1

2012386 16000.00 1242400 24204t 67

200012t 04 01 2018 PP Gra.nules 249724O

2000306 08 0r.2018 PP Granules r0000.00 1s2060 88

2000489 10 0 r.2018 PP Granules 6000 00 464240

2000582 11.01 2018 PP Granules 16000 00 1244640 243297 51

PP Graiules r244640 243297.5r

2000973 PP Gra.nules 20000.00 1580800 3080 r8 92

2000974 18.01.2018 PP Granules I6000 00

200r309 24.Ot.2018 PP Granules r6000.00 1264640 2464 t5 1l

200r724 05 02.2018 PP Grarules 16000 00 r324640 25a885.:r

2002036 o7 02.2018 PP Granules 16000.00 258885 5l

2002143 08 02 2018 PP Granules 16000 00 258885 5I

2002392 t6.o2.2018 PP Granules 15000.00

2002470 t6 02.2014 PP Granules 16000 00 264234.21

200270 | 21 02 20lA PP Grarules 16000 00 264234 24

2002460 22 02 20ta PP Granules 26000 00 2237040 43s887 30

200246 | 22 02 20ra PP Grarules 26000 00 2237040 435887 30

2003147 0 r.03.2018 PP Granules r6000.00 1443680 281301 I I

05.03.2018 PP Granules I6000 00 A436aO 28r30t 09

06.03.20 r8 PP Grarules 16000 00

2003451 07.03 2018 PP Granules 5000 00 430200

20035 r6 06 03 2018 PP Granules 16000 00 268234 35

2003589 09.03 2018 PP Granules 16000 00

2004253 22.O3.20la PP Granules 15000 00

2005183 72.04.2018 PP Granules I6000 00 260444 27

2005318 17 04 2014 PP Grajrules r6000 00 1336640 260444 27

200547 5 18.04.2018 PP Granules 6000.00

486595 00

9 1236 50

25t473 40

83824 4u

268238 35

248550 6u

2005497 19.04.2018 PP Granules I0000 00 835400 162777.65

2005932 25.04 2018 PP Graiules r0000 00 835400 t62777 72

2006090 27 04 2014 PP Grarules 16000 00 1336640

200609 r 27 .O4 20la PP Grarules 16000 00 r3366'10

2006092 2? .O4 2014 PP Granules r6000 00 1336640

2006094 27 04.2014 PP Granules r6000 00

2006096 2?.O4.20t8 PP Grarules 21000.00 341833 l6

2006097 2? 04 20ta PP Granules 21000 00 1754340 341833 I6

2006432 04.05 2018 PP Granules r6000 00 1361760 265338 9 r

2006745 r0 05 2018 PP Granules I6000 00 r 361760 265338 9l

200684r I r.05 2018 PP Granules 16000.00 1371360 267209.44

2006842 11.05 2018 PP Grarules 5000 00 42A549

2007112 17 05.2018 PP Graiules 16000.00 14 r0080

2007444 24 05 20la PP Granules 16000.00

260444.30

260444 30

260444 30

260444 30

Page 7 of 55

I

32000.00

t264UO I 246415 Oa

| 37 6640

t37664O | 268238.3s

I

sor24o I 97666.62

I

a3502.7 2

2? 47 54 03

20l lo37 
|

2ol1334 
|

r5400.00

26.12.2017 PP Granules

I zeo+oo

16000.002000698 | r 5.01.2018

18.01.2018

t324640

t32a640

1290600

t376640

2003239

2003389

1376640I

1376640

1275600

1336640

I

I

1336640

1754340
0810141523 13.12.2017

1410080 | 27 4754 o7



2007717 28 05.2018 PP Graiules 16000.00

2010688

20 to7a5

Para 4.03 of the Foreign Trade Policy (2015-20);
Para 4.05 of the Foreign Trade Policy (2O15-2O);

Para 4.13 of the Foreign Trade Policy (2O).5-2Ol;
Pa:.a 4.74 of the Foreign Trade Policy (20 l5-20);
9.20 of t}:e Foreign Trade Policy (2O 15-2Ol;
Pata 4.27 of the Hand Book of Procedures (2015-2O);
Section 2(e) of the Foreign Trade (DR) Act, 7992;
DGFT Notification No. 33/2015-20 dated L3-|O-2O77;
DGFT Notifrcation No. 31/2013 (RE-2013) dated: - 01-08-2013;
DGFT Circular No. 3/2013 (RE-2013) dated, O2-08-2013;
Notrfication No 1 8 / 20 1 S-Customs dated O 1-O4-20 1 5;
Notrfication No 79 l2Ol7 -Customs dated 13-1O-2O17;
Section 17 of the Customs Act, 1962;
Section 46 (4) of the Customs Acl, 1962;
Section 111(o) of the Customs Act, 7962;
Section 1 12(a) of the Customs Act;
Section 724 of t}l,e Customs Act, L962;
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1410080 2? 47 54.07

419192. 47

4.4 As evident from Table-A and Table-B above, the importer has raolated such
pre-import condition, leading to non-paJment of I.G.S.T.in the above Bills of Entry
under cover of which imports were made involving I.G.S.T. amount of
R8.2,O8,54,333/-(Rupees Two Crore, Elght Lakh, Fifty Four Thousand, Three
Hundred, and Thlrty Three only) in respect of Bills of Entry' as mentioned in Table-
B covered under total 03 (Three) Advance Authorizations ftled at Reliance S.E.Z.,
Jamnagar.

5. Legal Provisions

Following provisions of law, which are relevant to the Show Cause Notices are
mentioned hereunder:

a)

b)

c)

d)

e)

0

c)
h)
i)

i)
k)
l)
m)
n)

o)

p)

q)

0t 06.20I8 PP Granules 24000 00 2151360

2004122 06 06.2018 PP Grarules 16000 00 \47724O 2a7a4a 02

PP Granules 366793 432008189 07.06 2018

2008355 11.06 2018 PP Grarules 16000 00

1882140

t477280 2a7a17 96

2008343 11.06 2018 PP Cranules 26000.00 2296440 447539 25

2008585 14.06.2014 PP Granules 26000.00 2330640 454125 2l
2004929 20.06.20 ra PP Granules 26000.00 2343610 156654 27

20to2ta t7.o7.20t4 PP Granules

PP Graiules 8000.00 7080t30 137969.43

2010560 24.07 2018 PP Cranules 16000 00 275938 82

20 to6a7 26.O7 .2014 PP Granules 26000.00

1416160

2301260 448400.50

26.07 2018 PP Cranules 26000 00 230t260 448400 50

30 07.2018 PP Granules 26000.00 230t260 448400 50

02 08.2018 PP Cranules 443385 032010905 26000 00

PP Granules 446424 79201 I355 09 08.20I8 26000 00

10.08.2018 PP Granules 26000 00

2275520

2291120

2291).20 446424 79

2011558 13 08 2018 PP Granules 26000 00 2291120 446424 79

21.08 2018 PP Granules 26000.00 2343640 .156658 28

2012050 23 08.2018 PP Granules

20t2061 23 0a 2014 PP Grarules 21000 00 1880340 366384 20

370557 9520t2540 04.09 2018 PP Granules 21000.00 1901760

20t2705 06 09 2018 26000.00 2354560 454745 96

I08270 306000.00 555660

277a30 54135 r62013830 24.O9.2014 PP Granules 3000 00

TOTAI to7027624 .ao 208s4333.47

I

200747 5

21000.00

r8ooo.oo | 1593180 310431 18

oatoA2667 

124.0s.2018

I

I

2011453

20r r830

21000.00 1880340 I 366384 20

2ol3382 | r8.09.20r8 | ppcranules

I

PP Gra[ules
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d) Para 4,O3 of the Foreiqn Trad.e Pollcu 12O15-2O) lnter-alla stdtes thdt :-

An Aduance Authoisation is issued to allow dutg free import of inputs, which ore
phgsicallg incorporated in export product (making normal alloutance for utastage). In
addition, fuel, oil, energg, catalgsts uthich ore consumed/ utilised to obtain export
product, mag also be allou.ted, DGFT, bg means of Pubtic Notice, mag exclude ang
product(s) from ptruieut of Aduance Authorbation.

b) Pora 4.OS of the Forelqn Trad.e Pollcu 12O75-2O) lnter-ollrr states tho,t :-

4.05 Eligible Applicant / Export / Supplg
(a) Aduance Authoisation can be issued either to a manufacturer exporter or merchsnt
exporter tied to supporting manufacfitrer
(b) Aduance Authoisation for pharmaceutical products manufactured tlvough Non-
Infinging (NI) process (a.s indicated in paragraph 4.18 of Handbook of Procedures) shall
be issued to manufacturer exporter onlg.
(c) Aduance Autlnisation shall be issued for:
(i) Phgsical export (including export to SEZ);
(ii) Intermediate supplg; and/ or
(iii) Sttpplg of goods to the categories mentioned in paragraph 7.02 (b), k), @, A, b)

and (h) of this F7|P. (iu) Snpply of'stores' on board of foreign going uessel / atrcrafi,
subject to condition thot there is specific Standard Input Output Nonns in respect of
item supplied.

c) Para 4.73 Foreion Trad.e Pollca O75-2O) lnter-alla states that :-

4.13 Pre-import condition in certain cases-

(i) DGFT mag, bg Notification, impose pre-import condition for inputs under this
Chapter.

(iii) Import of drugs from unregistered sources shall haue pre-import condihon.

d) Para 4.74 Forelan Trade Policu 12O75-2O) lnter-alla states thdt :-

4.14 Details of Duties exempted-

Imports under Aduance Authoisation are exempted from payment of Basic Customs
Duty, Additional Customs Duty, Education Cess, Anti-dumping Dutg, Counteruailing
DutA, Safeguard Dutg, Transition Product Specific Safeguard Duty, uhereuer
applicable. Import against supplies couered under paragraph 7-O2 (c), (d) and (g) of FTP

uill not be exempted from pagment of applicabte Anti-dumping Dutg, Counteruailing
Duty, Safegaard Dutg and Transition Product Specific Safeguard Dutg, if any. Hou.teuer,

imports under Aduance Authorisation for phgsical exports are also exempt from uthole
of the integrated tox and Compensation Cess leuiable under sub-section (7) and sub-
section (9) respectiuelg, of sedion 3 of the Customs Taiff Act, 1975 (51 of 1975), as
mag be prouided in the notifcation issued by Department of Reuenue, and sucLt- imports
sl,nll be subject to pre-import condition. Imports against Aduance Authoisations for
physical exports are exempted from Integrated Tax and Compensation Cess upto
31.03.2018 onlg.

e) Para 9.2O Foreiqn Trade Pollcu 12015-2O lnter-alla states that :-

(ii) Import items subjed to pre-import condition are listed in Appendix 4J or uitl be
as indicated in Standard Input Output Norms (SION).
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9.20
"Export" is as defrned in F-l (D&R) Act, 7992, as amended from time to time.

(a) Exports / supplies made f'rom the date of EDI generated fi.le number for on Aduance
Authoisation, maA be accepted touards discharge of EO. Shipping/ Supplg document(s)
should be endorsed u-lith File Number or Authoisation Number to establish co-reLation
of exports / supplies uith Authoisation issued. Bxport/ supply doatment(s) should also
contain details of exempted mateials/ inputs consumed.

(b) If application is approued, a thorbatton shall be issued based on input / output
norms in force on the date of receipt of application bg Regional Authoitg. If in the
interuening peiod (i.e. from date of filing of application and date of issue of
authoisation) the norms get changed, the authorizotion usill be tssued tn proportion to
prouisional exports / supplies alreadg made till ang amendment in norms is notified.
For remoining exports, PolicA / Procedures in force on date orf issue of authoisation
shall be applicable.

(c) The export of SCOMET items shall not be permitted against an Authoisation until
and unless the requisite SCOMET Authoisation is obtained bg the applicant.

(d) Exports/ supplies made in anticipation of autlnrisation shall not be eligible for inputs
uith pre -import co ndition.

d Section 2(q of the Foreign Trade (DR) Act, 7992 stdtes thdt :-

(e) "import" and 'export" mean-s respectiuefu brtnging into, or taking out of, India ang
goods bg land, sea or air;

h) Notificotion No.33/ 2015-202O New Delhi,
Doted: 13 October, 2O17
Subject: Amendments in Foreign Tra.de Policg 2015-2O -reg

S.O. (D): In exercise of potuers confened bg Section 5 of FT (D&R) Act, 1992, read uith
parograph 1.02 of the Foreign Trade Policg, 2O15-2020, a.s amended from time to time,
the Central Gouernment herebg makes follouing amendments in Foreign Trade Policg
2015-20. 1. Para 4.14 is amended to read as under: "4.74: Details of Duties exempted
Imports under Aduance Authori-sation are exempted from payment of Ba-sic Customs
Dutg, Additional Customs Dutg, Education Cess, Anti-dumping Dutg, Counteruailing
DutA, Safeguard Dutg, Transition Product Specifc Safeguard Dutg, uLhereuer
applicable. Import against supplies couered under paragraph 7.02 (c), (d) and (g) of FTP

uill not be exempted from payment of applicable Anti-dumping Dutg, Counteruailing
Dutg, Safeguard Dutg and Transition Product Specific Safeguard Dutg, if ang. Hotueuer,
imports under Aduance Authorization for phgsical exports are also exempt from uhole
of the integrated tax and Compensation Cess leuiable under sub-section (7) and sub-
section (9) respectiuelg, of sedion 3 of the Customs Taiff Act, 1975 (51 of 1975), as
mag be prouided in ttrc notifi.cation issued bg Department of Reuenue, and suclt imports
shall be subject to pre-import condition."

i) NOTIFTCATION NO. 31 (RD2O13)/ 2OO9-2O14
NEW DELHI, DATED THE 7n August, 2O73

In exercise of pou-ters conferred bg Section 5 of the Foreign Trade (Deuelopment
& Regulation) Act, 1992 (No.22 of 1992) read uith paragraph 1.2 of the Foreign Trade
Policg, 2009-2014, the Central Gouemment herebg notifi.es the follouLing amendments
in the Foreign Trade Policg (FTP) 2009-2014.

n 4.27 Exports/ Supplies in anticipation or subsequent to issue of an Authorisation.
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2. Afier para 4.1.14 of FTP a neu) para 4.1.15 is inserted.
"4.1 .15 Whereuer SION permits use of either (a) a geneic input or (b) alternatiue inputs,
unless the name of the specific inptt(s) [uhich hns (haue) been used in manufactunng
the export productl get-s indic@ted / endorsed in tLe releuant shipping bill and these
inputs, so endorsed, match the desciption in the releuant bill of entry, the concerned
Authorisation will not be redeemed. In other utords, the name/ description of the input
used (or to be used) in tle Authoisation must match exactlg the name/ descnption
endorsed in the shipping bill. At the time of discharge of export obLigation (EODC) or at
the time of redemption, RA shall allor.u onlg those inputs uthich haue been specifically
indicated in the shipping bill."
3. Para 4.2.3 of FTP is being amended bg adding the phrase "4.1.14 and 4.1.15" in
place of "and 4.1.14". The amended para u.tould be as under:
"Proui.sions of paragrapLs 4.1.11, 4.1.12, 4.1.13, 4.1.14 and 4.1.15 of FTP shall be
applicable for DFIA holder."
4. Effect of this Notification: Inputs actually used in manufacture of the exporl
product should onlg be imported under the Autlarisation. Similarlg inputs actuallg
imported must be used in tLe export product. This has to be established in respect of
euery Aduance Authoisation / DFIA.

I Policg Circular No.O3 (RF-2O13)/2OO9-2O14
Dated the 2nd August, 2O73

Subject: Withdrawal of Poticg Circular No.30 dated 10.10.2005 on Importabilitg of
Altematiue inputs allouted a.s per SION.

Notification No.31 has been issued on 1st August, 2O13 tuhich stipulates "inputs
acfuallg used in manufacture of the export product should onlg be imported under the
authoisation. Similarlg inputs actuallg imported must be used in the export product."
Accordingly, the earlier Policg Circular No.30 dated 10.10.2005 becomes infiuctuous
and hence stands uithl.rdun.

2. This is to reiterate that dutg f'ree import of inptts under DutA Exemption/ Remission
Schemes under Chapter-4 of FTP shnll be guided bg the Notifi.cotion No. 31 issued on
1.8.2013. Hence any claificotion or notification or communication issued bg this
Directorate on this matter uhich may be repugnant to this Notification shall be deemed
to haue been superseded to the ertent of such repugnancg.

k) No cation 7 7 o7.o4.2075-

G.S.R. 254 (E).- In exercise of the powers conferred by sub-section (1) of section 25 of
tlre Customs Act, 1962 (52 of 1962), the Central Government, being satisfred that it is
necessary in the public interest so to do, hereby exempts materials imported into
India against a valid Advance Authorisation issued by the Regional Authority in terms
of paragraph 4.03 of the Foreign Trade Policy (hereinafter referred to as the said
authorisation) from t1.e whole of the duty of customs leviable thereon which is
specified in the First Schedule to the Customs Tariff Act, 1975 (51 of 1975) and from
the whole of the additional duty, safeguard duty, transitional product specific
safeguard duty and anti-dumping duty leviable thereon, respectively, under sections
3, 8E}, 8C and 9A of the said Customs Tariff Act, subject to the following conditions,
namely:-

(r) that the said authorisation is produced before t}re proper offrcer of customs at
the time of clearance for debit;

(ii) that the said authorisation bears,-

(a) the name and address of the importer and the supporting manufacturer in cases
where the authorisation has been issued to a merchant exporter; and
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(c) the description arrd other specifications where applicable of the imported materia-ls
and the description, qualtity and value of exports of tJ:e resultant product in cases
where import takes place before fulfillment of export obligation;

(iii) that the materials imported correspond to the description and other
speciflcations where applicable mentioned in the authorisation ald ale in terms of
para 4.72 of the Foreign Trade Policy and the va-lue and quantity thereof are within
the limits specified in the said authorisation;

(i") that in respect of irnports made before the discharge of export obligation in
full, the importer at the time of clearance of the imported materia.ls executes a bond
with such surety or security and in such form and for such sum as may be specified
by the Deputy Commissioner of Customs or Assistant Commissioner of Customs, as
the case may be, binding himself to pay on demand an amount equal to the duty
leviable, but for the exemption contained herein, on the imported materials in respect
of which the conditions specified in this notification are not complied with, together
wrth interest at the rate of frfteen percent per annum from the date of clearance of the
said materials;

(r) that in respect of rmports made after the discharge of export obligation in
full, if facility under rule 18 (rebate of duty paid on materials used in the
manufacture of resultaat product) or sub-rule (2) of rule 19 of the Central Excise
Rules, 2002 or of CENVAT Credit under CENVAT Credit Rules, 2004 has been
availed, then the irnporter shall, at the time of clearance of the imported materia.ls
furnish a bond to the Deputy Commissioner of Customs or Assistant Commissioner
of Customs, as the case may be, binding himself, to use tJle imported materials in his
factory or in the factory of his supporting manufacturer for the manufacture of
dutiable goods and to submit a certiflcate, from the jurisdictional Centra1 Excise
officer or from a specilied chartered accountant within six months from the date of
clearance of the said materials, that the imported materials have been so used:

Provided that if the importer pays additional duty of customs leviable on the imported
materiaLs but for the exemption cofltained herein, then the imported materials may
be cleared without furnishing a bond specilied in this condition ald the additional
duty of customs so paid shall be eiigible for availing CENVAT Credit under the
CENVAT Credit Ru1es, 2004;

("i) that in respect of imports made after the discharge of export obligation in ful1,
and if facility under rule 18 (rebate of duty paid on materials used in the
manufacture of resultant product) or sub-rule (2) of rule 19 of the Central Excise
Rules, 2002 or of CENVAT credit under CEI{VAT Credit Rules, 2OO4 has not been
availed and tJ.e importer fumishes proof to this effect to the satisfaction of the
Deputy Commissioner of Customs or the Assistant Commissioner of Customs as the
case may be, then the imported materials may be cleared without furnishing a bond
specified in condition (v);

(-i) that the imports and exports are undertaken through the seaports, airports
or through the inland container depots or through the land customs stations as
mentioned in the Table 2 annexed to the Notification No. 16/ 2O 15- Customs dated
01.04.2015 or a Special Economic Zone notifred under section 4 of the Special
Economic Zoles Act, 2OO5 (28 of 2005):
Provided that the Commissioner of Customs may, by specia.l order or a public notice
and subject to such conditions as may be specified by him, permit import and export
through alry ottrer sea-port, airport, inlarrd container depot or through a land
customs station within his jurisdiction;

(b) the shipping bill number(s) and date(s) artd description, quantity and va.lue of
exports of the resultant product in cases where import takes place aJter fulfrlment of -
export obligation; or
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(viii) that the export obligation as specified in the said authorisation (both in value
and quantity terms) is discharged within the period specilied in the said
authorisation or within such extended period as may be granted by the Regional
Authority by exporting resultant products, manufactured in India which are specihed
in the said authorisation:

Provided that an Advance Intermediate authorisation holder shall discharge export
obligation by supplying the resultant products to exporter in terms of paragraph 4.05
(c) (Li) of the Foreign Trade Policy;

(i*) that the irnporter produces evidence of discharge of export obligation to the
satisfaction of the Deputy Commissioner of Customs or Assistant Commissioner of
Customs, as the case may be, within a period of sixty days of the expiry of period
allowed for fulfilment of export obligation, or within such extended period as the said
Deputy Commissioner of Customs or Assistarrt Commissioner of Customs, as the
case may be, may allow;

(x) that the said authorisation shall not be transferred and the said materia.ls
shall not be transferred or sold;

Provided that the said materials may be tralsferred to a job worker for processing
subject to complying with the conditions specified in the relevant Central Excise
notifrcations permitting transfer of materials for job work;

Provided furtl:er that, no such transfer for purposes ofjob work shall be effected to
the units located in areas eligible for area based exemptions from the ler,y of excise
duty in terms of notification Nos. 32/ 1999-Central Excise dated 08.07.1999,
33/1999-Central Excise dated 08.07.1999, 39/2OOl- Central Excise dated
3l.O7.2OOl, 56 /2OO2- Centra-l Excise dated 14.17.2002, 57 l2OO2- Central Excise
dated 14.11.2OO2,4912OO3- Centra-l Excise dated 10.06.2003, 50 /2OO3- Central
Excise dated 10.06.2003, 56 /2OO3- Centra-l Excise dated 25.06.2OO3,71l03- Central
Excise dated 09.09.2003, 8/2OO4- Centra.l Excise dated 2l.Ol.2OO4 arrd 20l2OO7-
Central Excise dated 25.O4.2OO7;

(*i) that in relation to the said authorisation issued to a merchalt exporter, any
bond required to be executed by the importer in terms of this notification shall be
executed jointly by tl:e merchant exporter a.nd the supporting manufacturer binding
themselves jointly and severally to comply with the conditions specified in this
notifrcation.

u Notification No.- 79./2O77 - Cttstoms, Dated: 73.1O.2O17-

Central Gouernment, on betng satisfied that tt is necessary in the public interest so to
do, made the follotuing further amendments in each of the notifications of the
Gouemment of India in the Ministry of Finance (Department of Reuenue), specified in
cotumn (2) of the Table below, in the manner a.s specirted in the conesponding entry in
column (3) of the said Table:-

-: Table:-
Amend.ments

In the said notification,- (a) in the opening paragraph,
afier clause (ii), the follouing sLnll be inserted,
namelA:- "(iii) the u.thole of integrated tax and the
goods ond seruices tox compensqfion cess leuiable
thereon under sub-section (7) and sub-section (9) of
section 3 of the said Cusroms Taiff Act: Prouided that

s.
ivo,

Notificdtion number
and date

(1) (2) (s)

1 16/2O1S-Customs,
dated the 1 st Apil,
2O15 [uide number
G.S.R. 252(E), dated the
1stApil,2O151

tt
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the exemption from integrated tax and the goods and
seruices tax compensation cess shall be auailable up
to the 31st March, 2018."; (b) in the Explanation C (I),

for the u.tords "Hotueuer, the follou-ting categoies of
supplies, shall also be counted tou.tards fulfilment of
export obligation: ", the tuords "Hotueuer, in
authorisations uhere exemption from integrated tdx
and goods and seruice tox compensation cess is not
auaiLed, the foLlou.ing cdtegones of supplies, sholl also
be counted totuards fulfilment of export obligation:"
sLnll be substitute d.

2 18/ 2O1S-Customs,
dated the 1 st April,
2O 15 [uide number
G.S.R. 254 (E), dated the
1 st Apil, 2O151

In the said notification, in the opening paragraph, (a)

for the uords, brackets, figures and letters "from the
uhole of the additional dutg leuiable thereon under
sub- 2 sections (1), (3) and (5) of section 3, safeguord
dutg Leuiable thereon under section 88 and anti-
dumping dutg leuiable thereon under section 9A", the
uords, brackets, rtWres and Letters "from the uhole of
the additional duty leuiable thereon under sub-
seclions (1), (3) and (5) of section 3, integrated tax
leuiable thereon under sub-section (7) of section 3,

goods and seruices tdx compensation cess leuiable
thereon under sub-section (9) of section 3, safeguard
dutg leuiable thereon under section 8B, counteruailing
duty leuiable thereon under section 9 and anti-
dumping dutg leuiable thereon under section 9A" shall
be sub stituted;

(b) in condition (uiii), afier the prouiso, the follouing
prouiso shnll be insefted, namelg:-

"Prouided further that notutithstanding angthing
contained hereinaboue for the said authoisations
u.there the exemption from integrated tox and the
goods and seruices tox compensation cess leuiable
thereon under sub section (7) cnd sub-section (9) of
section 3 oJ the said Cttstorrts Tarilf Act, has
been a oailed, the export obligation shall be

Ju$illed bg phgsical exports onlg;";

(c) afier condition (i), the follou.ting conditions shall be
in-serted, namelg :-

"(ii) that the exemption from integrated tox and the
goods and seruices tax compensation cess leuiable
thereon under sub-section (7) and sub-section (9) of
section 3 ol the so,id Custot ts TarifJ Act shrrtl be
subject to pre-import condition;

@ii) that the exemption from integrated tax and the
goods and seruices tox compensation cess leuiable
thereon under sub-section (7) and sub-section (9) of
section 3 of the sdid Custon,s TarifJ Act sholl be
aaailable up to the 37st March, 2078.".

m) Section 77 l7l of the Customs Act, 7962 redd,s .rs:-

I

I

I
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ISECTION f 7. Assessment of dutg. - (1)Animporter enteing anA imported goods

under section 46, or an exporter enteing anA export goods under section 50, shall, saue
as othenoise prouided in section 85, selfassess the dutg, if ang, leuiable on such
goods.

(2) Tle proper officer mqA uerifu tlrc enties made under section 46 or section 50 ctnd
the sefassessment of goods rekned to in sub-section (1) and for this purpose, examine
or test anA imported goods or export goods or such port thereof a-s mag be necessary.

Prouided that the seledion of cases for uerification shall pimailg be on the basis of
nsk eualuation through appropiate selection citeia.

(3) For the purposes of ueification under sub-section (2), the proper olficer mag require
the importer, exporter or ang other person to produce ang doanment or information,
u-therebg the dutg leuiable on the imported goods or export goods, as the case mag be,

can be ascertained and tLereupon, the importer, exporter or such other person shall
produce such document or fumish such information.

(4) Where it is found on ueification, examination or testing of the goods or otherwise
that the sef assessment is not done conectlg, the proper officer maA, without prejudice
to any other action tahich mag be taken under this Act, re-assess the duty leuiable on
such goods.

(5) Where anA re-assessment done under sub-section (4) is contrary to the self-
assessmen, done by the importer or exporter and in cases other than those where the
importer or exporter, as the case mag be, anfrms his acceptance of the satd re-
assessmenf in witing, the proper officer sl.Lall pa.ss a speaking order on the re-
assessmenl, u-tithin fi.fieen days from the d-ate of re-assessment of the bill of entry or
the shipping bill, o-s the co-se mag be.

Explanation. - For the remoual of doubts, it is herebg declared that in cases where on
importer ho.s entered ang imported goods under section 46 or a.n exporter has entered
dnA export goods under section 50 before the date on uthtch the Finance Bill, 2Ol 1

receiues the assent of the President, such imported goods or export goods shall continue
to be gouemed by the prouisions of section 17 as it stood immediatelg before the date
on uhich such assent is receiued.

n) Section 46 [4) of the Custom"s Act, 7962 read.s as:-

"The importer uthile presenting a Bill of Entry, shaLl make and subscibe to a
declaration as to the truth of the contents of such bill of entry and sholl, in support of
such declaration, produce to the proper olficer the inuoice, if anA, relating to the
imported 7oods....... "

o) Section 7 7 7 (o) of the Customs Act, 7952 inter alla stlpulates-

" 1 1 1 . Confi.scation of improperLg imported goods, etc. -_

The follou.ting goods brought from a place outside India shatl be liabte to confiscation:

(o) ang goods exempted, subjeet to ang condition, from dutg or ang prohibition in
respect of the import thereof under this Act or ang other taw for the time being in force,
in respect of uhich the condition is not obserued unless the non-obseruance of the
condition was sanctioned bg tlLe proper off.cer;"

p) I\trther sectlon 772 of the Customs Act, 7962 prouldes for penal action
and inter-a lia stipulates:-

Any person shall be Liable to penaltg for improper importation of goods,-



Page 16 of 55

(a) utho, in relation to ang goods, does or omits to do ang act u.tltich act or omission
u.tould render such goods liable to confiscation under section 111, or abets the doing or-
omission of such an act, .... ............

q) Section 724 of the Custons Act, 1962 lnter alia stioulates :-

No order confscating ang goods or imposing ang penaltg on anA person shall be mode
under this Chnpter unless the ouner of the goods or such person

(a) is giuen o notice in utiting u.tith the prior approual of the officer of anstoms not
beLout tlrc ronk of an Assistant Commissioner of Customs, informing him of the
grounds on u.thich it is proposed to confiscate the goods or to impose a penaltg;

(b) is giuen an opporhtnitg of making a representation in uLrtting tuithin sucl't
reo,sonable time as may be speafied in tle notice again-st the grounds oJ confiscation or
imposition of penaltg mentioned therein; and

(c) is giuen a reasonable opportunitg of being heard in the matter :

6. Imposition of two conditions for availing the IGST exemption in
terms of Notification No. 79l2Ol7-Cus dated l3.LO.2Ol7:-

6.1 Advance Authorizations are issued by the Directorate General of Foreign Trade
(DGFT) to importers for import of various raw materials without payrnent of Customs
Duty and the said Export Promotiona,l Scheme is governed by Chapter 4 of the
Foreign Trade Policy (2O1,5-2Ol, applicable for subject case ald corresponding
Chapter 4 of the Hand Book of Procedures (20 15-20). Prior to GST regime, in terms of
the provisions of Para 4.74 of the prevailing Foreign Trade Policy (2015-20), the
importer was allowed to enjoy benefit of exemption in respect of Basrc Customs Duty
as well as Additional Customs Duties, Anti-dumping Duty and Safeguard Duty, wh e

importing such input materia-1s under Advance Authorizations.

6.2 With the introduction of GST w.e.f Ol.O7.2O 17, Additional Customs Duties
(CVD & SAD) were subsumed into the newly introduced Integrated Goods and Service
Tax (IGST). Therefore, at the time of imports, in addition to Basic Customs Dut5z,

IGST was made payable instead of such Additiona,l Duties of Customs. Accordingly,
Notifrcation No.26 l2Ol7-Customs dated 29 June 2017, was issued to give
effect to the changes introduced in the GST regime in respect of imports under
Advance Authorization. It was a conscious decision to impose IGST at the time
of import, however, at the same time, importers were allowed to either take
credit of such IGST for payments of Duty during supply to DTA, or to take
refund of such IGST amount within a specified penod. The corresponding
changes in the Policy were brought through Trade Notice No.11/2018 dated
30.06 .2017 . It is pertinent to note here that while in pre-GST regime blanket
exemption was allowed in respect of all Duties leviable u,hen goods were being
imported under Advance Authorizations, contrary to that, in post-GST regime,
for imports under Advance Authorization, the importers were required to pay
su ch IG ST at the tim e of imports and then they could get the credit of the
sam e.

6.3 However, subsequently, the Government of India decided to exempt imports
under Advance Authorizations from pa5rment of IGST, by introduction of the Customs
Notification No.79/2077 dated 13.10.2017. However, such exemption from the
payment of IGST was made conditiona-l. The said Notification No.79 /2017 dated
13.10.2017 , was issued with the intent of incorporating certain changes/ amendment
in the principal Customs Notifications, which were issued for extending benefit of
exemption to the goods when imported under Advance Authorizations. The said
Notification stated that the Central Government, on being satisfied that it is
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necessary in the public interest so to do, made the following furtler amendments in
each of the Notifications of the Government of India in the Ministry of Finance
(Department of Revenue), specified in column (2) of the Table below, in tJ:e manner as

specified in the corresponding entry in column (3) of the said Table. Only the relevant
portion pertaining to the Customs Notification No.18/2015 dated 01.04.2015 is
reproduced in Para 3(j) above, which may be referred to.

6.4 Ttrerefore, by issuing the subject Notification No.79/2OI7-Cus dated
73.10.2017, the Government of lndia amended inter-alia Notification No.18/20i5-
Cus dated OI.O4.2Ol5, and extended exemption from the payment of IGST at the time
of import of input materia-ls under Advarrce Autlorizations. But such exemption was
not absolute. As a rider, certain conditions were incorporated in the subject
Notification. One being the condition that such exemption can only be extended so

long as exports made under the Advalce Authorization are physica-l exports in nature
arrd the other being the condition that to avail such benefrt one has to follow the pre-
import condition.

7. The Director General of Foreign Trade, ln the meanwhlle, issued one
Notirlcation No.33/2O15-20 dated 13,10.2017, which amended the provrsion of
Para 4.74 of the Foreigrr Trade Policy l2Ol5-2O), to incorporate the exemptlon from
IGST, subject to compliance of the pre-lmport and physlcal export conditions. lt
is pertinent to mention, that the principal Customs Notificatron No,18/201S-Cus,
being an EXIM notifrcation, was amended by the Notification No.79/20I7-Cus dated
l3-lO-2O17, in tandem with the changed Policy by iltegrating the same provisions for
proper implementation of the provisions of the Foreign Trade Policy (2O15-2O).

7,L Therefore, conscious legislative iatent is apparent in the changes made in
the Foreign Trade Policy l2OL5-2Ol and corresponding changes in the relevart
Customs Notifrcations, that to avail the benefit of exemption in respect of Integrated
Goods and Service Tax (IGST), one would require to comply with the following two
conditions: -

il An exports under the Advance Authorization should be physical exports,
therefore, debarring any deemed export from being considered towards discharge of
export obligation;

8. Physical Export condition in relation to the Foreign Trade Policy
l20l5-20l and the Notification No.79l2OL7-Cus dated 13.1O.2O17, and
whether it was followed by the importer.

(e)"import" and 'export" means respectiuelg bringing into, or taking out of, India any
goods by land, sea or air;

Therefore, primarily, export involves taking out goods out of India, however, in
Chapter 4 of the Policy, Para 4.05 defines premises under which Advance
Authorizations could be issued and states that -

(c) Aduance Authorization stnll be issued for:

ii) Pre-irnport condition has to be followed, which requires materia.ls to be
imported first and then be used for manufacture of the frnished goods, which could in
turn be exported for discharge of EO;

8.1 The concept of physical export is derived from Para 4.05(c) and Para 9.20 of
the Foreign Trade Policy (2O l5-2O) read with Section 2(e) of the Foreigrr Trade (DR)

Acl, 1992. Para 9.2O of the Policy refers to Section 2(e) of the Foreign Trade (DR) Act,
1992, which defrnes 'Export'as follows:-
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(i) Phgsical exporl (including export to SEZ);
(ii) Intermediate supplg; and/ or
(iii) Supplg of goods to the categoies mentioned in paragraph 7.02 (b), (c), (e), A, @)
and (h) of this FTP.
(iu) Supplg of'stores' on board of foreign going uessel / atrcrafi, subject to condition
that there ts spectfic Standard Input Output Norm.s in respect of item supplied.

A.2 Therefore, the delinition has been further extended in specific terms under
Chapter 4 of the Policy and the supplies made to SEZ, despite not being an event in
which goods are being taken out of India, are considered as Physica.l Exports.
However, other three categories defined under (c) (ii), (iiil & (iv) do not qualify as
physical exports. SuppLies of intermediate goods are covered by l,etter of Invalidation,
whereas, supplies covered under Chapter 7 of the Policy are considered as Deemed
Exports. None of these supplies are eligible for being considered as physical exports.
Therefore, arry category of supply, be it under letter of Invalidation and/or to EOU
and/or under lnternationa] Competitive Bidding (ICB) and/or to Mega Power Projects,
other than actual exports to other country arld supply to SF.Z, cannot be considered
as Physrcal Exports for the purpose of Chapter 4 of the Foreign Trade Policy (2015-
20\

E.3 This implies that to avail the benefrt of exemption as extended through
amendment of Para 4.14 of the Policy by virtue of the DGF"I Notification No. 33/2015-
20 dated 13.10.2017 , one has to ensure that the entire exports made under an
Advance Authorization towards discharge of EO are physical exports. In case the
entire exports made, do not fall in the category of physical exports, the Advance
Authorization automatically sets disqualified for the purpose of exemption.

9. Pre-import conditioa in relation to the Foreign Trade Policy (2O15-
2Ol and the Notification No.79l2Ol7-Crts dated L3.LO.2OL7;
Determination of whether the goods imported under the impugned
Advance Authorization comply with the pre-import condition, and
whether it was followed by the importer.

9.1 Pre-import condition has been part of the Policy for 1ong. In terms of Para 4.13
of the Policy, there are certain goods for which pre-import conditron was made
applicable through issuance of DGFT Notification way before the Notifrcation dated
13.1O.2017 came into being.

9.2 The definition of pre-import directly flows from Para 4.03 of the Foreign Trade
Policy (20 15-20)[erstu'hi1e Para 4.1.3 of the Policy (2OO9-14)]. It demands that
Advance Authorizatlons are lssued for import of lnputs, which are physically
incorporated ln the export goods allowing legitimate wastage.This Para
specifically demands for such physical lncorporatlon of imported materials in
the export goods. And the same is only possible, when imports are made prior
to export. Therefore, such Authorizations principally do have the pre-import
condition in-built, which is required to be followed, barring where otherwise use has
been allowed in terms of Para 4.27 of the Foreign Trade Policy (2015-20)[erstwhile
Para 4.12 of the Policy (2OO9-14)1.

9.3 Advance Authorization are issued for import of Duty-free materials first, which
would be used for the purpose of manufacture of export goods, which would be
exported out of India or be supplied under deemed export, if a-1lowed by the Policy or
the Customs Notificatron. The very name Advance Authorization was coined with
prefix 'Advaace', which r-llustrates and indicates the basic purpose as a-foresaid.
Spirit of the scheme is further understood, from the bare fact that while time allowed
for import is 12 months (conditionally extendable by another six months) from the
date of issue of the Authorization, the tirne a-11owed for export is 18 months
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(conditiona.lly extendable by 6 months twice) from the date of issue of the
Authorization. The reason for the same was the practical fact lhat conversion of input
materials into finished goods ready for export, takes considerable time depending
upon the process of manufacture.

9.4 DGFT Notifrcation No. 31/2013 (RE-2013) dated 01.08.2013, was issued to
incorporate a new Para No. 4.1.15 in the Foreign Trade Policy. The sard Para is arr
extension of the Para 4. 1.3 [Para 4.03 of the Policy (20 15-2020] and stipulated further
condition which clarilied the ambit of the aJoresaid Para 4. I .3. Inputs actually
imported must be used in the e:ryort product.

9.5 A Circular No. 3/2013 (RE-20i3) dated, 02.08.2013, was also issued by the
Ministry of Commerce in line with the aforesaid Notjfication. The Circular reiterates
that Duty free import of inputs under Duty Exemption/ Remission Schemes under
Chapter-4 of FTP sha-ll be guided by the Notification No. 31 issued on O 1.08.20I3.

9.6 Therefore, combined reading of Para 4.03 of the Foreign Trade Policy, in force
at the time of issualce of the Authorizations, and the Notification aforesaid along
with the Circular as mentioned above, makes it obvious, that benefit of exemption
from payment of Customs Duty is extended to the input materials subject to
strict condltlo[, that such materlals would be exclusively used in the
manufacture of export goods which would be ultlmately exported, Therefore, the
importer does not have the liberty to utilize such Duty-free materials otherwise, nor
do they have freedom to export goods malufactured out of something, which was not
actually imported.

9.7 Therefore, such Authorizations principally do have the pre-import conditron in-
built, which is required to be followed, barring where otherwise use has been a-llowed
in terms of Para 4.27 of the Foreign Trade Policy (2O15-2O) [erstwhi-Ie Para 4.L2 of t}:,e
Policy (2009-14)1. Para 4.27 of the Hand Book of Procedures for the relevant period
allows exports/ supplies in anticipation of an Authorization. This provision has been
made as an exception to meet the requirement in case of exigencies. However, the
importers/ exporters have been availing the benefrt of the said provision without
exception and the export goods are made out of domestica-lly or otherwise procured
materials and the Duty-free imported goods are used for purposes other than the
manufacture of t1le export goods. However, Para 4.27 (d) has barred such benefit of
export in anticipation of Authorization for the inputs wittr pre-import condition.

9,8 Specifrc provision under the said Para 4.27 ld) was made, which states that -

(d) Exports/suppltes mqde in anticipatton oJ @uthorization shall not be ellglble
Ior inputs with pre-import condition.

Therefore, whenever pre-import condition is applicable in respect of the goods to be
imported, the Advance Authorization holder does not have arry liberty to export in
anticipation of Authorization. The moment input materials are subject to pre-import
condition, they become ineligible for export in anticipation of Authorization, by urtue
of the said provision of Pa;la 4.27 (dl.

9.9 The pre-import conditron requires the imported materials to be used for the
manufacture of frnished goods, which are in turn required to be exported towards
discharge of export obligation, arrd the same is only possible when the export
happens subsequent to the commencement of imports after allowing reasonable time
to malufacture hnished goods out of the same. Therefore, when the 1aw dem:Lnds
pre-irnport condition on the input materials to be irnported, goods calnot be exported
in anticipation of Advarrce Authorization. Provisions of Para 4.27(al & (b), i.e.
export in anticipation of Authorlzation and the pre-import condition on the
lnput materials are mutually exclusive and cannot go hand in hand.
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10. Advance Authorization Scheme is not just another scheme, where one is
allowed to irnport goods Duty free, for which the sole liability of the benehciary is to -
complete export obligation only by exporting goods mentioned in the Authorization. It
is not a scheme that gives carte blanche to the importer, so far as utilization of
imported materials is concerned. Rather, barring a few exceptions covered by
the Policy and the Notification, lt requires such Duty-free imported materials to
be used speclfically for the purpose of manufacture of export goods. As
discussed above, the scheme requires physical incorporation of the imported
materials in the export goods after allowing normal wastage. Export goods are
required to be manufactured out of the very materia.ls which have been rmported
Duty free. The law does not permlt replenishment. The High Court of Allahabad in
the case of Dharampur Sugar Mitt reported tn 2015 (321) ELT 0565 (An.)has observed
that:-

" From the record.s ue Jind that the import authorlzation requires the phgsical
lncorpordtion o:f the imported tnpu.t in export product afier allouing nortnq.l
wdstdge, reference clause 4.7.3. In the instant ca.se, the assessee has Inpelesslg

failed to establish the phgsical incorporation of the imported input in the exported
sugar. The Assessing Authoity and the Tibunal appears to be correct in recording a

finding that the appellant has uiolated the prouisions of Customs Act, in exporting sugar
tuithout there being any 'Exporl Release Order' in the facts of this case."

1O.1 The Hon'ble Supreme Court in the case of Pennar Industies reported tn TIOL-

2015-(162)-SC-CUS has held that :-

"lt utou[d mean that not onlA the rau.t mateial imported (in respect of tuhich exemption

from duty is sought) is to be utili.z,ed tn the manner mentioned, namelg, for manufacture
of specijed products bg the importer/ o.ssessee itse$ this uery mateial has to be
utiLized in discharge of export obligation. It, thus, becomes abund.antlg clear that
o.s per thls NotlJicatlon, in ord.er to a oall the exemptlon Jron lmport dutg, lt is
necessary to rnake export of the product mdnuJdcdred Jrom that lery rdu)
materidl uthlch ls lmpofted. This condition is admittedlg not fulfilled bg the
assessee o.s there is no export of the goods from the rau-t mateial so utili-z,ed. Instead,
export is of the product manufactured from other mateial, that too tltrough third partg.
Therefore, in stict sense, the mandate of the said Notification ha.s not been fulfilled bg
the o,ssessee."

1O.2 The High Court of Madras (Madurai Bench) in the case of M/s. Vedanta Ltd. on
the issue under consideration held that:-

"pre-import simply means import of raw materials before export of the finished
goods to enable the physical export and actual user condition possible and
negate the revenue risk that is plausible by diverting the imported goods in the
local market".

1O.3 Conditions No. (v) & (vf| of the Notlficatlon No.18/2O15-Cus dated
O1.O4.2O15, prescribe the modallties to be followed for import of Duty-free goods

under Advance Authorization, in cases, where export obligation is discharged in fuI1,

before the commencement of imports. This is to ensure that the importer does not
enjoy the benefit of Duty exemption on raw materials twice for the same export. It is
but natural that irr such a situation the importer would have used domestically
procured materia-ls for the purpose of manufacture of goods that have been exported
and on which required Duties would have been paid and credit of the same would
also have been availed by the importer. The importer has in this kind of situation, two
options in terms of the above Notification:



10.4,1 The first option is elucidated in condition No.
which is as under-

Page 21 of 55

(v) of the Notification,

"(u) that in respect of imports made afi.er the discharge of export obligafion in full, if
facihtg under rule 18 (rebate of dufu paid on mateials used in the manufacturc of resultant
product) or sub-rule (2) of rule 19 of the Central Excise Rules, 2002 or of CENVAT Credit under
CENVAT Credit Rules, 2004 lto-s been availed, then the importer shall, at the time of clearance of
the imported mqtertqls furnish a bond to the Deputy Commissioner of Customs or Assislanl
Commissioner of Cusfoms, as the case mag be, binding himselJ to use the imported materials in
his factory or in the factory of his supporttng manufacturer for the manufacture of duttable goods
and to submit a certifi.cate, fiom the yisdictional Central Excise offi.cer or from a specifed
chartered accountant u.)ithin six months from the date of clearance of the said matenals, that the
{mporled mateials have been so used:

Prouided that if the importer pays additional dutV of customs leuiable on the imported matenals
but for the exemption contained lerein, then the tmporTed materials maA be cleared uilhout
fumishing a bond specified in this condition and the additional duty of cl.tstoms so paid shall be

eligible for auailing CENVAT Credit under the CENVAT Credit Rules, 2004;"

10.4.2 The second option is similarly elaborated in condition no. (vi) of the
Notifrcation, as under-

'(u) that in respect oJ imports made afier the discharge of export obltgatton in futl, and if
facility under rule 18 (rebate of dutg paid on mateials used in the manufacture of resuttant
product) or sub-rule (2) of rule 19 of the Central Excise Rules, 2002 or of CENVAT credit under
CENVAT Credit Rules, 2004 has not been auailed and the importer furnish.es proof to this effect
to the satisfaction of the Deputg Commissioner of Customs or the Assisrant Commisstoner of
Customs as the case maA be, then the tmported materials may be cleared uithout fumrshtng a
bond specified n condition (u);"

1O.5 Thus, the purport of tl:e above conditions in the erstwhile Notilication is to
ensure that if domestically procured inputs have been used for manufacture of the
exported goods and the inputs are imported Duty-free after the exports, then the
benefit of "zero-rating" of exports is not availed by the exporter twice.

10.6 Thus, insertion of such conditions in the Notifrcation, is indicative of legislative
intent of keeping check on possible misuse of the scheme. However, ensuring
compliance of these two conditions is not easy, on the other hald, such conditions
are lrrlnerable to be mis-used and have the inherent danger to pave way for 'rent-
seeking'. Therefore, to plug the loop-hole, and to facilitate and streamllne the
lmplementation of the export incentlve seheme, in the post-GST scenarlo the
co[cept of "Pre-Import" and "Physical Export" was introduced in the subject
Notlflcatlon, which make tle said conditions (v) & (vi) infructuous. This is also in
keeping with the philosophy of GST legislation to remove as many conditional
exemptions as possible arld instead provide for zero-rating of exports through the
option of taking credit of the IGST duties paid on the imported inputs, at the time of
processing of the said inputs.

1O.7 It is the duty of an importer seeking benefrts of exemption extended by
Customs Notifrcations issued by the Government of India/ Ministry of Finance, to
comply with the conditions imposed in the Notification, which determines, whether or
not one becomes eligible for the exemption. Exemption from pa5rment of Duty is
not a matter of right, if the same comes with conditions which are required to
be complied with. It is a pre-requisite that only lf such conditions are followed,
that orre becomes eligible for such beneflt. As dlscussed above, such condltlons
have been brought in with the objective of facllitating zero-ratlng of exports
wlth mlnimal compliance and ma:dmum facllitation.

11. IGST benefrt is available against Advance Authorizations subject to observance
of pre-import condition in terms of the condition of the Para 4.14 of the Foreign Trade
Policy (20 15-20) and also the conditions of the newly introduced condition (xii) of
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Customs Notification No.18/2015 dated 01.04.2015 as added by Notification No.
79l2Ol7-Cus dated 13.10.2017. Such pre-import condition requires goods to be -
imported prior to commencement of exports to ensure manufacturing of frnrshed
goods made out of the Duty-free inputs so imported. These finished goods are then to
be exported under the very Advalce Authorization towa-rds discharge of export
obligation. As per provision of Para 4.03 of the Foreign Trade Policy (2O15-2O),
physical incorporation ofthe imported materials in tJre export goods is obligatory, and
the same is feasible only when the imports precedes export.

11.1The following tests enables one to determine whether the pre-import condition in
respect of the Duty-free imported goods have been satisfied or not:

i) If the importer fullils a part or complete export obligation, in respect of an
Advance Authorization, even before commencement of any import under the subject
Advance Authorization, it is implied that such imported materials have not gone
into productlon of goods that have been erported, by which the export obligatron
has been discharged. Therefore, pre-import condition is violated.

ii) Even if the date of the frrst BiII of Entr5r under which goods have been imported
under an Authorization is prior to the date of the frst Shipping Bill through which
exports have been made, indicating exports happened subsequent to irnport, but if
documentary evidences establish that the consignments, so imported, were received
at a later stage in the factory after the commencement of exports, t.l-en the goods

exported under the Advance Authorization could not have been manufactured out of
the Duty free imported goods. This aspect can be verifred from the date of the Goods
Receipt Note (GRN), which establishes the actual date on which materials are received
rn the factory. Therefore, in absence of the imported materials, it is implied that the
export goods were manufactured out of raw materials, which were not irnported
under the subject Advance Authorization. Therefore, pre-import condilion is violated.

iii) In cases, where multiple input items are allowed to be imported under an
Advalce Authorization, ald out of a set of import items, only a few are imported prior
to commencement of export. This rmplies that rn the production of the export goods,

except for the item already imported, the importer had to ulilize materia-ls other than
the Duty-free materials imported under the subject Advance Authorization. The other
input materials are imported subsequently, which do not and could not have gone
into the production of the finlshed goods exported under the sald Advance
Authorization. Therefore, pre-irnport condition is violated.

i") In some cases, prelirninary imports are made prior to export. Subsequently,
exports are effected on a sca.le which is not commensurate with the imports already
made. If the quantum of exports made is more than the corresponding imports made
during that period, then it indicates that materia-1s used for manufacture of the
export goods were procured otherwise. Rest of the imports are made later which never
go into production of the goods exported under the subject Advance Authorizatron. It
ls then tmplied that the lmported materials have not been utilized in entirety
for manufacture of the erqrort goods, and therefore, pre-import condition is
uolated.

L2. Whether the Advance Authorizations
should come under purview of investigation

issued prior to L3.LO.2O|7

12.1 It is but natural that the Advance Authorizations which were issued prior to
l3.l).21l7 , would not and could not contain condition written on the body of the
Authorization, that one has to fulfrll pre-import condition, for the bare fact that no
such pre-import condition was specilically incorporated in the parent Notification
No.18/2015 dated 01.04.2015. The said condition was introduced by the Notification
No. 79 12017 -Cus dated 73.70.2017 , by amending the principal Customs NoLification.
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Therefore, for the Advance Authorizations issued prior to 13.1O.2017, logically there
was no otrligation to comply with the pre-import condition. At the same time, there
was no exemption from the IGST either during that period. Notifications are
published in the public domaln, and every indivldual affected by tt ts aware of
what benetlt it extends and in return, what conditions are requlred to be
complied wlth. To avail such benefits extended by the Notification, one is duty
bound to observe the formalltles and/or comply wlth the conditlons lmposed in
the Notification.

12.2 Whi.le issuing the subject Notification, ttre Government of India instead of
imposing a condition that such benefit would be made available for Advance
Authorizations issued on ald a-fter the date of issuance of the Notificatlon, kept thc
doors w-ide open for those, who obtained such Advance Authorization in the pas! too.
subject to conditions that such Authorizations are valid for import, and pre-import
and physical export conditions have also been followed in respect of those Advance
Authorizations. Therefore, instead of narrowing douryr the benefit to the importers, in
reality, it extended benefrt to many Advance Authorizations, which could have been
out of ambit of the Notifrcation, had the date of issue been made the basic criterion
for determination of availment of benefit. Further, the Notifrcation did not bring rnto
existence any new additional restriction, rather it introduced new set of exemption,
which was not available prior to issue of the said Notification. However, as always,
such exemptions were made conditional. Even the parent Notification, did not
offer carte blanche to the lmporters to enJoy benellt of exemptlon, as it also had
set of conditions, which were required to be fulfrlled to avarl such exemption. As such,
arr act of the Government is in the interest of the public at lalge, instead of confining
such benefits for the Advance Authorizations rssued after 13.10.2017, the option was
left open, even for the Authorizations, which were issued prior to the issuance of the
said Notification. The Notification ,rever demanded that the previously issued
Authorizatlons have to be pre-lmport compliant, but deflnitely, it made it
compulsory that beneflt of exemption from IGST can be extended to the old
Advance Authorizations too, so long, the same are pre-lmport compliart, The
importers did have the option to pay IGST and avail other benerit, as they were
doing prior to introductlon of the said Notlficatlon wlthout following pre-import
conditlon. The moment they opted for IGST exemption, despite being an Advance
Authorization issued prior to 13. i0.2017, it was necessary for the importcr to ensure
that pre-import/ physical export conditions have been fully satisfied in respect of the
Advance Authorization under which they intended to import avarling exemption.

12.3 Therefore, it is not a matter of concern whether an Advance Authorization was
issued prior to or after l3.lo.2ol7, to ascertain whether the same is entitled for
benefit of exemption from IGST, the Advance Authorization should pass the test of
complying with both the pre-irnport and physical export conditions.

13. Whether the Advance Authorizations can be compartmentalized to make
it partly compliant to pre-import/physical export and partly otherwise.

13.lAdvance Authorization Scheme has always been Advance Autleorization specific.
The goods to be imported/exported, quantity of goods required to be

imported/exported, value of the goods to be imported/exported, nos. of items to be
a.llowed to be imported/ exported, everything is determined in respect of the Advance
Authorization issued. Advance Authorization specific benehts are extended
irrespective of the fact whetfrer the importer chooses to import the whole materia.ls at
one go or in piecemeal. Therefore, such benefit and/or liabilities are not Bills of Entry
specific. Present or the erstwhile Policy has never had any provision for issuance of
Advalce Authorizations, compartmentalizing it into multiple sections, part of which
may be compliant with a particular set of conditions and another part compliant with
a different set of conditions. Agreeing to the claim of considering part of the imports
in compLiance with pre-import condition, when it is admitted by the irnporter that
pre-import condition has been violated in respect of an Advance Authorization, would
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require the Policy to create a new provision, to accommodate such dtverse set of
conditions in a single Authorization. Neither the present set of Policy nor the Customs --

Notification has any provision to consider imports under an Advalce Authorizalion by
hypothetica-lly bifurcating it into an Authorization, simultaneously compliant to
different set of conditions. As of now, the Advance Authorizations are embedded with
a particular set of conditions only. An Authorization can be issued either with pre-
import condrtion or without it. Law doestr't permlt spllttlng it into two imaginary
set of Authorizations, for which requlrement of compliances are different,

13.2 Allowing exemption for part compliance ls not teflective in the Legislative
lntent. For proportional pafnent of Customs Duty in case of partia,l fulfilment of EO,
specific provisions have been made in the Policy, which, rn turn has been
incorporated in the Customs Notification. No such provrsion has been made in
respect of imports wlth respect to Advalce Authorizations with "pre-import and
physical exports" conditions. In absence of the same, compliance is required in
respect of the Authorizatlon as a whole. In other words, if there are rnultiple
shipments of import & multiple shipments of export, then so long as there are some
shipments in respect of which Duty-free imports have taken place later & exports
corresponding to the same have been done before, then, the pre-import condition
stipulated in the IGST exemption Notification gets violated. Once that happens,
then evetr if there are some shlpments correspondlng to which imports have
taken place llrst & exports made out of the same thereafter, the IGST
exemption would not be available, as the benefits of exemption applies to the
license as a whole. Once an Advalce Authorization has been defaulted, there is no
provision to consider such default in proportion to the offence committed.

13.3Para 4.49 of the Hard Book of Procedures (2O15-2O), Volume-I, demands that if
export obligatron is not fulfilled both in terms of quantity ald value, the Authorization
holder shall, for the regularization, pay to Customs Authorities, Customs Duty on
unutilized value of imported/ indigenously procured material along with
lnterest as notified; which implies ttrat the Authorization holder is lega11y duty bound
to pay the proportionate amount of Customs Duty corresponding to the unfulfilled
export obligation. Customs Notification too, incorporates t]le sarne provision.

13.5Thus. in both the cases, Advance Authorization under Chapter 4 & EPCG under
Chapter 5 of the HBPv1, the statutory provisions have been made for pa),rnent of Duty
in proportion to the unfulfrlled EO. This made room for part compliance and has
offered for remedial measures. The same provisions have been duly incorporated in the
corresponding Customs Notifications.

13.6contrary to above provisions, in the case of imports under Advance Authorization
with pre-import ald physical export conditi.ons for tl e purposes of availing IGST
exemptions, both the Potcy as well as the Customs Notlfications are silent on
splitttng of an Advance Authorisation. This clearly lrdicates that the legislative
lntent is totally different in so far as exemption from IGST is concerned. It has
not come with a rider allowing part compllance. Therefore, once vitiated, the IGST
exemption would not be applicable on entire imports made under the Authorrsatron.

13.4Para 5.14 (c) of the Hand Book of Procedures, Volume-I, (2015-20) in respect of
EPCG Scheme stipulates that where export obligation of any particular block of years
is not fulfrlled in terms of the above proportions, except in such cases where the
export obligation prescribed for a particular block of years is extended by the
Regronal Authority, such Authorization holder shall, within 3 months from the expiry of
the block of years, pay as Duties of Customs, an amount that is proportionate to t}re
unfulfilled portion of the export obligation vis-a-vis the total export obligation. In
addition to the Customs duty calculatable, interest on the same is payable. Customs
Notification too, incorporates the same provision.
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L4. Violations in respect of the Foreign Trade Policy (2O15-2O) and the
condition of the Notification No.79/2O17-Cus dated 13.1O.2O17 ln respect of
the imports made by the importer:-

14.1 Customs Notification No.79 l2Ol7 dated 13. 10.2017, was issued extending
benefrt of exemption of IGST (lntegrated Goods & Service Tax), on the input raw
materials, when irnported under Advance Authorizations. The originai Customs
Notifrcation No. 18/2015 dated 01.04.2015, that governs irnports under Advance
Authorizations, has been suitably amended to incorporate such additional benefit to
the importers, by introduction of the said Notification. It was of course specifically
mentioned in the said Notifrcation that "the exemption from integrated tax and the
goods and services tax compensaLion cess leviable thereon under sub-section (7) and
sub-section (9) of Section 3 of the said Customs Tarllf Act shall be subJect to pre-
lmport condltlonl"therefore, for the purpose of availing the benefit of exemption
from paSrrnent of IGST, one is required to comply with the pre-import condition. Pre-
import condition demands that the entire materials imported under Advance
Authorizations should be utilized exclusively for the purpose of manufacture of
hnished goods, which would be exported out of India. Therefore, if the goods are
exported before commencement of import or even after commencement of
exports, by manufacturing such materials out of raw materials which were not
imported under the respective Advaace Authorization, the Pre-import condition
is violated.

14.2 DGFT Notification No. 33/2015-20 dated 13.10.2017 amended the Para 4.14
of the Foreign Trade Policy (2O15-2Ol.It has been clearly stated in the sard Para 4.14
of the Policy that-

" imports under Aduance Authorisatlon for phgslcal exporls are also exempt from whole oJ
the integrated tax and Compensation Cess leuiable under sub-section (7) and sub-section (9)

respectiuely, of section 3 of the Customs Tanlf Act, 1975 (51 of 1975), as may be prouided in the
notification issued bg Department of Reuenue, and such lmports shall be subJect to pre-
import condltlon."

Basically, the said Notifrcation brought the same changes in the Policy, which have
been incorporated in the Customs Notification by the aforementioned amendment.

14.3 For the purpose of availing the beneht of exemption from payment of IGST in
terms of Pata 4.14 of tJ:e Foreign Trade Policy (2O15-2O) and the corresponding
Customs Notifrcation No.79/2017-Cus dated 13.10.2017, it is obligatory to comply
with the pre-import as well as physical export conditions. Therefore, if for reasons as

elaborated rn para-7 above, the Duty-free materials are not subjected to the process

of malufacture of finished goods, which are in turn exported under the subject
Advalce Authorization, condition of pre-import gets violated.

14.4 Combined provisions of the Foreign Trade Policy and the subject Customs
Notifications, clearly mandate, only imports under pre-import condition would be
allowed with the benefit of such exemption subject to physical exports. Therefore, no
such exemption can be availed, ln respect of the Advance Authorizatiotls,
agai[st which exports have already been made before commettcement of import
or where the goods are supplied under deemed exPorts, The importer failed to
comply wrth the aforementioned conditions.

15. Pre-lmport has to be put in respect of input, which should frnd place in
paragraph 4.13 ofthe Foreign Trade Policy, which is not so in the present casel

15.1 Para 4.13 (i) states that:-

"DGFT mag, by Notifcation, impose pre-import condition for inputs under this Chopter."
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The said Para clearly left open, the scope of imposlng pre-import condition on
any goods which could have been covered by the said Chapter 4 of the Policy.
Therefore, imposing such condition across board for aI1 goods imported under
Advance Authorizalion was well within the competence and au thority of the Policy
makers. The only condi.tion was to issue a Notification before rmposrtion of such pre-
import condition, In the present case DGFT has issued the Notification No. 33/2015-
20, which fulfills the requirement of the said provision of law

15.2 Para 4.73 ol the Foreign Trade Policy states that to impose pre-import
condition the Directorate Genera.l of Forergn Trade is required to issue Notifrcation for
that purpose. The DGFT has followed the said principle arrd accordingly issued
Notilrcation No. 33/2015-20 dated l3-lO-2O17. The sald Notification ls general in
nature and does not exclude any goods from the purview of the same. Only
condition that 1s imposed that for one and all goods, is that pre-import condition has
to be followed in case the importer wants to avail the benefit of IGST exemptron. In
absence of any specific negative list containing specific mention of set of goods, which
may not be covered by the said provision, it has been ensured that a.l1 goods are
covered by the said Notificatron, provided that the importer intends to avail exemption
of IGST. It is a common practlce and understandlng that ln case of general
provision, the same is applicable to one and all except those covered by a
speclfic clause in the form of negative list.It is neither practicable nor possible
to specify each and every single item on earth for the purpose. In absence of
any such negatlve list offered by the said Notification, such pre-import
condition becomes appllcable for all goods to be imported.

15.3 Therefore, the question of specific mention of a particular set of items does not
arise. It rs rmpracticable and impossible to issue a Notification mentioning all possible
goods, which could be imported under Advance Authorization, to bring them wrthin
the ambit of pre-import condition. Much slmpler and conventional way to cover
goods across board is to issue Notifrcatlon in general, without any negative list.
The DGFT authority has done the same, and issued the subject Notification No.

3312O75-2O dated 13.10.2017, which without any shadow of doubt covers all goods

including the one being imported by the importer. Mis-interpretation of the scope of
Para 4.13 of the Foreign Trade Policy and an attempt to conflne the scope of the said
para to infer that the subject goods imported are not covered by tlle said para is not
in consonance with the Policy in vogue.

15,4 Interpretatlon that the reference to "inputs with pre-irnport condition" in the
Foreign Trade Policy ald Hand Book of Procedures should be construed to mean only
those inputs which have been notified under Appendix-4J also appears to be
distorted, misleading and contrary to the spiit of the Policy. Para 4.13 states that
"DGFT may, by Notifrcation, impose pre-import condition for inputs...". The term
Inputs has been used in general without confining its'scope to the set of limited
items covered by Appendix-4J. As discussed below, the purpose of Appendix-uLl is
to specify export obligatlon perlod of a few inputs, for which pre-import
condition has also been lmposed. But that does not mean, the item has to be

specified in Appendix-4J, for berng considered as inputs having pre-import condition
imposed. The basic requirement of the Para is to issue a Notification under Foreign
Trade Policy, declaring goods on which such pre-import condition is imposed. Such
requirement was fulfrlled by the Policy makers and DGFT Notifrcation No. 33/2015-
20 dated 13.1,O.2O17, was issued accordingly. The Notifrcation, by not incorporating
arry negatlve list or exclusion clause, made it clear that any inputs rmported under
Advance Authorization, would require to follow pre-import condition in case the
importer wants to avail benefit of IGST exemption. Appeadix-uu has nothing to do
with it.

15.5 Appendix 4J issued in tandem with the provlsion of Para 4.22 of tl:e
Foreign Trade Policy during the material period (presently under Para 4.42 ol lhe
Hand Book of Procedures), provides for export obligation period in respect of various
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goods allowed to be imported. While, Para 4.22 is the general prowision, that specifies
18 months as the export obligation period in general, the said Para, also provrdes that
such export obligation period would be different for a set of goods as mentioned in
Appendix-4J. Therefore, Appendix-4J has beea placed ln the Policy as a part of
Pata 4.22 of the Policy and not as part of Para 4.13. Secondly, Appendlx-zll is
basically a negative list for the purpose of Para 4.22, wlrich specirles a set of
goods for which e:rport obligation perlod is dllferent from the general provision
of Para 4.22. ln addition to that in respect of those items additional condition
has also been imposed that pre-lmport conditlon has to be followed.

15.6 From the heading of the said Appendix-4J, which states that "Export
Obligation Perlod for Speeified Inputs,..,.."it clearly refers to Para 4.22 of tt,e
Foreign Trade Policy / Para 4.42 of the Hand Book of Procedures, lt becomes clear
that the purpose of the same is to define EO perlod of speeified goods, Sirnply,
because Appendix 4J demands for compliance of pre-import condition, does not mean
that the same becomes the list meant for goods for which pre-import condition is
applicable. Therefore, to say that the imported goods are not covered by the Appendr-x
4J, and therefore, are beyond the purview of the subject notilication is incorrect and
baseless.

16. Violations of the provisions of the Customs Act, L962:-

16.1 In terms of Section 46 of the Customs Act, 1962, while presenting the Bills of
Entry before the Customs Authority for clearalce of the imported goods, it was the
duty of the importer to declare whether or not they complied with the conditions of
pre-import and/or physical export in respect of the Advance Authorizations under
which imports were being made availing benefrt of IGST exemption. The law demalds
true facts to be declared by the rmporter. It was the duty of the importer to pronounce
that the said pre-import and/or physical exports conditions could not be followed in
respect of the subject Advance Authorization. As the importer has been working
under the regime of self-assessment, where tley have been given liberty to determine
every aspect of an imported consignment from classification to declaration of value of
the goods, it was the sole responsibility of the importer to place correct facts and
figures before t1.e assessing authority. In the material case, the irnporter has farled to
comply with the requirements of law and incorrectly availed benefrt of exemption of
Notifrcation No.79 /2O17-Cus dated L3.7O.2O17. This has therefore, resulted in
violation of Section 46 of the Customs Act, 7962.

16.2 The importer failed to comply with the condrtions laid down under the relevant
Customs Notification as well as the DGFT Notification and the provisions of the
Foreign Trade Policy l2ol5-20l, as would be evident from the discussion at para-15 of
this Notice. The amount of IGST not paid, is recoverable under Section 28(4) of the
Customs Act, 1962 along with interest.

16.3 With the introduction of self-assessment under the Customs Act, more faith is
bestowed on the importer, as the practice of routine assessment, concurrent audit
ald examination has been dispensed with and the importers have been assigned with
the responsibility of assessing their own goods under Section 17 of the Customs Act,
1962. As a part of self-assessment by the importer, it was the duty of the importer to
present correct facts and declare to the Customs Authority about their inability to
comply with the conditions laid down in the Customs Notification, whi.le seeking
benefit of exemption under Notification No. 79 /2017 -Cus dated 13.10.2017. However,
contrarJr to this, they availed benefit of the subject Notification for claiming the
exemption from payment of IGST suppressing the fact that the export took place prior
to import of the goods under Advance Authorization and they are not entitled for
exemption of IGST as they did not comply with the conditrons laid down in the
exemption Notifrcation in violation of Section 17 of the Customs Act, 1962. Amount of
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Customs Duty attributable to such benefrt availed in the form of exemption of IGST,
is therefore, recoverable from them under Section 28(4) of the Customs Act, 7962.

16.4 The importer failed to comply with the pre-import condition of the Notilication
and imported goods Duty free by availing benefrt of the same without observing
condition, which they were duty bound to comply. This has 1ed to contravention of
the provisions of the Notification No.79/2017-Cus dated 73.70.2017, and the Foreign
Trade Policy (2O15-2Oj, whi.ch rendered ttre goods liable to confrscation under Section
1 1 1(o) of thc Customs Act, 1962.

16.5 Section 114A of the Customs Act, 1962, stipulates that where the Duty has
not been levied or has been short-levied by reason of collusion or any willful mis-
statement or suppression of facts, the person who is liab1e to pay the Duty or
interest, as the case may be, as determined under sub-section (8) of Section 28 sha-11

a,lso be liable to pay a penalty equal to the Duty or interest so determined. It appears
that the Noticee has deliberately suppressed the fact of their failure to comply with
the conditions of pre-import/physical export in respect of the impugned Advance
Authorizations, which they were well aware of at the time of commencement of import
itself, from the Cu stoms Authority. Such an act of deliberation appears to have
rendered them liable to penalty under Section 114A of the Customs Act, 1962.

16.6 Section 124 of the Customs Act, 7962, states that no order conflscating arry
goods or imposing any penalty on zrny person shall be made unless the owner of the
goods or such person:

(a) is gtuert a notice tn utiting u.tith the pior approual of the offcer of Customs not belou the
rank of an Assistanl Commissioner of Customs, informing him oJ the grounds on uhich it is
proposed to confscate the goods or to impose a penalty;
(b) is giuen an opporhlnitA of making a representation in utiting ulithin such reasonable time as
may be specifi.ed in the notice against the grounds of confiscatton or imposition of penalty
menttoned therem; and
(c) is qiuen a reasonable opporturutg of being heard in the matter;

16.7 Therefore, while Section 28 gives authority to recover Customs Duty, short
paid or not-paid, and Section 111(o) of the Act, hold goods liable for confiscation in
case such goods are imported by availing benefit of an exemption Notification and the
importer fails to comply with and/or observe conditions laid down in thc Notifrcation,
Section 124 and Section 28 of the Customs Act, 1962, authorise the proper officer to
issue Show Cause Notice for confiscation of the goods, recovery of Customs Duty and
impositron of penalty in terms of Section 112(a) of the Customs Act, 1962.

16.8 In conclusion, it appears that M/s. Asia BuIk Sacks Pr,t. Ltd. Budasan,
Gujarat have contravened the provisions of SecLion 17 and, 46 of the Customs Act,
1962, and also the provisions of Customs Notification No.18/2015-Cus dated
01.04.201S,as amended by the Customs Notification No. 79l2OI7 dated
13.10.2017,read with provisions of Para 4.O3, 4.73 atd 4.14o1 the Foreign Trade
Policy(2015-20), as amended by the DGFT Notrfication No.33/2015-20 dated
13.lO.2O17, issued in terms of the provision of Para 4.13 of the Foreign Trade Policy
(2O15-2O), as they imported PP granules, LLDPE/LDPD Granules through Reliance
S.E.Z., Jamnagar without payment of Duty of Customs under cover of Advance
Authorizations, on the strength of the subject Notifrcation and availed benefit of
exemption from pa1'rnent of I.G.S.T. and/or Compensation Cess on the goods so
imported, leviable in terms of Sub-section (7) ald Sub-section (9) of Section 3 of the
Customs Tariff Act, 1975, but failed to comply with pre-import and/or physical
export conditions laid down in tJ-e subject Notification. Their act of omission and/or
commission appears to have resulted in: (i)nonpayment of Duty of Customs in the
form of Integrated Goods & Seryice Tax (IGST)to the extent of Rs.2,32,6L,272 | -
(Rupees Two Crore, Thirty Two Lakh, Sixty Oae Thousand, Tbo Hundred and
Seventy T\ro Only) in respect of imports effected through ICD, Khodiyar which
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appears to be recoverable under Section 28$) of the Customs Act, 1962 read with
Notification No.18/2O1S-Cus dated 01.04.2015, as amended by the Customs
Notrfrcation No. 79 /2017 dated 13.10.2O77, read with provisions of Para 4.03, 4.13 &
4. 14 of the Foreigrr Trade Policy (2O15-2O1, as amended by the DGFT Notification No.
33l2Ol5-2O dated 13.10.2017, issued in terms of the provision of Para 4.13 of the
Foreign Trade Policy 2015-20]l, aJong with applicable interest, and also appears to
attract the provisions of Section 111(o) of the Customs Act, 1962, making the goods
valued at Rs.l1,93,80,4O5/- (Rupees Elevea Crores Nlnety Three Lakhs Eighty
Thousand Four Hundred and Flve onlyl liable for conliscation and the
Importer/Company liable to penalty under Section 112 \a) of the Act ibid.
(iilnonpayrnent of Duty of Customs in the form of Integrated Goods and Service Tax
(LG.S.T.)to the extent of Rs.2,O8,54,333/-(Rupees Tbo Crore, Eight Lakh, Fifty
Four Thousand, Three Huadred and Thirty Three Only) in respect of imports
effected through Reliance S.E.Z., Jamnagar which appears to be recoverable under
Section 2814) of the Customs Act, 1962 read with Notification No.18/201S-Cus dated
01.04.2015, as amended by the Customs Notification No. 79 l2Ol7 dated 13. 10.20 1 7,
read with provisions of Para 4.O3, 4.13 atd 4.14 of the Foreign Trade Policy (2015-
2O), as amended by the DGFT Notifrcation No.33/201.5-2O dated 13.10.2017, issued
in terms of the provision of Para 4.13 of the Foreign Trade Policy (2015-20), along
with applicable interest, and also appears to attract the provisions of Section i 11(o)
of the Customs Act, 1962, making the goods val.ued at Rs.10,70,27,629 / - (Rupees
Ten Crore, Seventy Lakh, f\eveaty Seven Thousand, Six Hundred and Twenty
Nine only) 1iab1e for conhscation and the Noticee liable to penalty under Section I 12

(a) of the Act ibid.

L7. Therefore, a Show Cause Notice F.No. VIII/ I0-2O /Coll:mr. /O&A/2O22-23
dated 16.09.2022 was issued to M/s. Asla Bulk Sacks Rrt. Ltd., 2ll, 274,kana
Road, Kadi, Chhatral Highway, Budasan, Guj arat - 382715 (in respect of imports
made through ICD, Khodiyar) calling upon them to Show Cause in wnting to the
Commissioner of Customs, Ahmedabad having his Office at 1"t Floor, Customs
House, Nawangpura, Ahmedabad -380009within 30 days of receipt of the Notice as
to why:-

a) Duty of Customs amounting to Rs.2,32,61,272l- (Rupees T\ovo Crore,
Thirty Two Lakh, Sixty One Thousand, Two Hundred and Seventy T\ro
only) as detailed in Annexure D to this Notice in the form of IGST saved in
course of irnport of the goods through ICD Khodiyar port under the subject
Advance Authorizations and the corresponding Bi11s of Entry as detailed
above, in respect of which benefit of exemption under Customs Notification
No.18/2O15 dated 01.04.2015, as amended by Notihcation No.79 l2O).7-
Cus, dated l3.lO.2OL7, was incorrectly availed, without complying with
the obligatory pre-import condition as stipulated in the said Notification,
and a.1so for contravening the provisions of Para 4.14 of the Foreigrr Trade
Policy (2015-20), should not be demarded and recovered from them undcr
Section 2814) of the Customs Act, 1962 read with Customs Notifrcation
No.18/2015 dated 01.04.2015, as amended by Notification No.79/2017-
Cus, dated 13.lO.2Ol7;

b) Subject goods valued at Rs.11,93,8O,4O5/ - (Rupees Eleven Crore,
Ninety Three Lakh, Elghty Thousand, Four Hundred and Five only)
imported through ICD Khodiyar port under the subject Advance
Authorizations as detailed in Annexure D to the Notice should not be held
liable for confrscation under Section 111(o) of the Customs Acl, 7962, for
being imported availing incorrect exemption of IGST in terms of the
Notifrcation No. 18/2015 dated 01.04.2015, as amended by Notihcation No.
79 /2077 -C,,:,s, dated 13.10.2017, without compllng with obligatory pre-
import condition laid down under the said Notification;
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c) Interest should not be demanded and recovered from them under Section
28AA of the Customs Act, 1962, on such Duty of Customs mentioned at (a)

above;

d) Penalty should not be imposed upon them under Section i 14A of the
Customs Act, 1962, for improper importation of goods avarling exemption
of Notification and without observance of t]:e conditions set out in the
Notification, ard a.1so by reasons of misrepresentation and suppression of
facts with arr intent to evade payment of Customs Duty as elaborated
above resulting in non-payrnent of Customs Duty, which rendered the
goods liable to confiscation under Section 111(o) of the Customs Act,
1962, and also rendered Customs Duty recoverable under Section 2814) of
the Customs Act, 1962;

e) Penalty should not be imposed upon them under Section 1 12(a) of the
Customs Act, 1962, for improper importation of goods availing exemption
under Notifrcation No.18/2015 dated 01.04.2015, as amended by
Notification No.7912077-Cus, dated 73.70.2077, without observance of the
pre-import and/or physical export conditions set out in the Notification,
resulting in non-pa5rment of Customs Duty, which rendered the goods
liable to confrscation under Section I I 1(o) of the Customs Act, 1962;

fl Bonds executed by them at the time of import should not be enforced in
terms of Section 143(3) of the Customs Act, 7962, for recovery of the
Customs Duty as mentioned above and interest thereupon.

18, Further, arrother Show Cause Notice F.No. VI[l/IO-25lCor::mt.lO&,A/2022-23
dated 14.11.2022 was issued to M/s. Asia Bulk Sacks Pvt. Ltd., 2ll, 2l4,1rana
Road, Kadi, Chhatral Highway, Budasan, Gujarat - 3A2715 (in respect of imports
made tlrrough Reliance, S.E.Z., Jarnnagar, calling upon them to Show Cause in
writing to the Commissioner of Customs, Ahmedabad having his Office at 1"1 Floor,
Customs House, Nawangpura, Ahmedabad -380009within 30 days of receipt of the
Notice as to why:-

a) Duty of Customs amounting to Rs. 2,08,54,333/ -(Rupees Two Crore,
Eight Lakh, Flfty Four Thousand, Three Hundred and Thirty Three
Only| as detailed in Annexure-D to the Notice in the form of I.G.S.T. saved
in course of import of the goods through Reliance S.E.Z., Jamnagar port
under the subject Advance Authorizations and the corresponding Bi1ls of
Entry as detailed above, in respect of which benefrt of exemption under
Customs Notification No.18/2015 dated 01.04.2015, as amended by
Notification No. 79 /2017-Cus, dated 13.70.2017, was incorrectly availed,
without complying with the obligatory pre-import condition as stipulated
in the said Notification, and also for contravening the provisions of Para
4.14 of the Foreign Trade Policy (2O15-2O), should not be demanded and
recovered from them under Section 28(41 of the Customs Act, 1962 read
with Customs Notifrcation No.18/2015 dated 01.04.2015, as amended by
Notification No.79 l2Ol7 -Cus. dated 13.10.2017;

b) Subject goods valued atpG.LO,7O,27,629l- (Rupees Ten Crore, Seventy
Lakh, Twenty Seven Thousand, Slx Hundred and Twenty Nlne only)
imported through Reliance S.E.Z., Jamnagar port under the subject
Advance Authorizations as detailed in Anaexure-D to the Notice should not
be held liable for confiscation under Section 1 1 1(o) of the Customs Act,
1962, for being imported availing incorrect exemption of I.G.S.T. in terms
of the Notilication No.18/2015 dated 01.04.2015, as amended by
Notilrcation No.7 9 / 2017 -Cus. dated 13.7O.2O 17, without complying with
obligatory pre-import condition laid down under the said Notification;
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c) Interest should not be demanded and recovered from them under Section
28AA of the Customs Act, 1962, on such Duty of Customs mentioned at (a)

above;

d) Penalty should not be imposed upon them under Section 114A of the
Customs Acl, 1962, for improper importation of goods availing exemption
of Notification and without observance of the conditions set out in t.l.e

Notification, and also by reasons of misrepresentation and suppression of
facts with an intent to evade paJ[nent of Customs Duty as elaborated
above resulting in non-pa5rment of Customs Duty, which rendered the
goods liable to confiscation under Section i 11(o) of the Customs Act, 1962,
and a-1so rendered Customs Duty recoverable under Section 28(4) of the
Customs Act, 7962;

e) Penalty should not be imposed upon them under Section 112(a) of the
Customs Act, 1962, for improper importation of goods avarling exemption
under Notifrcation No.18/2015 dated 01.04.2015, as amended by
Notifrcation No.79/2077-Cus. dated 13.7O.2017, without observance of the
pre-import and/or physica.l export conditions set out in the Notrfication,
resulting in non-pa5rment of Customs Duty, which rendered the goods
liable to conhscati.on under Section 11 1(o) of the Customs Act, 1962;

f) Bonds executed by them at the time of import should not be enforced rn
terms of Section 1a3(3) of the Customs Act, 1962, for recovery of the
Customs Duty as mentioned above and interest thereupon.

19. Submisslon: The importer/ noticee has given separate submissions, both dated
04.O4.2024 in respect of Show Cause Notice F.No. VIII/ 10-20/Commr, /O&Al2022-
23 dated 16.09.2o22(issued in respect of imports effected through ICD, Khodiyar) and
Show Cause Notice F.No. VnI/lO-25lConrnr./O&,A/2O22-23 dated
14 .11 .2O22(issued in respect of imports effected through Reliance S.E.Z, Jamnagar).
However, both the submissions are on similar lines and are as under:

As regards the imports made through ICD, Khodiyar, there is no vrolation of
pre-import condition in respect of Advance Authonsation License numbers i.e.
0810139335, 0810140015, 081O14f523 and 0810143494i that the calculation
made in the show cause notice is completely wrong and only the imports and
exports made during the period from 13.10.2017 to 10.01.2019 has been
taken and demand is created; that there is no negative ba1a,nce made by the
noticee; that the correct calculation/working/reconciliation for the sard
Advance Authorizations is enclosed as Annexure-8.

As regards the imports made through Reliance SEZ, Jamnagar, no pre-lmport
condition was violated by the noticee in respect of Advance Authorizatron
No.O81O 140991 and they had clubbed the above Advance Authorization
number with 0810142006 and Oa7O139774; that clubbing of tJ.e Advalce
authorization licenses are allowed to tJle importer/ exporter as per Para 4.38 of
the Handbook of Procedures of FTP-2015-2020. The correct
working/reconciliation of the advance ficense is enclosed as Annexure 9.The
ca,lculation made in the show cause notice is completely wrong and only the
imports ard exports made during the period from 13.1O.2017 to 10.01.2019
has been taken ald demand is created; that as regards the Advalce
Authorization License No.0810142667, the pre-import condition stood
satisfied; that the correct calculation/working/reconciliation for the sard
Advalce Autlorisation is enclosed as Annexure- 10.

As regards Bills of Entry No.2008585, 2OO8929 and 2010218 (in respect of
Advance Authorization No.08 I0141523) for imports effected through Reliance
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SEZ, Jamnagar, there was no pre-import condition violated; tlat the correct
calculation/working/reconciliation for the said Advance Authorisation is
enclosed as Annexure- 1 1.

As regards Bills of Entry No.4096795, 53O97I4 alrd 56a7912 (rn respect of
Advance License No.0810i38987), Bills of Entry No.4567035, 5272430, and
6146271 (rn respect of Advance License No.0810140351) and Bills of Entry
No.60220 18, 6045838, 6789489, 614627 1, 633 1325 and 685 1807 (in respect
of Advance License No.0810142014) in respect of imports made through ICD,
Khodiyar, no pre-import condition was vrolated by the noticee and that the
correct calculation / working/reconciliation for the sard Advance Authorisations
is enclosed as Annexure-9.

The term 'pre-import condition'has not been defrned, absence of which makes
such condit.ron value and cryptic. They have referred to tJle judgement of KDL
Biotech Ltd. Vs CC-2015(327l, ELT 305 wherein the Tribunal has heid lhat the
term 'phgstcallg incorporated' onlA implies that such items are required for the
manufacture and haue been used so and it is not necessary that onlg imported
exempt mateiol is incorporated,' that owing to a clear definition of trre-import',
thc assessees are unsure whether they have met 'pre-import' condition or
otherwise.

Pre-import is against the whole scheme of Advance Authorisation

The subsequent notification dated 10.01.2019 amending Notification
No 79 l2Ol7 -Cus dated 13.10.2077 is clarificatory in nature ald hence,
applicable retrospectively, hence demand is bad and liable to be dropped; that
it is a well settled lega-l position that the amendment which is clarifrcatory irr
nature is to be applied retrospectively.

The issue is revenue neutral since the importers will get credit of the IGST that
they pay on the imports. They have relied upon the decisions of CCE Vs
Chloride Industries Ltd., 1997 {22) RLT 586, P.T,C. Industries Ltd. Vs
Commissioner, 2003 (159) ELT 1046and Hindustan Zinc Ltd. Vs CCE-2008

12321 E.LT.687 and a few other judgements to support their contention.

Reliance has been placed in the show cause notices on case laws such as: (i)

Hon'ble Allahabad High Court's judgement in tJle case of Dharampur Sugar
Mill reported in 20 15 (32 1) ELT 0565 (Ali), (ii) Judgement of the Hon'ble
Supreme Court in the case of Pennar Industries reported in TIOL-2015-(162)-
SC-CUS; and (iii) The judgement of the High Court of Madras (Madurai Bench)
in the case of M/s. Vedanta Ltd. The facts in these cases a.re entirely different
from that of tJre present case.

The present issue is settled in law, hence tJre present case is bad in law.
Reliance is placed on the judgement of the Hon'ble High Court of Bombay in
the case of Mahindra and Mahindra Ltd. Vs UOI & Ors.2022-TIOL- 1319-HC-
MUM-CUS wherein it was held that imposing interest and penalty on the

. Second part of Paragraph 4.74 of the FTP is inconsistent with the first part
thereof and hence renders the first part redundant; that on this count alone,
the show cause notices must be &opped. They have relied on the decisions of
the Honble Apex Court in the case of: (i) UNION of India Vs. Hansoli Devi
(2OO2l 7 SCC 273, (ii) Sultana Begum Vs Prem Chand J atn 11997) 1 SCC 373
at Page 381 and CIT vs Hindustan Buik Carriers (2003) 3 SCC 57, at Page 73
to support their contention.
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portion of demald pertaining to surcharge or additional duty of customs or
specia-l additional duty of customs is incorrect and without jurisdiction.

Substantive beneflt cannot be denied due to procedural lapse. Reiiance is
placed on the decisions of the Apex Court in the case of State of H.P. Vs
Gujarat Ambuj a Cement Ltd. (2005) 6 SCC 499 and in the case of Union of
India & Ors. Vs Wood Papers Limited & Ors-1991 JT (1) 151 at 155,

No words can be read into t1.e statute which has not been provided by the
legislature. The export obligation nowhere provides the place of import under
advance authorization and the place of export under the advance authorization
should be the same i.e. it is irrelevant whether the export obligatron was
fulfrlled from Kashipur unit or Pithampur unit. Relialce is placed on the
decisions of the Honble Apex Court in the case of Oswal Agro Mills Ltd. Vs
CCE-1993 (66) ELT 37 (SC), CIT Vs Radha Developers Il20 12) 341 ITR403
(Gujarat)]and a few other judgements to support their contention.

The show cause notices are vague and cryptic and liable to be dropped
Relialce is placed on the judgement of the Hon'ble Supreme Court in the case
of Amrit Foods Vs CCE 2005 (190) ELT 433 (SC) to support their contention.

Confiscation under Section 1 1 1(o) is illegal and so is the redemption fine in
lieu of such confrscation; that no condition was violated and that at the most,
it is an issue of interpretation of the notification; that there cal be no
confiscation as the goods have already been cleared for import. They have
placed reliance on the Hon'ble High Court of Bombay's judgement in the case

of Commissioner of Customs vs Finesse Creation 2009-TIOL-655-HC-MUM-
CUS to support their contention.

In view of above submissions, no Customs duty is payable, hence no interest is
payable.

No penalty cal be imposed on the appellants under Section 1l4A and 112(a) of
the Customs Act, 1962. Reliance is placed on the decision in the case of
Krishla Knitwear Technologies Ltd. Vs Commr. Of C.Ex. & S.T., Vapi-2016
(333) ELT 429 (Tri.-Ahmd.) and the Supreme Court's decision in the case of
Hindustan Steel Ltd. Vs The State of Orissa [1969 (2) SCC 627), to support
their contention.

Extended period under Section 28(4) cannot be invoked in the present case as

there is no wi-llful mis-statement or suppression of facts. Reliance is placed on
the decision of the Tribunal in the case of DSM Anti-lnfectives India Ltd. Vs

Commissioner of Customs reported at 2OO9 (246) ELT 648 and the decision of
the Hon'ble Supreme Court in the case of Continental Foundation Vs CCE
2OO7 (216l. E'L'l 777 (SC) and a few other judgements to support their
contention.

19.1 The noticee/ importer have given their additional submission vide their reply
dated 09.O4.2024 wherein they reiterated the submissions given vide their letters
dated O4.O4 .2024 .

20. Personal Hearlng: The Personal Hearing in the matter was hxed on

29.O1.2024 (at 1130 hours). However, since nobody turned up on behalf of M/s. Asia
Bulk Sacks R/t. Ltd. for the said hearing, the next date of personal hearing was frxed

for 28.03.2024- However, M/s. Asia Bulk Sacks F^.Ltd. vide their letter dated

27.03.2024 requested for another date aJter 15 days. Accordingly, the next date of
personal hearing was fixed for 05.04.2024. The said hearing was attended by Shri

Love Sharma, Advocate and Authorised Representative of M/s. Asia Bulk Sacks Pvt.
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Ltd. Durrng the course of Personal Hearing, he reiterated their submisslons dated
04 .O4.2024 and stated that he had nothing more to add.

21. Findings: I have carefuily gone through ttre Show Cause Notices dated
16.09.2022, a:rd 14.17.2022, written submissions dated 04.04.2024 and O9.O4.2O24
frled by M/s, Asia Bulk Sacks R^. Ltd. as well as the records of Personal Hearing held
on O5.O4.2024.

22. I find from the records that the present Show Cause Noti.ces have been
retrieved from Cal1 Book in view of Hon'ble Supreme Court decision dated 28.04.2023
in case of M/s. Cosmo Films Ltd. and same has been taken up for adjudicatron.
Accordingly, the time limit specifred in Section 28 (9) ibid shall apply from the date
when tlre reason specifred under Section 28 (9A) has ceased to exist i.e. 28.O4.2023.

22.7 | further find that two Show Cause Notices have been issued to M/s. Asra Bulk
Sacks Prt, Ltd. by the Commissioner of Customs, Ahmedabad in the said matter. The
first Show Cause Notice F.No. VIII/ 10-20/Commr. /O&A /2022-23 dated 76.O9.2022
was issued to them demanding Customs Duty of Rs.2,32,67,2721 -in the form of IGST
saved in course of rmport of the goods through ICD Khodiyar Port. However, the
demand pertaining to imports made through Reliance S.E.Z., Jamnagar to be issued
to M/s. Asia Bulk Sacks Prt. Ltd. which had been forwarded to Customs
Commissionerate, Jamnagar by DC, tCD, Khodiyar for issuance, was returned back
to Customs Commissionerate, Ahmedabad on the grounds that in terms of the
provisions of Section 110AA read with Notifrcalion No. 28 /2O22-Customs (NT) dated
31.03.2022, the proper officer to exercise the powers under Section 28 ald other
relevant provisions was the Commissioner of Customs, Ahmedabad, being the
jurisdiction having highest amount of Duty involved in the earher Show Cause Notice
issued. Accordingly, a separate Show Cause Notice bearing F.No. VIII/ 1O-

25lCommr. /O&,A12022-23 dated 14.11.2022 (pertaining to the imports made
through Reliance S.E.Z., Jamnagar) was also issued to the noti.cee by the
Commissioner of Customs, Ahmedabad. Since the issue involved in both the Show
Cause Notices is identical, I take up the these two Show Cause Notices for
adjudication, simultaneou sly.

23. The issues for consideration before me in these proceedings are asunder:-

Show Cause Notice F.No. Vllll LO-2O lCommr./O&A/2022-23 dated. 16.O9.2022

a) Whether the Duty of Customs amounting to Rs.2,32,61,272l- (Rupees Two
Crore, Thirty T\ro Lakh, Slxty One Thousand, Two Hundred and Seventy
Two only) as detailed in Annexure D to the Noticein the form of IGST saved in
course of import of the goods through ICD Khodiyar port under the subject
Advance Authorizations and the corresponding Bills of Entry as detailed above,
in respect of which benefit of exemption under Cu stoms Notification
No.18/2015 dated 01.04.2015, as amended by Notifrcation No. 79/2017-Cus,
dated 13.10.2017, was incorrectly avarled, without complyeng with the
obligatory pre-irnport condition as stipulated in the sard Notrfication, and also
for contravening the provisions of Para4.14 of the Foreign Trade Policy (2015-
2O), should be demalded and recovered from them under Section 28(4) of the
Customs Act, 1962 read with Customs Notifrcation No.18/2015 dated
01.04.20i5, as amended by Notilication No.79/201.7-Cus, dated 13.10.2017;

b) Whether the Subject goods valued at Rs.11,93,8O,4O51- (Rupees Eleven
Crore, Ninety Three Lakh, Eighty Thousand, Four Hundred and Five only)
rmported through ICD Khodiyar port under ttre subject Advance
Authorizations as detarled in Annexure D to the Notice should be held liable for
confiscation under Section 111(o) of the Customs Act,7962, for being imported
avarling incorrect exemption of IGST in terms of the Notification No.18/2015
dated 01.04.2015, as amended by Notifrcation No.79 12O77 -Cus, dated
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13.1O.2017, without complying with obligatory pre-import condiLion laid down
under the said Notification;

c) Whether interest should be demanded and recovered from them under Section
28AA of t}re Customs Act, 1962, on such Duty of Customs mentioned at (a)

above;

d| Whether penalty should be imposed upon them under Section 1 l4A of the
Customs Act, 1962, for improper importation of goods availilg exemption of
Notification ald without observance of the conditrons set out in the
Notification, and also by reasons of misrepresentation and suppression of
facts with an intent to evade payment of Customs Duty as elaborated above
resulting in non-pa5rment of Customs Duty, which rendered the goods liable
to confrscation under Section 111(o) of the Customs Act, 1962, and a-lso

rendered Customs Duty recoverable under Section 28(4) of the Customs Act,
t962;

e) Whether penalty should be imposed upon them under Section 112(a) of the
Customs Act, 7962, for improper importation of goods availing exemption
under Notifrcation No.18/2015 dated 01,04.2015, as amended by Notification
No.79/2O17-Cus, dated 13.10.2017, without observance of the pre-import
and/or physical export conditions set out in the Notification, resulting in non-
payment of Customs Duty, which rendered the goods liable to confiscation
under Section 111(o) of the Customs Act, 7962;

f) Whether Bonds executed by them at the time of import should be enforced in
terms of Section 143(3) of the Customs Act, 1962, for recovery of the Customs
Duty as mentioned above and interest thereupon.

Show Cause Notice F.No.VIII 10-25 Commr. ed 14 2

alWhether Duty of Customs amounting to Rs. 2,O8,54,333/-(Rupees TWo
Crore, Eight Lakh, Flfty f'our Thousand, Three Hundred and Thirty Three
Only| as detailed in Annexure-D to the Notice in the form of I.G.S.T. saved in
course of import of the goods through Reliance S.E.Z., Jamnagar port under
the subject Advance Authorizations and the corresponding Bil1s of Entry as
detai.led above, in respect of which benefit of exemption under Customs
Notification No.18/2015 dated 01.04.2015, as amended by Notifrcation No.
79/2OI7-Cus, dated 13.10.2017, was incorrectly availed, without complying
with the obligatory pre-import condition as stipulated in the said Notification,
and a.lso for contravening the provisions of Para 4.14 ol the Foreign Trade
Poticy (2O15-20), should be demanded and recovered from them under
Section 2a$l of the Customs Act, 7962 read with Customs Notification
No.18/2015 dated 01.04.2015, as amended by Notification No.79l2017-Cus.
dated 13.10.2017;

b) Whether the subject goods valued at Rs.LO,7O,27,629l- lRupees Ten Crore,
Seventy Lakh, Twenty Seven Thousand, Slx Hundred and TWenty Nine
only) imported through Reliance S.E.Z., Jamnagar port under the subject
Advance Authorizatrons as detailed in Annexure-D to the Notice should be held
liable for confiscation under Section 1I I(o) of the Customs Act, 1962, for being
imported availing incorrect exemption of LG.S.T. in terms of the Notification
No.18/2015 dated 01.04.2015, as amended by Notifrcation No.79/2017-Cus.
dated 13. 10.2017, without comptying with obligatory pre-import condition lard
down under the said Notifrcation;

c) Whether interest should be demalded ald recovered from them under Section
28AA of the Customs Act, 7962, on such Duty of Customs mentloned at (a)

above;
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d) Whether penalty should be imposed upon them under Sectron 114A of the
Customs Act, 1962, for improper importation of goods availing exemption of -
NotificaLion ald wrthout observalce of the conditions set out in the
Notifrcation, and also by reasons of misrepresentation and suppression of facts
with an intent to evade pa5,.rnent of Customs Duty as elaborated above
resulting in non-pa5,,rnent of Customs Duty, which rendered the goods liable to
conlrscation under Section 111(o) of the Customs Act, 1962, and a-1so rendered
Customs Duty recoverable under Section 2a$) of the Customs Acl, 7962;

e) Whether penalty should be imposed upon t1rem under Section 112(a) of the
Customs Act, 1,962, for improper importation of goods availing exemption
under NoLification No.18/2015 dated 01.04.2015, as amended by Notificalion
No.79l2ol7-Cus. dated 13.10.2017, without observance of the pre-import
and/or physical export conditions set out in the Notifrcation, resulting in non-
payment of Customs Duty, which rendered the goods liable to confi.scation
under Section 1 1 1(o) of the Customs Act, 1962;

f) Whether Bonds executed by them at the time of import should not be enforced
in terms of Section 143{3) of the Customs Act, 1962, for recovery of the
Customs Duty as mentioned above and interest tJ:ereupon,

24. I find that the question of Duty liability with interest and penal liabilities on
the Importer would be relevant only if the bone of the contention as to whether the
importer has violated the obligatory pre-import condition as stipulated in Notifrcation
No.79l2Ol7-Cus, dated 13-10-2077 is answered in the affrrmative. Thus, the main
point is being taken up frrstly for examination.

25. Genesis of Pre Import Condition:

25.1 Before proceeding to adjudication of the Show Cause Notices, let us firstly go

through relevant provisions which will give genesis of 'Pre Import Condition'.

25.1.lRelevant Para 4.O3 ofthe Foreign Trade Policy (2O15-20) inter-alia states
that :-

An Aduance Authoisation is issued to allou duty free import of inputs, uhich are
phgsicotlg incorporated in export product (making normal alloutance for utostage). In
addition, fue\ oil, energg, catalgsts uthich are consumed/ utilised to obtatn export
product, mag also be alLou.ted. DGFT, bg means of htblic Notice, mag exclude any
product(s) from puruieu of Aduance Authorbation.

25.1.2 Relevant Para 4.13 ofthe Foreign Trade Pollcy (2015-20) inter-alia states
that :-

4. 13 Pre-import condition in certain coses-

ft) DGPT mag, bg Notifi.catlon, lmpose pre-import, condition Jor inputs under
this Chapter.

(ii) Import items subject to pre-import condition are li.sted in Appendix 4J or u.till be as
indicated in Standard lnput Output Norms (SION).

25.l.3Relevant Para 4.14 of the Foreign Trade Poltcy (2O15-20) inter-alia states
that:-

4.14 Details of Duties exempted.-
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Imports under Aduance AutLnisation are exempted from pagment of Bosic Customs
Duty, Additional Customs Duty, Education Cess, Anti-dumping Dutg, Countervailing
DutA, Safeguard Dutg, Transition Product Specific Safeguard Duty, whereuer
applicable. Import against supplies couered under paragraph 7.O2 (c), (d) and (g) of F1|P

uill not be exempted from payment of applicable Anti-dumping Duty, Counteruailing
Duty, Safeguard Duty and Transition Product Specific Safeguard Duty, if any. Howeuer,
imports under Aduance Authoisation for phgsical exports are also exempt from whoLe

of the integrated tox and Compen sation Cess leuiable under sub-section (7) and sub-
sedion (9) respectiuelg, of section 3 of the Customs Tanff Act, 1975 (51 of 1975), as
may be prouided in the notification issued bg Department of Reuenue, and such imporls
sholl be subiect to pre-import condition. Imports against Aduance Authoisations for
phAsical exports are exempted from Integrated Tox and Compensation Cess upto
31.O3.2O18 onlg.

25.1.4 NOTIFICATION NO.31 (RE-2OI3)/ 2OO9-2O14 dated 18t August,
20L3:

In exercise of potuers confeted by Section 5 of the Foreign Trade (Development &
ReryLation) Ad, 1992 (No.22of 1992) read utth paragraph 1.2 of the Foreign Trade Pohcg,

2009-2014, the Central Gouemment hereby notifies the follou)ing amendments in the
Foreign Trade Policg (FTP) 2009-2014.
2. Afier para 4.1.14 of FTP a neu) para 4.1.I5 is inserted.
"4.1.15 Wherever SION permits use of either (a) a geneic input or (b) alternatiue tnputs,
unless the name of the specific input(s) [which has (haue) been used in manufactuing the
export productl gets indicated / endorsed in the releuant shipping bill and these inpufs, so
endorsed, match the desciption in the releuant bill of entry, the concerned Authorisation
will not be redeemed. In other uords, the name/ desciption of the input used (ot to be
used) in the Authoisation must match exactly the name/ desciptton endorsed in the
shipping bill. At the time of discharge of export obligation (EODC) or at the time of
redemption, RA shall alloto only those inputs which have been speci,fica y indicated in the
shipping bill."
3. Para 4.2.3 of FTP is being amended by adding the phrose "4.1.14 and 4.1.15" in
place of "and 4.1.14". TlLe amended para uould be as under:
" Prouisions of paragraphs 4.1.11, 4.1.12, 4.1.13, 4.1.14 and 4.1.15 of FTP shatl be

applicable Jor DFIA holder."

4. EIlect of this Notifrcatlon: Inputs actual[g used in manufacire of the exporl
product should onlg be imported under the authoisation. Similarlg ir.puts dctually
impotted must be used in the export product, This has to be establishcd ln
respect of eaery Adaance Authorlsdtlon / DFIA.

25.2 Wit}r the introduction of GST w.e.f Ol-O7 -2O 17, Additiona.l Duties of Customs
(CVD & SAD) were subsumed into the newly introduced Integrated Goods and Service
Tax (IGST). Therefore, at the time of imports, in addition to Basic Customs Duty,
IGST was made payable instead of such Addilional Duties of Customs. Accordrngly,
Notification No.26 /2017 -Customs dated 29 June 2017, was issued to give
effect to the changes introduced in the GST regime in respect of imports under
Advance Authorization. The corresponding changes in the Policy were brought
through Trade Notice No.11/2018 dated 30-06-2017. I find that ir is pertinent
to note here that while in pre-GST regime blanket exemption was allowed in
respect of all Duties leviable when goods were being imported under Advance
Authorizations, contrary to that, in post-GST regime, for imports under
Advance Authorization, the importers were required to pay such IGST at the
time of imports and then they could get the credit of the same.

However, subsequently, the Government decided to exempt imports under
Advalce Authorizations from pa5,znent of IGST, by introduction of the Customs
Notrfication No.79/2OI7 dated 13-10-2017. However, such exemption from the
palrrnent of IGST was made conditional. The said Notification No.79 12017 dated l3-
lO-2O17, was issued with the intent of incorporating certain chalges/ amendment in
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the principal Customs Notifications, which were issued for extending benefit of
exemption to the goods when imported under Advance Authorizations.

25.2.1 D.G.F.T. Notiflcation No. 33/2O15-2O2O dated. 13.1O.2O17 amended the
provlslons of Para 4.14 of the Foreigrr Trade Policy 2OL5-2O which read as
under:

Para 4.L4 is amended to read as unde!:

"4.14: Details of Duties exempted
Imports under Advance Authorisation are exempted from pal,rnent of Basic
Customs Duty, Additional Customs Duty, Education Cess, Anti-dumping Duty,
Countervailing Duty, Safeguard Duty, Transition Product Specrfic Safeguard
Duty, wherever applicable. Import against supplies covered under paragraph
7.02 (cl. (d) and (e) of FTP will not be exempted from pa),rnent of applicable
Anti-dumping Duty, Countervailing Duty, Safeguard Duty and Transition
Product Specrfic Safeguard Duty, if any. However, imports under Advance
Authorization for physical exports are also exempt from whole of the integrated
tax and Compensation Cess leviable under sub-section (7) and sub-section (9)

respectively, of section 3 of the Customs Tariff Act. 1975 f51 of 1975), as may
be provided in tJle nolification issued by Department of Revenue, and such
imports shall be subiect to pre-lmDort condltlon."

25,2.2 Notifrcation No.- 79l2OL7 - Customs, Datedr 13-10-2017. The relevant
amendment made in Principal Notifrcation No. 18/201S-Customs dated 01.04.2015
vide Notification No. 7912077 - Customs, Dated: 13-10-2017 is as under:

-: Table:-
Notifi.cation
number and
date
(2)(1

2 18/2015-
Customs, dqted
the 1 st ApiI,
20 1 5 luide
number G.S.R.

254 (E), dated
the 1 st April,
201s|

In the said notirtcahon, in the opening paragraph,- (a)

(b) in condition (uiii), afier th.e proutso, the follotuing
prouiso shall be inserted, namelg:-
"Provided further thdt nohaithstanding angthing

contained hereinaboue for the said authonsations uthere
the exemptton from integrated tax and the goods and
servtces tax compensation cess leutqble thereon under
sub-section (7) and sub-section (9) of section 3 oJ the
said Customs Tarlff Act, has been aaailed, the
ex.port obltgdtlon shall be fulfilled bg phgsical
exports onlg;";
(c) . ...
(c) afi.er condition (i), the follouing condittons sha[[ be
inserted, namelg :-
"(n that the exemption from integrated tax and the

goods and seruices tax compensation cessleuiable
th.ereon under sub-section (7) and sub-section (9) of
section 3 ol the sdld Customs Tarilf Act sholl be
stbject to pre-import condltlon;

25.3 Further, I frnd that Notification No.01/2019-Cus. dated 10.01.2019
removed/omitted the 'Pre Import condition' laid down vide Amendment Notification
No.79l2017- Cus dated 13.lO.2Ol7 in the Principal Notification No. 18/2015-Cus
dated 01.04.2015.

25.4 The High Court of Madras (Madurai Bench) in the case of M/s Vedanta Ltd
reported as 2018 ( l9) G.S.T.L.637 (Mad.)on the issue under consideration held that:-

Amendments

(3)

s

I
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"pre-import simply means import of raw materials before export of the
frnlshed goods to enable the physlcal export and actual user condition
possible and negate the revenue rlsk that is plausible by diverting the
imported goods in the local market".

25.5 The importer / noticee has contended that the term 'pre-import condition' has
not been defrned, absence of which makes such condition vague and cryptic. In thrs
context, I find that'Pre-lmport Condition' is unambiguous word/phrase. Further, I
frnd that the defrnition of pre-rmport directly flows from Para 4.03 of the Foreign
Trade Policy (2015-2O)[erstwhile Para 4.1.3 of the Policy (2OO9 - I4)) wherein it is said
that Advance Authorizations are issued for irnport of inputs, which are physically
incorporated in t}le export goods allowrng legitimate wastage. Thus, this Para
specilically demands for such physical incorporation of imported materia.ls in the
export goods. And the same is only possible, when imports are made prior to export.
Therefore, such Authorizations principally do have the pre-import condition in-built,
which is required to be followed. ln the insta.rrt case, it rs undisputed fact that ttre
importer has not complied with the Pre-Import Condition as lard down vide
Exemption Notification No. 18/2015 dated 01-04-2015, as amended by Notification
No. 79 l2OI7 -Cus, dated 73-10-2017.

25.6Further, I find that this issue is no longer res-integro in as much as Hon'ble
Supreme Court in the case of Union of India Vs. Cosmo Films Ltd reported as 2023
(72) GSTL 147 (SC) has overruled judgment of Honble High Court of Guj arat and has
held that pre-import condition, during October,2OlT to .Ianuary,2O19, in Advance
Authorization Scheme was valid. Relevant Paras of the decision are as under:

69.The object behind imposing the 'pre-import condition' is discernible from
Paragraph 4.03 of FTP and Annexure-4J of the HBP; that only few articles were
enumerated when the FTP was pubiished, is no ground for the exporters to
complain that other articles could not be included for the purpose o[ 'pre-
import condition'; as held earlier, that is the import of Paragraph 4.03(i). The
numerous schemes in tJre FTP are to maintain an equilibrium between
exporters'claims, on the one hand and on the other hand, to preserve the
Revenue's interests. Here, what is involved is exemption and
postponement of exemption of IGST, a new levy altogether, whose mechanism
was being worked out and evolved, for the first time. The plea of impossibihty
to fu1li1 'pre-import conditions' under old AAs was made, suggesting that the
notifications retrospectively mandated new conditi.ons. The exportcr
respondents' argument that ttrere is no rotionale for differential treatment
of BCD and IGST under AA scheme is without merit. BCD is a customs lery
at the point of import. At that stage, there is no question of credit. On the
other hand, IGST is levied at multiple points (including at the stage of import)
and input credit gets into the stream, till the point of end user. As a rcsult,
there is justifrcation for a separate treatment of the two levies. IGST is levied
under tlre IGST Act, 2Q 17 and is collected, for convenience, at the customs
point tlrrough the machinery under the Customs Act, 1962. The impugned
notifications, therefore, cannot be faulted for arbitrariness or under
classifrcation.

70, The High Court was persuaded to hold that the subsequent notification of
10-1-2019 withdrew the 'pre-import condition' meant that the Union itsell
recognized its unworkable and unfeasible nature, and consequentiy the
condition should not be insisted upon for the period it existed, i.e.,after l3-10-
2017. This Court is of the opinion that the reasoning is faulty. It is now
setfled that the FTPRA contains no power to frame retrospective regulations.
Construing the later notification of 10-1-2019 as being effective from l3-10-
2017 would be giving effect to it from a date prior to the date ol its existence;
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in other words the Court would impart retrospectivity- kt Director General of
Foreign Trade &Ors.v Kanak Exports &Ors. [2015 (15) SCR 28 5 ( 32617=207
E.L.T.26 (S.C.)l this Court held t1"at :

"Section 5 of the Act does not give aly such power specifically to the
Central Government to make rules retrospective. No doubt, this Section
confer powers upon the Central Government to 'amend'the policy which has
been framed under the aJoresaid provisions. However, that by rtself would not
mean that such a provision empowers the Government to do so

retrospective."

71. To give retrospective effect, to t}le notification of 10-1-2019 through
interpretation, would be to achieve what is impermissible in law. Therefore, the
impugned judgrnent cannot be sustained on this score as well.

75. For the foregoing reasons, this court holds that the Reuenue has to
succeed. The impugned judgment and orders of the Gujarot High Court are
herebg set aside. Hou.teuer, since tlte respondents utere enjoging inteim orders,
till the impugned judgments u.tere deliuered, the Reuenue is directed to permit
them to claim refund or in1rut credit (uLhicheuer applicable and/ or uhereuer
customs dutg uas paid). For doing so, the respondents shall approach the
jurisdictional Commissioner, and applA with doanmentary euidence uithin six
u.teeks from the date of this judgment. The claim for refund/ credit, shall be
examined on their meits, on a ca,se-bA-case basis. For the sake of conuenience,
the reuenue shall direct the appropiate procedure to be follou.ted, conuenientlg,
through a circular, in this regard."

lmport - Pre-import condltion incorporated in Foreign Trade Po[cy and Handbook of
Procedures 2Ol5-20 - Availing exemption from IGST and GST Compensation Cess -
lmplementalion of Supreme Court dkection in Cosmo Films case

M.F, (D.R.) Circular No. 16 /2O23-Cus., dated 7-6-2023
F. No. 6O5/ 1 1 /2O23-DBKI 569

Gover ent of India
Ministry of Finance (Department of Revenue)

Central Board of Indirect Taxes & Customs, N w Delhi

Subject : Implementation of Hon'ble Supreme Court direction in judgment dated
28-4-2023 in matter of Civil Appeal No. 290 of 2023 relating to 'pre-import condition'
- Regardrng.

Attention is invited to Hon'ble Supreme Court judgment dated 28-4-2023 in matter of
Civil Appeal No. 290 of 2023 (UOI and others v. Cosmo Films Ltd.l ll2O23\ 5 Centax
286 (S.C.) : 2023 17 2\ G.S.T.L. 477 (S.C.)l relating to mandatory fulfrlment of a 'pre-
import condition' incorporated in para 4.14 of FTP 2015-20 uide the Central
Government (DGFT) Notifrcation No. 33 /2O15-2O, dated 13- IO-2017, and reflected in
the Notification No. 79 /20l7-Customs, dated 13-10-2017, relating to Advance
Authorizati.on scheme.

2. The FTP amended on L3-10-2017 and in existence trll9-7-2019 had provided that
imports under Advance Authorization for physical exports are also exempt from whole
of the integrated tax arld compensation cess, as may be provided in the notification
rssued by Department of Revenue, ald such imports shall be subject to pre-import
condition.

25.7 I find that based on the decision of Hon'bie Supreme Court in aforesaid
case of Union of India Vs. Cosmo Films Ltd, CBIC issued Circular No. 16/2023-Cus
dated 07.06.2023 which is reproduced as below:
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3. Honble Supreme Court has allowed the appeal of Revenue directed against a
judgrnent and order of Honble Gujarat High Court [2019 (368) E.L.T. 337 (Gu1.)]

which had set aside the said mandatory fulfilment of pre-import condition. As such,
this implies that the relevant imports that do not meet the sard pre-import conditron
requirements are to pay IGST and Compensation Cess to that extent.

4. While allowing tl.e appeal of Revenue, the Hon'ble Supreme Court has however
directed the Revenue to permit claim of refund or input credit (whichever applicable
and/or wherever customs duty was paid). For doing so, the respondents shall
approach the jurisdictional Commissioner, and apply with documentary evidence
within six weeks from the date of the judgment. The claim for refund/credit, sha.ll be

examined on their merits, on a case-by-case basis. For the sake of convenience, the
revenue sha-ll direct the appropriate procedure to be followed, conveniently, through a
circular in tl:is regard.

5.1 The matter has been examined in the Board for purpose of carryrng forwzLrd the
Honble Supreme Court's directions. It is noted that -
(a) ICES does not have a functionality for pa5rment of customs duties on a bill of
entry (BE) (unless it has been provisionally assessed) after gileng the Out-of-Charge
(OOC) to the goods. In this situation, duties can be paid only through a TR-6 challan.
(b) Under GST law, the BE for the assessment of integrated tax/ compensation
cess on imports is one of the documents based on which the input tax credrt may be

availed by a registered person. A TR-6 challan is not a prescribed document for the
purpose.
(c) The nature of facility in Circular No. I I/2015-Cus. (for suo motu payment of
customs duty in case of bona fide default in export obligation) [2015 (318) E.L.T.
(T11)] is not adequate to ensure a convenient transfer of relevant details between
Customs and GSTN so that ITC may be taten by the importer.
(d) The Section 143AA of the Customs Act, 1962 provides that the Board may, for
the purposes of facilitation of trade, take such measures for a class of importers-
exporters or categories of goods in order to, inter alia, maintain transparency in the
import documentation.

5.2 Keeping above aspects in view, noting that the order of the Hon'ble Court shall
have bearing on importers others than the respondents, and for purpose of carrving
forward the Honble Court's directions, the following procedure can be adopted at the
port of import (POI) :-
(a) for the relevant lmports that could trot meet the said pre-import
condition and are hence requlred to pay IGST and Compensation Cess to that
extent, the importer (not limited to the respondents) may approach the
concerned assessmetlt group at the POI wlth relevant details for purposes of
palrment of the tax and cess along with appllcable lnterest.
{b) the assessment group at POI sha-Il cancel the OOC and indicate the reason in
remarks. The BE shall be assessed again so as to charge the tax and cess, in
accordance with the above judgment.
(c) the payment of tax and cess, along with applicable interest, sha.ll be made
against the electronic challaa generated in the Customs EDI System.
(d) on completion of above paJrment, the port of import shall make a notronal OOC
for tJle BE on the Customs EDI System lso as to enable transmrssion to CSTN portal
of, inter alia, t}:.e IGST and Compensation Cess amounts with their date of payment
(relevant date) for eligibility as per GST provisionsl.
(.) the procedure specified at (a) to (d) above can be applied once to a BE.

6.1 Accordingly, the input credit with respect to such assessed BE sha-11 be enabled
to be available subject to the eligibfity and conditions for tal<ing input tax credit
under Section 16, Section 17 and Section 18 of the CGST Act, 20 17 atd rules made
thereunder.
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6.2 Further, in case such input tax credit is utilized for payment of IGST on outward
zero-raled supplies, then the beneflt of refund of such IGST paid may be available to -
the said registered person as per the relevant provisions of the CGST Act, 2O),7 alrd
the rules made thereunder, subject to the conditions and restrictions provided
therein.

7. The Chref Commissioners are expected to proactively guide the Commissioners a'rrd

officers for ironing out any local level issues in implementing the broad procedure
described in paras 5 and 6 above arrd ensuring appropriate convenience to the trade
including in carrying out consequentia-l actions. For this, suitable Public Notice and
Standing Order should be issued. If any diffrculties are faced that require attention of
the Board, those can be brought to the notice.

25.8 Further, I hnd that DGFT have issued Trade Notice No. 7 /2023-24 dated
08.06.2023, saying that "all the imports made under Advance Authorization Scheme
on or after 13.1O.2017 and upto and including 09.01.2O19 which could not meet the
pre-import condition may be regularized by making paJ,.rnents as prescribed rn the
Customs Circular".

25.9 Thus, from the frndings and discussion in Para 25 to 25.8 above, I ltnd that
there is no dispute that the sa-rd importer has failed to comply wrth the mandatory
conditions of 'Pre-Import' while claiming the benefit of Exemption from IGST and
Compensation Cess under Exemption Notification No. 18/2015 dated 01-04-2015, as

amended by Notification No.7912O77-Cus, dated l3-1,O-2O77 during the period from
Octoberl3, 2Ol7 to January 9,2019, in Advance Authorization Scheme.

25.10 The importer/ noticee has contended that the subsequent Notificatron datd
10.01.20 i9 amending Notification No.79 /2077-Cus dated 13.lO.2Ol7 is clallicatory
in nature ald hence applicable retrospectively and therefore demand rs bad ald
liable to be dropped. In this regard,I find that the aforesaid issue was contended
before the Honble Gujarat High Court in case of Maxim Trrbes Compaly Rt. Ltd. v.

Union of lndia -reported as 2019 (368) E.L.T. 337 (Guj.) and after discussing the
said issue, I find that the Hon'b1e Supreme Court has turned down this decision of
Maxim Tubes Company R/t. Ltd. v. Union of India in case of Union of India Vs.
Cosmo Film Ltd. Thus, I flnd that importer/ noticee has utter disregard for the
decision of Honble Supreme Court as they are contesting the same issue which has
already been settled by the Honble Supreme Court.

25.11The rmporter /notrcee has contended tl:at as regards Bi11s of Entry
No.2008585, 2OO8929 arld 2O7O278 (in respect of Advance Authorizatlon
No.0810141523) for imports effected through Reliance SEZ, Jamnagar, there was no
pre-import condition violated; that the correct calculation /working/ reconciliation for
the sard Advance Authorisation is enclosed as Annexure- 1 1 .As regards Bills of Entry
No.4096795, 53097 14 and 5687912 (in respect of Advance License No.0810138987),
Bills of Entry No.4567O35, 5272430, and 674627 7 (in respect of Advance License
No.0810140351) and Bills of Entry No.6022018, 6045838, 6789489, 6146277,
6331325 and 6851807 (in respect of Advance License No.0810142014) in respect of
imports made through ICD, Khodiyar, no pre-import condilion was violated by the
noticce zurd that the correct calculation/working/reconciliation for the said Advance
Authorisalions is enclosed as Annexure-9.In this regard, I frnd that the importer was
issued tlle Show Cause Notices on 16.09.2022 ar:.d 74.11.2022 atd alter maintaining
absolute silence for zrn year and a ha-lf aJter the issuance of the said Show Cause
Notices with regard to the breach/violation of the Pre-import condition, has now
suddenly woken up and come up with the contention that no pre-import conditions
have been violated by the importer and have submitted an Annexure in this regard.
However,l Iind that no such supporting documents have been provided by the
importer/ noticee to support their contention. Therefore, in absence of a.rly supporting
documents by the importer to back their contention, I am left with no option but to
outrightly reject their contention as devoid of merit and hence untenable.
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26. Whether the: (i) Duty of Customs amountlng to Rs.2,32,61,2721- (Rupees
TWo Crore, Thirty Two Lakb, Sixty One Thousand, TWo Hundred and Seventy
Two only) in the form of IGST saved ln course of import of the goods through
ICD Khodiyar port under the subject Advance Authorlzatloas and the
corresponding Bills of Entry as detalled ln the Annexure attached to the Notice
and (ii) Duty of Customs amounting to Rs. 2,08,54,3331- (Rupees Two Crore,
Eight Lakh, Fifty Four Thousand, Three Hundred and Thirty Three Only) in the
form of I.G.S.T. saved in course of import of the goods through Reliance S.E.Z.,
Jamnagar port under the subject Advance Authorizations and the corresponding
Bills of Entry as detailed in Annexure attached to the Notice is required to be
demanded and recovered from them (lnvoking extended period) under Section
2A$l of the Customs Act, L962 read with Customs Notlfrcation No. 18/ 2O 15
dated O1.O4.2O15, as amended by Notifrcation No.79l2017-Cus, dated
L3.LO.2OL7 and whether Bonds executed by importer at the time of import
should be enforced in terms of Sectlon 143(3) of the Customs Act, 1962, for
recovery of the Customs Duty alongwith interest:

26.L 1 frnd that it would be worth to reiterate that the Hon'b1e Supreme Court in
case of Union of India Vs. Cosmo Films Ltd has overruled judgment o[ Honblc
Gujarat High Court and has held that pre-import condj.tions, durrng Octoberl3,2Ol7
to January 9,2019, in Advance Authorization Scheme was valid. Thus, I frnd that the
Honble Supreme Court has settled that IGST and Compensation Cess involved in the
Bills of Entry frled during Octoberl3,2Ol7 to January 9,2019 is required to be pard
on failure to complialce of 'Pre Import Condition as stipulated under Exemption
Notification No. 18/2015 dated 01-04-2015, as amended by Notihcation No.

79 12O77-Clus, dated 13-10-2017. I frnd that it is an undisputed fact that said
importer has failed to fulfiIl and comply with 'Pre lmport condition' incorporated in
the Foreign Trade Policy ol 2O|5-2O2O and Handbook of Procedures 2O|5-2O2O by
DGFT NoLifrcation No. 33/2015-20 and Customs NotiIication No.18/2015 dated 01-
O4-2O15, as amended by Notification No.79l2Ol7-Cus, dated 13-10-2017. Further, I

frnd that importer is well aware of the rules and regulation of Customs as well as
Exim Policy as they are reguiarly importing the goods under Advance Authorisatlon
and they were fully aware that the goods being cleared from Customs was not
fulfilling pre import condition as they have already fiIed the Shipping Bill to this effect
and goods have already been exported. Thus, it proves beyond doubt that goods
imported under subject Bilis of Entry were never used in the goods already exported
Thus, I find that the importer with clear intent to evade the palrnent of IGST and
Compensation Cess, have suppressed tfre facts of export without complialce of Pre-
Import condition from the Department while filing Bills of Entry under Advancc
Authorisation. Therefore, extended period is rightly invoked and therefore differential
Customs Duty amounting to Rs.2,32,6 1,2721- (in respect of imports made through
ICD, Khodiyar) and Rs.2,08,54,333 / - (in respect of imports made through Reha::ce
S.E.Z., Jamnagaris required to be recovered under Section 28 (a) of the Customs Ac1,
1962 dong with applicable interest under Section 28AA of the Customs Act,I962.

26.2 Further, without preJudlce to the demand under Section 2E (4) of the
Customs Act,1962,I find that in the present case, the importer has also filed Bond
under Section 143 of the Customs Act, for the clearance of imported goods under
Advance Authorization availing the benefit of exempLion under Customs Notrfication
No.18/2015 dated O1-04-2015, as amended by Notification No.79l2Ol7-Cus, dated
73-IO-2O17. Sub Section (1) of Section 143 explicitly says that "Where this Act or
ang other lanu requires angthing to be done before a person can import or export an!.t
goods or clear anA goods from the control of officers of customs ond the lAs.sistant
Commissioner of Customs or Deputy Commissioner of Customsl is satisfed thol hauing
regard to the circumstances of the case, such thing cannot be done before such imporl,
export or clearance uithout detiment to tltat person, the [Assistont Commissioner oJ

Customs or Deputg Commissioner of Customsl may, notu.tith-stonding anything
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contained in this Act or such other lau, grant leaue for such imporl, export or cLearance
on tlrc person executing a bond in such amount, Luith such suretA or seatritg and
subJect to such conditions as the lAssistant Commissioner of Customs or Deputy
Commissioner of Customsl approues, for the doing of that thing within such time afier
tle import, export or clearance as maA be specified in the bond". On perusal of one of
the Bonds filed by the importer, I find that conditions are explicifly mentioned in
Bond. The wording and condition of Bond rnter alia is reproduced below:

WHEREAS we, the obligor (s) have imported the goods listed in annexure- 1 availing
customs duty exemption in terms of the notification of the Government of india in
Ministry of Finance (department of revenue) No.O1E/2O15 dated O1,O4.2O15
(hereinafter referred to as the sald Notlflcation) agalnst the Advance License No,
0810143260 dated 16.08.2018 (hereinafter as the license) for the import of the
goods mentioned there in on the terms arrd conditions specifred in the said
notificatlon a-n d license

Now THE CONDITIONS OF THE ABOVE BOND ARE THAT:-
1. I/We, the obligor(sl fulllll the condltlons of the sald notiflcation and shall
obsenre and comply with its terms aad condition.
2,We the obligor shaU observe all the terms and conditions specilied in the
license.
3..
4...
S.We, the obligor, shall comply with the conditions Btipulated in the said Import
& Export Policy as amended from time to time.
6....

It is hereby declared by us, the obligor(s) and the Government as follows:-

1 The above wntten Bond rs given for the performance of an act in which the public
are interest.
2.The Government through the commissioner of customs or any other officer of
the Customs recover the same due from the Obltgor(s) in the manner laid sub-
section (1)of the sectlon 142 of the customs Act,L962.

26,3 I find that no time limit is prescribed for recovery of any liability in case of
Bond lrled under Section 143 (1) of the Customs Act,7962 as it is continuous liability
on the part of the mporter to follow the conditions prescribed rn the Bond. I frnd that
the said importer is obliged to follow the conditions of the Bond. Therefore, I frnd that
by hling the Bond under Section 143, said importer is obliged to pay the consequent
duty liabilities on noncompliance/failure to fulfr-1l the conditions of the Notification.
Therefore. I find that without prejudice to the extended time limit enr"isaged under
Section 28 (4) of the Customs Act, 1962, said importer is liable to pay differential
duty alongw:th interest without any time limit. Therefore, I find that without
prejudice to the Provisions of SecLion 28 $l oI the Customs Act,7962, the Bond is
required to be enforced under Section 143 (3) of the Customs Act, 1962 for recovery
of differential Customs Duty amounting to Rs.2,32,61,272/- (in respect of imports
made through ICD, Khodiyar) and Rs.2,08,54,333 /- (in respect of imports made
throu gh Reliance S. E. 2., Jamnagar)alongwith interest.

26.4 The importer has contended that irnposition of interest on the proposed
demard is wholly without jurisdiction. In this regard, I find that based on the
discussions in the foregoing paras, I have already held that the demand in the
present case is recoverable from them under the provisions of Section 28(4) of the
Customs Acl, 7962. Section 28AA ibid provides that when a person is liable to pay
Duty in accordance with the provisions of Section 28 ibid, in addition to such Duty,
such person is a-1so liable to pay interest at applicable rate as we1l. Thus the said
Section provides for pal,rnent of interest automatically along with the Duty
confirmed / determined under Section 28 ibid.
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26.5 I find that, it is not in dispute that the importer had imported the goods
claiming the benefrt of Notification No. 18/2OI5 dated 01.04.2015 under Advance
Authorization. Condition (iv) of the Notification No.18/2015 dated 01.04.20I5 says
that '(iv) that in respect of irnports made before the discharge of export obligation in
full, the importer at the time of clearance of the imported materials executes a bond
with such surety or security and in such form and for such sum as may be specihed
by the Deputy Commissioner of Customs or Assistant Commissioner of Customs, as
the case may be, binding himself to pay on demand an amount equal to the duty
leviable, but for the exemption contained herein, on the imported materia.ls in respect
of which the conditions specified in this notification a-re not complied with, together
with interest at the rate of frfteen per cent per annum from the date of clearemce of
the said materials;".

26.6 Further, I fnd that importer has placed reliance on the decision of Hon blc
Mumbai High Court rendered in case of Mahindra & Mahindra v. Union of India,
wherein the SLP frled before the Honble Supreme Court by the Department rs

dismissed. Relying on the said decision of Hon'ble Mumbar High Court, importer
contended that in absence of interest and penalty provision under Section 3 for
Additional Duty of Customs and Seclion 3A for Special Additional Duty under the
Customs Tariff Act, 1975 or Section 90 of the Finance Act, 2000 ,same cannot be

levied. I frnd that this contention is not acceptable as the said decision is wrth regard
to pre-GST era. Period covered in the said decision was November'2o04 Lo

January'2OO7 and period covered in present case is 13.10.2017 to 09.01.2019. Said
decision of Mahindra & Mahindra Ltd reported in (2023) 3 Centax 26 1 (Bom.) relied
on by the importer is distinguishable on following grounds.

In the insta-nt case, IGST has been demanded under Section 28 of the Customs
Act, 1962 as well as by enforcement of Bond under Section 143 of the Customs
Act, 7962. In this case, the importer has executed Bond before the proper
offrcer binding hirnself to pay duty alongwith interest in case the importer fails
to comply with the condition of Bond. As the importer failed to fulfil thc
condition of ttre bond i.e failed to comply with mandatory 'pre-import' condition
specified under the Notification, therefore, the importer is liable to pay duty
alongwith interest in terms of the conditions of the Bond as specified under
Section 143 of the Customs Act, 1962.

In the case of Mahindra & Mahindra Ltd, no such Bond was executed
before the proper offrcer.

In the case of Mahindra & Mahindra Ltd, the issue under dispute was charging
Section for interest arrd penalty. According to the Department, the charging
Section for imposition of CVD, SAD & Surcharge was Section 12 of the
Customs Acr, 1962. Hon'ble Court held that charging section for imposition of
CVD, SAD & Surcharge was Section 3(1) of Customs Tariff Act, 1975, Section
3(A) of Customs Tariff Act, 1975 and Section 19 (1) of the Finance Act,2O00
respectively which did not have provisions for impositron of pena.lt;- zLnd

rnterest.

In the insta-nt case, t}'re demaad of IGST has been made in terms o[
provision of IGST Act, 2OI7 and the charging Section for IGST on import is
Section 5(1) of the IGST Act, 2017, Relevant Para of Section 5(l) of the IGST
Act, 2Ol7 is re produced as under:

(SECTION 5. Lewy and collectlon,
(1) ..,

Provided that the integrated tax on goods [other than the goods as mag be nottfed bg the
Gouenment on the recommendations of the Councill imported into India shall be levied
and collected in accordance with the provisions of section 3 of the Customs Tariff Act,
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1975 (5 I of 1975) on the value as determined under
when duties of customs are levied on the said goods
Customs Act, L962 (52 of 19621."

the said Act at the point
under section 12 of the

Hon'ble Supreme Court in the case of Cosmo Films Ltd has held that "fGS? is
levied under the IGST Act, 2O77 and ls collected, for conuenience, dt tftre
customs point through the machinery under the Customs Act. 1962,"

26.71 also hnd that Hontrle Supreme Court on 11-3-2016 dismissed Civil Appea-l

fi.led by Atul Kaushrk (Oracle India Ltd) reported in Oracle India Put. Ltd. v.
Commissioner - 2016 (339) E.L.T. A136 /S C.// against the CESTAT Final Order Nos.
A152353-52355/201S-CU(DB\ dated.29-7-2015 as reported in 2015 (330) E.L.T.417
(Tri.-Del.) (Atul Kaushik v. Commissioner) holding that " We see no reason to
interfere with the impugned order passed by Customs, Excise & Service Tax Appellate
Tribunal". Relevant Para of the decision of Fina.l Order Nos. A/ 52353-5235 5l2OI5-
CU(DB) dated 29-7-20 15 of CESTAT reported in 2015 (330) E.L.T. 417 {Tri.-Del.)
(Atul Kaushik v, Comm.issioner) is re-produced as under:

"16. The appellants haue aLso contended that penoltg, interest and conrtscation
cannot be inuoked in respect of euosion of counteruailing dutg (leuied under Section 3 of
the Customs Tariff Ac| 1975) on the ground that tlte prouision s relating to these
a.spects l'taue not been borrotued into Section 3 of the Czsfoms Taiff Ac[ 1975. ln
support of the pincipl-e tlut the penalty cannot be leuied in the absence of penalty
prouision hauing been borrouLed in a particular enactment, the appellants cited the
pdgments in the cose of Khemka & Co. (supra) and Pioneer Sitk Mills Put. Ltd. (supra).

We are in agreement uttth this praposition and therefore ue refrain from disanssing the
said pdgments. The appellants aLso cited the judgment in the ca,se of Supreme Woollen
Mills Ltd. (supra), Silkone International (supra) and seueral others to aduance tLrc
proposition that penoltA prouisiorrc of Customs Act uere not applicable to the cases of
non-paAment of anti-dumping dutg and that the same pinciple is applicable u-tith
regard to leuiabilitg of interest [Indta Carbon Ltd. (supra) and V.V.S. Sugar (supra)]. We

haue perused these ydgments. Mang of them dealt utith Anti-dumping dutg/ SpecioL

AddittonaL Duty (SAD) leuiable under uaious secfions (but not Section 3) of Customs
Taiff Act, 1975 andinthose sections of the Customs Tanff Act, 1975 or in the said Act
itself, durtng the releuant peiod, there u)os no prouision to applg to the Anti-dumping
duta/ SAD the prouisions of Customs Act, 1962 and the rules and regulations made
thereunder incLuding those relating to interest, penaltA, conrtscation. In the case of
Pioneer .Srlk Mills (supra), the duty inuolued was the one leuied under the Additional
Duties of Excise (Goods of Special Importance) Act, 1957 and its Section 3(3) onlg
borrou-.,ed tlrc prouisions relating to leuy and collection from the Central Excise Act, 1944
and in uieu.t of that it u.ta.s heLd that the prouisions relating to confiscation and penaltg
could not be apptied u.tith regard to the duties collected under the said Act of 1957.
None of these ludgments acfitallg deal tuith the CVD leuied under Section 3 of the
Customs Tanff Act, 1975. The impugned counteruailing dutg u-ta-s leuied under Section
3 of Customs Taiff Act, 1975. Sub-section (8) of Section 3 of the said Act euen during
the releuant peiod stipulated o-s under : -

"5. 3(8) 'L'he prouisions of the Customs Act, 1962 and the ntles and reg ldtions made
thereunder, inctuding those relating to drautbacks, refunds and exemption from duties
shal| so far as maA be, applg to the dutg chargeable under this section as they applg
in relatrcn to the duties teuiabte under that Act."

It is euident from Section 3(8) of the Customs Tariff Act, 1975 quoted aboue that all the
prouisions of Customs Act, 1962 and the les and reoulations made thereunder haue
been clearLu borroued into the said Section 3 to aoolu to the imouoned CVD and so it is
obuious that prouisions relatinq to fi.ne, penaltu and interest contained in Custorrts Act,
1962 are exDresslu made aopLicable u-ith reaard to the imouaned counteruailina dutu.

CESTAT set aside r euaston o Anti-du d SAD ara 16 o
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th.e iudamen on the around that oenal oro ul-st () 11.s o f Cus toms Act. 1962 had not been

borroued in the respectiue sections of eastoms Tartff Act. 1975 under which these
duties were leuied, but this decision of T reoard LNo CVD su ffered from a fatal
internal contraction inasmuch as CESTAT itself in oara 74 of the said iudoment hctd

exoresselu taken note o he fact that uide Section 3l8l of the Customs Tai Aclt ff 1975.

the prouisions of Custorns Act, 1962 and the ntles and requlations made thereunder
had been made aDo licable to CVD chara d lttnd er Section .3 o Customs Tai Actff
19751. In the liqht of this analusis. we ld that this contention of the aopellant is
leqallu not sustainable. "

Thus, the said order of Tribunal has been affirmed by the Hon'ble Supreme Court
whereas Special Leave Petition in case of Mahindra & Mahindra Ltd bearing Diary No.

18824 /2023 has been dismissed by Honble Supreme Court holding that "No merit
found in the Special Leave Petition". Whereas, the Honble Supreme Court has
dismissed the Civil Appeal frled by Oracle India Rt. Ltd (Atu1 Kaushik) aga.rnst the
CESTAT Final Order Nos. A/ 52353-52355/201S-CU(DB) dated 29-7 -2015.

ln the case of trIorkmen of Cochin Port Trust Vs. Board of Trustees of the
Cochin Port Trust and Another 1978 AIR 1283, the Honble Three Judges Bench
held as under:

"The effect of non-speaking order of dismissal uitltout anything more [ndicating the
grounds or reasons of its dismissal must bg necessary implication be taken to haue
decided that it tuas not a fit case where special leaue should be granted. It may be due
to seueral rea.sons. It mag be one or more, It may also be that the meits of the award
u)ere taken into consideration and this Court felt that it did not require anA interkrence.
But since the order is not a speaking order it is dfficult to accept the argument that it
must be deemed to haue necessailA decided impttcitty all the questions in retation to
the meits of the award."

The dismissal of spectal leaue petition by tle Supreme Court bg a non-speaking order of
dismissal uthere no reo.sons utere giuen does not cotlstitute res judicata. All that can be
soid to haue been decided bA tLLe Court is that it ruos not a rtt case where special leaue
should be granted.'

26.8 Further, Section 28AA ibid provides that when a person is liable to pay Duty in
accordance with the provisions of Section 28 ibid, in additron to such Duty, such
person is also liable to pay interest at applicable rate as we11. Thus the said Scction
provides for pa5rment of interest automatica]ly along with the Duty
confrrmed/determined under Section 28 ibid. I have already held that differentia.l
Customs Duty amounting to amounting to Rs.2,32 ,61,272 /- (rn respect of imports
made through ICD, Khodiyar) and Rs.2,08,54,3331- (in respect of imports made
through Reliance S.E.Z., Jamnagar)is required to be demanded ald recovered under
Section 28( ) of t1.e Customs Act, 1962, hence the same is required to be demanded
and recovered alongwith interest under Section 28AA ofthe Customs Act, 1962.

26.9 The importer has contended that extended period calnot be invoked in the
present case as there is no wilful mis-statement or suppression of facts. In this
regard,I frnd that it is al undisputed fact that said importer has failed to fulfill and
comply with 'Pre Import condition' incorporated in the Foreigrr Trade Policy of 2015-
2O2O and Handbook of Procedures 20 l5-2O2O by DGFT Notification No. 33/2015-20
arrd Customs Notifrcation No. 18/2015 dated 01-04-2015, as amended by Notification
No.79l2OL7-Cus, dated 13-10-2017. Further, I find that the importer was well aware
of the rules and regulation of Customs as well as Exim Policy as they are regularly
importing the goods under Advance Authorisation and they were fully aware that the
goods being cleared from Customs was not fulfilling pre import condrtron as they have
already filed the Shipping Bill to this effect arrd goods have already been exported.
Thus, I find that the importer with clear intent to evade the payment of IGST and
Compensation Cess, have suppressed the facts of export without compliance of Prc
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Import condrtion from the Department whiie frling Biils of Entry under Advance
Authorisat.ion and therefore, extended period has been rightly invoked in the present -
case.

27. Whether the: (i) Subject goods valued at RS.11,93,8O,4O51- (Rupees
Eleven Crores Nlnety Three Lakhs Eighty Thousand Four Hundred and Five
only) imported through ICD Khodiyar port under the subject Advance
Authorizations as detailed in Annexure attached to the Notice and (ii) Subject
goods valued at Rs.1O,7O,27,6291- (Rupees Ten Crores Seventy Lakhs TVenty
Sewen Thousand Six Hundred and TVrenty Nine only) imported through Reliance
S.E.Z., Jamnagar port under the subject Advance Authorizations as detailed in
Annexure attached to the Notice , should be held liable for confiscation under
Section 1 I 1(o) of the Customs Act, 1962't

27.1 Show Cause Notices propose conliscation of the impugned imported goods

under Section 111(o) of the Customs Act, 1962. Any goods exempted, subject to any
condition, from duty or any prohibition in respect of the import thereof under this Act
or any other law for the time being in force, in respect of which the condition is not
observed unless the non-observance of the conditron was sanctioned by tJle proper
officer,would come under the purview of Section 111(o) of Customs Act, 1962. As
discussed above and relying on the decision of Honble Supreme Court in case of
Union of India Vs. Cosmo Films Ltd reported as 2023 (72) GSTL 147 (SC) wherein
Hon'ble Supreme Court has held that pre-import condition, during October,2OlT to
January,20 19, in Ad','ance Authorization Scheme was valid, I find that the importer
has farled to comply with the pre-import conditions as stlpulated under Notificatron
No. No.18/2015 dated 01-04-2015, as amended by Notification No. 79/2017-Cus,
dated 13-10-2017 and therefore, imported goods under Advance Authorization
clarming the benefit of exemption Notification No. No. 18/2015 dated 01-04-2015, as
amended by Notification No. 79 /2077-Ctts, dated, 73-lO-2O77 areliable for
confiscation under Section 111(o) of the Customs Act,7962.

27.2 As the irnpugned goods are found liable to confiscation under Section 111 (o)

of the Customs Act, 1962, I frnd it necessary to consider as to whether redemption
fine under Section 125(1) of Customs Act, 1962 can be imposed in lieu of confiscation
in respect of the imported goods, which are not physically available for confiscation.
Section 125 (1) of the Customs Act, 1962 reads as under:-

"125 Option to pay flne ln lleu of conllscatlon -
(1) Whenever confiscation of any goods is authorised by this Act, the
officer adjudging it may, in the case of any goods, the importation or
exportation whereof is prohibited under this Act or under any other 1aw for the
being in force, and shall, in the case of any otler goods, give to ttre owner of
the goods [or, where such owner is not known,the person from whose
possession or custody such goods have been seized,] an optron to pay in
Leu of confiscation such fine as the said officer thinks frt..."

27.3 I hnd lhat tJle importer has wrongly availed the benefrt of Notrfrcation
No,ltil2015 dated 01-04-2015, as amended by Notilication No.7912O17-Cus, dated
13-10-2017 and further imported goods have been cleared aJter the execution of
Bond for the clearance of the imported goods under Advance Authorization. I rely on
the decision in the matter of Weston Components Ltd. v. Collector reported as 2OOO

{1 15t E.L.T. 278 (S.C.) wherein Hon'ble Supreme Court has held that:

"It is contended bg the learned Counsel for the appeltant that redemption fine
could not be imposed because the goods u)ere no longer in the custodA of the
respondent-authoitV. It is an admilted fact that the goods u.tere relea-sed to the
appeltant on an application made bg it and on the appellant executing a bond. Under
these circumstances if subseE)enttA tt is found that the import u.tas not ualid or that
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there was any other inegulaitg which u-tould entitle the customs authortties to

confscate the said goods, then the mere fact that the goods were released on the bond
being executed, uould not take autog the pou.ter of the customs authoities to leug
redemptton f.ne "

27.41 find that the importer has wrongly availed the benefit olNotificalion
No.18/2015 dated 01-04-2015, as amended by Notification No.79l2Ol7-Cus, dated
l3-7O-2O77 and further imported goods have been cleared alongwith the executj.on of
Bond for the clearance of imported goods under Advance Authorization. I rely on the
decisron in the matter of Waston Components Ltd. Vs. Commissioner of Customs,
wherein Honble Supreme Court has held that:

"It is contended bg the leamed CowtseL for the appellant thot redemption f.ne
could not be imposed becouse the goods were no longer in the custodA of the
respondent-outhoitg. It is an admitted fact that the goods u.tere released to the
appellant on an application made by it and on the appellant executing a bond. Under
these circumstances if subsequentlg it is found that the import wos not uolid or that
there uta.s any other inegulaitg uthich utould entitle the customs authorlties to
confiscate the said goods, then the mere fact that the goods uLere released on the bond
being exeanted, uould not take outag the pou.ter of the customs authoities to leug
redemption fine "

27.5 I frnd that even in the case where goods are not physically avarlable for
confiscation, redemption fine is imposable in light of the judgment in the case of
M/s. Visteon Automotive Systems India Ltd. reported at 2018 (OO9) GSTL
O142 (Mad) wherein the Hon'ble High Court of Madras has observed as under:

The penalty directed ogainst the importer under Section 112 ond the

fine pag able under Section 725 operote in ttuo different felds. The fine
under Section 125 is in lieu of confiscation of the goods. The paAment
of fine follou-ted up bg paAment of dutg and other charges leuiable, as
per sub section (2) of Section 125, fetches relief for the goods from
getting confiscated. Bg subjecting the goods to paAment of duty and
other charges, the improper and irregular importation is sought to be
regulaised, tuhereas, by subjecting the goods to paAment of fine under
sub-section (1) of Section 125, the goods ore saued from getting
confiscated. Hence. the ouailabilitA of the qoods is not necessary .tor
imposina the redemption fi.ne. The openina tuords of Section 125,
"Wheneuer confi-scation of anu qoods is authoised bu this Act
binqs out the point clearlu. The poLuer to impose redemption fine
spinqs from the authonsation of confiscation of qoods prouided for
under Section 111 of the Act. When once poTrer of authoisation for
confiscation of qoods qets traced to the said Section 1 1 1 of the Act, ue
are of the opinion that the phusical auailabilitu of ooods is not so much
releuant,The redemption fine is in fact to auoid such consequences

Jlouing from Section 111 onlg. Hence, the paAment of redemption Jine
saues the goods from getting confiscated. Hence. their phAsica[

fine under Section 125 of the Act. We accordingly ansLuer question No
(iii).

27.6 Hor,'ble High Court of Gujarat by relying on this judgment, in the case of
Synergy Fertichem Ltd. Vs. Union of India, reported, itr 2O2O (33) G.S.T.L. 513
(Guj.), has held interalia as under:-
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774. .,,... In the aforesaid context, lue maA refer to and relg upon a decision of
the Madras High Court in the cose of M/ s. Visteon Automotiue Sustems u. The Customs,
Exase & Seruice Tax AppelLate Tibuna| C.M.A. No. 2857 of 2011, decided on lLth
August, 2017 \2OJ_A_19-9. S:u-J72 (Mad.)1, u.therein the follouing has been obserued
in Para-23;

"23. The penaltA directed against the importer under Section 112 and
the fine pagable under Sectton 125 operate in tuto different fields. The fine
under Section 125 is in lieu of confiscation of the goods. The pagment of fine
follouted up bg pagment of dutg and other charges leuiable, as per sub-
section (2) of Section 125, fetches relief for the goods from getting confiscated.
Bg subjecting the goods to paAment of dutg and other charges, the improper
and inegtlar importation is sought to be regulaised, whereo.s, bg subjecting
the goods to paAment of fine under sub-section (1) of Sectton 125, the goods
are saued from getting coftfiscated. Hence, the auailabilitg of the goods is not
necessary for imposing tle redemption fine. The opening words of Section
125, "Wheneuer conf.scation of anA goods b authoised bg this Act....",
bings out the point clearlg. The pouer to impose redemption fine spings
from the authoisation of confiscation of goods prouided for under Section 111
of the Act. When once power of autLarbation for conrtscation of goods gets
traced to the said Section 111 of the Act, u)e are of the opinion that the
phgsical auailabiLitg of goods is not so much releuant. The redemption f.ne is
m fact to auoid such conseqtences flou.ting from Section 111 only. Hence, the
paAment of redemption fine saues the goods from getting conf.scated. Hence,
their physical auaiLabilitg does not haue ang significance for imposition of
redemption fine under Section 125 of the Act. We accordinglg ansu)er
question No. (iit). "

175. We uould. llke to Jollout the dicfitm ds ldid doun bg the Madras
Hlgh Coutt ln Para-23, reJened. to aboue."

27 ,7 Tbe importer has contended that the goods had already been cleared for import
and therefore they cannot be confrscated. In this regard, I find that the ratro of
decrsion rendered by Hon'ble Tribunal Mumbai in case of Apco Infratech Put. Ltd. v.
Commissioner reported as 2019 (368) E.L.T. 157 (Tri.-Mumbai) affrrmed by the
Hon'b1e Supreme Court reported as 2019 1368) E.L.T. A49 /S. C.// is squarelg applicable
to the p.resent ca.se as in the said decision it has been held o,s under :

7. Heard both the sides dnd pentsed the records of tl'te co-se. We find that the
appetlant M/s. Apco had imported the "Hot mtx plant" under Notificatton No.

2 1/ 2002-Cus. Sr. No. 230. It is apparent from the facts of the case tlut tlrc plant
u-)as neuer utiLi.zed as prouided under the conditions of the notifi.cation. The
contention of the oppetlant that theA utere eligible for muttiple road constrsites
does not mean that the condition of the notifcation ho,s been follouted. In fact
the plant lras neuer used for such contracts a.s canuassed bg the appellant
duing the importation of goods and claiming exemption. The appellant hc"s not
adduced single euidence that theg haue follouted the conditions of the
notification. Theg declared thot theg had contracts au.nrded bg the State of U.P
uherein the imported plant uould be used. Hou.teuer theg neuer used the said
imported eqtipments in S:tate of U.P. for construction of road. Instead theg used
the plant as a sub-controctor [n State of Rajasthan and Tamil Nadu, but euen in
these ca.ses also theg Luere not named o-s sub-contractor in the contract awarded

for construction of rood. As per the conditions of the exemption nofirtcafion, an
imporTer can claim the benefit of exemption provided they are named as sub-
contractor for construction of road. Euen thts condition u)as not satisfied. It
clearlg shouts that the appellant neaer complled utith the condltlons of
the exemptlon notffTcdtlon and has knoulnglg tiolqted the condltions.
We al.so find that slnce the condltiorrs oJ the aottficdtion uere not
complled urith o.nd trom t E facts oj the cd.se lt ls aery clear that the
sarlne taere neaer intend,ed to be cornplled, urith, ue hotd that the
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lmpugned order confinnlng denrand, penaltles and confiscatlon oJ goods
ha.s beea rightly passed.. We also find that the officers had handed ouer the
plant for safe custody afier sei.zure and the same could not houe been used
r,uithout pennission from the department. Having uiolated the condiuons oJ

Section 1 10 safe keeping by using the pLant euen of.er seizure makes tlte
appellant liable for penalty under Section 117 of C.A. 1962. Further we find that
Shi Anil Singlq Managing Director was fully aware about the benefits likety to

accrue bg auailing ineligible notification and use of machine and therefore in
such case his complicitg in deliberate uiolation of the condttion of notificatton is
apparent. Hou.teuer in case of Shi V.S. Raq Chief Manager (F & A), ute fnd that
he uas onlg concerned u.tith the toxation matter to the ertent of auailing beneft
of exemption notification ond uas not concemed/ conneded uith the decision to

use mochine and his role in uiolation of condition is a[so not uisible. We are
therefore of the uieu that he cannot be burdened uith penaltg. Resultantlg, in
weu of our aboue findings, ue uphold the impugned order inasmuch as it has
confrmed demand, conf.scation of goods and penalties ogainst M/ s. Apco and
Sh'i Anil Singh Hou.teuer the penaltg imposed upon Shi V.S. Rao is set
aside. The impugned order is modifed to the aboue extent. The appeals fled by
M/s. Apco Infratech and Sh'i Anil Kumar Singh is rejected and the appeal
jled bg Shn S. IZ Rao is aLlou.ted.

In the present case, it is clearly appaient that the importer/ noticee never complied
with the conditions of the exemption notifrcation and has knowingly violated the
conditions. The importer has knowingly got the clearance of imported goods wrthout
observing obligatory condition of 'Pre Import' as envisaged under Notification
No.18/2015 dated 01.04.2015, as amended by Notification No.79 l2Ol7 -Cus, dated
13.10.2017. In view of the above, the impugned goods imported wrthout observrng
obligatory condition of "Pre-import" as envisaged in the aforementioned notification
are rightly liable for confiscation. Therefore the contention of the importer/ noticee is
not tenable.

2l,E ln view of the above, I find that redemption fine under Section 125 (1) is liablc
to be imposed in lieu of confiscation of: (i) Subject goods having assessable va.lue of
Rs.11,93,80,405/-imported through ICD Khodiyar port under the subject Advamcc
Authorizations as detailed in Annexure to the Notice and (ii) Subject Goods having
assessable value of Rs.lO,7O,27 ,629/ -imported through Reliance S.E.Z., Jamnagar
under the subject Advance Authorizations as detailed in the Annexure attached to thc
Notice.

24. Whether Penalty should be imposed upon them under Section 114A of
the Customs Act, 1962, for improper importation of goods availing exemptlon
of Notification and without observance of the conditions set out in the
notification, and also by reasons of misrepresentation and suppression of facts
with an intent to evade payrnent of Customs Duty as elaborated above resulting
in non-payment of Duty, which rendered the goods liable to confrscation under
Section 111(o) of the Customs Act, L962, and also rendered Customs Duty
recoverable under Section 28(4) of the Customs Act, L962;

28.1. I frnd that demand of differential Customs Duty arnountin g lo Rs.2,32,61,2721
(in respect of imports made through ICD, Khodiyar) and Rs.2,08,54,3331- (in rcspecL
of imports made ttrrough Reliance S.E.Z., Jamnagar) has been made under Section
2a$l of the Customs Act, 1962, which provides for demald of Duty not levicd or
short levied by reason of collusion or wilful mis-statement or suppression of facts.
Hence as a naturally corollary, pena,lty is imposable on the Importer under Section
114A of the Customs Act, which provides for penalty equal to Duty plus intercst in
cases where the Duty has not been levied or has been short levied or the interest has
not been charged or paid or has been part paid or the Duty or interest has bccn
erroneously refunded by reason of collusion or €rny wilful mis statement or
suppression of facts. In the instant case, the rngredient of wilful mis-statement and
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suppression of facts by the importer has been clearly established as discussed rn
foregoing paras and hence, I frnd tJ:at this is a fit case for imposition of quantum of -
penalty cquaJ to the amount of Duty plus interest in terms of Section 114A ibid.

2A.2 Further, I rely on the decision of Honble Tribunal Delhi in case of
Commissioner of Customs Vs. Ashwini Kumar Alia Amanullah reported as 2O2l
(376) E.l,.T, 321 (Tri. ' De1.) wherein it is held as under :

"39.The last contention of Shri Amanullah in his appeal is that since penalty
has been imposed under Section 114A, no penalty should be imposed under
Section 1 14AA also upon them. We find that the ingredients of Sectron 1 14A arrd
Section I 14AA are different. Section 114A provides for non-lery of duty or short lery
ofduty due to certain reasons. There is no dispute that no duty was levied or
pa-rd on the imported gold concealed in the UPS by misdeclaring the nature of goods.
Therefore, Section 114A has been correctly invoked in this case and a penalty has
been imposed."

I find that in present case, importer has with clear intent to evade the pagnent
of IGST have wrongly availed ttre benelit of exemption Notifrcation No. 18/2015 dated
01.04.2015, as amendcd by Notification No.7912017-Cus, dated 13.10.2017 for the
clearing of imported goods under Advance Authorization and did not fu1fi1 the 'Pre-
lmport' condition as stipulated in Notification No.18/2015 dated 01.04.2015, as
amended by Notifrcation No.79 /2O17-Cus, dated 13.70.2017 and thereby short paid
the duty. Therefore, Importer is liable for penalty under Sectlon 114A of the Customs
Act, 1962.

I find that frfth proviso to Section l14A stipulates that "where any penalty has
been levred under this section, no penalty shall be levied under Section 112 or
Section 1 14." Hence, I refrain from imposing penalty on the importer under Section
1 12 (a) and 112 (b) of the Customs Act, 1,962.

30. I hnd that Importer has submitted that the entire situation is revenue neutral
and even if they paid the IGST on imports at the relevant point of time where pre-
import conditions was not satisfied, they would have been entitled to input tax credit
of the ta-r so paid which could have adjusted against their output tax hability. I find
that ratio of decision rendered by Delhi Tribunal in the case of ACL Mobile Ltd. v.
Commissroner reported as 2019 (201 G.S.T.L. 362 (Tribunal Del) is applicable here
as in the said order it has been held as under :

73. Regarding the last [ssue utith reference to tax liabilitg of the appellant on
the faciLitg of auaiLing seruer/uLeb hosting prouided bg the Foreign Seruice
prouider, ue note that provtding space in the seruer is essential and important
inlrastructure requirement for the appellant. Though, the explanation to BSS
giues onlg inclusiue def.nition of infrostructure support, examining the present
context of the support receiued by the appellant bg utag of seruer hosting, tue are
of the considered uieut that the same uill fall under the ouerall category of
infrastructural support service, uhich is part of the BSS. Regarding the
contention of the appelLant, that theg need not pag seruice tax as tl'te situation is
reuenue neutral, tLe note that the qtestion of reuenue neutralitg as o legal
pinciple to Ltold against a tax liabilitg is not tenable. In other u.tords, no
assessee can take a ptea thnt no tox need haue been paid as the same is
auailable to them a-s a credit. This u.,ill be against the uery bo.sic canon of ualue
added toxation, The reuenue neutralitA can at best be pleaded os pinciple for
inuoking bona fideness of the appellant against the demand for ertended peiod
as well as for penaltg uthich reqtire ingredients of mola fide. Rellance utas

29. Whether Penalty should be imposed upon them unde! Section 112 of the
Customs Act, 1962:



placed bA the Ld. Consultant regarding the submission on reuenlte neutralitA, on
the decision of the Tnbunat in Jet Airuuays (supra). We haue noted that in the
said decision the Tnbunol recorded as admitted facts that the appe ant are
using the said facility for the toxable output seruices. We note that no such
cdtegoricdl assertlon co,n be recorded in the present case, Euen
otherurise a)e note that the auallabttttg or otherulse oJ credit on input
senice bg itse$ d.oes not decide the tax liabilitg oJ output seralce or on
reuerse charge. The tax liabtlttg ls gooerned bg the legal proulsions
applicable durlng the relevant tlme in terms of Flnance Act, 1994. The
availability or otherwise of credlt on the amount to be discharged as such
tax llability cannot take away the tax liability itself. Further, the revenue
neutrallty canrot be extended to a level that there is no need to pay tax
on the taxable service. This will expand the scope of present dispute itself
to decide on the manlrer of discharging such tax liability, We are not in
agreement with such proposition."

"35. It uas submitted bg the learned counsel for rhe assessee that the entire
exercise is Reuenue neutral because of the rea.son thot the assessee would, in
ang case, get Cenuat credit of the dutg paid. If thdt ls so, th{s argument ln
the lnstant cd.se rathe" goes a,golnst the assessee. Slnce the a.ssessee is
in appedl and if the exerclse is Reuenue neutral, then there was no
need even to file the appeal. Be that as lt may, if that ts so, it is always
open to the assessee to claim such a credit."

30.2 Further, I fi-nd that the Hon'ble Supreme Court in case of Union of lndia
Vs. Cosmo Films Ltd reported as 2023 (72) GSTL 147 (SC) had directed Revenue to
permit claim of refund or input credit (whichever applicable and/or wherever customs
duty was paid). For doing so, the respondents shall approach the jurisdictional
Commissioner, and apply with documentary evidence within six weeks from the date
of this judgment. The claim for refund/credit, shall be examined on their merits, on a
case-by-case basis. For the sake of convenience, the revenue sha11 dircct the
appropriate procedure to be followed, conveniently, through a circular, in thrs
regard." Consequent to aJore decision of Hon'ble Supreme Court, CBIC have issued
Circular No.16/2023-Cus dated 07.06.2023 for the procedure to avail the re-credit of
IGST and DGFT issued Trade Notice No.7l2023-24 dated 08.06.2023, sayrng thar "
all the imports made under Advance Authorization Scheme on or after 13.10 2017
ald upto and including 09.0I.2019 which could not meet the pre-import condition
may be regularized by making paJ.ments as prescribed in the Customs Circular"
However, the importer has not paid the IGST amount ald therefore, in absence of the
payment of IGST by the importer, their plea of Revenue Neutrality is not tenable.

31. Inviewof my findings in the paras supra, I pass the following order:

:ORDER:

31.1 Show Cause Notlce F.No. VIII/ 10-2O I Comnt, I O&A12022-23 dated

a) I confirm the Duty of Customs amounting to Rs.2,32,61,272/ - (Rupees TWo

Crore, Thlrty TWo Lakh, Sixty One Thousand, Two Hundred and Seventy
Two only) in tl e form of IGST saved in course of import of the goods through
ICD Khodiyar port under the subject Advalce Authorizations zrnd thc
corresponding Bills of Entry as detailed in the Annexure attached to the Notice

and order to recover the same from M/s. Asia Bulk Sacks Plt, Ltd. under
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3O.1 I flnd that the Hon'ble Supreme Court ln the case of Star Industrics r .

Commissioner reported as 2OI5 (324) E.L.T.656 (S.C.) has held as under:

t6.o9.2022:
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Section 28$) of the Customs Act, 7962 alongwith appiicable interest under
Section 28AA of the Customs Lct, 1962;

b) I hold the subject goods valued at Rs.11,93,8O,4O5l - (Rupees Eleven Crore,
Ninety Three Lakh, Eighty Thousand, Four Hundred and Five only)
imported by M/s. Asia Bulk Sacks Prt. Ltd. through ICD Khodiyar port under
the subject Advance Authorizations as detailed in Anncxure to the Notice,
liable for confiscation under Section 111(o) of the Customs Act, 1962 however,
I give them the option to redeem the goods on palrnent of Fine of Rs, l-
(Rupees onlyl under Section 125 ofthe Customs Act, 1962;

c) I impose a penalty of Rs.2,32,6L2721- lRtupees Two Crore, Thirty Two
Lakh, Sixty One Thousand, Two Hundred and Seventy Ttlo only) onM/s.
Asia Bulk Sacks Pvt. Ltd. plus penalty equa.l to the applicable interest under
Section 28AA of the Customs Act, 1962 payable on the Duty demanded and
confirmed at (a) above under Section 114A of the Customs Act, 1962. However,
in vrew of the hrst and second proviso to Section 114A of the Customs Act,
1962, n the amount of Customs Duty confirmed and interest thereon ls paid
wrthin a period of thirty days from the date of the communication of this
Order, the penalty shall be twenty five percent of the Duty, subject to the
condition that the amount of such reduced penalty is also paid within the said
period of thirty days;

d) I refrain from rmposing penalty on M/s. Asia Bulk Sacks Pvt. Ltd. under
Section 112 (a) of the Customs Act, 1962 for t}e reasons discussed in para 29
supra;

e) I order to enforce the Bonds executed by M/s. Asia Bulk
Sacks P,"t. Ltd.in terms of Section 1a3(3) of the Customs Act, 1962, for
recovery of the Customs Duty as mentioned (a)above alongwith interest.

3L.2 Show Cause Notice F.No.VIII/ 1O-25lCommr./O&Al2022-23 dated
t4.tr.2022:

a) I confirm the Duty of Customs amounting to Rs. 2,O8,54,333/ -(Rupees Two
Crore, Eight Lakh, Fifty Four Thousand, Three Hundred and Thirty Three
Only) in the form of I.G.S.T. saved in course of import of the goods through
Reliance S.E.Z., Jamnagar port under the subject Advance Authorizabons and
the corresponding Bills of Entry as detailed in Annexure attached to the Notice
and order to recover the same from M/s. Asia Bulk Sacks Pvt. Ltd. under
Section 28$l of the Customs Act, 1962 alongwith applicable interest under
Ser:tion 28AA of the Customs Act, 1962;

b) I hold the subject goods valued at Rs.1O,7O,27,629 I - (Rupees Ten Crore,
Seventy Lakh, TWenty Seven Thousand, Six Hundred and Tvre[ty Nine
only) imported through Reliance S.E.Z., Jamnagar port under the subject
Advance Authorizations as detailed in Annexure to the Notice,liable for
conlrscation under Section 1 I 1(o) of the Customs Act, 1962; however, I give

them lhe option to redeem the goods on pa1.ment of Fine of Rs. /- (RuPees
only) under Section 125 ofthe Customs Act, 1962;

c) I impose a pena,lty of Rs. 2,O8,54,333/-(Rupees Two Crore, Eight Lakh,
Fifty Four Thousand, Three Hundred aud Thirty Three Only) on M/s. Asia
Bulk Sacks Rrt. Ltd. plus penalty equal to the applicable interest under
Section 28AA of the Customs Act, 1962 payable on tle Duty demanded and
confirmed at (a) above under Section 114A of the Customs Act, 1962. However,
in view of the first arrd second proviso to Section 114.4 of the Customs Act,
1962, if the amount of Customs Duty confirmed and interest thereon is paid
wlthin a perrod of thirty days from the date of the communication of this
Order, the penalty shall be twenty five percent of the Duty, subject to the
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condition that the amount of such reduced penalty is also paid wrthin the said
period of thirty days;

d) I refrain from imposing penalty on M/s. Asia Bulk Sacks Prt. Ltd, under
Section 112 (a) of the Customs Act, 7962 for the reasons discussed in pata 29
supra;

el I order to enforce the Bonds executed by M/". Asia Bulk
Sacks Prt. Ltd. in terms of SecLion 143(3) of the Customs Act, 1962, lor
recovery of the Customs Duty as mentioned (a) above alongmth interest.

32. This order is issued without prejudice to any other action that may be tal<en
under the provisions of the Customs Act, 1962 and Rules/Regulations framed
t-hereunder or aly other law for the time being in force in the Republic of lndra,

33. The Show Cause Notices F. No. VIII/ 1O-2O /Commr.lO&,A/2O22-23 dated
76.09.2022 and F. No. Vll[/10-25 /Comrnr. /O&A/2O22-23 dated 14.11.2022 arc
disposed off in above terms.

\?.'
(Shiv Kumar Sharma)

Principal Commissioner

d9
oq

DtN -20240 47 LMNOOOOOODEOD

F.No. VIII/ 1O-20lCommr. / O& A I 2022-23

To,
M/s Asia Bulk Sacks Ptrt Ltd,
271,274 Irana Road, Kadi,
Chhatra-l Highway, Budasan, Gujarat - 382775

Copy to:-

Date:12.O4.2024

1

2

4

5

The Chief Commissioner of Customs, Ahmedabad 7-one, Ahmedabad for
information please.
The Pr. Commissioner/ Commissioner of Customs, Jamnagar for information
please.
The Additional Commissioner of Customs (TRC), Ahmedabad for information.
The Deputy Commissioner of Customs (Import), I.C.D., Khodiyar for
information .

The Superintendent of Customs(Systems), Ahmedabad in PDF format for
uploading on the Website of Customs Commissionerate, Ahmedabad.
Guard File.

\,2


