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g+I sqa Aqrfi miT6ffiffi.rqG.

1962 vRT 129 (1) (qt{r ,

rffi 5 sq-*r fr alt qR gs vrlv* srq+ o1 .!n6dc-6qrsrdr ddE{r sfAvq+ qrft
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vrt5r d$trr y, fffi {zrffc, Frqs fr rrmt

ri-fl-q qFf, q-{ ftFff a1g-{ffqrq qrtct u-Ed o-r Fo'A t.
Under Section 129 DD(1) of the CustomsAct,7962 (as amendedr, in respect of the following
categories of cases, any person aggrieved by this order can prefr:r a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within I months from the date of
communication of the order-

/Order relating to :

Fq ot{ qrc.

any goods exported

l{RiI 3{r{rkI Eril{ eIrEI rrql qr{d rlirdl p16 q1 a?rqcrCI
rrl tsTr rl.(rdr Frr{ qr Eflt qr+ e ftS qtfdrd qrm a-art q qA rR rrr irg rltrq RIr{ c-r ts-flt
rrg qrc a1 qrdr fr odfdr< qrstoffd.
any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in Indi.a or so much ofthe quantity ofsuch goods as has not been
unloaded at any such destination if goods unloaded at such d:stination are short of the
quantity required to be unloaded at that destination.

, 1,962 3{rqrg x tRtT {rTg rrg a-fi {itr,
3rdrIrrft.

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

q-{ g{a UIFq TtT

at qrBft.ytr g-s +'qrq ffifr{d o,rq-qrd ri6r Et+ qrBq.

The revision application should be in such form and shall be vr:rified in such manner as
may be specified in the relevant rules and should be accompanied by

\rtt,1870 TKi TI.6

qis

rTg 3lEqr{{g
ftrg-tt \1+' qfrq q-{rstS o1qrqrfrq go-Fo-eemttrrarB<

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
under Schedule 1 item 6 of the Court Fee Act, 1870

1 4

L

;\
-i?c

icEEi q?lr.Il Tfiq IFf 4

4 copies of the Order-in-Original, in addition to relevant docum,:nts, if any

4 copies of the Application for Revision

aful <T[R , 1962 (rIqI
Grq {fi-d, pts,Eo-s,q-d ofu frfrq rrd } cftS S s{fi-{ Bndr B fr'u. zooT-Fqq d qil qraqr

rt'yqrFr6'qfrrcE.om.o
FrIS S6',eTrq qr sr+ s-c
ts t.s,r fr u.roool-

The duplicate copy of the T.R 6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,O00/- (Rupees one thousand only) as the case may be, under the

..,.4
..

.. l ooo/ -(FIIq qiF, E$ilrt qr, 
l, +sr fr qrq.frr d, i s< fuc Urrar

a1 a sfu. qfr {.o-, qirn rrqr qrq, Errnqr rrqr iis al TrRr Gfu

Ei + t+ ats + Fc C s.2ool- sfu qE c6 6r€ * srfuo, d d A

Head of other receipts, fees, fines,
prescribed in the Customs Act, 1962

and Miscellanr:ous Items being the fee

ed) for filing a Revision Application. If the

forfeitures
(as amend

This copy is granted free of cost for the private use of the persorr to whom it is issued.

iDFIIq-Ed

4

qd
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amount of duty and interest demanded, hne or penalty levied is one lakh rupees or less,

fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

4

q6qg s'TdI d * A *cqrern, sdtfrqc 1e62 at urfl t2e q (1) $ gttft{ trif{ fi.s.-s fr
Scrgffi, ir*q gwre {.tr Ghr *qr qtr.ilfrB otft-otq * scqr ffiTfud q$ qr orfr( E-{

q-e.ee

3TfiFTI 3fil TTW{I 3{16dcq E{

In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address :

Custons, Exclse & Servlce Tax Appellate
Trlbunal, WeBt Zonal Benchrrlu-6-roT, qfSfr frffqfr6

6-{tsilr{{@'E

2"a Floor, Bahumali Bhavan,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 O 16

qrt-{,

5

g {1)+.o{$-{ srfts* sr.r ftsftftrd{ffiSvtr6++qrBS-
, 1962 qr{I 129qr{I 12e q (6), t962

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the

Customs Act, 1962 shall be accompanied by a fee of -

rrqr AEi d Ts-q fr ss sqg ur u€-i oq d d \rr ESr{ Itqq.

dnEI d?II erqrqlEr{I qIITI TTqT Ttr'qdr

(a) where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees;

rrcr Ts d {s'q qiq crc rrqS * 3{fu€ A ARt{ Tq} qqrq srq fr olfuo q d d; qiq egrt
Fqg

EI{I TIIT TTqT lTffi' qrq drlt (rnqlq6r

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding frfty lakh rupees, five thousand rupees ;

rrqT <s ilf} To-q rrErg 
"rq 

5vg i 3rfu6 d A; ({I Egrt uqg.

aflEI fi erqrqlq-dr rrtrqirfirrqr{@

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees
{c)

(q)
ofir 6ri cr, sdr &Td iE trql< t t, otfio tql qrgfi t

q{, sfl{@qr{@G(g t ,qI(s{s rrsTs

(d) An appea.l against tlis order sha.ll lie before the Tribunal on payme[t o

duty and penalty are in dispute, or penalty, where Penalty alone is in dispute

f l0o/o of the duty demalded where duty or

tsikI
+o,
({{)
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ofitcr
3Tlfi-d
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1 92qr{r

+ Trf,FtrdqIfts
OTqnqI 3tr+fr
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is'r {FD'fr TiEtr

6

Under section 129 (a) of the said Act, every application made

(a) i! a,rr appeal for Srait of stay or fo! rectilicatron of rnistake o! for any other purpose; or

licatron shall be accompa.nied by a fee of five Hundred rupees

before t}te Appellate Tribunal-

(b) for restoration of an appea.l or an app
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Appeal has been filed by M/s. M. D. Overseas Private Ltd., 2238, Mahurat

Pole, Manek Chowk, G.P.O., Ahmedabad - 380 001, (hereinafler referred to as'the

Appellant') in terms of Section 128 of the Customs Act, 1962, challenging the Order-in-

Original No. 46/DC/lCD/lMP/MDOverseasl2022, dated 30.1'l .2022 (hereinafter referred

to as 'the impugned order') passed by the Deputy Commissioner, ICD - Khodiyar,

Customs, Ahmedabad (hereinafter referred to as the 'adjudicating authority').

2. Facts of the case, in brief, are that the Appellant had been issued a Special

Warehouse License No. SWUAHM/MDOUAMD4P/003, dated 01.)7.2016 under Section

58 (A) of the Customs Act, 1962. The license was surrendered on 27.09.2017 and

accepted by the Principal Commissioner of Customs, Ahmedabad vide letter F. No.

Wll/40-2lCus/Tl2016lPl-ll, dated 20.12.2017. A Performance r\udit on "Working of

Warehouses" was conducted for the period between Augusl2020 to December-2O2O by

the officers of CERA Audit and some discrepancies into the function of the'special

Warehouse of the Appellant were noticed. Subsequently, an S.O.F. No.

CRA"/PAMarehousing & FIWZ SOF/ 0.W-232, dated 10.02.2021 was issued to the

Office of the Principal Commissioner of Customs, Ahmedabad Commissionerate,

Ahmedabad.

2.1 Regulation 10 (a) of the Special Warehbuse (Custody and Handling of

Goods)l Regulations, 2016 stipulates that licensee shall file with the Bond Officer a "''

monthly return of the receipt, storage, operations and removal of the goods in the

warehouse, within ten days after the close of the month to which s;uch return relates. As

per Para 8.12.1 of thesaid. s.o. P., the Audit observed that no such return had been filed 
----by the Appellant for the period from 01 .07.2016 to 23.09.2017. Earlier, letter was issupf - -

vide F. No. vllll49-17IW.Bond/lcD-KHD/2021t194,dated22.u.2a21 requesting themio: .'d
file the required returns as per Regulation 11 of the warehouse ((lustody and Handling :i
of Goods) Regulations.

2.2 The Deputy Commissioner, ICD Khodiyar had also issued a letter F. No.

vlll/48- 213llcDlMiscl2O1g/Ptll/367, dated 04.06.2021 for compliance of discrepancies

noticed during Audit of special warehouses. However, no reply vras received from the

Appellant. Therefore; it appeared that the Appellant had contrave ned the provisions of
Regulation 10 (a) of the special warehouse (custody and Handling of Goods)

Regulations, 2016. ln view of the above, it appeared that the Appellant had violated the
provisions of Regulation 10 (4) of the special warehouse (cuslody and Handling of
Goods) Regulations, 2016 in as much as they had failed to submit rnonthly returns. From

the above, it appeared that the Appellant has failed to comply with the Rules and

Regulations applicable for a licensee of special warehouse under the customs Act, 1g62

and hence has made themselves liable for penalty.
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Therefore, Show Cause Notice was issued to the Appellant proposing as to

2.4 The adjudicating authority vide the impugned order has passed the order

as detailed below:-

a) He imposed penalty of Rs. 25,000/- on the Appellant under Regulation 11 of the

Special Warehouse (Customs and Handling of Goods) Regulations, 2016 lead

with Section 117 of the Customs Act, 1962.

Being aggrieved with the impugned order, the Appellant has filed the

appeal wherein they have submitted grounds which are as under:-

It is submitted that the Principal Commissioner of Customs accepted the

nder of a license application when he was sat isfied that the Appellant had complied

with all the provisions of the Act. suddenly, after approx. 4 years of surrendering the

license, a notice was issued for non-compliance; is totally unfair and naturally unjustice

with them. The Appellant was not a license holder under section 58A of Special

Warehouse during the period for which the Performance Audit was conducted. The

Adjudicating Authority mentioned in his order that the Performance Audit was conducted

for the period between August - 2020 lo December - 2020 and also accepted in Paral

that the Appellant surrendered his license on 27.09.2017. So, how was the period July

2016.to September 2017 covered in the Audit period August 2020 lo December 2020?

The same point was mentioned in the lefter dated 16.03.2022 by them.

3.2 lt was wrong allegation imposed by the adjudicating authority that the

Appellant had not responded to the letters issued as well as show cause Notice. The

Appellant submitted their reply via mail daled 24.02.2021 in response to the notice dated

22.01 .2021 received via mail daled 23.02.2021 . The notice dated 04.06.2021 issued was

not received by them; therefore, no response was submitted in response to the same.

The same was also mentioned in their earlier replies too. The SCN dated 28.01 .2022 was

received via mail on 17.02.2022. ln response to the same, the response was submitted

vide letter dated 16.03.2022. Subsequently, the notice of personal hearing dated

21 .11.2022 was received via e-mail daled 22.11.2022. An email towards requested for

'\
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2.3

why:

a) Penalty should not be imposed upon them under the provisions of Regulation 11

of the Special Warehouse Licensing Regulations, 2016 read with Section 117 of

the Customs Act, 1962 for violation of Regulation 10 (4) of the Special Warehouse

(Custody and Handling of Goods) Ilegulations, 2016 for non-submission of

monthly returns.
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adjournment of personal hearing was sent by them on 30.11.2021L |n view of the above,

the allegation of non-responding the notices & Show Cause Noticer is totally incorrect and

unacceptable.

3.4 However, the Appellant received the notice F No. Vlll/10-z2llcDl

ArrearlMDOl2023l6O2daled 19.04.2024 on24.04.2024 in which the subject of the notice

was "Sub: OIO No.46/DC/lCD/lMP/MD Overseas/32022da\ed30.11.2022 issued bythe

Deputy Commissioner, ICD - Khodiyar, Ahmedabad" and also nrentioned that "Please

refer to this office letter of even no. dated 12.07.2023." ln respc,nse to the above, the

Appellant submitted a request letter dated 26.04.2024 to obtain tha copy of order as well

as copy of letter daled 12.07.2023. However, the Appellant collected the copy of the

aforesaid documents on 26.04.2024 from the Adjudicating Authority's office. Hencg_.it_

compliance (if any). The adjudicating authority had fulfilled all the c,:mpliances mentioned j -

in special warehouse (Private Bonded warehouse) under section 58A of custom Act

1962 read with Custom notification 6612016 CUS (N.T.) dated 14.05.2016 &7212016

cus (N.T.) dated 14.05.2016. lf the Appellant had not fulfilled any compliance under the

aforesaid regulations, then the adjudicating authority had not sharr:d any reason of:

aOWproves that the Appellant got to kn

was received on 24.04.2024

itv3.5 The adjudicating author

nwledSap Itrttuob

hdermfo

tteeco

nsnrd no,,1Intondah

rdh

a

h

reg

I

E

Not issuing any notice or reminder letter regarding noncompliance of the
Regulation 10 ( ) of Special Warehouse (Custody and Handling of Goods),
Regulations 2016 during the period July 2016 to September , 201 7.

No action was taken against the appellant due to the noncorrpliance of Regulation
10(4) of Special Warehouse (Custody and Handling of GooCs), Regulations 2016
during the aforesaid period.

No objection was raised by the Principal commissioner of oustoms at the time of
acceptance of the application related to surrender of license.
No objection was raised at the time of the release of Warehruse Bond.

a

Page 6 of 10

3.3 No proper opportunity of being heard was given and no order was served.

The adjudicating authority had not ignored the request of adjournment of personal hearing

fixed for 30.11.2022 sent vide e-mail dated 30.11.2022 and passeC the order on ex-parte

basis. Further, the impugned orderwas passed on 30.11.2022 and had not been served

with the Appellant neither via post nor e-mail. ln spite of the facls that the adjudicating

authority knew very well that earlier notices were not served to tl'Le Appellant via post &

returned; therefore, he served the notices / Ietters/ show cause notices via email. This is

totally unfair and bad-in law.

't/

It is totally proved that all the compliances of the Appellant vuere fulfilled.
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3.7 The Appellant received another Show Cause Notice F. No. Vlll/ 2203llCO-

KHD/ PAR-19 ot 2022120241194 dated 0'1.02.2024 received on 06.02.2024 on the basis

of different discrepancies reported in Performance Audit conducted by the officer of CERA

Audit i.e., non-submission of solvency certificate as well as insurance cover. The

Adjudicating Authority issued the notices on the different time gap on the basis of the

same Audit report that is totally unfair and against the principle of natural .justice. Further,

it shows a total lack of knowledge and ignorance of the adjudicating authority towards

discrepancies reported in the CERA performance report.

fo

Personal hearing in the matter was held on 29.05.2025 in virtual mode,

ng the principles of natural justice. Shri Amit Mittal, GM-Trade & Finance and Ms.

Arora, Sr. Manager-Taxation appeared for the hearing and they re-iterated the

ssion made at the time of filing the appeal.

5. I have carefully gone through the case records, impugned order passed by the

adjudicating authority and the defense put forth by the Appellant in their appeal

memorandum. On going through the material on record, I find that the following issues

are vrequired to be decided in the present appeal which are as follows:

Whether the impugned order suffers from a violation of natural justice due to non-

communication and denial of effective hearing.

. Whether the Special Warehouse Regulations, 2016, are applicable to the

Appellant for the period in question, given the surrender of their license.

Whether the adjudicating authority properly considered all the submissions and

.E

.\._j,

t

responses filed by the Appellant

Page 7 of 10

PERSONAL HEARING:

3.6 lt is totally unjustice to reopen the case & levy the penalty of the offense

after so many years from surrendering the license. Further, the Principal Commissioner

of Customs verified all the compliances before accepting surrender of license. Another

notice was served on 06.02.2024 on the different issues, the basis of Performance Audit

conducted for August 2020 to December 2020. The adjudicating authority is also not

aware about the discrepancies shared by the officers of the CERA Audit. Earlier notice

daled 22.01 .202'l shared on the issue of non-filing of monthly returns and for which the

impugned order belonged to.

DISCUSSION AND FINDINGS:

t
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5.1 Being aggrieved, the Appellant has filed the present appeal on 10.06.2024.

ln the Form C.A.-1, the date of communlcation of the Order-ln-Original daled 30.11.2022

has been shown as 26.04.2024. Thus, the appeal has been filed within normal period of

60 days, as stipulated under Section 128 (1) of the Customs Act, 1962. The Appellant

has submitted self-certified copy of the T.R.6 Challan No. 928, deted 30.05.2024 for Rs.

1,875/- towards payment of pre-deposit calculated @ 7.SYo of the disputed amount of

penaltyof Rs.25,000/-,undertheprovisionsof Sectionl2gEof theCustomsAct, 1962.

As the appeal has been filed within the stipulated time-limit and rarith the mandatory pre-

deposit, it has been admitted and being taken up for disposal on rnerits.

5.2 The Appellant's contention regarding the non-communication of the

impugned order and the ex-parte decision is a serious procedural irrfirmity. Naturaljustice

dictates that a party must be given a fair opportunity to be hea rd and that any order

passed must be duly communicated to the affected party. There is a plethora of
judgments, which has consistently emphasized the importance of communication of

orders. The fact that the Appellant only became aware of the order nearly a year and a

half later through a recovery notice is a clear indication of a failure in proper

comm unication.

5.3 Furthermore, ignoring a request for adjournment without proper reasons

and proceeding ex-parte also amounts to a denial of a fat hearin1l. while adjournments

are not to be granted as a matter of course, a reasonable request, especially when the

was accepted by the Principal commissioner of customs on 20.12.20'lz. Regulation-, -,''
8(2)(c) of the special warehousing Licensing Regulations, 2016 states that a lialensd.'./
may be cancelled if "no proceedings are pending against the licersee under the Act or

the rules or regulations made thereunder." The acceptance of surrender by a superior

authority, along with the release of the bank guarantee, strongly inrplies that, at the time

of surrender, the department was satisfied that all compliances were met and no

proceedings were pending.

5.5 The SCN, however, relates to a performance audit covering August 2O2O to

December 2020, a period long after the surrender of the licenser. lt is a fundamental

principle that an individual or entity can only be held accountable frr obligations under a

license or regulation during the period they hold that license or are subject to that
regulation. To initiate proceedings for non-compliance of a licenr;e condition (monthly

returns) for a period when the entity was demonstrably not a lice nsee, and where the
surrender was accepted by the department afler due diligence (as per Regulation g),

appears legally untenable.

party has been engaging in correspondence, warrants consideration. The absencqof . _-

proper communication of the final order is itself a sufficient ground for remand. 
li ,:",,-'O'
'.:., 

d,S+i:
5.4 The Appeltant surrendered their license on27.09.2017, and this surren-dcf i jJ

\
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5.6 The adjudicating authority's finding that the Appellant failed to file returns

for the "period mentioned herein above" (referring to the SCN period of August 2020 to

December 2020) without explicitly addressing the impact of the license surrender on this

period is a significant oversight. The department cannot, on one hand' accept the

surrender of a license after verifying compliance and, on the other hand, proceed with

penal action for non-compliance for a subsequent period when the license was no longer

in force.

5.7 The Appellant has provided documentary evidence of their responses to

earlier notices and the SCN, rebutting the adjudicating authority's finding that they "neither

responded... nor defended the S.C.N. issued to them." This indicates that the adjudicating

authority may not have fully considered or appreciated the submissions made by the

Appellant prior to passing the impugned order. Furthermore, the Appellant's point about

subsequent scNs being issued based on the same audit for different alleged

discrepancies (e.g., non-submission of solvency certificate and insurance cover)

strengthens the argument that the entire process leading to the impugned order lacked a

comprehensive and consolidated approach. This fragmented approach, particularly when

dealing with an already surrendered license, suggests that a thorough re-examination of

all facts and submissions is necessary.

5.8 Based on the foregoing discussions, the following grounds warrant

manding the appeal back to the adjudicating authority:

t

Violation of Natural Justice: The primary reason for remand is the serious

allegation of non-communication of the impugned order and the ex-parte decision.

A fair hearing and communication of the order are cornerstones of natural justice.

when an order is not communicated, the affected party is deprived of their right to

appeal or seek further remedies.

Non-Consideration of Material Facts: The adjudicating authority appears to have

failed to adequately consider the crucial fact of the Appellant's warehouse license

surrender and its acceptance by the Principal commissioner prior to the audit

period in question. This is a fundamental factual aspect that directly impacts the

applicability of the regulations and the very basis of the SCN.

Adequate opportunity of Hearing: The apparent failure to consider the Appellant's

request for adjournment and their prior replies suggests a lack of adequate

opportunity for hearing. Remand would provide an opportunity for the adjudicating

authority to re-examine all submissions comprehensively. The principle

established in Kashinath Dikshita v. Union of lndia [1986 (24) ELT 521 (SC)] and

similar cases, highlights that non-consideration of material and relevant evidence

by the adjudicating authority vitiates the order, necessitating a remand'

a

a
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Need for Fresh Examination: The overlapping SCNs base j on the same audit, yet

for different issues, further underscores the need for the itdjudicating authority to
comprehensively re-examine the entire matter, taking a lrolistic view of the audit
findings, the license surrender, and all the Appellant's resl)onses.

6. ln view of the detailed discussions and findings ab:ve, I find that remitting

the entire matter to the adjudicating authority with the specific di ection to conduct a de-

novo adjudication, after thoroughly considering all the subnissions, replies, and

documents filed by the Appellant, including those submitted prior to the passing of the

impugned order, has become sine qua non to meet the ends of justice. Accordingly, the

case is remanded back to the adjudicating authority, in terms of sub-section (3) of section

128A of the Customs Act, 1962, for passing a fresh order by following the principles of

natural justice and legal provisions. ln this regard, I also rely upon the judgment of

Hon'ble High Court of Gujarat in case of Medico Labs- 2004 (173) ELT 117 (Guj.),

Judgment of Hon'ble Bombay High Court in case of Ganesh Ben;:oplast Ltd.12020 (374)

E.L.T. 552 (Bom.)l and Judgments of Hon'ble Tribunals in case of prem Steels pvt. Ltd.

[2012-TIOL-1317-CESTAT-DEL] and Hawkins bookers ftd. l2}1rt (284) E.L.T. 677 (Tri.-

Del)l holding that commissioner (Appeals) has power to remand the case under section

- 35A (3) of the Central Excise Act, 1944 and Section - 12BA (3) of the Customs Act,

1962.

7. Accordingly, I set aside the impugned order and allow the appeal filed by

the Appellant by way of remand to the adjudicating authority.

,1
,.: -?- l-lqr

@n6
Ccmmissioner (Appeals),

Customs, Ahmedabad

Date: 19.06.2025

To,

M/s. M. D. Overseas Pvt. Ltd

2238, Mahurat Pole,

Manek Chowk, GPO,

Ahmedabad-380001 .

Copy to:
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t1/' The Chief Commissioner of Customs, Gujarat, Custom House, Ahmedabad.
The Principal Commissioner of Customs, Ahmedabad.
The Deputy Commissioner of Customs, ICD - Khodiyar, Ahmedabad.
Guard File.


