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SHOW CAUSE NOTICE

Date:-11.12.2024

Whereas,  M/s.  Siemens  Gamesa  Reliewable  Power  Pvt.  Ltd.,  (IEC  code
050833608), having its address at Plot No. 3/A, Phase-III, Panch Mahal, Halol,
Gujarat-389350 (hereinafter referred to as `th.e said importer) has imported the
`€Casting  for  Wind  Operated  Electricity  Genertors  falling  under  CTH  No.
85030090,"(hereinafter referred to as `the said goods) at Mundra Port. The said
importer is regularly importing .the said goods from Mundra Port on payment of
Customs duty.

2.       During the course of post clearance Audit, it is noticed that M/s. Siemens
Gamesa Renewable Power Pvt. Ltd., has filed the BOEs (RUD-1) (as listed in the
Annexure    A,  attached  herewith),  through  the  Customs  brokers  M/s.  Shiv
Multiport Private Limited and M/s.  United Safeway India Pvt.  Limited for the
import of "Casting for Wind Operated Electricity Genertors", classifying  the
same under Customs Tariff item 85030090,  on payment of BCD @7.5°/o/6°/o
(20%  Sapta motif no.  50/2018-CUS),  SWS @10%  & IGST @5°/o,  imported from
China (Country of origin), Supplier Names are listed in the Annexure-A to this
Show Cause Notice. However, no Countervailing Duty and/or Anti-dumping
duty  is  paid  in View of Notification  No.01/2016(CVD)  dated  19.01.2016  and
Notification No. 42/2017-CUS(ADD) dated 30.08.2017.

3. Countervailing Duty (CVDl

3.1     Whereas, it is observed that the above said imported goods viz. "Casting
for  Wind  Operated  Electricity   Genertors",   under  Customs  Tariff  item
85030090  do  fall under the  description  of goods  in  Column  3  of the. Table
under Notification No.01 /2016(CVD) dated 19.01.2016 and accordingly, the said
goods `imported from China are liable for Countervailing Duty @ 13.440/o of the
landed value `of the said goods imported from China.

i

3.2     In.terms   of   Notification   No.1/2016-CuS   (CVD)   dated    19.01.2016
countervailing  duty  is  leviable  on  the  import  of Castings  for  Wind-operated
Electricity Generators  (WOEG).,  whether or not machined,  in raw,  finished  or
sub-assembled   form,   or   as   a   part   of   sub-assembly,   or   a   part   of   an
equipment/component meant for WOEG falling under tariff item 85030090 of
the  Customs  Tariff.  The  CounteIvailing  duty  is  applicable  on  subject  goods
originating and exported from the People's Republic of China and supplied by
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any producer or exporter @  13.440/o of the landed value as defined in the said
CVD Notification.

3.3     Relevant para of Notification No.01/2016(CVD) dated  19.01.2016 read is
as under:-

" ...... in exerct,se Of the powers corferTed by sub~sections (1) cmd (6) Of

seedon 9 Of the Chastoms Tarif f Act, read with ",1es 20 cnd, 22 Of the Customs
Tariff .(Identificcnd;on, Assessmerit cnd, Col:1ection Of Corurndervall;ing Du:ty  on
Si!:bsidjzed, Arij.cles cnd, f or DcterTn:ha:tion Of tryu:ry) Rules, 1995, the Certw-al
Goverri;mend, crfuer considering the Ofbrescnd. final findings Of t:he desigrra±ed,
cuuthorirty, herebg imposes on the sudyect goods, the description Of which is
specifeed in col:umn (3) Of t:he Table below, falling under tariff items Of the
Fi;rst Sc;hectule to the ai,stems Tariff Act as specified, in the corresporLding
entry  ift  coharm  (2),   originating  in  the  countries  as  spectfted  in  the
corTesp.onding entry in coiurm (i), exported from the countries as spectfted
in the corresporiding  ertrg  in col:umn (5),  produced by t:he producers  as
specified in the corTesporiding end:ry in col:umn (6), exported bg the exporters
as specifeed in the corresponding  entry  in col;urrun (7),  and imported, i;ndo
India, coundervatling drkg ctt the rate to be u]orked out as percen±c.ge
Of the twtded vahae Of imports Of the su.ftyect goods as spectfiied tn
the corresporiding entry in col;u:in;n (8) Of the scud, Table, na:meky:-

Table
S. Tariff Description Of goods Courit courul:ry Produc Bxporte peTceri;i

RTo. iteTrL 9o/origin Of export er r age Ofl.cl;nded.ualue

/'J/ /2/ /3' /4/ /5' • /7' '8/

2.

8483  40
Castings   for   wiltd People People,s Ang Anu 13..44

operated       electrictrty S Repuhiie
00'8503  00 genera±ors,     whether Repub 0/Chi;naor  not  machined,  in I'C oJ

rci:w,  ftndshed,  or  sub- Clina10or crsseTrLbled form, or crs
8503  00 a      part     .Of      a
90 \ subcrssewhky,  or  asaperriOfcl;nequSprneiit/compone"krneank•orwind-opera:bedelectrieirtygenerators

Bxplcunlien.- For the purposes Of this rotifecafu]n, "lcnd;ed, uahae" slwll
be the assessabl.e i]alue as date:rm;ined under t:he CustoTns Act  1962,
(52  Of  1962)  quLd  all  d;uties  Of  cu;s±orns  except  chides  levied,  under
seedorrs 3, 3A, -88, 9 cnd, 9A Of the Custous Tariff Act."
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3.4   Wherea.s,  it  is  further  observed  that the  Castings  for Wind  Operated
Electricity Generators for the purpose of the present notifica.tion also €nczttdes
a p±± of a sul)-assembly or a ?art of an eq_uipment/component meant for
E±d-opemted electricity generators,  as described under column  (3) `of the
Table under the said Notification No. 01/2016(CVD) dated  19.01.2016.

3.5     The  importer  has  imported  various  parts  of WOBG  from  PR  of China
classified under tariff item 85030090. Such description of goods falls under the
scope of "Casting parts" in terms of the Notification No.01 /2016-Customs (CVD)
dated 19.01.2016 but the CounteIvailing duty applicable @13.44°/o was not paid
by the Importer on import of such goods (parts of WOEG) applicable under tfre
Notification No. 01 /2016-Customs(CV.D).

3.6    Whereas,  Non-payment  of the  Countervailing  Duty,  in  respect  of the
BOEs,  tabulated  in Annexure  "A",  has  resulted  in  short-pa.ymeht of customs
duty(CVD) @13.44°/o of the landed value of the said goods imported from China,
which  amounts  to  Rs.  2,15,44,319/-,(Column  No.12  of Annexure-A)  for  the
period. 20.12.201.9 .to  13.07.2021  as  calculated  as  per Annexure  A .attached
herewith.

4.   Anti-Dumping duty (ADDl

4.1     Whel:eas, it further appears that the above imported goods as specifi?d in
column No.16 of Annexure "A" which are the parts of "WOEG" do fall under the
ini31ied meaning of Casting for Wind Operated Electricity Generators as per
the  Note  (i)  of the  Table  under Notification  No.  42/2017-CUS  (ADD)  dated
30.08.2,017 and accordingly, the said goods imported from China are liable for
Anti-dumping duty @ 35.920/o of the landed value of the said goods imported
from China.

4.2     In terms of Notification N.o.42/2017-Cus  (ADD)  dated 30.08.2017., Anti-
Dumping duty (ADD)  is also levi.able on import of Castings for Wind-operated
Electricity Generatc>rs  (WOEG),  whether or not machined,  in  raw,  finished  or
sub-assembled   form,   or   as   a   part   of   sub-assembly,   or   a   part   of   an
equipment/compon.ent meant for WOEG falling under tariff item 85030090 of
the Customs Tariff. The Anti-Dumping duty(ADD) is applicable on subject goods
a&t the rate of an amount equivalent to the difference between the quantum of
anti-dumping  duty  calculated  as  per  column  (8)  and  the  quantum  of anti-
subsidy/ counteIvailing duty payable, if any, Qf the said Table under Notification
No. 42/20.17-CUS (ADD) dated 30.08.2017.

4.3     R61evant para of Notification No..42/2017-CUS (ADD) dated 30.08.2017
read is as under:-

`` ....... in exercise Of the poijjers corLferred bg sub-sectj.ons (1) and

(5) Of sectj.on 9A Of the Customs Tariff Act, read u)tth rules 18 cnd, 2`0 Of
the Chastoms Tariff (IdeITtificafion, Assessrneut cnd, Col:1echon Of And-
dumping  Durty  on  Ifui;mped,  Articles  cnd, for  Date:rTn;ined;on  Of lnju:ry)
Rules,  1995, t:he Ceri;iral Cove:rn;mend,  after considering the Ofbresaid
final findings  Of the  desigrLated,  cuthorirty,  hereby  impos.es  d,efuthive
and.-dumping  durty  on the  subject goods,  the  descriptiorL Of ujhich is
specifeed in column (3) Of the Tabl.e below, falling under Chapter heading
Of the  First  Schectule  to  t:he  ai.stems  Tcinff A4  as  specified, in the
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corresponding entry in column (2), originating in the country as specified,
in t:he corresponding entry in column, (4-), exported from the country as
specified in the  corTesi?cnd;ing  eritry  in  column  (5),  prod;used, bg  the
producers as specified in the corresponding entry in coharmn (6), exported.
by the exporters as specrfeed in t:he corresponding ertry in col;umn (7),
cnd, imported into India, an and-damping dirty at the rate Of an cmoun±
eqwiijalerit to the diffierence between the quarrfum Of anti-d;umping dutg
calculated    as    per    col;uirm    (8)    and    the    quantum    Of    cl;nd:
su,bsidg/ coundervaiting dutg payable, if any, Of the scud, Table, ncmeky

Table
S. No. Swhheading Description Couritry Country Prod;ucrer Exporter Dzit9

or ta;rif f item Of goods Of origin o/eJCport anowutas%oOflcnd,edualue

/I/ /2/ /3/ /4' /5/ /6/ /7/ /8/

J7. 8483  40  00, Castings Chi;na China Ang ofhe ,35.92
8503   00   10 `or       TRTind PR Pie coTrLbi;nci;ii.on  tha
or   850`3   00 Operated S.No.  1 to J6
90 ElectrictrtyClenera±ors

Ncite. -(i) Castings f or Wind Operated Electrieitg Genera;tors f or the
pu:rpose Of the present notiftcatien i:in;pl;kes "Castings for wind, operated,
elecincrty .generators  cdso  known as  casthgs for wi:ndrrnd:I  or wind
tu:rbine, wh;ether or not machined,, in rcow, ftrished, or sub assembl,ed
form,  or  as  a  part  o.i  a  su.b=assembky,  or  as  a  pcLri  Of  an
eqwipirueiut/coinnoThe_H±__  i[ucank   for    windropera±ed    ctectriettu
gf2n±emgkors''.

Bxplcun;fu]n.   -  Lcnd,ed,  vahae   Of  irxports  for  the  pu:i'pose   Of  this
natifecation she:Il be the assessable vahae as deterTn;ined by the Customs
under t:he Cfus±oms Act,1962  (52  Of 1962)  cnd,.i;nd:ndes all duties Of
custoTns e]ceept duties under seedons 3, 3A, 88,  9 cnd. 9A Of the said.
Act. "

`4.4     0n perusal of both the notifications,  i.e.  Notification No.  42/2017-Cus

(ADD)  dated  30.08.2017,  for the  purpose  of levy of ADD  and  Notification No.
01/2016-Customs (CVD) datedl9.01.2016, for the purpose of levy of CVD vide,
.it is Observed, that both are identical to the product. In others words, the.goods
at'tract .CVD vid?`Notirication No. 01/2016-Customs (CVD) dated 19.01.2.016
also attracts ADD vide  Notification No.42/2017-Cus  (ADD)  dated 30.08.20`17
and the rate of ADD. shall be an amount equivalent to the difference between the
quantum of anti-dumping duty calcula'ted as per column (8) and the quantum
of anti.-subsidy/ counteIvailing duty pa.yable, if any.

4,.5    Whereas, it further appears that the castings for wind operated Electricity
Generators for the purpose of the present notification also includes a part of an
equipment/component   meant   for   wind-operated   electricity   generators,   as
explained vide Note .(i) of the Table under the said Notirication No. 42!/2bl7-
Cus(APP) dated 30.0.8.2017.
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4.6    Whereas, Non-payment of the Anti-Dumping Duty, in respect of the BOEs,
as tabulated in the Annexure "A",  has resulted in short-payment of Customs
duty (ADD) @35.92°/o of the landed value of the said goods imported from China,
which  amounts  to  Rs.14,61,19,095/-(Column  No.11  of Annexure-A)  for the
period 20.12.2019  to  13.07.2021,  as  calculated  as per Annexure  A attached
herewith.

5.. Integrated GST ITGSTl

5.1     Whereas, it appears that Non-payment of the countervailing Duty and the
Anti-Dumping  D.uty,  as  discussed  hereinabove,  has  also  resulted  in  short-
payrfuent of customs duty (IGST) on the total assessable value arrived at by way
of adding CVD and ADD in the landed value, for the purpose of calculation of
IGST on imported goods and the differential amount of customs duty (IGST) thus
short-paid comes to Rs.83,83,171/-for the period 20.12.2019 to  13.07.2021,
as  calculated.  as  per  Annexure  A  (Column  No.14  of  Annexure-A)  attached
herewith.

6.       Thus,  total  amount  of  customs  duty  due  to  be  recovered,  comes  to
Rs.17?69,46,584/-, as calculated as under,:-

.SN Customs Duty Amount
'1

BCD Short-paid -

2 SWS short-paid -

3 CVD@13.440/o 2,15,44,319/-

(NOT PAID)
4 ADD@?5..92°/o-13.44% 14,61,19,095/-

I (NOT PAID)

5 Differential IGST not paid 83,83,171/-
6 Total customs Duty Short-paid 17,60,46,584/-

7.       Whereas,  in response to letter F.No.  S/01-45/PCA/ADD/2023-24 dated.
11.05.2023 (RUB-2), the said importer has not submitted any reply to this office.

8.       Further from the materials group tabulated in the reply, it is observed that
all the import items do include casting parts which house various other. parts
and non-declaration of such parts by way of weight and value while being given
an opportunity to do so Shows disinclination on part of the Importer to provide
critical information to the department. The basic function of a casti.ng is in a
wind turbine, to. be used in a wind mill along with some other non-casting parts
and  components  1.ike  tower,  blades,  etc.  which  leads  to  the  generatiori  of
electricity. Further, a large number of castings are collectively used in a windmill.
Some of these castings are assembled along with other products to prepare a
sub-  assembly.  Eventually,  a windmill  comprises  of a number Qf these  sub-
assemblies. It is appropriate to consider castings that may be imported as a part
of equipment/component with.in the scope of the product under consideration
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s-o  long  as  the  scope  of the  measures  is  limited  to  casting portions  of these
equipment's/components used for wind mills or wind turbines or wind-operated
electricity  generators.  It  appears  that  Importer  had  intentionally  furnished
documents such as the Bill.s of Entry and its invoices, packing lists containing
incorrec`t/in-stifficient material particular with respect to the value and weight
of casting parts in the imported items. The items imported undeniably col|sisted
of: casting parts and such casting parts were manufactured by simple machining
•and polishing process and the component weight of these casting parts were
significant. It is therefore a matter of fact that the items of import in question do
have castings as a component and it is incumbent on the Importer to make a
complete and correct declaration.  Having failed to do so despite opportunities
given to them, there is little option but to demand CVD and ADD on the entire
value  of the imported items to protect revenue interest. The Importer even if
contesting  the  applicability  of  the  CVD  and  ADD  should  have  been  more
forthright and put forth the costing of the casting components which are `part of
the imported items which was not a difficult exercise.

9.       Whereas,  it appears that the Castings for Wind Operated Electricity
Generators for the purpose of the relevant notification also €ncztcdes a part of
a sub-assembly  or  a  part  of an  equipment/comi)onent  meant  for wind-
operated tlectiicity generators, as described under column (3)  of the Table
under  the  said  Notification  No.  01/2016(CVD)  dated  19.01.2016..Whereas,  it
further appears that the Castings for Wind Operated Electricity Generators•for  the  purpose  of  the  relevant  Notification   also   €rLcZz(des  a  part .of.  an

equipment/comi)onent meant for wind-operated electricity generators, as
explained vide` Note  (i)  of the Table  under the  said  Notification  No.  42/2017-
Cus(ADD) dated 30.08.2017. Thus, the response submitted by the importer fails
to satisfy the query. These circumstances mandate to take action to recover
the -differential amount of duty along with due interest an'd penalty, under
relevant sections of the Customs Act, 1962.

10.     Whereas,  Section  17  of the  Customs Act,  1962,  gives  an  option  to  the
importer,  importing any goods for importation under section 46  ibid,  to  self-
assess the duty, if any., 1eviable on .such goods. In the self-assessment era, the
importers have to` act more responsibility manner and they are also required to
build trust by filing the correct details & description of items along with correct
classificati`on  of  the   goods.   However,   the'  importer,   while   fi.ling  the   above
mentioned bills of entry have willfully/intentiorially not paid the CVD/ADD on•trie'ir castirlg goods of Wind Operated Electricity Generators  (WOEG),  and also

.resultantly  short-paid  IGST,  thereby  causing  the  short payment  of Customs
Duty.

11.     The  I.mporter  is  a  re.gular  importer  of parts  of WOEG  (Casting  /  Non-
casting  items),  :hen.ce.,  they  are. believed  to  be  well  aware  of Notification  No.
01/2016HCustoms  (CVD)  dated  19.01.2016  and  Notification  No.42/2017-Cus
(ADD) dated 30.08.2017, but it appears that they have willfully/intentionally not
paid  the  CVD  and ADD  in  terms  of Notification  No.  01/2016-Customs  (CVD)
dated  19.01.2016  and. Notification  No.42/201.7-Cus  (ADD)  dated 30..08.2017,
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and  also  resultantly  short-paid  IGST,  thereby ca.using the  short payment  of
Customs Duty of the above said amount.

12.       VIOLATION OF STATUTORY PROVISIONS:-

12.1  In relation to the aforesaid facts, it is pertinent to quote relevant provisions
•Of the Customs Act,  1962 and the importer's violation in respect of the same.

12.2.  Whereas, it appears that the importer has failed to pay Countervai|ing duty
as leviable under sub-section .(1) and (6) of Section 9 of the Customs Tariff Act,
1975, read with rules 20 and 22 of the Customs Tariff (IACCDSADI) Rules,  1995

a=sdesNs:::[C::£°Bn£]]¥°:f%i/£:s]:1(1:¥:)n:::esdec[t:;:]i%9o[f6a]:yc::¥o:fsTc°t:g[[g6S2e.]f-

12.3       Whereas; it appears that the importer has failed to pay Anti-dumping
duty as leviable under sub-Section (1) and (5) of Section 9A of the Customs Tariff
Act, 1975, read with rules 18 and 20 of the Customs Tariff (IACADDDADI) Rules,
1995  and  Notification  No.  42/2017-CUS  (ADD)  dated  30.08.2017,  by way  of
•wrongly self-assessing the Bills of entries filed under Section 46 of the Cu`stoms
Act,  1962.

12.4     The imported goods, namely, ``Wind Tower with accessories (parts of
WOEG)",  imported from China,  include parts falling under the description of
goods as described in Column (3) of the Table under Notification 01/2016(CVD)
dated  19.01.2016 and in the implied meaning of casting for Wind Operated
Electricity Generators as per the Note (i) of the Table under Notification No.
42/2`017-CUS (ADD) dated 30`.08.2017.

12.5  Whereas, as per Section 12 of the Customs Act,  1962 read with Section 9
of the  Customs Tariff Act,  1975  and Rules  20  and  22  of the  Customs Tariff
(IACCDSADI)  Rules,  `1995  read  with  entrv  at  sr.  no. .2  of the  TABLE  under
under Notification No.  01/2016(CVD)  dated  19.01.2016 and Section 9A of. the
CHstoms Tariff Act,  1975  read  with  Rules  18  and  20  of the  Customs Tariff
•(IACADDDDADI) Rules;  1995,read with entrv at sr. no.  17 of .the TABLE `uhder

Notification  No.  42/2017-CUS/ADD`dated  30.08.2017,  the  said  tariff item,  as
iclassified by the importer under Customs Tariff item 85030090, falling under
the  description  of  goods  in  Column  (3)  of  the  Table  under Notification  No.  '
01/2016(CVD) dated  19.01.2016, attracts countervailing Duty @ 13.44% of the
landed value of the said goods imported from China,  and when included in the
implied  meaning  of  Casting  for  Wind  Operated  .Electricity  Generators,
attracts Anti-Dumping Duty @ 35.920/o of the landed value of the said goods
imported from China.  However, the .importer failed to properly self-assess and
pay  the   said  countervailing  duty  and  Anti-Dumping  Duty,   as   discussed
hereinabove.

12.6  Whereas,  as  per .Section  12  of the  Customs  Act,  1962  read  with `sub-
section (7) Of Section 3 of the Customs Tariff Act,  1975 and read with entrv at
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sr.  no.  234' of th-e. SCHEDULE I under Notification No.1/2017-Integrated Tar
`Ratet dated 2`8.06.2017 the said tariff item, as classified by the importer under
Customs Tariff item  85030090,  attracts Integrated GST @ 5%  ad valorem,
during the period upto 29.09.2021. The integrated GST is leviable on the Value
of the imported article as determined under sub-section (8) or sub-section (8A)
of Section 3  of the  Customs Tariff Act,  1975.  Accordingly,  all customs  duties
(including ADD),  except IGST and GST Cess,  are required to  be added in the
transaction  value  to  arrive  at  the  assessable  value  for  calculation  of  the
integrated tax.  However, the importer failed to properly serf-assess and short-
paid IGST pro-rata, as discussed hereinabove.

12.7  Whereas, as per sub-section (4) and (4A) of Section 46 of the Customs Act,
1962, the importer, while presenting a bill of entry shall make and subscribe to
a declaration as to the truth of the contents of such bill of entry and shall ensure
the   accuracy and completeness of the information given therein. However, by
wa.y of improper self-assessment in the Bills of entries filed under Section 46 of
the  Customs .Act,   1962,  the  importer  has  indulged  in  evasion  of duties  of
custoins, amounting to Rs.  17,60,46,584/-, as discussed above.

12.8   Thus,. the importer has  contravened the provisions  of Section  12  of the
Customs Act, 1962 read with Section 9 of the Customs Tariff Act, 1975 and. Rules
20` and. 22 of the Customs Tariff (IACCD`SADI.) Rules,  1995 read with Notification ,
01 /2016{CVD) dated 19.01.2016 and Section 9A of the Customs Tariff Act, .1975
read with Rules  18 and .20 of`the Customs Tariff (IACADDDDADI) Rules,  1995,
read with Notification No. .42/2017-CUS (ADD) dated 30.08.2017. The .importer
has also contravened the provisions of Section 46 of the Customs Act, 1962 and
evaded  pa.yment  of  duties  of customs  amounting  to  Rs.17,60,46,584/-,  as
discussed above by way of improper self-assessment in the Bills of entries filed
under Section '46 of the. Customs Act,  1962. The Importer is a regular importer
6f parts of WOEG (Casting /  Non-casting items), hence, they are well aware. of
Notification  No.  -01/20,16-Customs  (CVD)  dated   19.01.2016  and  Notification
No.42/2017-  .Cus   (ADD)   dated  30.08.2017,  but  it  appears  that  they  have
willfully/intent.ionally/suppressing  the  material  facts,  not  paid  the  CVD  and
ADD in terms of Notification No. 01 /2016-Customs (CVD) dated 19.01.2016 and
Notification  No.42/2017-  Cus  (ADD)  dated  30.08.2017,  and  also  resultantly
short-paid IGST.  Thereby causing the  short pa.yment of Customs  Duty .of the
aLbove said amorint by resorting to willful mis-statement and suppression of facts
and rendered themselves liable for action as envisaged under Section 28(4)' of
the   Customs   Act,1962   for   recovery   of  duties   short-paid   amounting   to I
RS.17`,60,46,584/-,  extended period upto five years is applicable.  Further,  as
per  section  46(4)`,  the  importer who  presents  a bill  of entry  shall  ensure  the
accuraey and completeness of the information given therein, the authenticity and
validity of` any documents supporting it and compliance w.ith the restriction or
prohibiti.on, if any, relating to. the goods under this act or under any other law
for the time being in force.  Section  17  (1`)  & Section 2  (2)  of the Customs Act,
1962 read with CBIC Circular No.  17/2011-Customs dated 08.04.2011  cast a
heightened  responsibility  and  onus  on  the  importer  to  determine   duty,
classification etc.  by way of self-assessment. The importer,  at the time of self-
assessment, is required to ensure that they declared the correct classification,
applicable rate of duty, value, benefit of exemption notifications claimed,. i'f. any,
in  res,pect  of the  imported  goods  while  presenting  the  Bill  of Entry.  Ijence,
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Importer has violated the provisions of section 46, 46 (4A) and section 17 of the
Customs Act,  1962 and rendered the goods liable for confiscation under Section
111  (in) of the Customs Act,  1962. Due to this act of omission/com.mission, the
goods have been rendered liable for conflscation, accordingly it also appears that
the Importer is liable to be penalized under section  112(a) of the Customs Act,
1962.

12.9      Whereas, the importer has contravened the provisions of Section  12 of
the Customs Act,1962 read with Section 9 of the Customs Tariff Act,1975 and
Rules  20  and  22  of the  Customs  Tariff (IACCDSADI)  Rules,  1995  read  with
Notification No. 01/2016(CVD) dated  19.01.2016 and Section 9 of the Customs
Tariff Act,1975 read with Rules 18 and 20 of the Customs Tariff (IACADDDDADI)
Rules,  1995, read with Notification No. 42/2017-CUS (ADD) dated 30.08.2017.
The importer has also contravened the provisions of Section 46 of the Customs
Act,    1962    and   evaded   pa.yment   of   duties   of   customs   amounting   to
Rs.17,60,46,584/-,as  discussed  above  and  rendered  themselves  liable  for
action as envisaged under Section 28(4) of the Customs Act,  1962 for recovery
of duties short-paid as discussed above along with interest as stipulated under
'section.  28.AA  of  the  Customs  Act,   1962  and  the  importer  has  reridered

themselves liable. to penalty under Section 117 of the Customs Act,1962.

12.10   The importer has evaded payment of duties of customs amounting to Rs.
17,60,46,584/-, as discussed above, by way of improper self-assessment in the
Bills of entries fi`1ed under Section 46 of the Customs Act,  1962, thus resorting
to wilfulmis-statement and suppression of facts as discussed above, the importer
has  rendered  themselves  liable  to  pay  penalty  under  .Section  114A  of the
Customs Act,  1.962'.

•12.11      Whereas,  Section  28141  of the  Customs  Act.  1962  provides  that

where any duty has not been levied or not paid or has been short-levied or .short ~
paid or erroneously refunded, or interest payable has not been paid, part-paid
or  erroneously  refunded,  by  reason  of ;  (a)  collusion;  or  to)  any willful. .mis-
statement; or (c) suppression of facts, by the importer or the exporter or the agent
or employee of the importer or exporte.r, the proper officer shall, within five` years
from  the  relevant date,  serve  notice  on  the  person  chargea.ble with  :duty  or
interest which has not been [so levied or not paid] or which has been so short-
1evied or short-paid or to whom the refund has erroneously been made, requiring I
him to show .cause why he should not pay the amount specified in the notice.

12'.1?      Whereas, Section 28AA of the customs Act.1962 provides for levy
of interest o-ri delayed payment of duty.

(1}  Notwithstanding  anything  contained  in  any  judgrn.ent,  decree,  order  `or
direction  of ahy  Court,  Appellate  Tribunal  or  any  authority  or  in  any  other
provision of this Act or the rules made there under, the person, who is liable to
pay duty in accordance with the provisions of section 28,  shall, in addition to
such duty, be liable to pa.y interest, if any, at the rate fixed under sub-section
(2), whether such payment is made voluntarily or after determination of the duty
under that section.

(2)  Interest  at such. rate  not  below  ten  percent and  not  exceeding  thirty-Six
percent> p?r anrium,  as  the  Central  Government may,  by  notification  in the

I.
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Official Gazette, fix, shall be paid by the person liable to pay duty in terns of
`section 28 and such interest shall be calculated from the first day of the month
succeeding the month in which the duty ought to have been paid or from the
date of such erroneous refund, as the case may be, up to the date of payment. of
such duty.

12.13    Whereas, Section 28|51 of the Customs Act.1962 states that Where
any duty has not. been levied or not paid or has been .short-levied or short paid
or the interest has not been charged or has been part-paid or the duty or interest
has. been  erroneously  refunded  by  reason  of  collusion  or  any  willful  mis-
statement or suppression of facts by the importer or the exporter or the agent or
the employee of the importer or the exporter, to whom a notice has been served
under sub-section(4) by the proper officer, such person may pay the duty in full
or in part, as may be accepted by him, and the interest payable there'on under
Section 28AA and the penalty equal to fifteen percent of the duty specified in the
notice or the duty so accepted by that person, within thirty days of the receipt of
the notice and -i.nform the proper officer of such payment in. writin.g,'.

12.14   Whereas, Section 28|6| of the Customs Act.1962 states that `Where
the imp.orter or the exporter or the agent or the employee of the importer or the
exporter, as the case may be, has paid duty with interest and penalty under sub-
section (5), the proper officer shall determine the amount of duty or interest and
on determination, if the proper officer is of the opinion-

(i)  that  the  duty  with  interest  and  penalty  has  been  paid  in  full,  tben. .the
proceedings in respect of such person or other person or other persons to whom
th.e. notice is employed under sub-section  (1)  or sub-section (4),  shall without
prejudice. to the.provisions of Section 135, 135A and 140 deemed to be conclusive
as to the -matters stated therein'.

'12.15     It is pertinent to mention that the provisions pertaining to Self-

Asse.ssment  un.der the  Customs  Act  1962  which  were .implemented 'w.e.f.
08.04.2011 under the Finance Act 2011, ushers in a trust based Customs-Trade
partnership leading to greater facilitation of complaint trade.  Board's Circular
po.  17/2011  dated 08.04.2011  specifies that the responsibility for assessment
has been shifted t.o the importer/exporter; that Section  17 of the Customs Act
1962 provid.es for self-assessment of duty on imported and export goods by the
importer or exporter himself by filing a Bill of Entry or Shipping Bill, as the case
may be, in the electronic forln (Section 46 or 50); that the importer or exporter
at  the   time   of  self-assessment  will   ensure   that  he   declares  the   correct
classification, applicable rate of duty, value, benefit of exemption notifications
claimed, if any, in. respect of the imported/export goods while presenting Bill of
Entry    or    Shipping    Bill.    However,    it    is    viewed    that    .non-compliant
iinporters/exporters.  could   face   penal   action   on   account   of  wrong   Self-
Assessment made with intent to evade duty or avoid compliance of conditions of
notifications, Foreign Trade policy or any other provision under the Customs Act,
1962 orthe Allied Acts. From the above mentioned facts, it is clearly evident that
the  importer has  not exercised  due  diligence  in respect of serf-assessing the
subject goods on their importation and has thus violated the provisions of the
'Self-Assessment procedures.
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12.16    Whereas, as per sub-section (4| of section 46 of customs Act 1962,
the  importer while  presenting a bill  of entry  shall  make  and  subscribe  to  a
declaration as to the truth of the contents of such bill of entry and shall,  in
support of such declaration, produce to the proper officer the invoice, if any, and
such other documents relating to the imported goods. In the subject ca.se, the
importer has violated the provisions of the Customs Act  1962 in .as much as
misclassified the imported goods, resulting in short-pa.yment of customs duties.
Therefore such violation amounts to misdeclaration in terms of the Provisions of
Sect.ion  111(in) of the Customs Act,  1962.

12.17      Whereas,.See 111 of customs Act.1962 provides for confiscation of
improperly imported goods and the applicable subsections are  (in)  which has
been detailed below:

"(in) c[ny good,s which d,o not correspond in respect Of value or in any

ot:her pardcuhar with the entry made under this Act or in the case Of baggage
with the declaration made under Secticm 77 in respect thereof or i:n the case
Of  goods  nd,er  trcusshiprnerit,  wifh, t:he  decha;ration for  trcmsshipmend
referred to in t:he proviso to subsectj,on (1) Of seckon 54."

12.18        Whereas, See.112 (a) of customs Act,1962 provides for penalty
for ,imprQper importation of goods, etc. It states "Any person, -

` ``(a).who, in rel.ation to any goods, does or oiri±s to do any act whieh

act or omission would render such. goods tiable to confiscation under section
111, or abets the doing or oindssion Of such ci:n act." Since the irmporter has
reridered the imprugned, good,s linbl.e for corifescc[hon under Sechon 111  Of
the .CfustoTns Act 1962, thie importer is I:table fior penal action under Sechon
1.12. (a) Of the CustoTri.s Act 1962."

•12.19    Whereas, See.  114A of the Customs Act,  1962 provides for Penalty
for short,-levy or no.n-levy of duty in certain cases. - Where the duty has not been
levied or ha's been short levied or the interest has not been charged or paid o.r
has been' part paid or the duty' or interest has been erroneously refunded. by
reason  of collusion  or .any willful mis-statement or suppression  of facts,  the `
person who is liable to pay the duty or interest, as the case may be as determined
under 22 sub-section (8) of section 28 shall also be liable to pay,a .penalty equal
to .th:.. duty or interest. so determined:

13.     Now, therefore, M/s. Siemens Gamesa Renewable power\Ftt. Ltd., (IEC
code 05083360`8), having its address at Plot No.  3/A,  Phase-III,  Panch Mahal,
Halol, .G.ujarat-3.893`50, are .hereby called upon to show cause in writing to the
Principal Commissioner of Customs, Customs House Mundra, Kutch, .havihg
his offlc§ at Mundra Port & SPL Economic Zone, Mundra-370421, within thirty
days from .the receipt of this notice, as to why:-

(i)       The assessment in respect of Bills of entry mentioned in Annexure-
A should not be rejected;
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(ii)      Countervailing     duty    .(CVD)     at     13.44°/o     under     notification
No.01 /2016-Cus. (CVD) dated 19.01.2016 on the said goods namely
parts of WOEG imported vide the Bills of Entry as detailed in the ,
Annexure-A to this notice should not be applied;

|iii)    Anti-Dumping  Duty  (ADD)  at  applicable  rate  under  notification
No.42/2017icus. (ADD) dated 30.08.2017 on the said goods nainely
parts of WOEG imported`vide the Bills of  Entry as detailed in the
Annexure-A to this notice should not be applied;

(iv)     Assessable value for the purpose of calculation of IGST should not`be recalculated so as to add the amount of the duties of customs of
CVD  and  the  ADD  as  discussed  hereinabove  to  recalcula.te  the
amount of IGST payable;

(v)      The     differential     Customs     duties     totally     amounting     to
Rs..17,60,46,584/-(CVD-2,15,44,319/-+ ADD -14,61,19,095/.-+•±Qsrr~  83,83,171 / -),  (Rupees  Seventeen Crore  Si]cty Larch Forty  Si]c

Thouscnd,  Five   IIwidred  cnd,  ELghig   Four  only),   as  discussed
hereinabove, should not be demanded and recovered from them in
terms   of  S.ection   28(.4)   of  the   Customs  Act,   1962   along  with
ap.plica.ble  interest in  terms  of Section  28AA of `the  Customs. Act,
1962.;

(vi)     The impugned goods with the total declared Assessable value of Rs.
ee,12,99,964 I -(Rupees. Th:ray ELghi Crore Twelve Lakh Ninety Ni:ne-Thouscnd, NI;ne Had;red Fiifeg Four Only) as detailed in ALrrme:xu:re-A

to this notice, `should not be held liable to confiscation under Section
111(in) of the Customs.Act,  1962.

(vii)    .Penalty sh.ould not be imposed upon them un.der the pro.vision of
Section  112`(a)  of th`e  Customs  Act,1962  for  rendering. imported
goods liable for confiscation under Section  111(in)  of the Customs
Act,  1.962;

(viii)  Penalty should not be imposed upon them under the provision of
Section  114A of the  Customs Act,1962  for the reasons  of willful
misstatement & suppression of facts as detailed above.

(ix)     Penalty should pot be imposed upon them under section 117 of the
Customs Act,  1962.

14.     M/s. Siemens Gamesa Renewable power pvt. Ltd., (IEC code 050833608),
having  its  address  at  Plot  No.  3/A,  Phase-Ill,  Panch  Mahal,  Halol,  Gujarat-
389350 should state in trieir written replies to this notice whether they desire to
be heard in person. If no reply to this notice is received from them or ,any of them
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within 30 days from the date of receipt of this notice or if they fail to appear for
the personal hearing on the date and time intimated to them, the case is liable
to be decided on the basis of evidence available and merits, without any further
reference to them.

15.     Department/Custom House Mundra reserves its right to amend,  modify
or supplement this notice. This notice has been issued under the provisions of
the Customs Act,  1962 without prejudice to any other action if any that may be
initiated against them under any statute for the time being in force.

16.     The  documents  relied  upon  in  this  Show  Cause  Notice  are  listed  in
Annexure- 8 to this Notice.

Enclosures: Annexure-B& RUDs

Bv Speed Post/ email

Pr. Commissioner of Customs,
Custom House, Mundra.

To, (The Noticee)
M/s. Siemens Gamesa Renewable Power Pvt. Ltd.,
Plot No.  3/A, Phase-III,
Panch Mahal, Halol, Gujarat-389350

Copy to:-

1.        The   Deputy/Assistant   Commissioner   (PCA)   House   Mundra,   Custom
House, Mundra for information.

2.        The supdt. (EDI) for necessary action at their end.

3.         M/s. Shiv Multiport private Limited, Custom Broker.

4.         M/s. United safeway India pvi. Limited, Custom Broker.

5.         Guard File.
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ANNEXURE-B
LIST OF RELIED UPON DOCUMENTS

E]

--th   0

Sr. No. Description of documents Remarks

1 Duty calculation as per Annexure A Attached with the SCN

2 Audit Consultative letter dated  11.05.2023 Already available with  Import
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