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7g W @ e ¥ fe S % fag gew F & ot § Res A ag s R o g

This copy is granted free of cost for the private use of the person to whom it is issued.

e aetaaT 1962 # g 120 & (1) (7gT FOfEE) F afiv RufoRw AT &
ATHE ¥ g B #rE AR @ W9 § #9A F AET Hegy T o of 3@ amew i wiy f
arftE ¥ 3 e ¥ sieT oUR ®iEA/EyS e (A wanwe), e e, (s fBwm
g A, 75 Reht 1 grldew s TRy W TF €.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry
of Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months
from the date of communication of the order.

Fafafas gw=fag @Re/Order relating to :

(F(

FHy F &7 F FATfoq w1 AT

(a)

any goods imported on baggage

(| (

W ¥ AT FEA gq (HET ated § Wrar 4T AfFd wRG ¥ A% Ted W@ 9 FARX A A
HTS 4T 99 TRaed €41 9T IAIX 9T F fou Fufde W SO F 9 9% AT 9§ AW & 9
IIR TC AT F AEAT F AT W & w4 A

(b)

any goods loaded in a conveyance for importation into India, but which are not
unloaded at their place of destination in India or so much of the quantity of such goods
as has not been unloaded at any such destination if goods unloaded at such destination
are short of the quantity required to be unloaded at.that destination.

(¢

Harges afdfaw, 1962 F Fwag X 797 I+ fiH Fww U PRI F g gow et fit
AT,

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules
made thereunder.

O adeT U a@aa fAgaraer § AfAfEE e # wge F@m g Red awia sedr s
it sl i 3w ¥ wy R swome d9w g Tk

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

(%)

Fr¢ ft TF,1870 ¥ 7% ¥.6 FEAr 1 ¥ afiw PAuifte g wq s 55 akw &t 4
wfagi, e & vfd & w=w ¥ i =Eey g Fe o g 31k,

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

)

FHEE TEIAN § FqET WG qA 2@ HT 4 wAgr, IR

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

(M

i & forg amdew € 4 wfat

(c)

4 copies of the Application for Revision.

()

GALIT ST FTA FA & forg Hhmgres sl fAgw, 1962 (7t genfEe) # Fuffa g st s @iz,
e, gve, sedt 3T fAfde w2 F ot F snefte amar & # =, 200/-(F€ 2 Y AT AT £.1000/-(FIC T L
|1 ), ST it " g1, & ' Paw g F yarfors sere Earcs $it &y wiRet 3l gew, 7w

=TT, FAET 74T &8 it f 3R T OF 91 A7 I9F F9 & 97 W Fw F w7 F 5.200/- AR wwarw
& #fors g 9 f e & w7 ¥ £.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under

the Head of other receipts, fees, fines, forfeitures and _M_is‘cél!aﬁ,épus Items being the
- SSEA

L
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fee prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application.
If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

4. | R E. 2 ¥ aftw gfeT Al ¥ AWTET S AHET § wew ¥ 41 A8 & W aRe @
HET AEEH AT G A F dmgen qfRfww 1962 N wrr 120 w (1) ¥ afw whE dftw-
3 # dwges, ¥ sOR o ik FT W= oanfie sftwor ¥ e RwRRe oX s
FX THS §
In respect of cases other than these mentioned under item 2 above, any person
aggrieved by this order can file an appeal under Section 129 A(1) of the Customs Act,
1962 in form C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at
the following address :
arges, F IR gew T AT AW Customs, Excise & Service Tax Appellate
gfiferr afdwor, ofernft g fis Tribunal, West Zonal Bench
@t #fe, aguTelt wam, e My 2" Floor, Bahumali Bhavan,
9, AYTLET, AGHAIGIZ-380016 Nr.Girdhar Nagar Bridge, Asarwa,
Ahmedabad-380 016
5. | drgew sifefRww, 1962 #t oT 129 T (6) F afiw, diwigew swtIgw, 1962 # &I 129
T (1) & oft7 arflw F wrw FefefRe g dor @3 sfRe-
Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1)
of the Customs Act, 1962 shall be accompanied by a fee of -
(%) | ofter & grafag awe & g (Rt dges afisrd gro gt w@r gew @) = qar s
T ¥ T @ gi9 9@ §IC IT IEX FW G AT UH gATC 9T
(a) | where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one
thousand rupees;
g) | aflw & wafua ama F i R dhges sl gra gim @ gew ik s agr
(| T &= i ww iy @@ w9¢ & FfF g AT w9 guw @@ F Ff@4w 7 g 9 9w g
'qq
(b) | where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;
(M | wfte & grafaa amd # gl Al dmges afdsrd gro afm @ gew s = qar s
T &% Y W TN 9T@ §9C & Jffw g | 39 g 9.
where the amount of duty and interest demanded and penalty levied by any officer of
(c) Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees
(%) T e & fAeg #ft=or F ama, 9 T FE ¥ %10 ¥ET FA U, G 6w 47 % ud 22 Ram A § o i w
%1037 FA 9T, Al Faa 7® fFaw & g, onfter wEr s
(d) | An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penaity alone is in dispute.
6. | 3% sfaffgw @ amr 129 (T) F Fwdle ofte wREROr & www IUR TRF d@AE UA- (F)

U+ sy F g a7 =fadt & gare § g ar & o= woew & fag g g oanfter @ -
Fgar (@) FST AT HEAA UH F TAEAT & (¢ TAL HAST F G994 qIF q w7 gew A

Fow @ =R

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a_fee of five Hundred rupees.
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Order-In-Appeal

M/s. Adarsh Textiles, F-7, Narayan Nagar Industrial Estate, Parvat Gam,
Surat — 395 006 (hereinafter referred to as “the Appellant”) have filed the present appeal
against the Order-In-Original No. : OO No.: 74/AR/ADC/ICD-SACHIN/SRT/2022-23 dt.
21.02.2023 ( herein after referred to as “the impugned order” ) passed by the Additional
Commissioner, Customs, ICD-Sachin, Surat ( herein after referred to as “the

“adjudicating authority”).

2. Facts of the case, in brief, are that the Appellant had imported Capital
Goods machinery, i.e., 12 sets of Computerised Embroidery Machine under EPCG
Licence No.: 5230010694, dated 05.09.2012 by saving Customs Duty amount of Rs.
50,59,163/- (Actual Duty Utilization of Rs. 29,58,881/- ) under the cover of the below
mentioned Bill of Entry at a concessional rate of duty @ 3% by availing the benefit of
exemption available under Notification No. 103/2009 - Cus., dated 11.09.2009. The
details of import are as per Table — | below:

TABLE - |
Sr. | Bill of Entry No. & | Number of Duty saved / Total Duty Bank Guarantee
No. Date machinery | available as per Foregone / Amount
cleared EPCG Licence | Debited at the (InRs.)
(InRs.) time of
clearance
(InRs.)
1. | 8852879 dated 08 50,59,163/- 19,72,587/-
24.12.2012 ' Rs.4,50,000/- /-
2 | 8852872 dated 04 9,86,294/-
| 24.12.2012
| TOTAL 12 50,59,163/- 29,58,881/-
2.1 Against the said EPCG Licence No.: 5230010694, dated 05.09.2012, the

Appellant had executed a Bond dated 24.12.2012 before the Deputy/Assistant
Commissioner of Customs, ICD — Sachin, Surat for an amount of Rs. 1,60,00,000/-
backed by a Bank Guarantee No.: 0130912 IFG000018, dated 21.12.2012 for Rs.
4,50,000/- issued by the Allahabad Bank, Bombay Market, Surat. They had undertaken
to fulfilll the export obligation as specified in the Notification and the licence.

2.2 The said machinery, i.e., 12 sets of Computerised Embroidery Machine
imported under the aforesaid EPCG Licence were to be installed at their premise i.e. M/s.
Adarsh Textiles, F-7, Narayan Nagar Industrial Estate, Parvat Gam, Surat — 395 006, the

importer in this regard has not produced any Installation Certificate for the receipt of the
goods imported and its installation.
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2.3 As per the conditions of Notification No. 103/2009 - Cus., dated 11.09.2009,
the Appellant was required to fulfilll the export obligation on FOB basis equivalent to Eight
times the duty saved on the goods imported as specified on the Licence and
Authorization, within a period of Eight years from the date of issuance of EPCG Licence.
In the instant case, the EPCG Licence was issued to the Appellant on 05.09.2012 and
accordingly, they were required to fulfilll export obligation by 04.09.2020, i.e., within a
period of Eight years from the date of issuance of Licence or Authorization and submit
the Export Obligation Discharge Certificate (EODC) issued by the Regional DGFT
Authority before the jurisdictional Customs authorities.

2.4 Letters dated 10.01.2022 and 22.02.2022 were issued vide F.No.: ICD-
Sachin/1086/2012-13 to the appellant requesting them to furnish the copy of EODC or
any extension issued by the Regional Authority, DGFT, Surat for fulfillment of Export
Obligation. However, the appellant has not responded to any of the above
communications.

2.5 Further, since, no response was received from the appellant, a letter dated
14.09.2022 vide F.No. : ICD-Sachin/DGFT/07/2020-21 was issued to the Foreign Trade
Development Officer, DGFT, Surat requesting them to inform whether the EODC has
been issued or any extension granted to the appellant or any documents showing the
fulfillment of the export obligation have been received by their office against the aforesaid
EPCG Licence No. 5230010694 dated 05.09.2012.

The Assistant Director, Directorate General of Foreign Trade, Surat, in
response to above communications, vide letter F.No. EPCG/Mis./2020-21 dated
21.09.2022 informed that the appellant had not submitted any documents to them, against
EPCG License No. 5230010694 dated 05.09.2012 in the matter.

2.6 In view of the above, it appeared that the Appellant had failed to fulfilll the
export obligation as specified in the Licence and did not comply with the mandatory
condition of the Notification No. 103/2009 - Cus., dated 11.09.2009, the condition of
EPCG Licence and also the conditions of the Bond executed and furnished by them. The
Appellant neither produced the EODC issued by the DGFT, Surat nor could produce any
documents showing extension granted by them for fulfilment of export obligation.
Therefore, the Appellant was liable to pay Customs Duty not paid (i.e. saved) by them
amounting to Rs. 29,58,881/- at the time of import / clearance along with interest at the
applicable rate, in terms of conditions of the said Notification read with condition of the
Bond executed by them read with Section 143 of the Customs Act, 1962. Further, the
Bank Guarantee No.: 0130912 IFG000018, dated 21.12.2012 for Rs. 4,50,000/- issued
_——-by the Allahabad Bank, Bombay Market, Surat furnished by them against the aforesaid
Licence No.: 5230010694, dated 05.09.2012 appeared liable to be encashed and
sited in the Government Exchequer.

E

©
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Accordingly, a Show Cause Notice under F.No.: VIII/6-1113-A/ICD-

Sachin/12-13 dtd. 16.11.2022 was issued to the Appellant, proposing as to why:

2.8

The benefit of concessional rate of duty @ 3% for EPCG Scheme under
Notification No. 103/2009-Cus., dated 11.09.2009 on the imported 12 sets of
Computerised Embroidery Machine in their name, should not be denied;
Customs Duty amounting to Rs. 29,58,881/- being the duty foregone at the time of
import under EPCG Licence should not be demanded and recovered from them
along with interest in terms of Notification No. 103/2009-Cus., dated 11.09.2009
as amended, read with the conditions of Bond executed and furnished by them in
terms of Section 143 of the Customs Act, 1962 by enforcing the terms of the said
Bond. Further, why the Bank Guarantee No.: 0130912 IFG000018, dated
21.12.2012 for Rs. 4,50,000/- backed against the Bond, should not be appropriated
and adjusted towards the duty liability as mentioned above;

The imported Capital goods should not be held liable for confiscation under Section
111 (o) of the Customs Act, 1962 read with the conditions of Bond executed in
terms of Section 143 of the Customs Act, 1962 read with Customs Notification No.
103/2009-Cus., dated 11.09.2009 as amended from time to time;

Penalty should not be imposed under Section 112 of the Customs Act, 1962.

The Adjudicating Authority, vide the impugned order, has passed order as

detailed below:

il.

He disallowed the benefit of concessional rate of duty @ 3% for EPCG Scheme
under Notification No. 103/20089-Cus., dated 11.09.2009 on the subject machinery
imported in the name of the Appellant;

He confirmed the demand of Customs Duty amounting to Rs. 29,58,881/- being
the duty foregone at the time of import of Capital Goods under EPCG Licence in
terms of Notification No. 103/2009-Cus., dated 11.09.2009 as amended, read with
the conditions of Bond executed along with interest and ordered the same to be
recovered in terms of Section 143 of the Customs Act, 1962 by enforcing the terms
of the above mentioned Bond; ;

He confiscated the subject imported Capital goods under Section 111 (o) of the
Customs Act, 1962 read with the conditions of Bond executed in terms of Section
143 of the Customs Act, 1962 read with Customs Notification No. 103/2009 - Cus.,
dated 11.09.2009. However, he gave an option to redeem the said goods on
payment of redemption fine of Rs. 1,49,71,732/- under Section 125 of the Customs
Act, 1962;

He ordered to appropriate the amount of Rs. 4,50,000/- by encashment of the Bank
Guarantee No.: 0130912 IFG000018, dated 21.12.2012 fer-Rs. 4,50,000/- issued

—~
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by the Allahabad Bank, Bombay Market, Surat submitted by the Appellant,
towards the confirmed duty liability;

v. Heimposed penalty of Rs. 2,95,888/- upon the Appellant under Section 112 (a)(ii)
of the Customs Act, 1962.

3. Being aggrieved with the impugned order passed by the adjudicating
authority, the Appellant have filed the present appeal. The Appellant have, inter-alia,
raised various contentions and filed detailed submissions in their Appeal memorandum
dt. 02.08.2024 and further submission dt. 09.09.2025, as given below in support of their
claims:

» The appellant was denied the benefit of concessional duty @3% under the EPCG
Scheme without being afforded a reasonable opportunity of hearing. The
impugned order was passed in contravention of the principles of natural justice
and is therefore arbitrary and unsustainable in law. The Ld. DC ought to have
provided an opportunity to the appellant to explain the nonfulfillment of the export
obligation before denying the benefit and proceeding with the imposition of duty,
penalty, and fine.

» The appellant could not fulfill the stipulated export obligation due to severe financial
hardship, low market demand, and recessionary conditions. The factory premises
were sealed, and operations were completely halted for reasons beyond the
appellant’s control. These were not intentional defaults but unavoidable failures
stemming from external adverse conditions.

» The appellant never received any show cause notice or intimation regarding the
proceedings. The Ld. DC has failed to ensure proper service of notice and has
proceeded ex-parte, without making any effort to contact or ascertain the status of
the appellant, despite the fact that the factory was sealed. This constitutes a gross
violation of the principles of natural justice.

» The impugned order and/or SCN does not invoke Section 28 of the Customs Act,
1962. Further, the SCN appears to be issued beyond the prescribed period from
the relevant date, thereby being barred by limitation. In the absence of a specific
invocation of Section 28 and without meeting the requirement of limitation, the
demand is not legally tenable.

> The Ld. DC has failed to appreciate that there was no malafide intention or mens-
rea on the part of the appellant. The appellant had no intention to evade duty and
would have complied with the export obligation had there been timely and proper

communication from the authorities.

=.»_The imposition of penalty under Section 112(a) and redemption fine is wholly
“w.unwarranted under the facts and circumstances of the case. In absence of any

Hraudulent conduct or misrepresentation, such penal consequences cannot be
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sustained. The appellant reiterates that had proper communication been made,
compliance would have been ensured.

» The appellant places reliance on the decision of the Hon'ble CESTAT, Kolkata in
Commissioner of Customs (Port), Kolkata vs. M/s. B.R. Marbles Pvt. Ltd. wherein
the Tribunal has clearly held that nonfulfilment of export obligation due to
circumstances beyond control does not warrant imposition of penalty, fine, or
interest. Similar views were taken in Sanghi Industries Ltd. vs. CC (Export
Promotion), Mumbai and Taurus Novelties Ltd. vs. CC, Bangalore. The ratio of
these decisions squarely applies to the appellant's case. Thus, in a number of
judgments, a lenient view was taken in similar cases and the imposition of fines

and penalties were deleted.

PERSONAL HEARING:

4, Personal hearing in the matter was held on 10.09.2025 in virtual mode. Ms.
Ruchika Shah , CA, appeared for hearing on behalf of the Appellant. She reiterated the
submissions made in the appeal memorandum.

DISCUSSION & FINDINGS:

5. | have carefully gone through the appeal memorandum as well as records

of the case and the submission made on behalf of the Appellant during the course of
hearing. The issue to be decided in the present appeal is whether the impugned order
passed by the adjudicating authority disallowing the benefit of concessional rate of duty
under Notification No. 103/2009 - Cus., dated 11.09.2009, confirming the demand of duty
along with interest, confiscating of the Capital goods under Section 111 (o) of the Customs
Act, 1962 and imposing penalty upon the Appellant under Sections 112 (a) of the Customs
Act, 1962, in the facts and circumstances of the case, is legal and proper or otherwise.

6. The Appellant has filed the present appeal on 02.08.2024. In the Form
C.A.-1, the date of communication of the Order-In-Original dated 21.02.2023 has been
shown as 01.07.2024. Therefore, as per the appellant submission, the appeal has been
filed within normal period of 60 days, as stipulated under Section 128 (1) of the Customs
Act, 1962. It is important to clarify that the appellant in the Statements of the facts dt.
02.08.2024 mentioned that the impugned order has been served to him on 01.07.2024
by hand delivery. Further, letter dt. 11/09/2024 was written, accompanying copy of appeal
filed by the appellant to the ADC, Customs, Adani Hazira Port, Surat to furnish various
information, however, till date no reply in the matter is received. Therefore, in the absence
of any reply in the matter, the submission of the appellant regarding the date of receipt of
the impugned order is accepted. .
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The Appellant has submitted copy of the T.R.6 Challan No. 19/24-25 dt.
05.07.2024 for Rs. 2,21,920/- towards payment of pre-deposit calculated @ 7.5% of the
disputed amount of Customs duty of Rs. 29,58,881/- under the provisions of Section 129E
of the Customs Act, 1962. As the appeal has been filed within the stipulated time-limit
and complies with the requirement of Section 129E of the Customs Act, 1962, the appeals
has been admitted and being taken up for disposal on merits.

Ts The appellant, in the memorandum of appeal and written submissions, has
contended that the adjudicating authority failed to observe the principles of natural justice,
inasmuch as no opportunity of personal hearing or to present his case was afforded to
him prior to the passing of the impugned order.

In this regard, on perusal of the impugned order, it is observed that personal
hearing in the matter was given to the appellant on 20.01.2023, 30.01.2023 and
09.02.2023 to represent their case before the adjudicating authority. However, neither the
appellant nor their representatives have submitted any defence submission or appeared
for personal hearing.

From the above, | find that the adjudicating authority had afforded sufficient
opportunity to the appellant to present his case and file a defence reply. Therefore, | find
no merit in the appellant's contention that the principles of natural justice were not
observed by the adjudicating authority while passing the impugned order.

68| It is not under dispute, that the Appellant have not fulfilled their export
obligation inasmuch as they have not submitted the Export Obligation Discharge
Certificate evidencing the fulfilment of the export obligation in respect of the EPCG
License No. 5230010694, dated 05.09.2012 issued by the DGFT. It is further observed
from the records of the case that the Appellant have not been able to submit the EODC
before the appellate authority as well.

It is pertinent to mention that in view of non-submission of the EODC, the
Appellant is not entitled to the benefit of the Notification ibid. In view of the above, | agree
with the observations and findings of the adjudicating authority and do not find any
justification to interfere with the findings in the impugned order passed by the adjudicating
authority.

7.2 It is further observed that the appellant submitted in his appeal
memorandum that they couldnot fulfilled the stipulated export obligation due to severe
financial hardship, low market demand and recessionary conditions. Their factory were
sealed and operations were halted completely for reasons beyond control of appellant.

| find that the appellant's claims are unsubstantiated, as no evidence has
been provided to demonstrate that their factory was sealed or that production activities

_———were halted.
‘_‘//_1\-5',11 H L AR
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extension granted by DGFT, Surat. However, the appellant had not responded to any of
the above communications. Letter dated 14.09.2022 was issued to the FTDO, DGFT,
Surat asked them whether the EODC has been issued or any extension granted to the
appellant or any documents showing the fulfilment of the export obligation have been
received by their office against the aforesaid EPCG Licence No. 5230010694 dated
05.09.2012. The Assistant Director, DGFT, Surat, vide letter dated 21.09.2022 informed
that the appellant had not submitted any documents to them, against EPCG License No.
5230010694 dated 05.09.2012 in the matter. From this, it is clear that various
communications were done with the appellant however, inspite of this the appellant had
not submitted any reply or submitted that he was facing any financial hardships, recession
or sealing of factory. Therefore, above claim of the appellant is rejected.

7.3 It is further observed that the appellant submitted that the impugned order
and SCN do not invoke Section 28 of the Customs Act, 1962 and appear to be issued
beyond the prescribed limitation period. Hence, the demand is not legally sustainable.

It has been already held in the above paragraph that the Appellant have
failed to fulfill the exemption condition as envisaged under Notification No. 103/2009 —
Cus., dated 11.09.2009. Hence, | am of the considered view that the violation which has
been alleged and upheld by the adjudicating authority in the impugned order is correct
inasmuch as the conditions laid down in the Notification ibid have not been fulfilled by the
Appellant. Accordingly, the demand of Customs duty, interest and penalty ordered by the
adjudicating authority for the violation of the Notification No. 103/2009 — Cus., dated
11.09.2009 is correct and in accordance with the law. Further, | do not find any infirmity
in the findings of the adjudicating authority and accordingly, the contention of the
Appellant is legally not sustainable and accordingly are rejected.

7.4 As regard the issue of confiscation of the subject Capital Goods, the
adjudicating authority in the impugned order has held that:

“19. Regarding the issue of liability of subject Capital Goods to
confiscation, | find that the Capital Goods were imported by availing the benefit
of exemption under Notification No. 103/2009-Cus dated 11.09.2009. One of
the conditions laid down in the said exemption Notification is that the Noticee
was required to export goods valued at Eight times the amount of Duty so
saved within a period of Eight years. Thus, the exemption was admissible
subject to fulfillment of the conditions laid down in the exemption Notification.
In the instant case, the condition stipulated under the exemption Notification
has not been fulfilled and thereby | find that the said Capital Goods are liable
to confiscation in terms of the provisions of Section 111 (o) of the Customs
7., R !

=il i,

T

In this regard, it is relevant to refer to the Section 111 (o) of the Customs

Act, 1962, which is reproduced below for ease of reference:

&\// T4
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“111. Confiscation of improperly imported goods, etc.

The following goods brought from a place outside India shall be liable
to confiscation:

(o) any goods exempted, subject to any condition, from duty or any
prohibition in respect of the import thereof under this Act or any other
law for the time being in force, in respect of which the condition is not
observed unless the non-observance of the condition was
sanctioned by the proper officer;”

On perusal of the above legal provision, it is observed that this sub-clause
is applicable in respect of any goods which were exempted subject to certain condition
and upon violation of such condition, the said goods shall be liable for confiscation.

It has been already held in the above paragraph that the Appellant have
failed to fulfill the exemption condition as envisaged under Notification No. 103/2009 —
Cus., dated 11.09.2009. Hence, | am of the considered view that the violation which has
been alleged and upheld by the adjudicating authority in the impugned order is correct
inasmuch as the conditions laid down in the Notification ibid have not been fulfilled by the
Appellant. Accordingly, the confiscation ordered by the adjudicating authority for the
violation of the Notification No. 103/2009 — Cus., dated 11.09.2009 is correct and in
accordance with the law. In view of the above, | do not find any infirmity in the findings
of the adjudicating authority with regard to the confiscation of the subject goods under
Section 111 (o) of the Customs Act, 1962.

7.5 As regards the penalty under Section 112 (a) of the Customs Act, 1962, it
is observed on perusal of the plain text of the Section 112 (a) of the Customs Act, 1962,
that any person, who, in relation to any goods, does or omits to do any act which act or
omission would render such goods liable to confiscation under Section 111, shall be liable
to penalty. It has been already held in above paragraph that the subject goods are liable
for confiscation under Section 111 (0) of the Customs Act, 1962. In this context, it is
relevant to refer to the judgment of Hon'ble Tribunal, Mumbai in the case of Vijaybhai Vs.
Commissioner of Customs, Airport, Mumbai - 2014 (313) E.L.T. 506 (Tri. - Mumbai),
wherein the Hon'ble Tribunal has held that once the goods are found liable to confiscation
under Section 111, penalty under Section 112 is consequential. The relevant para of the
order is reproduced below: -

,_«;;r . 9.27 The last issue for consideration is regarding the penalties to be )ﬂ
s~ Wr@“osed on the appellants. Once the goods are found liable to confiscation _—
Section 111, penalty under Section 112(a) is consequential. It is a
d position in law that for imposition of penalty under Section 112(a),
tHerd is no requirement of mens rea. In the present case mens rea is clearly
ﬂ,ewéent from the documentary evidences available on record and also from
: ""the statements of the appellants. Penalties of Rs. 70 lakhs and Rs. one crore

—
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has been imposed on the appellants M/s. Vijaybhav and M/s. Deepali Exports
respectively. Considering the fact that all these frauds have been committed
to save the premium on REP licences which is on an average 3% of the value
of the licences and also considering the fact that 3% of the face value of the
forged licences far exceeds the penalties imposed, we do not find it
necessary or appropriate to interfere with the penalties imposed on these two
appellants. In the facts and circumstances of the case, the penalties imposed
cannot be said to be harsh or excessive. As regards the penalties of Rs. 80
lakhs and Rs. 1 crore imposed on M/s. Vaibhav Exports and M/s. Pushpak
Impex, 3% of the value of imports on the basis of forged licences works out
to Rs. 42 lakhs and Rs. 36 lakhs. Therefore, in respect of these two
appellants, we reduce the penalties from Rs. 80 lakhs and Rs. 1 crore to Rs.
42 lakhs and Rs. 36 lakhs respectively. Since all the firms are proprietary
firms, there is no need to impose separate penalties on the firm as well as
their proprietors. Therefore, we set aside the penalties imposed on
Gyanchand Jain, Rajesh Jain, Hiralal Uttamchand Jain and Kamlesh Khicha”

Further, it is pertinent to mention that mens rea is not a pre-requisite for
imposition of the penalty under Section 112 (a) of the Customs Act, 1962. Itis relevant
to refer to the observation of the Hon'ble CESTAT, Mumbai Bench in case of Shipping
Corporation of India [2014 (312) E.L.T. 305 (Tri.-Mumbai)] wherein, it is held that :

B.IT  cessiaens However penalty under Section 112(a) is sustainable
as the said section does not require any mens rea on the part of the
appellants and mere violation of the statutory provisions would suffice. The
decisions of the Hon’ble Apex Court in the case of Gujarat Travancore
Agency v. CIT [(1989) 177 ITR 455 (S.C.) = 1989 (42) E.L.T. 350 (S.C.)]
and Chairman, SEBI v. Sriram Mutual Fund & Anr. [2006-TIOL-72-SC-
SEBI] refer and ratio of the same would apply. .....”

(emphasis supplied)

Similarly, in case of Imperial Trading LLC [2005 (181) E.L.T. 29 (Tri.-
Mumbai)], it is held that :

“11. The Commissioner imposed a penalty of Rs. 2.00 lakhs on the
importing firm under Section 112(a) of the Customs Act. The appellant, M/s.
Impex Enterprises, caused the import of goods which are liable to
confiscation under Section 111. Mens rea is not a necessary ingredient for
imposing a penalty under Section 112(a) of the said Act. However, having
regard to the circumstances of the case, we reduce the penalty to Rs. 1.00
lakh.”

(emphasis supplied)

In view of the above, | am of the considered view that the Appellant is liable
to penalty under Section 112 (a) of the Customs Act, 1962. Accordingly, | agree with the
observations and findings of the adjudicating authority and | uphold the impugned order
imposing penalty upon the Appellant under Section 112 (a) of the Customs Act, 1962 and
reject the contention of the Appellant. S A
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8. In view of the discussions made above, the appeal filed by the Appellant is
disposed off in below terms:

i.  The impugned order disallowing the benefit of concessional rate of duty @ 3% for
EPCG Scheme under Notification No. 103/2009-Cus., dated 11.09.2009 on the
subject machinery imported in the name of the Appellant is upheld;

ii. The impugned order confirming the demand of Customs Duty amounting to Rs.
29,58,881/- being the duty foregone at the time of import of Capital Goods under
EPCG Licence in terms of Notification No. 103/2009-Cus., dated 11.09.2009,
along with interest is upheld;

ii. The impugned order confiscating the subject imported Capital goods under
Section 111 (o) of the Customs Act, 1962 and subsequently imposing redemption
Rs.1,49,71,732/- fine under Section 125 (1) of the Customs Act, 1962 is upheld;

iv.  The impugned order appropriating the amount of Rs. 4,50,000/- by encashment
of the Bank Guarantee No.: 0130912 IFG000018, dated 21.12.2012 for Rs.
4,50,000/- issued by the Allahabad Bank, Bombay Market, Surat towards the
confirmed duty demand is upheld; '

v. The impugned order imposing penalty of Rs. 2,95,888/- under Section 112 (a)(ii)
of the Customs Act, 1962 is upheld;

09. Accordingly, the appeal filed by the Appellant is disposed off in above terms.

s

(Amit Gupta)
Commissioner (Appeals),
Customs, Ahmedabad
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3. The Additional Commissioner / DC of Customs, ICD-Sachin, Surat.
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