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This copy is granted free of cost for the private use o f thc person to whom it

is issued

ffcr{ffi sd}ftqq o1 EftT 129 ffS r 1) (qtflt962

FrsFdfud *ffi ft Hrq-d & strrry C 61t qfr 5e vr|* t 3rq+ el
rnra c-6qgl orm d fr $r e{rt{r a1 qrfr qff drftcs fr : u-61 & 3r{t

.rrq-t sfuEzsgm sfus tr,Ira-fi risfrq-{1, ftf, dTrmq, (rttrgr ftqm) d-{rd

rTrrf, rr{ frd 61 f+0ffq onilcc q-Ed o-t eoa ?.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect

of the following categories of cases, any person aggrieved by this order can

prefer a Revision Application to The Additional Secretary/Joint secretary

(Revision Apptication), Ministry of Finance, (Department of Revenue)

Parliament Street, New Delhi within 3 months from the date of

communication of the order.

gKfud .lfFT,zo.d". relating to :

(6( t sq C anqrh-d ot{ qrs.

any goods imported
TFII qRd

pfl=r qr rort c rrg qTo qT Bq rnrdl ett=I st B-dt qri e ftq
qrd g:ilt a qri rrt rlr tsiF rnrdr Rrt;r qt gart rrs rTrf, qff qrrr fr

crd fr 6-fr d.
any goods loaded in a conveyance for importation into India, but whtch are

(€(

(b) lnot unloaded at their place ofdestin

of such goods as has not been unl

unloaded at such destination are

unloaded at that destination.

ation in India or so much of the quantity

oaded at any such destination if goods

short of the quantity required to be

rrfrq
o{tf}id
Grtflrd

(TI (

3

srRrftqq le62 + $tqp v f,trl sgb'

errrfi +1 erqrqlff

e-{rg rrg

d-da {o'
Palrment of drawback as Pro

the rules made thereunder.

vided in Chapter X of Customs Act, 1962 and

&rul IE{ TiITfl UTt6tI q-qa iF-.fl

frrsb sffirfu eF+1 qiq a1 qrsrfr ork ss ft'trtq ffiRq-a iFrll-qrd

fr'Tn d+ srBg 
'

The revision application should be in such form and shall be verified in such

manner as may bc specified in the relevant rules and should be accompa:ried

by:
(6) (tIa,razo &' rE €.e orSq@ I 3{ T(,

{s onecr of q qftqt, ftrr+1 \'6'qft fr qqm +fr +l qrntrq {qE

"rn 
6rr aG{

a) 4 copies of this order, bearing Court Fee Stamp of paise hfty only in

copy as prescribed under Schedule I item 6 ofthe Court Fee Act, 1870

rrtrr& t' .:rorm urq {€ 4

(b) 4 copies of the Order-in-Original, in addition to relevant documents, if any

3flTff al a nfrqr

6\

l-.

GD

4 copies of the Application for Revision.
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(q) &rsl ErTr , le62 (sql sqilleral i
fttrfkd etfl d c{-q {$-d, uts,Es-s,qd eit+ ffiu c-a t. sfr{ } +rfia +rm B

i u. zoor-6suq ql fi qr4qr r.r000/-(Fqg \rm EqR c1-1 t, +ff ff cIqET d, fr
wq fua Urr-dg & ycrFrfi qsn fl.om.o 01 d sFdqi. qft Vffi., qirfl rrql qrq,

d.rm rrql tlg at TrRr BiT Fqq gs'dr€r qr ust a-c d d tfr stfr *'tr-q fi
r.zoor- efu qE \rfi drts fr o{fq-fi d d pts }. Fq fr T. r oo oi-

The duplicate copy of the T.R.6 challan evidencing paJrment of Rs.2007 -

(Rupees two Hundred only) or Rs.1,000/- (Rupees one thousand only) as

the case may be, under the Head of other receipts, fees, fines, forfeitures

and Miscellaneous Items being the fce prescribcd in thc Customs Act, 1962

(as amended) for filing a Revision Application. lf the amount of duty and

interest demanded, fine or penalty levied is one lakh rLlpees or less, fees as

Rs.200/- and if it is more than one lakh rupees, the fee is Rs.10O0/-.

4 rkl 1q. 2 3{cIItIT SfdI wtrftrr qfr

qfr rs .ilt{r * rn-{f, Tf,qs 6-rilr d d a fiqr{ffi ffiftqq 1e62

sfl Errr 12e g (1) *'.:rtftq uYd ff.q.-: fr frcr{-i+., adq silr{ {ffi
ofu Q-dr a-r orfl-d c{Rr+.-{ur }'wqa ffifua qi w erfts qt{ so.}l]
In respect of cases other than these mentioned under item 2 above, any

person aggrieved by this order can file an appeal under Section 129 A(1) of

the Customs Act, 1962 in form C.A.-3 bcfore the Customs, Excise and

Service Tax Appellate Tribunal at the following addrcss :

silr( go-o io

'.,]

or qfrfrqorltropr, slffi *fiq frd
c
A

B

ustoms,
ppellate

ench

Excise &

Tribunal,
Service Tax

West ?onal

tlcFI,

rd, sRrr{Er, 3rdtr{rql(-

, 1e62 d tlrtl 12e g (5) srftc, frqr{@.
ffiRe-d {-tr1e62 qfi qnl 12e q (1) + stfl-{ s{ft( &' qrq

qrBq-
d-mn +i

Under Section 129 A (61 of the Customs Act, 1962 an appeal under Section

(3 129 A (1) of the Customs Act, 1962 shall bc accompanie dbyalceof
6RI CFIT TT T llffi'
qr srr$ 6-c d A

n q-dr fr,fr Sqr{-@ orRffir8
qTGr tT?rr ernqt rrqr iig et {6-q frE Erc Fqg

ESIR T'qg.

here the amount of duty and intcrest demandcd and penalty levied by any

officer of Customs in the case to which the appeal relates is five lakh rupees

or less, one thousand rupees;

(q) q6r riftrorfr il{r qirfl rlrn {ffi'
st{ qrq iruI drnql rrqr qrs of rs-q frq dr{s Fqq * 3du-fi d Af6-r

sqt qErs drs fr e{f€r6 q d d; qiq Ef,R Tqg

where the amount of duty and inte rest demanded and penalty levied by any

officer of Customs in the case to which the appeal relates is more than

five lakh rupees but not exceeding fifty lakh rupees, fivc thousand rupees ;

qdt frtS dur{ffi o{Rrorfr ERT CIIIT TTIII {glD'

sfu qrq aqT trrnqr rrrn (s o1 toq qqrs ErcI 5-qq fr srlso d il;
ii-s EflR Tqq.

fr^rtrr+w
380016
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+
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wherc thc amoJ.rt of duty and interest demanded and penalty levied by any

(c) officcr of Customs in thc case to which the appeal relates is more than fifty

lakh rupees, ten thousand rLlpees

{s qq {@ %10 3l{l q{, q6i{@qT

{@ q-d es fuqT( fr t, qr qe & z 1 o effl o-ri qt, qOi i,=sd (g fr-{K fr B, 3tffo r€r
qqqT 

r

(s)

An appeal against this order shall lie before the Tri

penalty, where penalty alone is in dispute.

bunal on payment of lO%o(d)

6

Under section 129 (a\ of the said Act, every application

Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any

other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a

tto. rne{r e ftrq cr rreM ol gtnri
orfto , - erqil Gd) erfte qr cfi4-fr{ qa

{-ffi.

dr{rTIII&f2I 9URTStkI (g)

3{-eI
-l-q,ftrfr nd-f{b gT ftqq;T fts(6.)

&61 ilrdqltrsq 3{rif{AIIRrdqTqtus
qrE 6I H(trfiFqi sgTq d+

made before the

fee of five Hundred rLlpees.

d\.rr

+
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1.1 M/s Puneet Industries Private Limited, Plot No. 228616, Sardar Park, Opp.

Madhavbaug, Waghawadi Road, Bhavnagar-364OO2 (herein after referred to as

the "Appellant for the sake of brevity) has filed the present appeal against Order-

In-Original No. 397/CUS-REF/2024-25 dated 18.12.2024 (herein after referred

to as the "impugned order") issued by the Assistant Commissioner, Customs

Division, Bhavnagar (herein after referred to as the "Adjudicating Authority).

1.2 The Appellant had imported a vessel MV LA SPIRIT for breaking up/

recycling at Plot No. 120, Sip Breaking Yard Sosiya, P.O. Manar, Bhavnagar and

had liled self-assessed Bill of Entry No. 9168732 dated 07.12.2O18 under section

46 of the Customs Act, 1962.

1.3 There were some dispute with regard to assessment of customs duty of the

Fuel and Oil (Fuel Oil, Marine Gas Oil, Lub. Oil) contained in Bunker Tanks

inside/ outside the engine room of the vessel. Importer claimed that Fuel and Oil

contained in Bunker Tanks inside/ outside the engine room ofthe vessel was to

be assessed to duty under CTH 8908 along with the vessel. However, the

Department, was of the view that Fuel and Oil contained in Bunker Tanks were

to be assessed to duty under respective CTH of Chapter 27 and accordingly the

bill of entry was assessed to duty of Rs. 12,81 ,90,1961-. The respective Bill of

Entry was assessed provisionally for want of original documents.

1.4. Hon'ble CESTAT, Ahmedabad vide its orders A/11792-11'851 12O22 dated

17.1O.20221O1.12.2022 has held that the oil contained in the Bunkers Tanks in

the engine room of the vessel is to be assessed to duty under CTH 8908, along

the vessel coming for breaking up. Further, in adherence to aforesaid order

le CESTAT, it has been decided by the Assistant Commissioner, Customs

, Bhavnagar in Final Assessment Order No. 241 l2468076lSBy 12024-

d 23.1O.2023 that Bunker Tanks containing oil arc to be treated as part

CSSCl's machinery and the Oils containcd in them arc to bc classified under

cTH 89OB along with thc vessel, as covcrcd undcr para 2(b) of circular no.37 196-

cus Dated og.o7.1996. The bill oi entry was hnally assessed to duty of Rs.

12,73,56,915/- vide Finai Assessment Order No. 24112468076158Y /2023-24

dated 23.10.2023 passed by the Assistant commissioner customs Division,

Bhavnagar.

1.5 Consequent to Final Assessment order No. 241/2468076lSBY 12023-24

dated 23.7O.2023 passed by the Assistant commissioner, customs Division,

l0Lt^r/tl
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Bhavnagar, the Appellant frled a refund claim of Rs 7'06'680/- under Sectton

25 of the Customs Act, 1962'

l.6TheAdjudicatingAuthorityobservedthattheAppellanthadfailedtoprove

the incidence of customs duty has not been passed on to any other person and

this the Adjudicating Authority vide the impugned order sanctioned the refund

ofRs.7,06,678/-intermsofSection2Tofl]neCustomsAct'andcreditedthe

same to Consumer Welfare Fund.

1.7 Being aggrieved by the impugned order, the Appellant preferred the present

appeal.

2. Ground of Appeal submitted by the Appellant

2.|TheAppellantsubmittedthattheimpugnedorder.in.originalissuedby

the respondent authority is not proper, righteous, just and not in accordance

with the provlsions of the Customs Act, 1962, (the Act), Customs Rules' (the

Rules) and instruction / circular issucd from time to time by the CBEC' and CBDT

(Customs), New Delhi' The impugned order appears totally wrong and iniquitous

therefore the same needs to be quashed urgently and

relief/ immunity to the appellant sSrmpathetically mainly

to

on

issue timelY

the following

grounds. The synopsis, facts and grounds contended in the present appeal memo

are compendiously summarized as under which leads to hling of this appeal. The

Hon,bleCommissionerofCustoms,(Appeals),Ahmedabadistherebyhighly

prayedtokindlyexaminethefollowingvariouslawprotectinggroundsdeveloped

bytheappellantforkindexaminationwithreferencetotheprovisionaslaid

down in the Act & the Rules, and to consider it sjrmpathetically as well as on

merits while deciding the present appeal and to issue a judicious and timely

order ultimately granting immunity to a bonafrde unit which the respondent

authority appears completely failed in this case'

2.2. Tine Appellant submitted that it is known to all and an undisputed

as admitted fact that in Ship Breaking Yard, Alang the pattern and pra

decide the sale value of a import of a vessel is mainly based on the formirk

"As is where is Basis"" The total value of a vessel/ship which includes Ship

as well as Ship's stores and Balance Bunker/fuel if any as available on Board o'f-

the vessel on its import time. The import sale price is being charged and

recovered per LDT of the concerned / respective vessel for the entire vessel. In

other words, no separate price on balance stores and Bunker/fuel is being

charged and recovered separately by the foreign sellers. Sir, so far Assessment

practice is concerned for a ship imported for Breaking purpose at Alang at the

afi-,{L
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material time for customs classification and Assessmcnt of the customs dutv
was as follow:-

(i) That the vessel was being classified under the customs Tariff Heading (crH)

89.08 of the customs Tariff Act including Bunker/fuel oil stored and contained

in the inside storage tanks of thc engine room dcpartmcnt of the vessel and

(ii) as against rest of the balance Bunker/fuel as containcd and stored in the

outside tanks ofengine room department of thc vesscl was to be classified under

its own merits say under CTH No. 27 .1 O of thc 'lariff Act.

(iii) The eatable and othcr storcs if any in balance and as available wcre also

being classified on its own merits.

2.3 This (above said) was the pattern and practice of classification and

Assessment of Customs duty for a vessel imported for breaking purpose was in

force during the past period prior and say up to the year to 2Ol6-tZ. However

during the year 2016-L7 onward the department based on certain instructions

from higher authority changed the pattern of classification and Assessment of

Customs duty in as much as the Bunker/fuel stored and contained in the inside

storage Tanks of engine room department of the vcssel was ordered and thereby

started to be classified under its own merits say under CTH No.27,10 and

proposed to be charged Customs duty at the applicable rate of Customs duty as

framed/defined under CTH No. 27.10., and as a followed up action the

department had started to issue of a speaking order in all past cases to that

effect proposing changed in classification and levy of differential Customs duty

if any to that extent say under CTH. 27.10. The Appellant and other ship

breaking units was at the material time wanted to clear their vessel for beaching

during high water tide and to avoid express lega1 dispute with the department

classified the Bunkers/oil stored in the inside tanks of the engine room

department of the vessel under CTH No. 27.10 as strictly directed by the local

toms authority. Sir, therefore Customs duty paid on such differential amount

nker/oil stored and contained in the inside storage tanks of engine room

ent of the vessel, under protest rescrving right to claim it in future as

d. The assessment was made provisionally for want of original import

ments and chemical test of the respective Bunker/ oil item as discussed

above. The said speaking order was issued to other ship Breaking units was

challenged before the higher Appellate authority up to the door of the Hon'ble

CESTAT, Ahmedabad which finally resulted in favour of the Assesses/Ship

Breaking units ofAlang/Sosiya, who had filed an appeal as discussed in the brief

facts of the case as narrated above. Sir, in this circumstances whatever

differential Customs duty (on higher side) paid earlier by the Appellant was paid

under protest and said disputed amount so paid was not shown at material time

fr

't,
I

\lis

L
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an)rvruhere in Appellant's financial Books of Accounts/Ledger etc The appellant

as well as Respondent authority at material time was also not knowing/aware

whether the appeals so filed in the matter will fall in favour of the Appellant or

otherwise. Sir, fina11y during final assessment on the basis of CESTAT'

Ahmedabad's above discussed order the Bill of entry of the Appellant found

certainportionofCustomsdutyrecoveredinexcessbythedepartmentandasa

followedupactionissuedtheFinalAssessmentorder(FAo)asstatedand

discussedindepthasaboveandthereforethepresentrefundamountariseand

claimedbytheAppellant.Sir,therefore,boththesideitwasnotexactlyknown

right from beginning whether how and when disputed issue will be finaliy solved

and settled by the Appellate authority and consequent upon payment involved

will be solved/settled by the Higher Appellate authorities and consequent upon

refund of excess payment of customs duty will arise. Sir, therefore under such

an untoward situation as well as uncertain situation the Appellant has not

shown the disputed amounts so paid as "Receivable" from the Govt., in future in

their Books of Accounts and Ledger etc... during the relevant frnancial year. Sir,

excess payrnent of customs duty came to the knowledge of the Appellant as well

as the respondent authority only after issue and release ofthe Final Assessment

order (FAO) which has been issued purely on the basis and guidelines of the

Hon. Tribunal order as discussed above. The appellant have therefore filed the

subject Refund claim which has been objected by the department in this way

and dealt with as discussed in the subject OIO'

2.4 T:ne Appellant further submitted that on simple perusal of above untoward

situation depicted by the Appetlant it abundantly leads to prove that there is no

any serious fault or mistake has been occurred by the Appeliant in this entire

subject issue being the Appellant was not aware and sure about fina1

outcome/result of the various Appeals filed for the disputed issue either it wiil

be resulted in excess payment made of the customs duty and Refund thereof

willarise.Similarly,departmentwasalsonotawareaboutdecisionof 3l cr

Appellate authority/Tribunal. Sir, at this stage the appellant respectfully

a practical remedy that the appellant is quite ready to pay the app

amount of income Tax on the Refund amount of excess paJrment 15 1nV

this case if the propcr and appropriate authority passes an order gran

appellant,s present refund amount involved in this Appeal case. The appellant is

also ready to give an undertaking in this regard when proper and suitable order

wili be issued by the Appellate authority. The action of the Appeilant by not

showing this amount as receivable from Govt', in their Books of

Accounts/ documents/ Ledger etc. during relevant financial year was not done

studiedly and it is in the nature of venial error therefore it may kindly be

$i
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considered to be a bonafide and genuine mistake on the part of the Appellant.

sir, the Refund amount in this case is not a meagre or small one but it is
considerable high and loss of such big amount would be proved as a great

financial loss to the Appellant. sir, such action of not paying our legitimate

amount but to be credited to consumer welfare Fund has its deep recurring

effect on the Appellant's company's financial status being presently there is No.

of BiIl of entry of the appellant are still pending with the department waiting for

finai assessment and if such adverse decision is taken in every case by the

department it will completely damage the Appellant's financial position and de-

track the business factor being the amount was paid by all legitimate way and

shown as debit at relevant time in the appellant's relevant financial Books of

Accounts/documents/ledger etc.. sir, such situation will also create a dismal

and crippled atmosphere for the business of the appellant. it is reiterated that

such adverse decision has a recurring effect on the Appellant firm and would

create a dismal atmosphere in Appellant's business factor and activities. The

Appellant further submitted that such decision of not paying the refund amount

to the appellant will definiteiy crippled the business of the Appellant. Therefore

the Appellate authority is highly prayed to kindly intervene in this whole matter

considering it Appeilant's bonafide and trivial mistake and thereby to issue an

order ultimately granting Refund amount involved in this case which may solve

the appellant's financial situation and the appellant will strongly stand in the

global Ship Breaking market as well as local market in the present crisis

days/ era.

2.5 The Appellant further submitted that it is observed by the Appellant that the

Respondent authority actually desire to know from the appellant that the duty

amount so claimed in this subject case as Refund has been shown as

"RECEIVABLE" in the Balance Sheet or otherwise and that such amount has

own as "EXPENStr' in the Appellant's profit and loss accounts. Sir, in this

the appellant wish to point out that having shown as "RECEIVABLE" in

e Sheet or having shown as "EXPENSE" in profit and loss accounts does

o facto leads to a conclusion that incidence of duty has been passed on to

ppellant's Buyers or any other person(s). Sir, in this behalf the appellant

firmly rely upon the recent decision in the case of M/s. Chambal Fertilizer and

Chemicals Ltd., V/s. Commissioner, CGST, Udaipur l2123l l7l) G.S.T.L. 171

(Tri-Del), in which it has been held by the Hon'ble Tribunal that "Fact is that

amount deposited was accounted as expense in the profit and loss account could

not be made basis to hold that the incidence of duty has been passed".

2.6. Tbe Appellant further submitted that the quantity of Oil and Fuel, is/are

incidentally imported with the Ship not as a regular import cargo are being sold

.,,&
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by the appellant as a by-products only arising out of activity of Ship Breaking'

The Appellant mentioned that although duty is charged by the Customs

departmentonthevaluenotifiedtotheStateTradingCorporation(STC)'ONGC'

IOCL etc.., the actual value at which fuel and oi1 are sold by the Appellant in the

marketismuchlowerasthisfuelandoilareinthenatureofBunker(Remnant

fuel) and not as a fresh stock. The appellant here submits that removal of fuel/oil

is more in the nature of complying with thc regulatory norms and as such

althoughitsclearancefetchnodutyincidenceischargedandrecoveredfromthe

Buyers/ person(s). Sir, since the Customs duty paid on such fuel and oil at the

time of import of ship do not form a part of such items, therefore the appellant

firm1y says and submit that the question of applicability of bar of unjust

enrichment does not arise in the present case. sir, it is admitted fact that the

appellanthadnotimportedexclusivelysaidBunker/oilitemsaSimportbutit

was affiliated item imported with the vessel being no vessel can run in mid sea

water without appropriate, sufficient and adequate quantity of Bunker/oil' Sir'

the appellant strongiy reliance upon on a Judgement of High Court in the case

of Commissioner of C. Ex. V/s. Advance Steel Trrbes Ltd ,

2.7 TheAppellant further submitted that it is also admitted and undisputed fact

andknowntoallandalsouniversallyprovedthattheAppellanthadinfactnot

imported exclusively said quantity of Bunker/oil items as an import item but it

was received as an affiliated item imported with the vessel being no vessel can

run in mid and high Sea water without appropriate, sufficient and adequate

quantity of Bunker/oil. Therefore before passing an order-in-Appeal' the

appellant highly prays that this vital point may kindly be screened carefully and

then to decide the subject appeal to remove the unnecessary and unlawful

injustice created by the Respondent authority'

2 . 
g. The Appellant further submitted that as demanded by the Responderlt

authority the appellant had obtained a certi{icate dated 2l'0{'2024 iss

the Appellant's Company's Chartered Accountant Hemant R' Shah

Ahmedabad, (A copy is Enclosed herewith) and had also submitte

Respondent authority earlier belore passing the subject OIO Sir,

d {to

,tt d1n

,

certificate it is specifically stated and certified by the said C.A. that in this sub)e(-t''-

case the customs duty claimed as Refund by the claimant/Appel1ant, the duty

involved therein has n<lt been passed on to any Customers/Buyers/persons at

the time of selling of thc said disputed goods in the market. sir, therefore the

appellant strongly believes that on the basis of the above certificate the doctrine

of unjust enrichment does not attract in the present case. Sir, kindly examine

the contents/text of the said certiltcate and legal element sympathetically with

reference to the certificate issued by the above C.A. and thereby to allow the

$ Page 10 of 22



Filc No. 5/49-456/CUS/JMN/2024-25

present appeal ultimately to grant the subject Refund amount early with due

interest due thereon. Sir, the said certificate was earlier submitted to the office

of the Respondent authority by the appellant. Sir, however the respondent

authority ignored the above certificate and not passed the present refund claim

for cash payment. Sir, therefore it clearly proves that the authority has also

damaged the sanctity of the provisions of the statute. Sir, moreover no personal

hearing was allowed to the appellant to discuss thc vital issue with efficacious

manner by the appellant or his consultant or to thc above C.A., with reference

to the above certificate and issued the present OIO in fully arbitrary manner and

financially damaged the appellant. This vital point may kindly be examined while

disposing the subject appeal.

2.9 The Appellant further submitted that in the present case the appellant has

claimed refund of Rs.7,06,678/- right from beginning and claimed the amount

after deducting the amount of IGST availed as an Input credit. Sir, however it is

clearly established that the Respondent authority totally failed to notice this vital

point and issued the subject FAO without observing and deducting the IGST

amount availed as Input credit by the appellant and thereby committed a great

mistake while finalizing the subject FAO and before it is issued. Sir, therefore as

discussed above the said authority has no right in the eyes of legal to issue

correction in amount so calculated earlier in his FAO and after issue of his

subject FAO. Sir, therefore the subject 01O is totally issued with an unlawful

manner and required to be dismissed.

2.10 The Appellant further submitted that certain vital, precious and meritorious

words/stricture which has been expressed and passed in various

pronouncements and verdict issued by the higher judicial forums while dealing

certain identica-l cases of rejection of refund amounts of incentive scheme

orts.

.......that substantive compliance is sufficient wherc factum of import duty

subsequent sale of said imported goods is not in doubt, incentive scheme to

grant Refund of import duty scheme being a benehcial scheme, it should be

interpreted liberally and asscsses or exporters should not be disappointed for a

minor lacuna".

(B).........."that substantive benefit cannot bc denied by the authority for mere

technical violation when other vital ingrcdients are complicd by the assess"'

(C)............"that Refund of import duty il any paid on thc imported goods cannot

be denicd when the sufficient proof of rcccipt of duty paid goods and its

subsequent sale is available with the assess".

\\
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(D) CCE 2001(128) ELT-4T6 (CEGAT SMB) in the case matter of M/s Supreme

lndustries V/s. CCE whcrcin it was pronounced by the Hon' Tribunal as under;

'.Refundofimport/exporldutyisabeneficialpieceoflegislation,departmentis

expected to take a liberal view in case of technical violations -

2.ll.TheAppellantfurthersubmittedthatitisestablishedinlawparlanceas

underwhichhastobestrictlyaccepted,appliedandcorrsideredbyallthe

concerned adjudicating authorities for sake of maintaining sanctity of the law

and also constitution of lndia'

. .. . .. .... . ."that every power e ither statutory or under common 1aw must be

exercised by the authority lawfully, reasonably and in good faith lf the power is

exercised unlawfully, improperly, unrcasonably or in bad faith' the exercise of

powerisbadandtheactionillegal.Therefore,theadjudicatingofficerhasto

exercise power bonafide and in good faith in accordance with 1aw'"

Further, "lt is also well settled law that where an authority makes an order

in exercise of a quasi-judicial function, it must record its reasons in support of

the order it makes"

2.12. Tne Appellant further submitted that in the subject case the respondent

authorityhasnotappliedtheaboveformuiainwordandspiritaswellasnot

exercisedhisvestedpowerproperlyandingoodfaithwhiledisposingthepresent

case. Thercfore, whatcver unlawful attempt and attitude shown while disposing

the present case by the respondent authority may kindly be removed promptly

by allowing the subject

relief/immunitY.

appeal of the appellant with consequential

2.13. The Appellant further submitted that in light of the appellant's above

withanyfurtherrecordsandsubmissionrelatedtopresentrefundcaseifanyor

as demanded by the Appellate authority' Sir, therefore' it is highiy requested to

kindly grant a chance of personal hearing before deciding the present appeal'

2.14. Tne Appellant further submitted that the grounds existing in present

appeal and as depicted or delineated by the appellant are on its preliminary

study and examination appears quite genuine one and therefore the appeliant is

Ln
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submission which is purely based on factual situation of the entire case ma
A\

the appellant is sure that the Appellate Authority will be fully agreed with'

appellant's above submission/ reply as well as contents noted in

Err

VAIlO1fS

pronouncements as discussed abovc' However, if any doubt is still persis

the matter the aPPcllant ready to explain in person with efficacious manner
1S

r'!il
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2.15. The Appellant further submitted that the balance of convenience is entirely

in favour of the appellant and therefore finally prays that the impugned order of

the respondent authority to be set aside as prayed and to al1ow the present

al with consequential relief to the appellant which is the exact need of the

t. Sir, hna11y the appellant has full crcdence on the Appellatc Authority

ll take out the appellant from present crux and tangle situation. (0). Sir,
I

to sum up the issue the appellant TCSCIWCS his/their right to

d/ annul/ insertl alter I delete / engraft f rnodify/ and to amplify in his/their

above reply at any time but before deciding the appeal finally.

2.16. Tlne appeliant therefore craves leaves to pray before the Hon. Commissioner

(Appeals) Customs, Ahmedabad.; Relief claimed in appeal:

(i) To set aside and quashed the subject Order-in-Original (01O) No 397/CUS-

REF I 2024-25 dated 18. 12.2024 passed by the Assistant Commissioner of

Customs, Bhavnagar (i.e. Respondent authority) under which the Appellant's

\I

\-
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approaching before the Appellate Authority for speedy justice in the entire case

issue. Sir, the appellant is a very old assesses of the C. Ex. & Customs

Department and also very old in their present business. Further the entire

management of the appeliant is also well conversion with the entire mechanism

of classification, assessment, Refund and payment of various import duties and

Govt., dues of any department/ agencies . Therefore, the present petition is not

leading with the routine and casual reasons and with a sole purpose to develop

any undue dispute and litigation with the department and ultimately to gain

benefit. But the appellant in fact is in possession of certain valid, cogent,

unimpeachable, concrete and lawful reasons/grounds and documents as

contained in their present case and aiso fairly and honestly discussed in the

aforesaid various Para. In addition to the above, it is also submitted that bare

perusal of statement of facts it definitely transpires that it was not a deliberate

attempt of the appellant to submit refund claim with defective documents and

avail refund amount with unlawful manner and subsequently to develop undue

litigation with the department being the appellant is fully matured and

constantly engaged in their present business activities and therefore the

appellant never contravened the statutory provision intentionally. The appellant

has developed the present petition for sa-ke ofjustice and therefore requested to

consider the relief as being prayed in the present petition. The appellant has

fairly disclosed and delineated all the relevant facts, situations and

circumstances of the case with all essential and cogent documcnts it is now up

to the appellate authority to glean it and pass a judicious order granting

immunity to the appellant being the present case is quite fit on merits for

acceptance.
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Refund claim of Rs - 7 ,06,67I I - was sanctioned but instead of paying it by credit

in the Bank accounts of the Appellant or in cash, ordered to be credited to the

ConsumerWelfareFundundertheprovisionsofsection2Toflk,eCustomsAct,

and thereby passed total injustice to the appellant'

(ii) Consequent upon kindly to issue reiief and immunity to the appellant as

permitted under the 1aw and to pass such order that the iegitimate high amount

oftheRefundmaybepaidbytheRespondentauthorityimmediatelywithdue

interest, due thereon at the applicable rate of interest'

(iii) To examine the text of the c.A. certificate dated 21.09.2024 filed with this

appeal and to examine, to accept and also to consider the said certificate issued

bythecharteredAccountantoftheAppellantandfinallytoallowthesubject

Refund case

AND (iv) To grant personal hearing to the appellant'

3. PERSONAL HEARING:

Opportunrty of personal hearing was granted to the Appellant' Shrl Rahul

Gajera appcarcd for pcrsonal hcaring in vrrtual mode on 02'O7 '2026 wherein he

re iterated writtcn subnlission filcd during the appeal He also submitted that

thc issuc is no longcr rcs inl.cgra and is covered by the decision of Hon'b1e

Tribunal in the case of v/s. Dynamic Ship Breakers Pvt Ltd - customs Appeai

No. 10511 of 2025.

4 DISCUSSION AND FINDINGS:

4.1 I iind that thc date of the impugned order is 78'12'2024 and the Appellant

filed appeal on 03.01 .2025 therefore, the appeal is filed well within the time

period of 60 days prescribed under the provisions of scction 128 ofthe customs

Act, 1962.

4 .2. 1 find that the matt

of pre-deposit of 7 .5%o

the Customs Act, 1962

er pertains to the issue of refund thus there is no qu

of duty demanded as prescribed under Section

4.3 The Customs Division Office, Bhavnagar was requested for submiss

comments of the appeal filed by the Appellant vide letter 10.06.2025 but no

comments have been received by this office till date therefore, I am taking up the

issue for decision based on the facts of the case and documentary evidence

available on record.

4.4 | have carefully gone through the case rbcords, show cause notice and

correspondlng order passed by the adjudicating authority and the defense put

e

t
ih t LJ

rJt
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forth by the Appeliants rn their appeal. The following issues arise for

determination:

i) Whether the Appellant is eligible for refund of Rs. 7,06,628/- by

directly crediting it to their bank account instead of crediting the same

to Consumer Welfare Fund.

4.5 It is observed that the appellant had imported vcssel for breaking

up/recycling and filed Bill of Entry No. 9 168732 dated, 07 .72.20 18 under Section

46 of the Customs Act. 1962. There was dispute in respect of classification of

Fuel and Oil (Fuel Oil, Marine Gas Oil, Lub Oil), which was settled by the Hon'ble

CESTAT, Ahmedabad, vide its Orders Al 11792-tt85tl2022, dated

17.IO.2O22/O1 .12.2022 wherein it was held that the oil contained in the

Bunkers Tanks in the engine room ofthe vessel is to be assessed to duty under

CTH 8908, along with the vessel for breaking up. The Bills of Entry were assessed

provisionally. Subsequently, the Bill of Entry was finally assessed vide Final

Assessment Order No. 241124680761SBY 12023-24 dated 23.\O.2023 passed by

the Assistant Commissioner, Customs Division, Bhavnagar. Consequently, the

appellant had filed refund claims along with Certificate dated 21.09.2O24 issued

by C. A. M/s Hemant R Shah & Co. wherein it is stated that the Appellant had

paid Customs duty of Rs. 12,81,90, 1961- and has taken Input Credit for IGST

amount of Rs. 11,09,36,818/-, charged total amount of Customs Duty of Rs.

1,72,53,378 to its profit and Loss Account as expenditure and an amount of Rs.

Nil is claimed as receivable from Customs Department under the heading of

Current Assets and Loans and Advances in the Balance Sheet for the Financial

Year 2018-19. The Certificate aiso verified that this receivable amount of Rs. Nil

has been carried forward in the audit reports in the subscquent years till date

d therefore , certified that the incidence of Customs Duty of Rs. 7,06,680/-

d as refund has not been passed on to any other person

e adjudicating authority has on scrutiny of the refund claims observed

Appellant has submitted CA Certificate which neither disclosed the

f supporting documents on the basis of which such certificate was

issued not financial records viz. copy of Audited Balance Sheet etc. had been

provided. In this connection it is observed that the Board in its Circular No.

07 l2OO8 dated 28.05.20O8 has stressed upon the need to go through the details

of audited Balance Sheet and other related {inancial records, certificate of CA

etc., which are relied upon, to vcrify as to whcthcr thc burdcn of duty and

interest as the case may be, has not been passed on to any other person as for

the doctrine of unjust enrichment. The findings of the adjudicating authority in

the impugned order is as under:

S

e

o

\)
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,,7.1 I haue gone through the case lout and circulor cited bg the claimanf I find

that the case lau and- Circular are not releuant in the issue as far as clause of

unjust enichment is concemed. I find- that uhen the element of ang duty paid on

anygoodsisd'ebitedtoPurchaseAccountwhichisformingpartoftheProfit&Loss

Account,asacardinalaccountingprinciples,thenthesaidelementofdutg

becomes a part of the cost of the good-s. As such, uheneuer such goods are sold at

alaterstagetothebugers/customers,theSalesPricefetchedforsuchgoodsi.s

consideredasinclusiueoftheelementofdutgpaidthereonsuchgoods,

accordinglg, here in the case it is obserued that the incidence of customs dutg paid

at the time of import of goods k passed on to the bugers/ customers at the time of

ifssalesintheformolsalesPice.Infact,Statutoryproui,sionofSection2SC

prouidesforind'icationofamountofdutgpaidinallthedocumentsrelatingto

assessment, sales inuoice, and other like d-ocuments, the amount of such duty

whichulillformpartofthepriceatwhichsuchgoodsdretobesold,whichisnot

done by the claimant in the instant case. once the amount of customs dutg paid

is d-ebited. as cost to purcltase under Proftt & loss and non-fulfillment of obtigatory

cond-ition of Section 28C unutd be suffirient enough to conclude that Sales Price of

the goods bear entire Customs d"uty paid on such goods' Under such

circumstances, the grant of refund- of Customs Dutg ulould tantamount to receipt

of refund- of customs dutg from customers as uell as exchequer, u.thich witl get the

claimant unjustlg eniched,. [Reliance placed on the Final order No. A/3O122'

30123/2023d-ated1.6,2023pa'ssedbgtheHyderabadBenchofCESTATin

Departmental Appeals No. 3OO10-11/2023 in cose of sachdeu ouerseas Fitness

Put Ltd & Nitgasach Fifness Put Ltd.l

7.2 The claimant has submitted a copg of certificate i'ssued bg C'A' M/ s HEMANT

R SHAH & CO. dated 2 1.og.2024 uherein it is stated that Rs. Nil has been shorun

as receiuable from customs department under heading of cunent assets or other

current assets or loans and ad-uances in balance sheet for the F.Y. 2018-1

Rs. lfrl has been caried forward- in the oudit report in the subsequent fin

9 and

gears till date. Thi.s imptied that the dutg paid u.tas shou-tn as expenditu

J}

\

formed part of Profit and loss account of the claimanL Therefore,
tr'asa e

position in latu that uhere the claimont has itself treated the refund amoun

as expenditure and not as "claim^s receiuable", the claimant cannot be said to houe 
'

passed the test of unjust enichment. Thus the claimant hauing failed to proue that

incidence of customs d-uty has not been passed on to ang other person, the amount

of refund- insteod of being paid to them is liable to be credited to the consumer

\!
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4.7 Accordingly, the adjudicating authority has sanctioned the refund claim of

Rs7,06,678/- in terms of section 27 of the customs Act, 1962 and credited the

same to the consumer welfare fund vide the impugned order.

4.8 I have perused the relevant section 2T l1A) and 2z (2) ofthe customs Act,

1962 ar:d same is reproduced as under:

( 1A) The application under sub-section ( I ) shall be accompanied. bg such
documentary or other eui.d.ence (including the documents referred to in
section 28C) as the applicant may furnish to establish that the amount of
dutg or interest in relation to which such refund is claimed was collected

frorry or paid by him and the incidence of such d.uty or interest, has not
been passed on bg him to any other person.

(2) If, on receipt of ang such application, the lAsslstant Commi_ssioner of
Customs or Deputy Commissioner of Customsl is satlsled that the uhole
or anA part of the [duty and interest, if any, paid on such duty] paid bg the
opplicant is refundable, he may make an order accord.inglg and the amount
so determined shall be credited to the Fund :

Prouid.ed that the omount of [dutg and interest, if ang, poid on such dutg]
os determined bg the [Assistant Commi,ssioner of Customs or Deputy
CommLssioner of Customsl under the foregoing proui-sions of this sub-
section shall, insteod of being credtted to the Fund, be paid to the opplicant,
if such amount i,s relatable to

(a) the [duty and interest, if any, paid on such dutg] paid by the
importer, lor the exporter, as the case maA bel if he had not passed on the
incidence of such [duty and interest, if any, paid on such dutg] to ang other
person;

(b) the [dutg and interest, if ang, paid on such dutg] on imports made
by an indiuidual for his personal use;

(c) the [duty and interest, if ang, paid on such duty] borne bg the
er, if he had not passed on the incidence of such [duty and interest, if
paid on such dutAl to ang other person;

the export duty as specified in section 26;
I

drau-tback of dutg payoble under sections 74 ond 75;

[(g) the dutg paid in excess bg the importer before an order permitting
clearance of goods for home consumption ts made where -

,s
t

(4 such excess paAment of dutg is euident from the biLl of entry in the
casc of self-assessed bill of entry; or

\ur^"i98+-
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0 the [duty and interest, if ang, paid on such duty] borne by any other
such class of applicants os the Centrol Gouernment may, bg notiftcation in
the Official Gozette, specifg:
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(ii) the dutg actu'a\lA paA able i-s reflected tn the reassessed bil| of entrA

in the case of reasse'ssment:l

Prouided further thrzt no notification und-er clause (fl of the first prouiso

shatt be issued unless in the opinion of the Central Gouernment the

inckTence of fdutg oncl interest, if any, poid on such duty] has not been

passed on bg the persons concemed to ang other person'

4.g I have also pcrused Section 28 D of the Customs Act ' 1962 and same is

reproduced as under:

.SECTION 28D. Presumptton that incidence of dutg has been passed on to

the buyer. - 
EuerA person uho has paid the dutg on anA goods under this

Act shall, unLess the contrara is proued bg him, be deemed to haue passed

on the full incidence of such dutg to the buger of such goods'"

From plain reading of t:re above legal provisions, it is clear that the appcllant

wasrcquiredtosubmitdocumentaryevidencctoestablishthattheamountof

duty in relation to which thc refund is claimed was paid by him and thc incidence

of the duty has not bccn passcd on by him to any other person' As per Sectron

2gD of the customs Act, 1962, the burdcn of proof is on the appellant to

cstablish that thcv harl not passcd on the incidence of duty paid' Thus' until and

unlesstheappellantsatisfieswiththcrelevantdocuments,indicatingthefact

thatithaspaidthedutl'andthesamehasnotbeenpassedontothecustomers'

such a claim cannot bc acceptcd 'lherefore, until the contrary is proved' there

is a presumption provicled under thc statute that thc duty has bcen passed on

to the buyer.

4. 10 It is undisputed that the goods in question have been sold to buyers and

the transactions arc strown as palt of Profit and Loss Account. Further, it is

observed that thc appcllant had submrtted certificate issued by c A M/s I-Iemant

R Shah & co. whcrcrn it is stated that thc incidence of custom Duty paid on

bunkcr (oil and fuels) has not been passed on to the buyer of the goods or

other person. The CA certificate submitted by the appe1lant neither disclos c

details of the supporting documents on the basis of which such certificd te

issued nor financlal records viz- copy of Audited Balance Sheet' Sales I

Erf (\

1\
,, ,i

.,/\'

E]

etc.AspertheBoardCircularNo.0Tl2008dated28.05.2008whereini

been stressed upon the need to go through the details of audited Balance Sheet

and other related financral records, certificate of cA etc., to verify as to whether

the burden ol duty anci interest as the case may be, has not been passed on to

any other person as for the doctrine of unjust enrichment

4.1 1 The dctails of Ccrtificatc datcd 2 1 .o9.2024 issued by c.A. M/s Hemant R

Shah & Co., submittcd along with appeal is as under:

lll

!\t

L,
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"We, Hemant R. Shah & Co, 1/A, Vithalbhai Bhauan, aboue Sardar Patel Colony

Rlg underbridge, [Jsmanpura, Ahmedabad certifu that un haue uetified the

financtal accounts of M/ s. Puneet Industries Priuate Limited, hauing office and

works at Plot No 120, Alang Ship Breaking Yard, Alang PO Manar, Bhaunagar -

3641 5O for the flnancial year 2O 18-2O 1 9. We haue checked their books of accounts

and records relating to uessel "M V LA SPIRIT'imported for breaking/ recgcling

under IMO 8024014 uiz., Bill of Entry No 9168732 Dated 07.12.2O18. It b ueifted

that M/ s. Puneet Industries Priuate Limited has paid total custom duty of

Rs.12,81,90,196 (comprising of IGST Rs.l1,09,36,818 qnd Custom Duty of

Rs. 1,72,53,378) on O7. 12.2018 on import of said ship/ uessel,

It i.s ueified that out of the Custom Duty of Rs. 12,81,9O,196, M/s. Puneet

Industries Piuate Limited has taken Input Credit for IGST amount of

Rs. 1 1, 0 9, 3 6, 8 1 B, charge d total amount of Custom Dufu of Rs - 1, 72, 5 3' 3 7 I to its

Profit & Loss Account as expenditure and an amount of Rs. /Vrl b claimed as

receiuable from Custom Department under the heading of Current Assets or Other

cunent Assets or Loans and Aduances in the Balance sheet for the Financial Year

2018-1g.It r.rs also ueified that this receiuable amount o/ Rs. ivrl has been cani.ed

forward in the audit reports in the subsequent aears till date and therefore it is

certilied that incidence of Custom Duty of Rs. 7,06,680 claimed as refund has not

been pa.ssed on to anA other person.

whateuer stated aboue is true and correct to the best of our knotuledge ond belief."

4.12 The Chartered Accountant/appellant has not submitted any documents

to substantiate that the incidence of duty claimed as refund has not been passed

on by him to any other person. Further, I also find that the Bill of Entry was filed

during the year 2ol8-19 and the certificate has failed to give any reasonable

certificate regarding carrying forward of the amount titl thc year the Appcllant

(3r efund application. The Appellant has also failed to given any evidence

ng the fact that there was no unjust enrichment on the part of the

i
O24. T]ne CA has in the said Certificate made a bald statement that the

dence of customs duty claimed as refund has not been passed on to any other

person without any supporting documents. Therefore, the cA certificate

produced in this case without supporting documents cannot be considered for

discharging the burden of unjust enrichment.

4.13 It is further observed that the chartered Accountant's certificate alone is

not the conclusive proof of having not passed on the incidence of duty to the

customers. A certiflcate of chartered Accountant is just a corroborative evidence

only as held by the Hon ble High Court in the case of Commr. of C' EX',

t
IE

s
I
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Aurangabad Versus Toyota Kirloskar Motors Ltd [2010 (256) E.L.T' 216 (Kar.)].

The Hontle High Courtb view was not disturbed by the Hon ble Supreme Court

vide [2011 (27 41 D.L.f .321 (S.C.)]. Further, in a number of decisions, it has been

held that Chartered Accountant's ccrtificates alone is not a sufficient evidence to

discharge the burden cast upon the appellant to prove that incidence of duty has

not been passed on to the customers. Further, it is the 'incidence of duty' and

not the duty as such which is required to be shown to have not been passed on

from the sale record, balance sheets and other related documents. In this regard,

I rely upon the following case laws:

Shoppers Slop Ltd. - 2018 (8) G.S.T.L. a7(Mad.l

BPL Ltd. 2O1O l259j E.L.T. 526 (Mad.)

crompton clrcavcs Ltd. - 2011 (22) S.T.R. 380(1'ri. - Mum.)

UOI v. Solar Pcsticides Pvt. Ltd. reported in [2000 (1 16) E.L.T.

401(s.c.)l

M/s Ispat Industries Ltd Vs Commissioner of Customs (Mumbai)

- 120 1 5-'noL-6 1 4-CES'|AT-MUMl.

(i)

(ii)

(iii )

(i")

(v)

4.14 Further the Honble Supreme Court in the case of Sahakari Khand Udyog

Mandali Ltd Vs Commissioner of C. Ex. & Cus [2005 (181) ELT 328 (SC)] has

held that before claiming a relief of refund, it is necessary for the appellant to

show that he has paid the amount for which relief is sought and he has not

passed on the burdcn on consumcrs. Further, the Honble Supreme Court in

the case of Union of tndia Vs Solar Pesticides Pvt. Ltd. [2000 (116) ELT 401

(SC)l has held that "the expression "incidence of such duty" in relation to its

being pa.ssed on to another person unuld take it within its ambit not only the

po,ssing of the dutg directly to another person but also cases u)here it is passed

on indirectly". The burden of proof is on the appellant to establish that they

had not passed on the incidence of duty paid. Therefore, until the contrary is

proved, there is a presumption provided under the statute that the

been passed on to the buyer. Therefore, the appellant in the present

failed to cross the bar of unjust enrichment.
t.

du dl 9I

i
I

N
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4.15. The Appellant in the present appeal has cited the judgment of H

CESTAT in the case of M/s Dynamic Ship Recyclers Pvt. Ltd. The Tribunal in

its order No. 10875- I lO17 /2025 dated O4.11.2025 has held as under:-

" 13. Considered. This court finds force in the releuance of ca^se laut cited bg the

appellanL In the peculiar situation of this case when the goods haue been

euentuallg sold at prbe far less than the assessed ualues of the goods. Thi,s

Court particularly finds that this matter is couered bg 2O15 (347) ELT 637 (Tn-

ration Vs. C.C.E (Import andDel.) in the matter o/ Business Ouerseas Co

P age 20 of 22
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General) Neu Delhi Luherein bg majority uieut it was held that the goods

imported and sold @t a loss that is when cost prbe u)as more than the sale price

during the period in dbpute and same fact was certified by Chartered

Accountant. The importer has dulg dbcharged burden of proof bg producing

Chartered Accountant's Certificate, burden shifted to reuenue to proue recouery

of extra cost from the Customers by producing more euidence. Reuenue has

fatled to aduance ang euidence to rebut Chqrtered Accountant's Certificate.

1 3. 1 This Court ftnds that the situatinn b no different in this case. Therefore, the

majoitA uiew of the cose (cited supra) sho.ll applA to the facts and circumstance

of thb ca.se al"so. And once the Chartered Accountant Certifbate has certifled an

aspect the onus shift on the department. Similar uiew also emerges from the

decision of 20O6 (202) ELT ala @ad) in the matter of Commbsioner Central

Excise Vs. Flou.t Tech Power as also tn the matters in 20 I 7 (357) ELT 104 I (Tri.-

Ahd.) of Equinox Solutions Ltd Vs. CCE Ahmedabad, as well as in 2013 (29O)

ELT 386 ffn Ahd.) in the matter of Interplex Indb Put Ltd Vs. CC Ahmedabad.

This Bench has taken a uieu that euen production of Chartered Accountant

Certificate shifts the onus to the department.

13.2 Thi.s Court jinds that in instant case not onlg Chartered Accountant

Certijicate is on record certifging the fact of not passing on the dutg but al"so

additionallg factum of selling belout cost is also on record which has also been

taken into consideration by uarious judicial rulings ctted by the appellants as

aboue, to hold that this fact i,s enough to rebut the presumption of dufu hauing

been passed.

14. In uieut of the forgoing, it is clear that the appellant haue produced enough

idence to indicate that the bar of unjust-enrichment is not applicable to them

the controry department has not brought ony tangible euidence to

e the onus shifted on it. In uiew of the foregoing, appeols are allowable.

allowe d u-tith consequential relief.

ls allowed with consequential relief."

4.16 On perusal of the above judgment it can be deduced that the Tribunal

has categorically mentioned that the appellant has produced enough evidence

to indicate that the bar of unjust-enrichment is not applicable to them.

Further, the appellant also produced evidence indicating the fact that they

have sold the goods below the cost of the goods before thc Tribunal. Thus, I

find that the judgment of the Tribunal is not universally applicable in all

n
I

\
I

similar cases

ui
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4.17 I also find that in the present case the submission made by the Appellant

do not fulfill the criteria set by the Tribunal in deciding the issue of unjust

enrichment in favour of the Appellant' The issue of selling the goods lesser

thanthecostpriceisalsonotwellestablishedbytheAppellantandtheC'A.

certifrcate submitted by the Appellant is devoid of propcr findings in view of

Board Circular dated 07 l2OO8 dated 28 05'2008

4.iSFromtheabove,Iamoftheconsideredviewthattheburdenofprooflies

on the appellant to demonstrate that the incidence ofduty has not been passed

ontothebuyerorendcustomer.Inthisregard,theCharteredAccountant's

certificate, is not sufficient by itselfto discharge this burden. Such a certificate

is merely corroborative in nature and must be supported by documents and

records which are duly prescribed by the ICAI' These documents must be

diligentlyanddulyenlistedsothesamemaybereferredto.Inviewofthe

failure to provide sufficient evidence to overcome the bar of unjust enrichment'

I am ofthe considered opinion that the appellant has not made out a case for

refund'Accordingly,theappealfiledbytheappellantisliabletoberejected.

5 In view of the above, I do not find any infirmity with the impugned order and

he same is upheld. The appeal filed by the appellant is disallowed'
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(Vishwajeet Singh)

Commissioner (APPeals),

Customs, Ahmedabad
Date: ....07.2O26F. No. S/49-456/CUS/JMN 12024-25

By Registered Post A.D/trmail

M/s Puneet Industries Privatc Limitcd, Plot No 2236l6' Sardar l)ark' Opp'

Madhavbau g, Waghawadi lload, Ilhavna gar 3 64 OO2'

Copy to

1. The Chief Commissioner of Customs, Gujarat' Custom House'

Ahmedabad. (e mail: ccoahm-guj(a;nic 'in )'

2. The Commissioncr, Customs(Prcv), Jamnagar

1. The Deputy/ Assistant Commissioncr of Customs (Rcview)' Commissioner

of Customs, Customs(Prev), Jamnagar'

2 Guard File.
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