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1 [ug ufa 39 «feg & Pslt gwah & foe gwa & & ot @ Red T ug
Gﬂft%&nwé

This copy is granted free of cost for the private use of the person to whom it |
Is issued.

2. | Mo Sfufraw 1962 @ URT 120 & & (1) (gyr SRy & arshe
| mm*mﬁmﬁmﬁwm@mﬁ
| ITEd W BT Bl Al g9 Ry @) wiw @ adke @ 3 W ¥ eiew
R wfa/Rige afa (smaeT wxtes) . R dEey, (mﬁﬁlﬂmm
_‘wnf T3 fowelt &) gadlerr amaes e % waa 2.

' Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect
‘ of the following categories of cases, any person aggrieved by this order can
prefer a Revision Application to The Additional Sceretary/Joint Sceretary
(Revision Application), Ministry of Finance, (Department of Revenue) |
: Parliament Street, New Delhi within 3 months from the date of |

l communication of the order.

\ Prafafes wefRe TSR/ Order re lating to :
'(E(I%ﬁaa‘amﬁamﬁaﬁﬁma

(a) jany goods imported

(@ Wﬁmmﬁ%ﬁmﬁmmﬁﬁmmﬁmm
‘menwmmwmwwmaﬁ%%qmﬁm
HIE JAR A WH W U1 IW T ®IME W IAR T AT @) aEn § srifad
AT ¥ @ g
ian_\/ goods loaded in a conveyance for importation into India, but which are

(b) |not unloaded at their place of destination in India or so much of the quantity

of such goods as has not been unloaded at any such destination if goods

unloaded at such destination are short of the quantity required to be |
unloaded at that destination.

@1 ( | mryres afifraw, 1962 ¥ i xaznw%mﬂqmnt{ﬁmﬁ%
ded Yoo ol @t sreraft.

= % |
‘ (( Payment of drawback as provided in Chapter X of Customs Act, 1962 and
I

[the rules made thercunder.

3 gFHemr wdeA uA Ea Prowed ¥ RARE sy d wege s e
\mmmmﬁmwwaamuﬁm@aw
Waﬁmﬁm e

'The revision application should be in such form and shall be verified, i such™
L
manner as may be specified in the relevant rules and should be ace ompnn}e'd

[by :

.@‘ﬁftﬁwmm%ﬂ'c{'ﬂGGﬂﬂiﬂl%G{tﬂ:{ﬁU’fﬁHﬁ»‘qﬂt{a{ﬂﬂW{

'WB’HTHT%Q

{z'a]_I 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one
copy as prescribed under Schedule 1 itemn 6 of the Court Fee Act, 1870.

l(@)mmami%smmqﬁsﬂ%waﬁquﬁmqﬁﬁ |

| (b) | 4 copics of the Order-in-Original, in addition to relevant documen ts, if any

@M | gﬂﬂ&rm%f%-rqmﬁﬁquﬁm

! (c] 4 copies of the Application for Revision.
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(@) | Y& 3TdeT aR R & forg wmrges siftfam, 1962 @ur wwifm) A
- Fuila ot ot s Rfte, Wi, gus, wsdt 3R fafay weY & <id & s arrar 2
- H ¥, 200/-RFYY & H AT F.1000/-(FIC TH gR 7T ), o oft angen g1, @
| fRrd Yira= & ganfore gem 8.6 @Y &Y ufewd. afe grew, wim mar sare, |
| T AT €8 B /IR SR WUY U IRE U7 S FH E Al P B & WU F
L w200 3R afe Ue @ @ e g d B & U F.1000/-
‘ The duplicate copy of the T.R.6 challan cvidencing payment of Rs.200/- |
(Rupees two Hundred only) or Rs.1,000/- (Rupees one thousand only) as
‘ the case may be, under the Head of other receipts, fees, fines, forfeitures
| and Miscellancous Items being the fee prescribed in the Customs Act, 1962
| (as amended) for filing a Revision Application. If the amount of duty and

| interest demanded, fine or penalty levied is one lakh rupees or less, fees as
I Rs.200/- and if it 1s more than one lakh rupees, the fee is Rs. 1000/ -.

’T__'_irdﬂ 2%&%%%%%@%%%13@@%'

Jfd 9 AT T 3MTed HeYH Il g o 4 dAgesd gy 1962
@1 YRT 129 T (1) & 9 wid v -3 & Wayes, Sy Iae gob
SR WA wR odte ftevur & wHe Pafaf@d o woenfta v wwd §

In respect of cases other than these mentioned under item 2 above, any |
person aggrieved by this order can file an appeal under Section 129 A(1) UF|
the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and |

Service Tax Appellate Tribunal at the following address :
?ﬂ"-‘{ﬂlﬁﬁ S‘hgﬂE{ Jddlg YJeh d ?{Eﬂ Customs, Excise & Service Tax
Y 3uiferg sfftvevur, ufdndt ey tﬂ3 Appellate Tribunal, West Zonal

|

|

' ' Bench |
|

| E’_ﬂﬁ Hl%m a@?ﬂ?ﬁ Hd T, Prepe | 2nd Floor, Bahumali Bhavan.
WW qd, SURdl, 3gHeETS Nr.Girdhar Nagar Bridge, Asarwa,
016 Ahmedabad-380 016

| 5. |zﬂm‘gc—tﬁa{ﬁ:ﬁm 1962 ®I URT 129 T (6) & e, Fmyes afufay,

| 1962 @I YRT 129 T (1) & 9 orftg & wy Fufafea oo Jau a=
Under Section 129 A (6) of the Customs Act, 1962 an appeal under Scction |
129 A (1) of the Customs Act, 1962 shall be accompanied by a fee of -

e @ wrafg amd A ol S deges sifterdt grr A T gew

Ud gull¥ »Uu.
where the amount of duty and interest demanded and penalty levied by any |
officer of Customs in the case to which the appeal relates is five lakh rupees

re /| or less, onc thousand rupcces;

T @ | endte @ wafRa we ot et Suryes sfler® grT ARm T yew
3R =TS qYl e T §8 B IHH Uld ard U & sifte g dfea
¥YU UA ARd @ fUs T g dl; Ui §9R ¥UY

(b) : where the amount of duty and interest demanded and penalty levied by any |

| officer of Customs in the case to which the appeal relates is more than
five lakh rupeces but not exceeding fifty lakh rupees, five thousand rupces ;

@ ot & wrafRa ama o gl el Darges sfie™® g 7w T ges

mwamaﬂmma@aﬁmmmmﬁmaaﬁ

&Y BYR Ul
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' where the amount of duty and interest demanded and penalty levied by _a-n_y_
() | officer of Customs in the casc to which the appeal relates is more than fifty
lakh rupeces, ten thousand rupees
(€) | TE TR & fAeg HRHRU S G, H T Yesb B %10 3T DI W, gl Yoob AT
Yeoh U4 48 AT H €, T8 & %10 e A W, 9gi Fad &8 faare # g, ordie v
SITUAT |
(d) An appeal against this order shall lic before the Tribunal on payment of 10% ||
of the duty demanded where duty or duty and penalty are in dispute, or

penalty, where penalty alone is in dispute.
6. Iad ffufrgy & URT 129 (V) F =aia rdie WIUSHI0T & THE SRR TAS ATdeH |
| UF- (@) Np AW & fore ar rafaa) @) gurA & forg ar fasdt s wate & ferg
| frT U o - - 3ryaT (@) WY T TS UF BT UdTda - & 7T GRIR 3MTded &
1Y ¥UY UTg ¥t &1 e W Fad g1 9. .

Under scction 129 (a) of the said Act, every application ‘made before the
Appcllate Tribunal
(a) in an appeal for grant of stay or for rectification of mistake or for any
other purposc; or’
(b) for restoration of an appeal or an application shall be accompanied by a

fee of five Hundred rupees.
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ORDER-IN-APPEAL

: 9 Brief facts of the case

1.1 M/s Malwi Ship Breaking CO. Plot No. 58(24 D). Ship Recycling Yard, Alang,
Bhavnagar (herein after referred to as the “Appellant for the sake of brevity) has
filed the present appeals against Orders-In-Original 06 to 08 /CUS-REF/2025-
26 all dated 12.08.2025 (herein after referred to as the “impugned orders”) issued
by the Assistant Commissioner, Customs Division, Bhavnagar (hercin after

referred to as the “Adjudicating Authority).

1.2  The Appellant imported following vessels/ship for breaking purpose and
filed bills of entry for home consumption under Section 46 of the Customs Act,

1962. The Bills of Entry werce assessed provisionally assessed for want of original

documents.
Name of the Ship /Vessel | Bill of Entry No. | Date of Bill of Entry
| 4
1 MV AD 90 ' 7968108 22.03.2022
2 | MV DAHA 9721266 $26.07.2022
’3 MV COLORS 9893662 | 09.12.2020 |

1.3. There was some dispute with regard 1o assessment of Customs duty of the
Fuel and Qil (Fuel Oil, Marine Oil, Lube Qil) contained in the Bunker tanks inside
/outside engine room of the vessel /ship. Importer claimed that Fuel and Oil
(Fuel Oil, Marine Oil, Lube Qil) contained in the Bunker tanks inside /outside
engine room of the vessel /ship was to be assessed to duty under CTH 8908
along with vessel. However, the Department was of the view that Fuel and Oil
contained in Bunker Tanks were to be assessed to duty under respective CTH of

Chapter 27.

Hon'ble CESTAT, Ahmedabad vide its orders A/11792-11851/2022 dated

.2022/01.12.2022 has held that the oil contained in the Bunkers Tanks in

th ﬁ gine room of the vessel is to be assessed to duty under CTH 8908, along

Lt
Es

o t Lh{: vesscl coming for breaking up. Further, in adherence to aforesaid order

3’?‘“‘6‘6 Hon'ble CESTAT, it has been decided by the Assistant Commissioner, Customs
Division, Bhavnagar in Final Assessment Order No. 1079/2631159/SBY /2024-
25 dated 11.09.2024 that Bunker Tanks containing oil arc to be treated as part
of vessel's machinery and the Qils contained in them are to be classified under
CTH 8908 along with the vesscl, as covered under para 2(b) of circular no. 37 /96
Cus Dated 03.07.1996. Therefore, in view of the aforementioned judgment of the

Hon'ble Tribunal, all the above mentioned Bills of EEntry were finally assessed as

tabulated below. | leﬁt‘g‘,k&"’
Wb e
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[ SI.No. | Name of the T3l of | Date of Bill : Final assessment | Date  of final ‘
Ship /Vessel Fntry No. of Entry ! Order assessnent

i S MV AD 90 7068108 | 22.03.2022 | Y69/2583862/SBY/2 | 10.06.2024 -

02324 J

| 2 | MV DAHA 9721266 | 96.07.2022 | 1361/2746082/SBY/ | 19.02.2025 |

| , 2024-25 ‘

K MV COLORS | 9893662 09.12.2020 | 1327/SBY/2024 25 ‘é]f@’l’.’éﬁéé'__i

1.5 Consequent to the Final assessment of Bills of Entry the, Appellant filed

refund claim as tabulated below.

i SL.No. | Bill Uf: Final assessment i Date of final | Amount of | Date of filing |
| lntry No. Order . assessment refund filed refund
l |
.
B 7968108 | 969/2583862/SBY | 10.06.2024 75,469/ 18.06.2025 |
| | /2023 24 ; _
2 19721266 | 1361/2746082/SB ' 19.02.2025 1 3,45,585/ | 19.06.2025
| Y/2024-25
3 | 9893662 | 1327/SBY/2024- | 21.01.2025 1,41,621/- [21.06,2025
' | 25
| | | -

The Adjudicating Authority sanctioned the refund claims vide the impugned

orders and credited the same to the Consumer Welfare Fund.

1.6 Being aggricved by the impugned orders, the Appellant preferred the present
appeals.

2. Ground of Appeal submitted by the Appellant

2.1. The Appellant submitted that the impugned order of Assistant
Commissioner by which he has sanctioned the refund of the excess duty paid
and has ordered the same to be eredited in to the Consumer Welfare Fund on
the ground of unjust enrichment is not tenable in law and is liable to be set

aside. He should have ordered the refund to the credit of appellant instead. [he

Appellant further submitted that the adjudicating authority has not (‘onsu‘d(‘ncd &

the submission submitted and ground of refund submitted in the r(‘fundﬂ
application and passes the impugned order, without giving any opportumxy__._]:o‘._ I
be heard in person to the Appellant and passed the impugned order as "cx—par%ié;"}."‘;‘_"_ g
The Appellant further submitted that the act of crediting the sanctioned refund
amount in to the so called Consumer Welfare Fund of the department is not

genuine, correct proper tenable and required to be sct aside.
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2.2  The Appellant further submitted that in fact the Appellant had sold out
the disputed stock of bunkers at very less price prevailing at the time and
sale/removal of disputed bunkers after complction of Provisional assessments.
The Appellant also submitted some sample copics of Sales invoices of Bunkers
as (hercinafter referred to as Exhibit -H collectively it is evident from the Bill of
Entry and the Appellant's Sales Invoices, that the price at which the Appellant
sold the imported Bunkers is much below the import price/value of the Bunkers
on which the duty was asscssed. Therefore, they have not been able to cven
reccover the import price of the Bunkers, much less the duty paid thercon.
Consequently, the question of the Appellant having passed on and recovered
from the buyers, the duty paid on the Bunkers does not arise. Clearly, therefore
the burden of the said duty has been borne by the Appellant and has not been

passed on to any other person.

2.3 The Appecllant further submitted that Chartered Accounts M/s Parshva
Shah & Co., in his three Certificates s all dated 26.06.2025 verified and certified
that, an amount of Rs. 75,469/-, Rs. 3,45,585/-and Rs. 1,41,621/- is receivable
from customs department shown as 'Custom duty Refund Receivable" Account
treating the same as balance sheet item, in the books of accounts maintained by
them for F.Y. 2025-26, & the reccivable amount of Rs. 75,469/, Rs. 3,45,585/

and Rs. 1,41,621/-has been carried forward in the books of account till date and
that therefore that incidence of customs duty or Rs. 75,469/-, Rs. 3,45,585/-
and Rs. 1,41,621/-claimed as refund has not been passced on to any other

person.

2.4  The Appellant further submitted that merely because the duty amount was
debited to expenses in Profit & Loss Account, it does not follow that incidence
thereof was passed on to the buyers, when the price at which the Bunkers were
sold to the buyers, was even less than the import price on which the duty was
assessed. The Appellant further submitted that the Assistant Commissioner has
eded on the premise that since the duty paid on the Bunkers was debited
nses, it must be considered 1o have been passed on to the buyers by the
nt. The said premise on which the Order of the Assistant Commissioner
cd is untenable in law. The Appellant further submitted that it is scttled
that debit of the duty amount to expenses, without corresponding addition
in the import price to arrive at the local sale price, means that Appellant has
absorbed and borne the said amounts and it cannot lead to the conclusion that
the Appellant has passed on the incidence thercof. In the present case, not only
has the Appellant not added the duty amount to the import price to arrive at the
!
\HW
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Jlocal sale price, but in fact, the local sale price is even below the import price on

which the duty is assessed.

2.5 The Appellant further submitted that notwithstanding contain anything in
forcgoing submissions, it is to point out that the Chartered Accountant has
clearly certified in his Certificates d dated 26.06.2025 that incidence of Customs

paid on the bunker (oil and Fucl) ete. has not been passed on any other person.

2.6. The Appellant had relied upon the following settled case laws wherein the
concerned authority has clearly held that “in such cases”, the question of "unjust

cnrichment" does not arise, which are viz;

(i) Elantas Beck India Ltd v CCE-2016 (339) ELT 325: Para 5
(ii) Birla Corporation Ltd v CCE-2008 (231) ELT 482: Para 5
(iii) 2015 (317) E.L.T. 637 (Tri. Del) in case of Business Overscas Corporation v/s

C. C. (Import & General), New Delhi wherein it has been held that;

"Refund - Unjust Enrichment Bar of Goods sold at loss, i.c., cost price was more
than sale price during period in dispute -Retail sale price decreased during the period
in dispute - Higher cost of goods imported when taken into consideration,
manufacturing cost of final product increased whereas retail sale price decreased
Chartered Accountant certified that differential duty not recovered from customers
- Importer discharged burden of proof by producing Chartered Accountant’s
Certificates . burden shifted to Revenue to prove recovery of extra duty paid from
customers by producing positive evidence - Revenue failed to advance any cvidence
to rebut Chartered Accountant’s Certificates - Department not disputed cost data
about manufacturing cost of goods and average sclling price during period in dispute
- Department’s contention that no businessman would sale their goods at loss, not
supported by any evidence - Incidence of duty not passed on to customers - However,
appellants alrcady availed Cenvat eredit of R25,28,755, not entitled to cash rg:furnﬁ.‘".'“"'_‘?j_;:_',_‘._

of remaining ' 10,63,065 - Scction 27 of Customs Act, 1962 /

2.7 The Appellant further submitted before deciding the Appeals thrao‘é@ﬂlod
casc laws may kindly be considered as to whether the provisions of u!i]ﬁ:s‘:"f‘_,_,
enrichment are applicable or otherwise. The submission is submitted without

prejudice to the provisions of Scction 27(2)(g) of the Customs Act, 1962.

2.8 The Appellant further submitted that the in present case, the question of
invoking the provisions of unjust enrichment does not arise. Therefore, the
sanctioned refund amount has been wrongfully credited in to the so called
PR\
l-
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Consumer Welfare Fund/Account which is not proper, correct, justified, tenable

and required to be set aside.

2.9 Therefore, the Appcllant prayed
(i) To set aside the impugned orders and pray to pay the sanctioned refund
amount in cash.

(i1) To grant consequential relief, as deemed fit.

3.  PERSONAL HEARING:

Opportunity of personal hearing was granted to the Appellant. The
Appellant vide letter dated 03.08.2026 have foregone the opportunity of personal

hearing in all the appeals.
4. DISCUSSION AND FINDINGS:

4.1 The date of the impugned order and the date of filing appeal by the Appellant

is tabulated below.

Ir_n_};ugncd Order No, Date of Order ]| Date of Filing  Remark
appeal
| 06/CUS-REF/2024-25 | 12.08.2025 [ 29.08.2025 | File within 60 days of the |
I | | order
| 07/CUS-REF/2024-25 12.08.2025 : 29.08.2025 | File within 60 days of the |
I order
| 08/CUS-REF /2024 25 | 12.08.2025 | 29.08.2025 | File within 60 days of the |
| |

‘ order
| .

Thus, based on the above, I find that the Appellant had the filed the appeal well
within the time period of 60 days prescribed under the provisions of Section 128

of the Customs Act, 1962,

. I find that the matter pertains to the issue of sanction of refund thus there

question of pre-deposit of 7.5% of duty demanded as prescribed under

jon 129E of the Customs Act, 1962,

3 The Customs Division Office, Bhavnagar was requested for submission of
comments of the appeal filed by the Appellant vide letters 09.09.2025 but no
comments have been received by this office till date therefore, | am taking up the
issue for decision bascd on the facts of the casc and documentary evidence

available on record.

4.4 | have carcfully gone through the case records, show cause notice and

corresponding order passed by the adjudicating authority and the defense put

"l
Jlsbwrefe =
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forth by the Appellants in their appeal. The following issues arise for

determination:

1) Whether the Appellant is eligible for refund of differential duty by
directly crediting it to their bank account instead of crediting the same

to Consumer Wellare Fund.

4.5 It is observed that the appellant had imported vessel for breaking
up/recycling and filed Bills of Entry as dctailed below under Scction 46 of the
Customs Act. 1962.

| SL.No. | Name of the Ship /Vessel | Bill of Entry No. Date of Bill of Entry

B MV AD 90 7968108 22.03.2022

! 2 | MV DAHA 9721266 26.07.2022 =T
'3 MV COLORS | 9893662 09.12.2020

| ! |

There was dispute in respect of classification of Fuel and Qil (Fuel Oil, Marine
Gas Qil, Lub 0il), which was scttled by the Hon'ble CESTAT, Ahmedabad, vide
its Orders A/11792-11851/2022, dated 17.10.2022/01.12.2022 whercin it was
held that the oil contained in the Bunkers Tanks in the engine room of the vessel
is to be assessed to duty under CTH 8908, along‘ with the vessel for breaking up.
The Bills of Entry were assessed provisionally. Subsequently, the Bills of Entry
were finally assessed vide different Final Assessment Order Nos. passced by the
Assistant Commissioner, Customs Division, Bhavnagar. The details of final

assessment order and amount of refund filed is as under.

| 8l.No.  Bill of Final assessment  Date of final | Amount of | Date of filing
Fntry No. | Order assessment | refund filed | refund

| |

|1 | 7968108 " 969/2583862/SBY | 10.06.2024 75,469/ - 18.06.2025
| /202324 | |

I3 19721266 | 1361/2746082/SB | 19.02.2025 | 3,45,585/ 19.06.2025
| Y/2024 25 ll

| i 4 = —

3 9893662 | 1327/SBY /2024 | 21.01.2025 1,41,621/- 21.06. 2()2'3 7N

| 25 |
‘ | I f |

26.06.2025 issued by C. A. M/s Parshva Shah & Co with respect to each import.

4.6 The adjudicating authority on scrutiny of the refund claims observed that
the Appellant has submitted CA Certificates which neither disclosed the details
of supporting documents on the basis of which such Certificates were issued not
financial records viz. copy of Audited Balance Sheet cte. had been provided. In

S
\\\iwaﬁr Page 10 of 15
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thig connection it is observed that the Board in its Circular No. 0772008 dated
28.05.2008 has stressed upon the need to go through the details of audited
Balance Sheet and other related financial records, Certificates of CA ctc., which
are relied upon, to verify as to whether the burden of duty and interest as the
case may be, has not been passed on to any other person as for the doctrine of

unjust enrichment.

4.7 Accordingly, the adjudicating authority has sanctioned the refund claims in
terms of Scction 27 of the Customs Act, 1962 and credited the same to the

consumer welfare fund vide the impugned order.

4.8 1 have perused the relevant Section 27 (1A) and 27 (2) of the Customs Act,

1962 and samec is reproduced as under:

(1A) The application under sub section (1) shall be accompanied by such
documentary or other evidence (including the documents referred to in
section 28C) as the applicant may furnish to establish that the amount of
duty or interest in relation to which such refund is claimed was collected
from, or paid by him and the incidence of such duty or interest, has not
been passed on by him to any other person.

(2) If, on receipt of any such application, the [Assistant Commissioner of
Customs or Deputy Commissioner of Customs] is salisfied that the whole
or any part of the [duty and interest, if any, paid on such duty] paid by the
applicant is refundable, he may make an order accordingly and the amount
so determined shall be credited to the Fund :

Provided that the amount of [duty and interest, if any, paid on such duty/
as determined by the [Assistant Commissioner of Customs or Deputy
Commissioner of Customs| under the foregoing provisions of this sub
section shall, instead of being credited to the Fund, be paid to the applicant,
if such amount is relatable to

(a) the [duty and interest, if any, paid on such duty] paid by the
orter, |or the exporter, as the case may bel if he had not passed on the
Nence of such [duty and interest, if any. paid on such duty| to any other

the [duty and interest, if any, paid on such duty] on imports made
an individual for his personal use;

(c) the [duty and interest, if any. paid on such duty| borne by the
buyer, if he had not passed on the incidence of such [duty and interest, if
any, paid on such duty| to any other person;

(d) the export duty as specifted in section 26;
(e) drawback of duty payable under sections 74 and 75;
1
) @@\'&V‘LL,_..

Wt T
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{f) the |duty and interest, if any, paid on such duty| borne by any other
such class of applicants as the Central Government may. by notification in
the Official Gazette, specify:

/lg) the duty paid in excess by the importer before an order permitting
clearance of goods for home consumption is made where —

(1) such excess payment of duty is evident from the bill of entry in the
case of self assessed bill of entry; or

(i) the duty actually payable is reflected in the reassessed bill of entry
in the case of reassessment:|

Provided further that no notification under clause (f) of the first proviso
shall be issued unless in the opinion of the Central Government the
incidence of [duty and interest, if any, paid on such duty| has not been
passed on by the persons concerned to any other person.

4.9 | have also perused Section 28 D of the Customs Act, 1962 and same is

reproduced as under:

“SECTION 28D. Presumption that incidence of duty has been passed on to
the buyer. — Every person who has paid the duty on any goods under this
Act shall, unless the contrary is proved by him, be deemed to have passed

on the full incidence of such duty to the buyer of such goods.”

From plain reading of the above legal provisions, it is clear that the appellant
was required to submit documentary cvidence to establish that the amount of
duty in relation to which the refund is claimed was paid by him and the incidence
of the duty has not been passed on by him to any other person. As per Section
28D of the Customs Act, 1962, the burden of proof is on the appcllant to
establish that they had not passed on the incidence of duty paid. Thus, until and
unless the appellant satisfies with the relevant documents, indicating the fact
that it has paid the duty and the same has not been passed on to the customers,
such a claim cannot be accepted. Therefore, until the contrary is proved, t]?fcrc

i ! | o f
is a presumption provided under the statute that the duty has been passdd- oy
.'?' \

to the buyer. \ %\
e

4.10 It is undisputed that the goods in question have been sold to buyers aﬁdu
the transactions arc shown as part of Profit and Loss Account. Further, it is
observed that the appellant had submitted Certificates dated 26.06.2025 issuced
by C A M/s Parshva Shah & Co. wherein it is has been verified that the Appellant
has paid customs duty vide different challans for the import. It is further verified
vide the aforementioned Certificates that the Appellant has taken input tax
credit of IGST and shown total amount of customs duty as expenditure in profit

and loss account. jconsidering profit and loss accounts for F.Y. 2021-22 and F.Y.

\ 1;,'.4\’
Wb~
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2025-26 (till dated)} and an amount of Rs. 75,469/-, Rs. 3,45,585/-and Rs.
1,41,621/-has been shown receivable from customs department and the same
is shown as “Customs Duty Refund. Receivable” account. The Certificates
further states that amount receivable has been carried forward in the books of
account till dated and therefore further certified that the incidence of customs
duty has not been passed on to any other person. | find that the C.A. Certificates
madc a bald statement that the incidence of customs duty claimed as refund has
not been passed on to any other person without any supporting documents.
Therefore, the CA Certificates produced in these cases without supporting
documents cannot be considerced for discharging the burden of unjust
enrichment. The Appellant has also failed to given any cvidence indicating the
fact that there was no unjust enrichment on the part of the Appellant during the

Financial ycar 2025-26 as the refund were filed on dated mentioned para supra.

4.11 Further, as per the Board Circular No. 07 /2008 dated 28.05.2008 wherein
it has been stressed upon the need to go through the details of audited Balance
Sheet and other related financial records, Certificates of CA cte., to verify as to
whether the burden of duty and interest as the case may be, has not been passed

on to any other person as for the doctrine of unjust enrichment.

4.12 1 also find that the CA Certificates does not certify the fact the incidence
of duty has not been passed to the customer by the Appellant. The Chartered
Accountant/appcllant has also not submitted any documents to substantiate
that the incidence of duty claimed as refund has not been passed on by him to
any other person. Further, [ also find that the Bill of Entry was filed during the
year 2021-22 and the Certificates has not given to give any Certificates regarding
carrying forward of the amount till the year the Appellant filed refund
application. The Appellant has also failed to given any cvidence indicating the
fact that there was no unjust enrichment on the part of the Appellant during the
ancial year 202425 as the refund was filed on 18.03.2025. Therefore, the CA
icates produced in this casc without supporting documents cannot be

idered for discharging the burden of unjust enrichment.

It is further observed that the Chartered Accountant’s Certificates alone
is not the conclusive proof of having not passed on the incidence of duty to the
customers. A Certificates of Chartered Accountant is just a corroborative
evidence only as held by the Hon ble High Court in the case of Commr. of C. EX.,
Aurangabad Versus Toyota Kirloskar Motors Ltd [2010 (256) E.L.T. 216 (Kar.)].
The Hon ble High Court’s view was not disturbed by the Hon ble Supreme Court

vide [2011 (274) E.L.T. 321 (S.C.)|. Further, in a number of decisions, it has been

held that Chartered Accountant's Certificates s alone is not a sufficient evidence

to discharge the burden cast upon the appellant to prove that incidence of duty
[ [}
ke el B
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has not been passed on to the customers. Further, it is the ‘incidence of duty’
and not the duty as such which is required to be shown to have not been passed
on from the sale record, balance sheets and other related documents. In this

regard, I rely upon the following case laws:

(i)  Shoppers Stop Ltd. - 2018 (8) G.S."T.L. 47(Mad.)

(i)  BPL Lid. - 2010 (259) E.L.T. 526 (Mad.)

(1)) Crompton Greaves Ltd. - 2011 (22) S.T.R. 380(Tri. - Mum.)

(iv)  UOI v. Solar Pesticides Pvt. Ltd. reported in [2000 (116) E.L.T.

401(8.C)| .
(vl M/s Ispat Industries Ltd Vs Commissioner of Customs (Mumbali)
[2015- TIOL-614-CESTAT-MUM|.

4.14 Further the Hon’ble Supreme Court in the case of Sahakari Khand Udyog
Mandali Ltd Vs Commissioner of C. Ex. & Cus |2005 (181) ELT 328 (SC)| has
held that before claiming a relief of refund, it is necessary for the appellant to
show that he has paid the amount for which relief is sought and he has not
passed on the burden on consumers. Further, the Hon'ble Supreme Court in
the case of Union of India Vs Solar Pesticides Pvt. Ltd. [2000 (116) ELT 401
(SC)| has held that “the expression “incidence of such duty” in relation to its
being passed on to another person would take it within its ambit not only the
passing of the duty directly to another person but also cases where it is passed
on indircctly”. The burden of proof is on the appellant to establish that they
had not passed on the incidence of duty paid. Therefore, until the contrary is
proved, there is a presumption provided under the statute that the duty has

been passed on to the buyer. Therefore, the appellant in the present case has

failed to cross the bar of unjust enrichment.

4.15. From the above, I am of the considered view that the burden of proof lies
on the appellant to demonstrate that the incidence of duty has not been passed
on to the buyer or end customer. In this regard, the Chartered Accountant’s
Certificates , is not sufficient by itself to discharge this burden. Such a

Certificates  is merely corroborative in nature and must be supported b

documents and records which are duly preseribed by the ICAL Thégy,
documents must be diligently and duly enlisted so the same may be ref tgd
1o. In view of the failure to provide sufficient crvidéncc to overcome the b %

unjust enrichment, 1 am of the considered opinion that the appellant has
made out a case for refund. Accordingly, the appeal filed by the appellant is

liable to be rejected.

4.16 Accordingly, | hold that the adjudicating authority has correctly credited
the refund to Consumer Welfare Fund. | find no reason to interfere with the

findings or the conclusions recorded in the impugned orders.

3Gl
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5. In view of the above, I do not find any infirmity with the impugned orders and

the same is upheld. The appeals filed by the appellant are rejected.
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aredlaras/ INTENDENT
‘I.',I._" ¥ T (), St (Vishwajeet Singh)
CUSTOMS {AFPEALS), AHMEDABAD Commissioner (Appeals),

Customs, Ahmedabad
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