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1 | ug i 3 e & frelt SUANT & TG {UG | &1 ST & 197 TH 98 WIR} T T B,

This copy is granted free of cost for the private use of the person to whom it is issued.

| -
2. | durges Afufgw 1962 &Y Rt 129 S Y (1) (@ur W) & srifi= Frafafaa 3t & amal

& Wy # 318 e 59 AW | AU B STed HegH Hdl &1 4l 39 Ay B Wiy A ada
‘ﬁanﬁ%%&amwﬁmﬁgﬁaﬁawﬁaﬁmﬁﬂm. (Rrorea fawm) swe Anf,
74 et &Y gdterur amde wRgd s aed 8.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
| categories of cases, any person aggrieved by this order can prefer a Revision Application to The
| Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance, (Department of

Revenue) Parliament Street, New Delhi within 3 months from the date of communication of the order.

Fufafaa wafRa ardwmorder relating to -

(®) 49 & =U H aifad sl Ara.

(a) lany goods exported

(@) | HRd H T $ g B! aga A @rar 741 A HRd # 396 e RTF R IIR 7 T /A
g1 I o0 VI U JaR &1 & forg sriféra Arer SaR 7 94 X 971 39 T=0ed I ) Jaik T
ATe Bt AT § Sifére wrer | 8.

| any goods loaded in a conveyance for importation into India, but which are not unloaded at their place
of destination in India or so much of the quantity of such goods as has not been unloaded at any such
(b) |destination if goods unloaded at such destination are short of the quantity required to be unloaded at
that destination.

|

(

(M A Afufam 1962 F g X auT IuS JdH F¢ U Al & ded Yew aradt @t
3rerarft.

c) ' Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder.

}T Gefur AMdeH T Wa FraATad! # [ATGE WReT A WRgd ST 21 fored oria gaa o

! st 3R 39 & w1y Frafif@a srem dau g ot

The revision application should be in such form and shall be verified in such manner as may be
| specified in the relevant rules and should be accompanied by :

(@) | BIE BT Tae,1870 & WG 6.6 AT 1 &b U (UG [HT T HIAR 0 AW B 4 W,
et o ufa & varw U9 9 =maTey gow fee o g TR,

a2 e
(a) | 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed unc_!'é.r. _7‘*\
| Schedule 1 item 6 of the Court Fee Act, 1870. (S i ‘\
(@) WrEE qTdw! & IeTal WY el AT DI 4 WiedT, gie a1 - BERemy, |
(R ) :
S i ) )
(b) | 4 copies of the Order-in-Original, in addition to relevant documents, if any : -"'-\ f/‘{‘ /J
(M | gdtern & forg amdeT @ 4 whoai N xS
e | L

(c) 2 copies of the Application for Revision.

(9) | GENEOT ATde SR B B [oTg ATHT[EE USRI, 1962 (TUT FTRa) & FruiiRd B off 3
e, vt qus st ok fafdy wel & ofid & arefl amar @ § 3. 200/-(Fww 3 1 51T $.1000/-
(FUT TS g 773 ), star ot arwen €Y, | wra Rra ywar & waiiore gar &em.e 35 &) ufiai.
afe e, AT YT ST, AT AT &8 @1 M SR T U OTE aT SeE su el a N v
| FUHF.200- 3R afe T wrE / fire 71 & e S =9 F %.1000/-

(d) | The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two Hundred only)
or Rs.1,000/- (Rupees one thousand only) as the case may be, under the Head of other receipts,
| fees, fines,_ forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962
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(as amended) for filing a Revision Application. If the amount of duty and interest demanded, fine or '
penalty levied is one lakh rupees or less, fees as Rs.200/- and if it is more than one lakh rupees, the
fee is Rs.1000/-. ‘

WT . 2 5 ol Giad Al & e o WTHE] S W A O1S 18 i 39 H1eN § omed |
HEGH ST gl af @ Siarges Afufam 1962 &Y URT 129 T (1) F 3t wid Hu.-3 # darges
Hg IaTE Yoo SR Aar 2 srdte sif¥rewvor & wwer Frafafd v w srfla w2 gd @ '

In respect of cases other than these mentioned under item 2 above, any person aggrieved by this |
order can file an appeal under Section 128 A(1) of the Customs Act, 1962 in form C.A -3 before the
Customs, Excise and Service Tax Appellate Tribunal at the following address '

ATAT[e®, Ha1d IdTe Yob d 9al B Huieg | Customs, Excise & Service Tax Appellate |
siftrepvor, ufdsdh =g s Tribunal, West Zonal Bench.

! -

a3t e, SgaTel Wae, e TRYRATR ga, | 2™ Floor, Bahumali Bhavan Nr Girdhar Nagar

3Nl eHaldla-380016 Bridge, Asarwa,
Ahmedabad -380 016

AreTgres STUfTaH, 1962 31 URT 129 T (6) & e, Wamgres ofufyaw, 1962 $t uRT 129 T (1)
& el ondte & Wy FPfif@a yeo dow 817 Tifge-

Under Section 129 A (8) of the Customs Act, 1962 an appeal under Section 128 A (1) of the Customs
Act, 1962 shall be accompanied by a fee of -

(@)

it @ wratard aHd § wigl e HTes SRR GIRT 7 74T e A TS T ST |
41 ¢ Pt 7B H Uld @G ¥UY I1 IHA $H g1 a1 T g9 v

(a)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the |
case to which the appeal relates is five lakh rupees or less, one thousand rupees;

dter | Frafud Ard J ol el ATHTes ATUSRT gRT AT 4T Yoo R TS 94T @maT |
T 8 B B H UTd 9RE ¥UT F 34U 8 afe= sud vaw o & &ifs 7 81 at, uie g9 $ug

(b)

where the amount of duty and interest demanded and penalty levied by any officer of Customs
in the case to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh
rupees, five thousand rupees ;

3rdter & wrafAId AT § ol ! AHIRe® USRI g1 JAT 74T Yewb SR aaTe qul airar
T &8 B Yo H Y9I o ¥UT S 81 @) 39 g9k U

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the
ase to which the appeal relates is more than fifty lakh rupees, ten thousand rupees

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded |
where duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute. |

I STUTTTH @Y URT 129 (T) & SHwerier dTet WIS & WHE SR TS H1de UH- (@) A |
W & forg o afaat &t F fore a1 f=dt o=y waie & fore favw e ondie - - sryar (@)
3rdter T 3mae UF HT % forg aTR STAEH & WY U Uie W B Yoo W waw g iRy

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal- (a) in an
appeal for grant of stay or for rectification of mistake or for any other purpose; or (b) for restoration of
an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

The present appeal has been filed by Shri Kailash Kumar , Proprietor
of M/s Baba Traders, Nr. Hazrat Khwaja Madni Dargah, Kotsafli Main Road, Bhagal Char
Rasta, Surat (hereinafter referred to as ‘the Appellant’) in terms of Section 128 of the
Customs Act, 1962, challenging the Order-in-Original No.: 14/AR/ADC/SRT/2023-24
dated 08.03.2024 (hereinafter referred to as ‘the impugned order’) passed by the
Additional Commissioner, Customs, Surat (hereinafter referred to as the ‘adjudicating

authority’).

2, Facts of the case, briefly stated on the basis of the available records, are
that specific intelligence was received by the DRI, Surat Regional Unit, Surat ( hereinafter
referred to as 'DRI’) that 04 parcels of contraband / smuggled goods are coming to the
premises of M/s Baba Traders, Nr. Hazrat Khwaja Madni Dargah, Kotsafli Main Road,
Bhagal Char Rasta, Surat. The Officers of the DRI visited the said premises on
09.06.2023 and found that one person Shri Kalandar Khan, driver of the Tempo came to
deliver 3 consignments viz. 02 consignment of lighter and 01 consignment of cigarettes.
He informed 02 consignments were picked up from M/s Gujarat Transport, Parvat Patiya,
Surat and 01 consignment was picked up from Shiv Shakti Roadlines Bharat Nagar,
Bhatena, Surat as per the directions of Shri Kailash Kumar. Shri Kailash Kumar informed
that 02 consignments of Lighter were already kept inside the shop premises and 01

consignment of cigarettes having two PP Bags were lying outside the shop premises.

2.1 The officers examined two big PP bags under Panchnama dated

09.06.2023 and found that each bag contained four corrugated brown carton boxes. On
AR

examination, each carton was found to contain 50 rims of “DJARUM BLACK” cigarettes, ,,ﬁl~ 3;* D

v'\.
Each rim contained 10 small packets, and each packet contained 20 cigarettes, The ’{?-;”;L o
packets bore the description "DJARUM BLACK 20 KRETEK CIGARETTES - -, /5

Vd S b
Manufactured by PT Djarum, Kudus, Indonesia. Shri Kailash Kumar failed to produce any 7 [

L *
& T2 -

documents evidencing legal purchase or import and stated that the foreign-origin - —
cigarettes were purchased from a supplier in Delhi without any legal documents. It was
further noticed that none of the cigarette packets bore any retail sale price or maximum
retail price. In total, 80,000 foreign-origin filter cigarettes (85 mm), valued at Rs.
16,00,000/- at a market value of Rs. 20 per stick, were found.

As no documents for legal import were available, the goods appeared to be

smuggled and were detained under the provisions of the Customs Act, 1962. on a
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reasonable belief that they were liable to confiscation. Thereafter, the detained goods,

i.e. eight cartons containing 80,000 cigarettes valued at Rs. 16,00,000/-, were taken over
by the officers of the Directorate of Revenue Intelligence, Surat Regional Unit, for safe

custody and further investigation.

2.2 The statement of Shri Kailash Kumar, Proprietor of M/s Baba Traders, Near
Hazrat Khwaja Madni Dargah, Kotsafli Main Road, Bhagal Char Rasta, Surat, was
recorded under Section 108 of the Customs Act, 1962 by the Senior Intelligence Officer,
Directorate of Revenue Intelligence, Surat Regional Unit, on 09.06.2023.
In his statement, he inter alia stated that M/s Baba Traders is a GST-
registered firm (GSTIN: 24CECPK1248A127) operating from rented premises at 9/2047,
Ambaji Road, near Hazrat Khwaja Madni Dargah, Kotsafli Main Road, Bhagal Char
Rasta, Surat. The firm is engaged in trading of lighters, chocolates, tobacco, etc., and he
was also dealing in the purchase and sale of foreign-origin cigarettes.
He admitted that he was present during the Panchnama proceedings dated
09.06.2023 and that 80,000 sticks of imported “DJARUM BLACK" cigarettes were
recovered from his premises. He agreed to the detention of the cigarettes, accepted that
they were smuggled goods, and stated that he did not possess any legal documents for
their procurement. He also accepted the valuation adopted by the officers, though he
stated that wholesale rates were lower than retail market rates.
He confirmed the correctness of the statement dated 09.06.2023 of Shri
Kalandar Khan, driver of Tempo No. GJ-05-BV-6623. He further stated that he had been
__dealing in cigarettes for the past 3—4 years and that the cigarettes were supplied for the
,ﬁ‘ —4 months by one Shri Lalitbhai, also known as Gurubhai, based in New Delhi,

t cash payments only, without any invoices or import documents.

He stated that the cigarettes were sold in cash to retail shop owners who
his shop and that he did not maintain details of such buyers. He admitted that the
arettes were of foreign origin, transported to Surat through M/s Shiv Shakti Roadlines,
and were purchased without any legal documents such as invoices or Bills of Entry.

He further admitted that the seized cigarettes did not bear the mandatory
pictorial health warnings as prescribed under the Cigarettes and Other Tobacco Products
Act, 2003 and the Rules made thereunder, and accepted that the said statutory provisions

had been contravened by him.
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2.3 The statement of Shri Kalandar Khan, driver of Tempo No. GJ-05-BV-6623,

was recorded under Section 108 of the Customs Act, 1962 by the Senior Intelligence
Officer, Directorate of Revenue Intelligence, Surat Regional Unit, on 09.06.2023. In his
statement, he inter alia stated that, on being asked about the two parcels of M/s Baba
Traders, he received a call from Shri Kailash informing him that the goods had been
booked in the name of “Guru” and providing him with the lorry receipt number and the
name of the transporter. Thereafter, he went to the transporter's godown, informed them
of the lorry receipt number, signed on the copy of the lorry receipt, and took delivery of
the two parcels. The parcels were loaded onto his tempo bearing No. GJ-05-BV-6623
and, as per telephonic instructions, were to be delivered near M/s Baba Traders, Surat.
He stated that he was not aware of the contents of the parcels. After
delivery, he obtained the signature of Shri Kailash and received payment in cash at the
rate of Rs. 220 to Rs. 300 per parcel. He also stated that the mobile numbers of Shri
Kailash were 9998241551 and 9978841551. He confirmed the Panchnama proceedings
dated 09.06.2023 and admitted that the two parcels delivered by him contained foreign-

origin cigarettes.

24 The detained goods, i.e. 80,000 foreign-origin “DJARUM BLACK” cigarette
sticks valued at Rs. 16,00,000/- (market value), were examined at the office of the
Directorate of Revenue Intelligence, Surat Regional Unit, under Panchnama dated
10.06.2023 . It was found that the cigarettes did not bear the mandatory pictorial health
warnings as prescribed under the Cigarettes and Other Tobacco Products Act, 2003 and
the Rules made thereunder, and bore foreign manufacturer details, namely
‘Manufactured by PT Djarum, Kudus, Indonesia”. Accordingly, the said 80,000 sticks of

foreign-origin cigarettes, valued at Rs. 16,00,000/-, were seized under Section 110 p eﬁi;:)
6 ”~
Customs Act, 1962 vide Seizure Memo dated 10.06.2023 , on a reasonable bel /ai’z; \ l‘
the goods were smuggled and liable to confiscation. 9 k -"\R\ ;]
UE)\ 22 /
2.5 The Joint Director (In-Situ), Directorate of Revenue Intelligence, ReglonaL I A

Unit, Surat, vide Letter F.No. DRI/AZU/SRU/B/ENQ-102/2023 dated 10.06.2023
transferred the Case to Custom Division, Surat for further investigation.

26 Subsequent to the transfer of the case, summons were issued to the
transporter, M/s Shiv Shakti Roadlines, K-11, Bharat Nagar, Bhatena, Surat, on
21.06.2023 and 17.07.2023 . The statement of Shri Maniram Khimbhadur Kunwar was
recorded under Section 108 of the Customs Act, 1962 on 17.07.2023 . He stated that
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M/s Shiv Shakti Roadlines, established in 2021 and registered under GST (GSTIN:

24BOAPK7159H1ZX), is engaged in transportation of miscellaneous goods through
owned and hired vehicles. The firm operates godowns at Vareli, Surat, and at K-11,
Bharat Nagar, Bhatena, Surat, and has three branches in Delhi. The firm undertakes one-
way transportation of goods from Delhi to Surat. He explained that consignments are
booked at their Delhi godowns based on the description provided by clients, Goods
Receipts (Bilties) are issued, and packed goods are transported to Surat without opening
or scanning. On arrival at the Surat godown, goods are recorded, segregated area-wise,
and delivered either through hired tempos or by direct pickup against cash memos. On
verification of records, he stated that only two consignments of M/s Baba Traders were
transported by them, vide GR No. 4177 dated 18.01.2023 and GR No. 13354 dated
06.06.2023, both booked in the name of “Guru” as consignor and consignee. The subject
consignment, comprising two bundles under GR No. 13354 dated 06.06.2023, was picked
up from their Surat godown by Shri Kalandar Khan on 09.06.2023. He confirmed that Shri
Kalandar Khan, also known as Sikandar, had taken delivery of both consignments after
signing the Bilties. He stated that the firm had no knowledge that the consignments
contained cigarettes and that, as per their policy, they do not transport cigarettes or
gutkha. He further stated that they rely solely on the declaration of goods made by clients,

as they do not have scanning facilities at their godowns.

2.7 Shri Kailash Kumar, Proprietor of M/s Baba Traders, in his statement dated
09.06.2023, disclosed that Shri Lalitbhai, also known as Gurubhai, was using mobile
number 8298299310. To ascertain the identity and address of the said person, the Deputy
Director, DRI, Surat Regional Unit, vide letters dated 22.06.2023 and 20.07.2023 , sought
Subscriber Detail Records (SDR) from the service provider. In response, the Deputy
ctor, DRI, Surat Regional Unit, vide letter dated 18.08.2023 , forwarded the reply

umber was registered in the name of Shri Anil Kumar Rana, S/o Shri Sher Singh
sident of 739, Ward No. 4, Balol Khas, Post Office Balol, Tehsil Baroh, District

post tracking shows that the summons were delivered on 12.10.2023; however, Shri Anil

Kumar Rana did not appear before the office for recording of his statement.
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2.8 In view of above discussion and available facts, the seized goods, namely ™

80,000 sticks of foreign-origin “DJARUM BLACK" cigarettes valued at Rs. 16,00,000/-,
were found to be illegally imported into India without valid import documents, in
contravention of Sections 46 and 47 of the Customs Act, 1962. The goods were
transported to Surat under Lorry Receipt No. 13354 dated 06.06.2023 by misdeclaring
both consignor and consignee as “Guru”, with intent to evade customs duty and
circumvent statutory restrictions. The seized cigarette packets did not bear the name of
the importer, month of manufacture, MRP, or mandatory pictorial health warnings, in
violation of the Foreign Trade (Development and Regulation) Act, 1992, Legal Metrology
Rules, 2011, the Cigarettes and Other Tobacco Products Act, 2003, and the Rules made
thereunder. Cigarettes being notified goods under Section 123 of the Customs Act, 1962,
the burden to prove licit import lies on the claimant, which has not been discharged.
Accordingly, the seized cigarettes are liable to confiscation under Sections 111(d) and
111(I) of the Customs Act, 1962. Further, Shri Lalitbhai alias Gurubhai/Shri Anil Kumar
Rana, as supplier, and Shri Kailash Kumar, Proprietor of M/s Baba Traders, as consignee,
having knowingly dealt with smuggled goods, are liable to penalty under Section 112 of
the Customs Act, 1962.

2.9 Accordingly, a SCN No.: VIII/09-04/SIIB/Baba Traders/2023-24 dtd.
06.12.2023 issued to Shri Kailash Kumar proprietor of M/s Baba Traders. Near Hazrat
Khwaja Madni Dargah, Kotsafli Main Road, Bhagal Char Rasta, Surat and Shri Lalitbhai
also Known as Gurubhai/Shri Anil Kumar Rana, Balol Khas Kangra Tah Baroh, District
Kangra. Himachal Pradesh 176037 as to why:

(1)  the seized 80.000 sticks of imported foreign origin cigarettes of "DJRUM BLACK

brand valued at Rs 16,00,000/ (Rs Sixteen Lakhs Only) (Market Value) placed under''™) i
e ” o » \

seizure vide seizure memo 10 06.2023 should not be confiscated under the provis{iéh’s’éﬁg;g-' ‘--\2:\-
] e o l

. i s
Section 111(d) and 111(i) of the Customs Act. 1962, i3t Qo

I"_ &\ ‘?;f i ; 7

\ e h :
\\'}._\_\

Py
(i) Penalty should not be imposed upon them separately under the provisiol‘s-‘@fﬁ-}rf-’,
Section 112 of the Customs Act 1962 for the omissions and commissions mentioned

hereinabove.
210 The adjudicating authority, after following the principles of natural justice

and after due consideration of all relevant facts and records of the case, has passed the

impugned order, the details of which are as under:
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He ordered for absolute confiscation of seized goods i.e. 80,000 sticks of
imported foreign origin cigarettes of "DJARUM BLACK 20 KRETEK
CIGARETTES" brand valued at Rs. 16,00,000/- under the provisions of Section
111(d) and 111(i) of the Customs Act, 1962,

(ii) He imposed penalty of Rs. 16,00.000/- imposed on Shri Kailash Kumar

3.

proprietor of M/s Baba Traders, Near Hazrat Khwaja Madni Dargah, Kotsafli
Main Road, Bhagal Char Rasta, Surat under Section 112(i) of the Customs Act,
1962.

Being aggrieved with the impugned order, the Appellant has filed the

present appeal on 12.11.2024 wherein they have submitted grounds which are as under:-

>

v

»

‘\"‘

That during the period of appellant has no knowledge about this process & lost in
business so appellant permanently closed my business with GST no. & after father
lost job and now appellant is searching any job.

That during that period Shri Lalitbhai also known as gurubhai [Anilkumar rana] get
in touch with the appellant through his mobile phone: 8298299310 and asked to
get his work done on commission basis to get parcel of lighter from Station to
bhagal through unknown person: Shri kalandar khan driver of tempo
no.GJ05BV6623 so he has come deliver 02 consignment of lighter which is kept
beside appellant but Consignment of cigarette was not found in his custody &
appellant was no doing any kind business of cigarette so no any cigarette found in
his appellant custody or premises and to nor any deliver such kind of cigarette at
nearby area. so that appellant is innocent and appellant not made any such kind
of offence.

That the ownership of the parcel lies with Shri Lalitbhai also known as gurubhai

d the appellant just doing act of pickup and only lighter delivery based on the

That the Learned Additional Commissioner is not justifying in imposing penalty of
Rs.16,00,000/-(Rupees Sixteen Lakh Only) upon the appellant under section
112(b)(i) of the custom Act, 1962.

That the Appellant prays to set aside penalty proceedings and for deletion of
penalty pf Rs. 16,00,000/- (Rupees Sixteen Lakh Only)
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PERSONAL HEARING:

4. In the matter, the appellant was granted opportunities of personal hearing
on 13.08.2025, 06.01.2026, and 20.01.2026 to represent their case, in compliance with
the principles of natural justice. However, the appellant neither appeared for personal
hearing on given dates nor submitted any request for adjournment.

DISCUSSION AND FINDINGS:

5. Before going into the merits of the case, | find that from the Form C.A.-1,
the date of communication of the Order-In-Original dated 08.03.2024 has been shown as
14.09.2024 and the date of filing Appeal shown as 12.11.2024. Therefore, it is observed
that the present appeal has been filed within the statutory time limit of 60 days as
prescribed under Section 128(1) of the Customs Act, 1962. One set of appeal filed on
12.11.2024 was forwarded to the adjudicating authority vide letter dated 04.12.2024 for
comments. However, till date, no comments/reply have been received by this office.
Therefore, in the absence of any response from the adjudicating authority, the present
appeal is being decided on the basis of records available on file and the submissions
made by the appellant.

5.1 It is observed that in Form C.A.-1 dated 11.11.2024, at Sr. No. 06, the

appellant stated that a copy of the challan towards payment of the mandatory pre-deposit

would be furnished. However, despite the lapse of more than one year, the appellant has

not submitted any proof of payment of the mandatory pre-deposit to this office, as required

- under Section 129E of the Customs Act, 1962. The appellant vide letter dated 19.12. 202 ) ﬁ:\
and 05.01.2026 was requested to submit proof of pre-deposit amount as reqwred unde”_ \oq

Section 129E of the Customs Act, 1962. f & )

. ’ )
52 It is relevant to refer to the law pertaining to filing of appeals before the —u,% /
Commissioner (Appeals) and the law requiring the pre-deposit of certain amount in"' S
respect of filing an appeal before the Commissioner (Appeals) contained under Section
128 and Section 129 E of the Customs Act, 1962 respectively. The text of relevant
sections is reproduced below for ease of reference.

“SECTION 128. Appeals to [Commissioner (Appeals)]. — (1) Any
person aggrieved by any decision or order passed under this Act by an
officer of customs lower in rank than a [Principal Commissioner of Customs
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or Commissioner of Customs] may appeal to the [Commissioner (Appeals)]

[within sixty days] from the date of the communication to him of such
decision or order :

[Provided that the Commissioner (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal
within the aforesaid period of sixty days, allow it to be presented within a
further period of thirty days.]

[(1A) The Commissioner (Appeals) may, if sufficient cause is shown at any
stage of hearing of an appeal, grant time, from time to time, to the parties
or any of them and adjourn the hearing of the appeal for reasons to be
recorded in writing :

Provided that no such adjournment shall be granted more than three times
to a party during hearing of the appeal.]

(2) Every appeal under this section, shall be in such form and shall be
verified in such manner as may be specified by rules made in this behalf.

SECTION 129E. Deposit of certain percentage of duty demanded or

penalty imposed before filing appeal. — The Tribunal or the
Commissioner (Appeals), as the case may be, shall not entertain any
appeal, —

(i) under sub-section (1) of section 128, unless the appellant has
deposited seven and a half per cent. of the duty, in case where duty or duty
and penalty are in dispute, or penalty, where such penalty is in dispute, in
pursuance of a decision or an order passed by an officer of customs lower
in rank than the [Principal Commissioner of Customs or Commissioner of

Customs];

: against the decision or order referred to in clause (a) of sub-section
x{1) of section 129A, unless the appellant has deposited seven and a half
I E per cent. of the duty, in case where duty or duty and penalty are in dispute,
or penalty, where such penalty is in dispute, in pursuance of the decision or
order appealed against;
(iii) against the decision or order referred to in clause (b) of sub-section
(1) of section 129A, unless the appellant has deposited ten per cent. of the
duty, in case where duty or duty and penalty are in dispute, or penalty,

I\
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where such penalty is in dispute, in pursuance of the decision or order

appealed against :

Provided that the amount required to be deposited under this section shall
not exceed rupees ten crores :

Provided further that the provisions of this section shall not apply to the
stay applications and appeals pending before any appellate authority prior
to the commencement of the Finance (No. 2) Act, 2014.]"

5.3 On perusal of the legal provision under the Section 128 and Section 129E
of the Customs Act, 1962, it is observed that any person aggrieved by any decision or
order passed under the Customs Act, 1962 may appeal to the Commissioner (Appeals)
within sixty days from the date of communication to him of such decision or order.
However, such appeal filed by the appellant shall not be entertained unless the appellant
has made a pre-deposit as prescribed under Section 129E of the Customs Act, 1962.
Thus, it is mandatory for an appellant to deposit the seven and a half per cent of the duty,
In case where duty or duty and penalty are in dispute, or penalty, where such penalty is
in dispute. The statutory provision pertaining to requirement of payment of pre-deposit
does not grant any discretion to the Commissioner (Appeals) to waive the requirement of
pre-deposit.

54 | rely upon the judgment of Hon'ble High Court of Madhya Pradesh in case
of Ankit Mehta V. Commissioner of CGST, Indore, [2019 (368) E.L.T. 57 (M.P.)], wherein
the Hon'ble High Court of Madhya Pradesh has observed that Section 129E of the
Customs Act, 1962 does not empower the Commissioner (Appeals) to waive the pre- __
deposit or to reduce the pre-deposit. The relevant para of the judgment is reprod/u@
hereunder: ( 3 /

"13. This Court after careful consideration of the aforesaid judgments is of’ }ra
opinion that Section 129E does not empower the Tribunal or the Comm;ss;one:t
(Appeals) to waive the pre-deposit or to reduce the pre-deposit, this Court is also
not inclined, keeping in view the aforesaid statutory provision of law to waive or
reduce the pre-deposit and, therefore, no case for interference is made out in the
matter.”

5.5 | also rely upon the Order dated 06.12.2024 of Hon'ble High Court of
Bombay in W.P. No. 476 of 2024 in the caser of Lalit Kulthia VVs. Commissioner of
Customs (Appeals), Mumbai-Il, which is reported as (2025) 28 Centax 135 (Bom.)/2025
(392) E.L.T. 436 (Bom.). Para 6 to 8 of the said Order are as under:
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“6. The relief the Petitioners seek contradicts Section 129E of the Customs Act,
which contemplates a pre-deposit. In Kotak Mahindra Bank Pvt Ltd. v. Ambuj A
Kasliwal and Others (2021) 3 SCC 549, the Hon'ble Supreme Court has held that
even the High Court should not direct the appellate authorities to admit and hear
appeals unaccompanied by the minimum pre deposit requirement under the
statute. The Hon’ble Supreme Court held that discretion under Article 226 of the
Constitution of India cannot be exercised against the mandatory requirement of

statutory provision.

7. In Manjit Singh v. Union of India 2023 (383) E.L.T. 308 (Bom.) = (2022)
1 Centax 91 (Bom.) (Writ Petition No. 673 of 2020), decided by the Coordinate
Bench of this Court on 18 October 2022, relief of waiver of the minimum pre-
deposit of 7.5% of the penalty under Section 129E of the Customs Act was
declined. This decision considers all the contentions raised in this Petition and

discusses earlier precedents on the subject.

8. Therefore, based on the decision of the Hon'ble Supreme Court and this Court,

no case is made to grant any relief to the Petitioners.”

5.6 | also rely upon the Judgment dated 14.03.2024 of Hon'ble High Court of
Delhi in the case of G and S International Vs. Commissioner of Customs [(2024) 17
Centax 400 (Del.)], wherein it has been held, “Unless Section 129E is complied with, the
Appellate Authority cannot proceed to hear the appeal on merits. Therefore, the logical

consequence of failure to comply with Section 129E, is the rejection of appeal on that

In the present case, the adjudicating authority has imposed a penalty of Rs.
00/- under Section 112(i) of the Customs Act, 1962 vide impugned order

thereof to this office. Whereas, in the present case, it is on records that the appellant was
requested by writing letters to submit proof of payment of pre deposit. the appellant failed
to produce the same. From this facts and figures, it is evident that the appellant has not

deposited any amount towards pre-deposit as required for filing and entertaining appeal

b
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under the Customs Act, 1962. Therefore, | am of the view that the present appeal cannot ~

be entertained in absence of compliance of Section 129E of the Customs Act, 1962.

7. Since, the Appellant have not made pre-deposit as required under the
Section 129E of the Customs Act, 1962, | am constrained to dismiss the appeal filed by

o

Commissioner (Appeals),
Customs, Ahmedabad

the Appellant for failure to deposit the amount of pre-deposit.

F. No. §/49-230/CUS/AHD/2024-25 Date: 21.01.2026

By Speed Post
To,

Shri Kailash Kumar ,

Proprietor of M/s Baba Traders,

Nr. Hazrat Khwaja Madni Dargah,

Kotsafli Main Road, Bhagal Char Rasta, Surat.

Shri Kailash Kumar ,
304, Arihant Appt. Nr. Jain Derasar
Amrol Char Rasta, Amroli, Surat- 394107

Mobile- 3998241551 . Zw N\
Shri KAILASH KUMAR /,f/ 2t ,:\
Prop. of M/s. Baba Traders | & i PR } 3
9/2047, Ambaiji Road, AL ,/ o/
Mohan Mithai Sweet Shop, oSN
Bhagal, Surat, Surat, Gujarat, 395003 N IS

GSTIN/UIN : 24CECPK1248A1Z7

Copy to:
1. The Chief Commissioner of Customs Gujarat, Custom House, Ahmedabad.

(email: ccoahm-guj@nic.in )
2. The Principal Commissioner of Customs, Custom House, Ahmedabad.

(email: cus-ahmd-guj@nic.in rra-customsahd@gov.in )

3. The Additional Commissioner of Customs, Surat. ( email: adjcus-surat@gov.in
cus-ahmd-adj@gov.in patoadc-srtcust@gov.in )

4. The Deputy/Assistant Commissioner of Customs, Custom Division Surat. (
Custech.surat@gov.in ) .

5. Guard File.
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