- =

F.No. 5/49-153/CUS/MUN/2023-24

LR ]

Ao srdte) smgaawmEaie,

OFFICE OF THE COMMISSIONER OF CUSTOMS(APPEALS),3[gH&Ta& AHMEDABAD,
I 4th Floor, 58®! Af@ETHUDCO Building, 4R Y& AS IshwarBhuvan Road,

FaTYRT Navrangpura, HeHaldlg Ahmedabad — 380 009

GRHTIHHIP Tel. No. 079-2658928 1
DIN- 2025097 IMN000000CO2F

: $/49-153/CUS/MUN/2023-24
THTEEHEAT FILE NO.

SUTASTSREEIT ORDER-IN-APPEAL
NO. (SRS AT, 1962 BT URT

128 3idITd)(UNDER SECTION
128A OF THE CUSTOMS ACT, 1962):

MUN-CUSTM-000-APP- 179 -25-26

SHRI AMIT GUPTA

U@ dl PASSED BY Commissioner of Customs (Appeals),
AHMEDABAD
fa1i® DATE 01.09.2025

W&{tﬂﬁa{]ﬁ.ﬂaﬂq CIGGIGH Order-In-Original No. MCH/162/KRP/ AC/REF/ 2023-24 dtd.
09.11.2023 issued by the Assistant Commissioner(Refund),

ARISING OUT OF ORDER-IN- Customs . Mundra
ORIGINAL NO.
R U PN NG e e 1 R
ORDER- IN-APPEAL ISSUED ON: 01.09.2025 07 e 2
{7 ( A
:.. "'i “‘ : |
St dieHHaudl M/s. Kunj Bihari Textiles, "\ T Ve
NAME AND ADDRESS OF THE | Khewat No. 78/47, Bakoli Bakhtawarpur Road), ;- _1‘;;'," /
APPELLANT: Village Bakoli , it o

Delhi 110036

Tg ia 39 oafad & ol SUANT & 1078 HUd & a1 Siall & o ATH U Sk} (ol T 8.

This copy is granted free of cost for the private use of the person to whom it is issued.

HTTam 1962 BT URT 129 31 21 (1) (TUT W) b e Fafaraa STl & Al & S
NPT cafer 3 ST A ST P SHEd HEGY ST 81 al 39 AT BT WGy &Y TR 9 3 7 & 3feR
3R HhiaATgE A (srde S, e Hare, (e fam) See A, 78 R @1 geie
3HTde WEgd TR 9P ©.
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<

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following categories of
cases, any person aggrieved by this order can prefer a Revision Application to The Additional Secretary/Joint
Secretary (Revision Application), Ministry of Finance, (Department of Revenue) Parliament Street, New
Delhi within 3 months from the date of communication of the order.

TrEfRIA TG Order relating to :

ANy & ¥U H 3faTfad Big HId.

(a)

iy goods imported on baggage.

YRA | 1T B o (P4 dTe- § deT 71T Afds-] HIRd B 39 Taed R TR IdR 7 7Y 7T 1 39
I8 R U IaR WH & e Sifér Arer SR 7 9H U1 91 39 e R UR 3aR 7Y H1d &1 561 3
Stfera A A St 8L

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at their place of
destination in India or so much of the quantity of such goods as has not been unloaded at any such destination
if goods unloaded at such destination are short of the quantity required to be unloaded at that destination.

Woreres fUfaH, 1962 & @ X AU 39S e 1€ T¢ Fom} & agd Yoo argd! & sfarai.

(©

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder.

ﬂw%w@mﬁwﬁﬁﬁﬁﬁemﬁwmmmmmmaﬂmﬂ
39 & gy Pl s gou e 9 :

The revision application should be in such form and shall be verified in such manner as may be specified in
the relevant rules and should be accompanied by :

BIC B U, 1870 & He 9.6 STga! | & 1t Fuiia fpu mu oer 59 smewr &t 4 ufoat, s e
e & va U8 9} <IaTe e fede o g 9Ife T,

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under Schedule
| item 6 of the Court Fee Act, 1870.

TG G & JaaT T T AR B 4 Hiow, A 8

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

TR0 & foTT M1de @1 4 Hfaar

(c)

4 copies of the Application for Revision.

YRRISIOT 3T GRIR B & (o1g SHRled H=aH, 1962 @yrasite) & Rulfa v stem

Tite, Wi, gUs, itk fafay oel & i srefr ommar & & . 200/-(FTT S 1 °1 )T 3.1000/-(FIY
TP 9R A ), ot arer 1.8 S 4Ta & THIfS 99 <.R.6 @ et i e, wim
T ST, ST 71T €8BI ARISIR ST U a1 97 S &H g1 al T8 B & 9 $.200/- AR T
TP I ¥ 3 8 1 B & 9 H %.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two Hundred only) or

Rs. 1,000/~ (Rupees one thousand only) as the case may be, under the Head of other receipts, fees, fines,
forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962 (as amended) for filing
a Revision Application. If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

HE 9. 2 & o7 Gftra Al & SfaraT o ATdl & G 3 g1e, B1s adiad 39 e § 3ed Jegd
A1 81 ol d YT AT 1962 BT URT 129 T (1) & el B d.0.-3 F Hages, =< 301G
e AR Ja1 B e it & wwer Fafef@a ud w sl % 9o §

In respect of cases other than these mentioned under item 2 above, any person aggrieved by this order can file
an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and
Service Tax Appellate Tribunal at the following address : e

W,WWWH@TW Customs, Excise & Service Tax Appellate Tribunal,

srdifergaifieyor, ufdsdt a=ig dis West Zonal Bench
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gE! Hivie, ggaTell Wad, e RRTR g, 2nd Floor, BahumaliBhavan,
3IRAI, GHSIEIE-380016 Nr.Girdhar Nagar Bridge, Asarwa, Ahmedabad-380

016

T ATUTTH, 1962 BT URT 129 T (6) & e, HHIReD HTAATH, 1962 BT URT 129 T (1) B A=
e & wr Fafafad gew Yau 8- TR

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the Customs Act,
1962 shall be accompanied by a fee of -

it & TR anTe § et frs WTHTed s Rl gRI AT 7147 Yeob SR AT U e TI4] 711 48 @
IHH Ui TG ©UY I I9Y HH 8 al U g9k JUT.

(2)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is five lakh rupees or less, one thousand rupees;

31l I FRRI ATHS H orel [ SIHTRIe® HTUBRI gRT I 147 e SR STl T e 711 68 1
IHH UlY TR U $ifUes g AfhT $Ud var e F o 7 81 o, Ui g9R ¥9U

(b)

where the amount of duty and interest demanded and penalty levied by any officer of  Customs in the case
to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five thousand
rupees ;

3rdte & el ArTe § wiel [l Farges e gRT Wi 71T Yo 3R SIS T T 7101 &8 &1
IHY U a1 €9 § fUE B % 58 TWR IUT.

(c)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is more than fifty lakh rupees, ten thousand rupees

39 RN & A SIS0 & TH,H7 T PP & 10 % el B U, 58T Yo TT Yeob U &8 AT
AEWTSH10 % ST P W98 Paw &S f9a1g H 8, 3redfier @1 S|

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

Ja SAUFTH BT YURT 129 (T) & H1d YT WD b GHE SRR YA Sded U3- () A AT
& forg g1 Treifordl &Y GuRA & forg a faseft o writer & forg forw w7g orefter : - srerar
(@) U AT AT U BT YAIae B 18 IR Hde & 91 0T Uid QY &1 Yoo+ Go g1 F1fe T,

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

M/s. Kunj Bihari Textiles, Khewat No. 78/47, Bakoli Bakhtawarpur Road, Village
Bakoli Delhi 110036 (hereinafter referred to as the ‘appellant’) has filed the present
appeal in terms to Section 128 of the Customs Act, 1962, challenging the Order-In-
Original No. MCH/162/KRP/ AC/REF/ 2023-24 dtd. 09.11.2023 (hereinafter referred to
as the ‘impugned order’) passed by the Assistant Commissioner of Customs ( Refund) ,
Mundra (hereinafter referred to as the ‘adjudicating authority’).

2.1 The brief facts of the case are that the appellant had filed 51 Bills of Entry as
mentioned in Table-A of the impugned order through their Customs Broker M/s SSS Sai
Forwarders Pvt. Ltd at Custom House, Mundra for clearance of goods declared as
"100% Polyester Knitted Fabrics rolls of assorted colours & weight ” falling under CTH
60063200 of Custom Tariff Act, 1975, originating from China. It was found that the
declared unit price was around Rs. 89/Kg whereas the lowest contemporaneous import
of this commodity was around Rs. 110/Kg (declared value) for similar goods imported.
The Competent authority had rejected the declared value vide OIO No.
MCH/DC/NJ/GR-111/803/2016-17 dated 27.02.2017, MCH/AC/AAA/GR-111/645/2019-20
dated 20.02.2020, MCH/AC/RRR/GR-I11/436/2018-19 , MCH/DC/NJ/GR-III/700/2016-17
dated 04.01.2017, MCH/DC/NJ/GR-I11/701/2016-17 dated 03.01.2017,
MCH/DC/SP/GR-111/203/2016-17 dated 30.06.2016, MCH/AC/RRR/GR-11/423/2018-19
dated 13.12.2018, MCH/AC/RRR/GR-II1/443/2018-19 dated 21.12.2018,
MCH/AC/RRR/GR-111/436/2018-19 dated 19.12.2018, MCH/DC/JS/GR-111/113/2017-18
dated 29.06.2017, MCH/DC/JS/GR-111/114/2017-18 dated 29.06.2017 and assessed the
Bill of Entry by enhancing the value for Sr. No. 1 to 20 in Table A of impugned order as
mentioned below and passed the order as under.

(a) He rejected the value declared by the appellant under the provision of Rule 12
of CVR, 2007 and re-determined the value at Rs. 151/Kg as per rule 3(4) read with
Rule 5 of the CVR, 2007 and Bills of Entry had been assessed accordingly:

(b) He rejected the protest letters submitted by the appellant and appropriated the
duty paid under protest.

2.2 Being aggrieved with the above orders, the appellant had preferred the appeal
before the Appellate Authority. The said appeals were decided vide Order-In-Appeal No.
MUN-CUSTM-000-APP-079-21-22 dated 15.06.2023, MUN-CUSTM-000-APP-249 to
265-17-18 dated 30.11.2017, MUN-CUSTM-000-APP-481 to 4094-16-17 dated

Page 4 of 9



F.No. $/49-153/CUS/MUN/2023-24

10.01.2017, MUN-CUSTM 000-APP-073 to 075-19-20 dated 01.08.2019, MUN-
CUSTM-000-APP-138 to 191-17-18 dated 29.06.2017, MUN-CUSTM-000-APP-002 to
020-18-19 dated 10.04.2018 wherein the Appellate Authority passed the following order,;

"19. In view of above discussion, | find that there is no legal infirmity either in the
process of rejection of declared value or in the process of redetermination of the
value. All the statutory provision and prescribed procedure, including the principles
of natured justice were duly observed by the proper officer. Therefore. | do not find
any justification to interfere with the findings of the adjudicating authority...

2.3 The appellant preferred appeals against the above Order-In-Appeals before the
Hon'ble CESTAT, Ahmedabad who vide Final Order No. A/11267-11270/2023 dated
15.06.2023 passed the following order:-

"(8) As per our above discussion and findings and settled legal position as
discussed above, the appellant are clearly entitled for the exemption Notification
No. 30/2004-CE dated 09.07.2004 for exemption of CVD on the imported goods.

9. Accordingly, the impugned order is set aside. Appeals are allowed with
consequential relief

5. In view of above discussion and settled legal position, we set aside the
impugned orders and allow the appeals with consequential relief to the appellants,
if any, in accordance with law.

3. It is seen that the aforesaid decision in the case of M/s. Sedna Impex India P.
Ltd. covers all the issues raised in instant dispute. Miscellaneous application for
admitting for this new ground in respect of Notification No. 30/2004-CE, is also
allowed. Consequently following the decision in the case of M/s. Sedna Impex
India P. Ltd., the appeals are allowed.

In view of the above, the 51 Bills of Entry had been re-assessed by Gr.lll, Custom
House, Mundra on 07-11-2023.

24 Consequently, the appellant had filed refund claim of Rs. 1,32,35,291/- for the
excess duty paid arising out of arising out of CESTAT’s Final Order No. A/11267-
11270/2023 dated 15.06.2023. The Refund sanctioning authority has granted refund of
Rs. 1,32,35,291/- under Section 27 of the Customs Act, 1962 vide impugned order.
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3. Being aggrieved with the above impugned order, the appellant have filed the
present appeal against the impugned order to the extent that the adjudicating authority
has not granted interest of the refund amount sanctioned. The appellant have inter-alia,

raised various contentions and filed detailed submissions as given below in support
their claims:

N
s

Adjudicating Authority failed to appreciate that excess custom duty which
was paid by the appellant at the time of clearance was illegally collected as
the same was not payable. Therefore, they were entitled for the grant of
interest from the date of payment till the date of refund as the said amount
got the colour of pre-deposit.

The Hon'ble High Court of Karnataka in a recent judgment dated
24.11.2022 in the Writ Petition No. 16917 of 2022 (T-Res) titled as LM Wind
Power Blades (India) Pvt. Ltd. Versus Union of India & Ors., relying on the
judgment of Bombay High Court & Ors. held that the amount of refund was
payable alongwith interest.

The CESTAT in the case of Customs Appeal No. 5001/2007 titled as
Leather Sellers versus Commissioner of Customs has held that the refund
lying with the department is always in the nature of pre-deposit and
therefore, it carries interest when the same become refundable.

Interest is a statutory provision and it has to be complied with by the
Department and the same cannot be denied if the same are payable and
the Central Board of Excise & Customs has issued Circulars from time to
time in this regard.

» They were entitled to interest as consequential relief once the declared

value by the appellant was found acceptable. The department cannot
enrich itself at the cost of the appellant by way of first collecting excess duty
without any basis and thereafter delaying the finalisation of bills of entry for
more than 6 years.

the issue of grant of refund from the date of application is no more res
integra as this Hon'ble High Court time and again reiterated that delayed
refund of amount attracts interest from the date of application till date of
payment. The Appellant relies upon the following judgments:
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i Tata Infotech Ltd. versus CC, New Delhi reported in 2004 (173) ELT 8
(Del.)

ii. Principal Commissioner versus Risho India Pvt. Ltd. reported in 2016
(333) ELT 33 (Del.)

ii. Mera Baba Realty Associate (P) Ltd. versus Comm. of Service Tax
reported in 2017 (52) STR 131 (Del.)

iv. Micromax Informatics Ltd. versus Union of India reported in 2018
(361) ELT 968 (Del.)

v SR Polyvinyl Ltd. Versus CCE reported in 2020 (371) ELT 283 (Del.)

» The Hon'ble Allahabad High Court has also categorically held that interest
is payable in the case of Hamdard (Wakf) Laboratories Vs. Union of India
reported in 2005 (188) ELT 476 (All.) where the refund was granted after a
delay. The same view was again reiterated by the Hon'ble Allahabad High
Court in the case of Siddhant Chemicals V/s Union of India reported at
2014 (307) E.LT. 44 (All) and held that interest on the delayed refund has
to be paid automatically under Section 11BB of the Central Excise Act,
1944 (pari-materia to Section 27A of the Customs Act, 1962). In this case
the Hon'ble High Court has held that payment of interest is not dependent
of claim by the party, instead authority is statutorily obliged to pay the
interest. It was further held that the waiver of interest by the party is
irrelevant and payment of interest cannot be denied on such ground.

» The Hon'ble Supreme Court in the case of Union of India versus Hamdard
(Waqf) Laboratories reported in 2016 (333) ELT 193 (SC) has reiterated
that Interest on delayed refund is payable under Section 11BB of Central
Excise Act, 1944 on expiry of three months from date of receipt of
application from such date, till date of refund of duty.

» The Hon'ble Supreme Court again reiterated that delayed refund attracts
interest from the date of application till the date of payment as held in the
case of Manisha Pharmoplast Pvt. Ltd. versus Union of India reported in
2020 (374) ELT 145 (SC).
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PERSONAL HEARING

4, Personal hearing in the matter was granted to the appellant on 29.04.2025,
22.05.2025, 05.06.2025 and 17.06.2025. However, no one appeared for personal
hearing. A copy of the appeal memorandum was sent to the adjudicating authority for
comments. However, no response has been received. Hence, | proceed to decide the
case on merits on the basis of the documents available on record. | have carefully gone
through the facts of the case and submissions made by the appellant in their appeal
memorandum as well as the impugned order.

DISCUSSION AND FINDINGS

5.1 It is observed that the appellant had filed various filed Bills of Entry as mentioned
in the impugned order for clearance of "Polyester Knitted Fabrics rolls of assorted
colours & weight". During the assessment, it was found that the declared unit price was
low as compared to the lowest contemporaneous import of this commodity for similar
goods imported. The said Bills of Entry were finally assessed by the Assessing Authority
by enhancing the value as per contemporary imports. The appellant had filed appeals
before the Appellate Authority against the aforesaid assessment orders. The said
appeals were rejected by the Commissioner (Appeals), Ahmedabad. The appellant
preferred appeal against the above Order-In-Appeal before the Hon'ble CESTAT,
Ahmedabad who vide Final Order No. A/11267-11270/2023 dated 15.06.2023 allowed
the appeals of the appellant. Consequently, the Bills of Entries were reassessed and
accordingly the appellant filed refund claim arising out of the Re-assessment orders.
The Refund sanctioning authority has granted refund vide impugned order.

5.2 It is the appellant's contention that the adjudicating authority has not granted any
interest on the refund sanctioned. Therefore, the issue to be decided in the present
appeals is whether the impugned orders passed by the adjudicating authority not
sanctioning interest on refund amount sanctioned, in the facts and circumstances of the
case, is legal and proper or otherwise.

5.3 It is observed that the adjudicating authority has vide impugned order sanctioned
the refund of the excess duty paid. The appellant have in appeal memorandum
submitted that they have not received interest on the refund sanctioned vide impugned
orders. It is observed from the impugned order that there is no discussion on the issue
of interest on refund amount sanctioned. It is also not clear whether the appellant had

claimed interest in their application for refund. Hence, it appears from the records, that
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the appellant has claimed interest on refund for the first time in present appeal. | find
that the adjudicating authority had no opportunity to decide the issue of claim of interest
on refund by the appellant. In view of the same, | find it appropriate to remand back the
matter to the adjudicating authority for examining the appellant’'s claim of interest made
in the present appeal. Accordingly, the matter is remanded back to the adjudicating
authority for considering the request of interest made by the appellant and pass a
speaking order by following the principles of natural justice in terms of sub-section (3) of
Section 128A of the Customs Act, 1962. In this regard, | also rely upon the judgment of
Hon'ble High Court of Gujarat in case of Medico Labs — 2004 (173) ELT 117 (Guj.),
judgment of Hon’ble Bombay High Court in case of Ganesh Benzoplast Ltd. [2020 (374)
E.L.T. 652 (Bom.)] and judgments of Hon'ble Tribunals in case of Prem Steels P.
Ltd. [ 2012-TIOL-1317-CESTAT-DEL] and the case of Hawkins Cookers Ltd. [2012
(284) E.L.T. 677(Tri. — Del)] wherein it was held that Commissioner (Appeals) has
power to remand the case under Section-35A(3) of the Central Excise Act, 1944 and
Section-128A(3) of the Customs Act, 1962. The adjudicating authority, while passing
the order in remand proceedings, shall also consider the submissions made in the
present appeal and pass speaking order after following principles of natural justice.

6. Accordingly, the appeal of the appellant is allowed by way of remand

_L -

(AMIT G
Commissioner{Appeals)
Customs, Ahmedabad

Date: 01.09.2025
UN/2023-24 et

T, <
31556 ST/ATTES | ¢
By Registered Post A.D.
:fﬂ:: SL%ENDENT
To, CUSTON (apoas) JETerane:

M/s. Kunj Bihari Textiles, “(APPEALS), AHMED AR AN
Khewat No. 78/47, Bakoli Bakhtawarpur Road, .
Village Bakoli ,
Delhi -110036

Copy to :-

e Chief Commissioner of Customs, Ahmedabad zone, Custom House,
Ahmedabad.
2. The Pr. Commissioner of Customs, Custom House, Mundra
3. The Deputy/Assistant Commissioner of Customs (Refund), Custom House,
Mundra
4. Guard File.
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