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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect ofthe
following categories of cases, any person aggrieved by this order ran prefer a Revision
Application to The Adrlitional Sccretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi u,ithin 3 months from the
date of communication of the order.

/Order relating to

any goods imported on baggage.

R{rqqrsd'i-qritfds

(b)

any goods Ioaded in a conveyance for importation into India, but \yhich are not unloaded
at their place of destination in India or so much of the quantity o:'such goods as has not
been unloaded at any such destination if goods unloaded at sucb destination are short of
the quantity required to be unloaded at that destination.

rs6i&3{ram(ffi

(c) Payment of drawback as providcd in Chapter X of Customs Act, 1()62 and the rules made
thereunder.

Fr)

3

The revision application should be in such form and shall be veritted in such manner as
may be specified in the relevant rules and should be accompanied by:

, 1870 .6
qFdql

(a)

(g
)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schcdule 1 item 6 of the Court Fee Act, 1870.

4

(b) 4 copies ofthe Order-in Original, in addition to relevant documents, if any

(c)

(tI) &fUI

,fffl ,Eo-s,q-Ssfr rft fr trrd+lft {+3{rft{Brmt}o.zoor-
CFcq-+€lrrrrcr€. l 00 0 /-(Fsgg.FErErr{qri

), +snncrq-mrd, ffi . srn 6 otdsftqt
ufrgco, uimrararu,srnqrrrqkM **{ffiqtr}5. 2 

qs7-

ffi.lo0o/-
(d) The duplicate copy of the T.R.6 challan evidencing payment of Rs.2O0/- (Rupees two

Hundred only) or Rs. 1,0OO/- (Rupees one thousand only) as the {:ase may be, under the
Hcad of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribcd in the Customs Acl, 1962 (as amended) for filing a Re,rision Application. If the
amount of duty and interest demanded, fine or penalty levied is cne lakh rupees or less,
fees as Rs.2OO/- and if it is more than one lakh rupees, the fee is Rs.l000/-.

c-Eq 24

t_

+3tft{qfudqrrdbrrdrdl@
cqltrsdfrftqq 1eG2 olqrtr 12e q (1) borrffitrS.g.-:

rcnEnc-qs-6"rdrffi+s

ifrqrlIco., ar+qsdrE1rm3fu+qrarorfi-oorffro-rsrhsctfffiRfi Miq-{o{ffie
In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appetlate Tribunal at the following
address :

o-inT,qfHfrffia
Customs, Excige & Senrice Tax Appellate
Tribunal, West Zonal Bench

I
I

q."--
b -\--l
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(a')

(a)

(E{)
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4 copies of thc Applicati(:n for Revision.
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Under Section L29 A 16l ofthe Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

where the amount of duty and interest demandcd and Jrcnalty lcvit:d by any officer of
Customs in the case to which the appeal relates js fivc lakh rlLpccs or less, onc thousand
rupees;

E'.mfsGrswd 3dffiiciEdsr{TqS

where the amount of duty and interest demanded and penalty levicd by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees ;

tr.cq-{r€-drq1E;cC*q{Ytrdd;6fff,qr{Fqq.

(a)

(Gr

)

(b)

( rr)

(c)

(d)

6

2"d Floor, BahumaliBhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

L962 12e g (6) ,7962

where the amount of duty and interest demanded and penalty levied by arry officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
tholrsand rupees

3rfl6iiq{

129

{q3aesrbfrEs 10'r.

1 o % 3[(rf,{+q{,Grdi&-{{{gfrEr(te, 3rfi-f,€qMlqrn I

An appeal against this order shall lie before the Tribunal on payrnent of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

12 e (g) (tD )

Under section 129 (a) of the said Act, every application made before the Appellate

Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five

Hundred rupees.

66(

t
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ORDER-iN APPEAL

Mr. Kesari Singh, VPO Daduka, Banswara, Flajsthan - 327 O22

(hereinafter referred to as "the appellant") has filed the present appeal in

terms of Section 128 of the Customs Act, 1962 agair:.st Order in Originai

No. 233/ADC /VMIO&,A/2O23-24 dated 28.02.2024 (hereinafter referred to

as "the impugned order") passed by the Additional Commissioner,

Customs, Ahmedabad, (hereinafter referred to asr "the adjudicating

authority'').

2. Briefly stated, facts of the case are that on the basis of routine

checkup, the appcllant was intercepted by the offic:rs of Customs, Air

Intelligcnce U nit (hcreinaftcr referred to as "AIU") on arrival at SVP

International Airport, Ahmedabad from Kuwait by Kuwait Airways Flight

No KU 345 on 2A.12.2023 on suspicion that he was carrying gold by

concealment in his pocket, when he was about to exit through the Green

Channel. The AIU Officers asked the appellant, if he was carrying any

contraband / dutiable goods in person or in his baggage to which appellant

denied. The AIU officer asked the appellant to wall< through the Door

Frame Metal Detector (DFMD) machine after removing ali the metallic

objects he was wearing on his body/ clothes. Th,: appellant, readily

removed the metallic substances from his body/ clotht:s and kept it on the

tray placed on the table and passed through the Door Frame Metal

Detector (DFMD) machine and while he passed l.hrough the DFMD

Machine, beep sound was heard indi,:ating something

dutiable/objectionable is there. The AIU Officers asked him whether he has

anything dutiable to declare to the Customs, the appellant declared one cut

gold bar weighing 224.910 grams kept in his pocket.

2.1 The Government Approved Valuer, confirmed that the total Market

Value of the said recovered gold bar weighing 224.9t1O grams having a

purity of 999.00 (24Kt) is valued at Rs. 72,42,047 /- (iiariff Value) and Rs.

14,78,3331- (Markct Value), which has been caiculated as per the

Notification No. 91 12O23-Customs (N.T.) dtd 15.12.2023 (Go1d) and

Notification No. 93 12O23-Customs (N.T.) dtd 21.12.2023 (exchange Rate).

2.2 Statement of the appellant was recorded on 28.12.2023 under

Section 1O8 of the Customs Act,l962, wherein he, inter-alia, admitted that

he did not want to declare the same to Customs to clear it illicitly for his

ersonal gain and to avoid payment of Customs duty aed had attempted to

uggle the said gold into lndia.f
t

" 2.3 The said 224.910 Grams of gold recovered frorn the appellant was

clearly mcant for commercial purpose and was seized on 28.12.2023 :under

3r\.
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the reasonable belief that the same was liablc lor confiscation under the

Customs Act, 1962. I.-urther, thc sard goods wcr<: also not dcclared before

the Customs and was attemptcd to bc smugglcd inlo India by concealing

the same by the appellant.

2.5 By not declaring the value, quantity and dcscription ol the goods

imported by him, the appellant has violated t.hc provisions of Baggage

Rules, 20 16, read with the Section 77 ol the Customs Act, I 962 and

Regulation 3 of the Customs Baggage Dcclaration ltegulations, 2O 13. The

improperly imported gold by the appcllant, found conccaled without

declaring it to the Customs is thus liable for confiscation under Section

1 1 i(d), 1 1 1(0, 1 1 1(1), 1 1 10), 1 1 1(1) & 1 1 1 (m) read with Section 2 (22), (331,

(39) of the Customs Act, 7962 and further read in conjunction with Section

11(3) of the Customs AcL,7962. The appellant, by his above-described acts

of omission/commission and/ or abctmcnt on his part has rendered

himself liable to penalty under Se ctron I I 2 of thr: Custorts Act, 1962 As

per Section 123 of the Customs Act, 1962, thc burdcn of proving that the

improperly imported gold, totally weighing 224.91O grams having tariff

e of Rs.12,42 ,O47 /- and market value of Rs.14,78,333/- by way of

.ad ( d

*
ffi cealment in the form of cut gold bar hiddcn in pant pocket he worn,

hout declaring it to the Customs, are not smuggled goods, is upon the

appeilant.

2.6 The appellant vide his letter dated O2.O1.2O23, forwarded through

his Advocate Shri Rishikesh J Mehra submitted that he is cooperating in

investigation and claiming the ownership of the gold recovered from him

s/49-44lCUS/AHD I 202 4 -2 5 Page 5 of 25

2.4 The appellant had actively involve<i himscll in the inst.ant case of

smuggling of gold into India. Shri Kesari Singh had improperly imported

gold totally weighing 224.910 grams made of 2aktl999.Oo purity go1d,

having tariff value of Rs.12,42,047 l- and market value of Rs.14,78,333/-

by concealing in the form of cut gold bar hidden in Pant Pocket he worn,

without declaring it to the Customs. He optt:d for Grcen Channel to exit the

Airport with a deliberate intention to ev.rdc thc payment of Customs duty

and fraudulently circumventing the restrictions and prohibitions tmposed

under the Customs Act, ).962 and other allied A<:l.s, Ilr.rlcs and Ilegulations.

Therefore, the improperly imported gold by thc passeng<:r by way of

concealment without declaring it to the Customs on arrival in India cannot

be treated as bonafide household goods or personal effects. Shri Kesari

Singh has thus contravened the Foreign 'l'rade Policy 2O).5-2O and Section

11 (1) of the Foreign Trade (Development and Regulation) Act, 7992 tead

with Section 3(2) and 3(3) of the Foreign 1'rade (Development and

Regulation) Act, 1992.



He understood the charges levelled against him. He requested to adjudicate

the case without issuance of Show Cause Notice.

2.7 The Adjudicating authority, vide the impugned order, has ordered

for absolute confiscation of one cut gold bar having purity 999.0 (24 Kl\

totally weighing224.91O grams valued at Rs. 12,42,02.7 /- (Tariff value) and

Rs. 14,78,333/- (Market value) under the provisiorLs of Section 1 1 1(d),

111(0, 111(i), 111(t), 111(l) and 111(m) of the Customs Act, 1962. The

adjudicating authority has also imposed penalty of Rs. 4,50,OO0/- on the

appellant under Section 1 t2 (a)(i) of the Customs Act,I 962.

3. Being aggrieved with the impugned order, the appellant has filed

the present appeal and mainly contended that;

As regards conhscation of the goods under Section 125 of the

Customs Act 1962, the Ld. Adjudicating Authority, while admitting

that there is no option to the Adjudicating AuttLority if the goods are

not prohibited, but to release the goods on payment of redemption

fine, and if the goods are prohibited he has zr discretion to either

release the goods on pa)rment of redemption fine or confiscate the

goods absolutely. The case laws relied upon by the adjudicating

authority are not applicable in the facts and t:ircumstances of the

a

CASC,

estion sho

A reading of Paras of the findings of the acljudicating authority

clearly shows that the adjudicating Authority was pre-decided to

absolutely confiscate the gold in question, without applylng himself

to the crucial fact that he had a discretion to either permit release

of gold on Redemption fine or absolutely confis:ate them only when

the goods were "prohibited". Though not adnritting, even if for a

moment it is prcsumed that the goods in ques:ion were prohibited,

the Ld Adjudicating Authority is required to er:ercise his discretion

and how such discretion is to be exercised is laid down in the case

of Commissioner of Customs (Air) vs P. Sinnase,my in CMA No.1638

of 2O08, before the Hon High Court of Ma<lras decided on 23

August,2016.

In the instanl. case it is very clear that the Ld. Adjudicating

Authority started on a wrong premise of the fat:t that the Appellant

in this case is a smuggier, and that he has cr>ncealed the gold in

this case, all of which are erroneous findings as discussed above.

Taking into consideration these erroneous findings, the Ld

Authority has got biased and decided that the gold in

uld be absoiutely confiscated and trrenalty imposed.

djudicating

12024-25 Page 6 of 25
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There are plethora of Judgements both for and against the release

of gold seized in Customs Cases. A combined reading of all the

cases with specific reference to the policy/Rules in vogue at the

relevant times, will show that depending on circumstances of each

case in hand and the profile of thc pcrson involvcd, the goods rn

question may become "Prohibitcd" which arc olher-wise not hsted ln

the prohibited categories. F{owr:ver, despitc the goods being

prohibited the same can bc released or re-cxportcd in the discretion

of the Adjudicating Authority, which discrr:tion has to be cxercised

as per the canons laid down by thc Hon. Apcx Court as discusscd

above. In this connection, following casc laws are submitte'd relied

upon by the appellant: -

(i) Yakub Ibrahim Yousuf 2Ol1 (263) El,T-685 (Tri. Mum) and

subsequently 2014-TIOL-27 7-CESTST- MUM .

(ii) Shaik Jameel Pasha Vs Govt of lndia 1997 (9 1) ELT 277 (AP);

(iii) V.P. Hamid vs Commissioner of (lustoms, 199a(73) ELT 425

(Tri);

(iv) T. Elavarasan vs Commissioncr of Customs(Airport) Chennai

2Ott (266\ ELT 167 (Mad);

(v) Union of India Vs Dhanak M. Ramji 2OO9 (248) ELT 127

(Bom); upheld by Hon. Supreme Court vide its judgement dated 08-

03-2010, reported in 2010 (252), ELT A102 (SC)

(vi) A. Rajkumari vs CC (Chennai) 2015 (321) ELT 540 (Tri-

Chennai); This case was also alfirmcd by thc Hon. Apex Court vide

20 1 5 (32 1) ELT A207 (SC).

It is also submitted that impugned goods are rlot prohibited for use

by the society at large and releasc of thc sarrtc will not cause to the

society and its import and f or rcdernption would not bc dangerous

or detrimental to health, welfare or morals of the peoplc, in any

circumstances.

There is a catena of cases where the ordcrs of absolute confiscation

were successfutly challenged and gold released either for re-export

or on redemption fine u/s 125 of Customs Acl 1'962. Some of the

judgements can be cited as under:

1. S Rajgopal vs CC Trichy 2OO7 {219) r'l,T 43I;

2. P. Sinnaswamy vs CC Chennai 2OO7 l22O) ELT 308

3. M. Arumugam vs CC Thiruchirapally 2OO7 l22O) ELT 311

4. Krishna Kumari vs CC Chennai 2OOB (229) llLT 222.

o

t6

I

,-.A. +
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a Following are the list of latest revision authority's c,rders relied upon by

the appellant:

1. Ordcr No: 58/2020-CUS(WZ)/ASr?A/MUMBAI,

21.O5.2O2O IN C/A/ Commissioner, Custorns, Ahmedabad

Shabbir Taherally Udaipurwaia

3. Order No: 6tl2O2O-CUS(WZ)/ASRA/MUMBAI,

21.O5.2O2O rn cla Commissioner, Custonrs, Ahmedabad

Basheer Mohammed Mansuri

4. Order No: 12612O2O CUS(WZ)/ASRA/MUMBAI,

07.O8.2O2O in c/a Commissioner, Custorrrs, Ahmedabad

Hemant Kumar.

7. order No: rOl2019 CUS(WZ)/ASRA/MUMBAI,

3O.O9 .2021 in c I a Faithimth Raseea Mohammad

Commissioner of Customs CSI Airport Mumbai.

5. Order No: 123-124l2O2O-CUS0I/Z)/ASRA/MUMBAI,

DT.O7.O8.2O20 in c/a Commissioner, Custo.ns, Ahmedabad v/s

Rajesh Bhimji Panchal.

6. 2019(369)' E.L.T.1677(c.O.i) in c/a Ashol< Kumar Verma.

DT.

v/s

DT.

v/s

DT.

v/s

DT.

v/s

8. order No. 243 &" 244/2022 CUS(WZ)/ASRA/MUMBAI, DT

24.08.2022 in c/a (1) Pradip Sevantilal Shah (2) Rajesh

Bhikhabhai Patel V/s. Pr. Commissioner of Cu.stoms, Ahmedabad.

. Coming to the penalties imposed it may be stated that since the

goods in question were not prohibited, the pr:nalty under section

1 12 (a) and (b) of Customs Act 1962 could not have been more than

the duty involved which in this case is Rs. 4,50,00O/- on the

appellant.

. The appellant finally prayed to quash and set aside the impugned

order in so far as the absolute confiscation is concerned and in so

far as the penalties under section 112 Customs Act is concerned.

4. Shri Rishikesh Mehra, Advocate, appeared for personal hearing on

04.06.2025 on behalf of the appellant. He reiterated the submissions made

in the appeal memorandum. The advocate during pr:rsonal hearing also

relied upon the following case laws

I
I

i
't-,.

s/4944lCUS/ArJ D /2024-25 \ Page 8 of 25

I

c

'ic



(i) OIA No. AHD-CUSTM-000-APP-445-23-24 dated 19.02.2024 In cla

Ms. Monika Bharatbhai Prajapati V/s. Additional Commissioner of

Customs Ahmedabad. (Eligible passenger granted re-export).

(ii) OIA No. AHD-CUSTM-000-APP-477-23-24 Dated 1 t.O3.2024 In cla

Ms. Gita Yashvantkumar Zttzuwadia V/s. Additional Commissioner of

Customs Ahmedabad. (Gold Case granted RF, PP).

(iiil OIA No. AHD-CUSTM-O0O-APP-260-23-24 Dated 23.10.2023 ln cla

Ms. Truptiben Solanki V/s. Additional Commissioner of Customs

Ahmedabad. (Eligible passenger granted re-export).

(v) Order No: 58/2020-CUS(WZ)/ASRA/MUMBAI

ClAl Commissioner, Customs, Ahmedabad v/s

Udaipurwala. (Eligible passenger granted re-export).

DT. 21.05.2020 IN

Shabbir Taherally

\31

(vi) Order No. 4O4 & 4OSl2023 CUS(WZ)/ASRA/MUMBAI DT

3O.O3.2O23 in c/a (1) Huzefa Khuzem mamuwala (2) Shabbir Raniiwala

V/s. Pr. Commissioner of Customs, Ahmedabad. (lngenious Concealment

Socks and Trouser Pockets Case granted Re-Export & RF, PP).

Order No. 287/2022 CUS(WZ)/ASRA/MUMBAI DT 10.7O.2o22 in

Upletawala Mohammed Fahad Akhtar V/s. Pr. Commissioner of

ms, Ahmedabad. (Ingenious Concea-lment Case granted Re-Export on

(vii| Order No. 28412022 CUS(WZ)/ASRA/MUMBAI DT 04.rO.2O22 in

c/a Prakash Gurbani V/s. Pr. Commissioner of Customs, Ahmedabad.

(Ingenious Concealment Case Re-Export, granted RF, PP),

5. I have gone through the facts of the case available on rccord,

grounds of appeal and submission madc by the appcllant at the time of

personal hearing. It is observed that thc issues to be decided in the

present appeal are as under;

(a) Whether the impugned order directing absolute confiscation

of One cut gold bar having purity 999.0 (24 Kt) totally weighing

224.910 grams valued at Rs. 1,2,42,047 l- (Tariff value) and Rs.

14,7I,333 / - (Market value) without giving option for

redemptionunder Section 125(t) ol Customs l\cl, 1962, rn the facts

and circumstances of thc case, is legal and propcr or othe rwise;

,*
qr

I
I

,/
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(iv) Order No 61 I2O2O-CUS(WZ)/ASRA/MUMBAI dated 21.05.2020 in

cla Commissioner, Customs, Ahmedabad v/s Basheer Mohammed

Mansuri. (Eligible passenger granted re-export).
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(b) Whether the quantum of penalty amounting to Rs.

4,50,000/- imposed on the appeilant, under Section 112(a)(i) of the

Customs Act, 1962, in the facts and circumsttrnces of the case, is
legal and proper or otherwise.

6. It is observed that the appellant was intercepr-ed by the officers of
customs, Air Intelligence unit (hereinafter referred to as ,,AIU,,) on arrival
at svP International Airport, Ahmedabad from Kuwait by Kuwait Airways

Flight No KU 345 on 28.12.2023 on suspicion that he was carrying gold by

concealment in his pockct, when he was about to exit through the Green

Channel. The AIU Officers asked the appellant, if h e was carrying any
contraband/dutiable goods in person or in his baggage to which appellant
denied. The AIU officer asked the appelant to wa-11< through the Door

Frame Metal Detector (DFMD) machine which resulted in recovery of one

cut gold bar weighing 224.9ro grams kept in his pocket.The Government

Approved Valuer, confirmed that the total Market Value of the said

recovered gold bar weighing 224.910 grams having a purity of 999.O0

(2aKt) is valued at Rs. 12,42,Oa7/- (Tanff Value) and Rs. 14,78,333/_

(Market Value).The appellant did not declare the said 1;old before customs
with an intentio, 1.o cscape payment of duty. These facts have also been

confirmed in the statement of the appellant recorded u.nder section 10g of
the Customs Act, 7962 on the same day. There is no disputing the facts

that the appellant had not declared possession of gotdat the time of his

arrival in india. Thereby,he has violated the provisions of Section 77 of
t1 l.

Customs Act,l962 read with Regulation 3 of the Customs B
3

Declaration Regula1.ions,2013. These facts are not disputed. +,

6.1 I find that it, is undisputed that the appellant Lad not declar a,

seized gold to thc customs on hisarrivalin India. Furth,:r, in his stateme'n\i*
the appellant had admitted the knowledge, possession, carriage, non-

declaration and recovery of the seized gold. The appellant had, in his

confessional statement,acceptedthe fact of non-declaration of gold before

Customs on arrival in Indla. Therefore, the confiscar:ion of gold by the

adjudicating authority was justified as the applicant had not declared the

same as required under Section 77 of lh,e Customs Act, 1962. Since the

confiscation of the seized gold is upheld, the appe.llant had rendered

himself liable for penalty under section 112(a)(i) of the oustoms Act, 1962.

6.2 I have also perused the decision of the Governrr.ent of India fassed
by the Principal commissioner & ex officio Additionzrr secretary to the \
Government of India submitted by the appellant and other decisions alsoiJ

find that the Revisionary Authority has in all these cases taken similar view

s/49-44lC U S/AHD / 2024 -2 5 Page 10 of 25
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that failure to declare the gold and failure to comply with the prescribed

conditions of import has made the impugned goid "prohibited" and

therefore they are liable for confiscation and thc appellant is consequently

liable for penalty. Thus, it is held that the undeclared one cut gold bar

having purity 999.0 (24 Ktl totally weighing 224.91Q grams valued at Rs.

12,42,047 /- (Tariff value) and Rs. 14,78,3331- (Market value) are liable to

confiscation and the appellant is also liable to penalty.

(a) if there is any prohibition of import or export of goods

under the Act or ang other lau for the ti.rne bein91 in force, it would be

considered to be prohibited goods; ctnd (b) this tttouLd not include ang

such goods in respect of u-lhich the conditions, subject to u.thich the goods

are imported or exported, haue been complted with. ThLs tuouLd mean

that if the conditions prescibed for import or export of goods ore not

complied tuith, it would be considered to be prohibited goods. This wouLd

also be clear from Section 1 I which empowers the Central Gouernment to

prohibit either 'absolutelg' or 'subject to such conditions'to be fulfilLed

before or after clearance, as maA be specified in the notification, the

import or export of the goods of ang specified descnption. The notificotion

can be issued for the purposes specified in sub section (2)- Hence'

prohibition of importation or exportation could be subject to certain

rescibed conditions to be fulfilled before or after cLearance of goods. If

nditions are not fulfilled, it may omount to prohibited goods.

is apparent from the above judicial pronouncement that even though

gold is not enumerated as prohibited goods under Section 11 of the

Customs Acl, 1962, but it is to be imported on fulfilment of certaln

conditions, still, if the conditions for such import are not complied with,

then import of gold will fal1 under prohibited goods. Flence, I find no

infirmity in the impugned order on this count

6.4 In respect of absolute confiscation of One cut gold bar having purity

ggg.O (24 Kt) totally weighing 224.910 grams valued at Rs. 12,42,047 /-

(Tariff value) and Rs. 14,78,3331- (Market value), it is obscrved that the

adjudicating authority in the instant cast: relying on the decisrons of

Hon'ble Supreme Court rn the case of Om Prakash Bhatia Vs

Commissioner of Customs, Delhi 2003 (155) E.L.T. 423 (SC), Honble

Kerala High Court in the case of Abdul Razak 12012 127 5l ELT 30O (Ker),

Hon'ble High Court of Madras ip ynathan Murugesan [2009

+
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6.3 In this regard, I also rely the judgement of the Hon'ble Supreme

Court in the case of Om Prakash Bhatia Vs Commissioner of Customs,

Delhi 2003 (155) E.L.T. 423 (SC) wherein it is held that;



3).

{247) ELT 21 (Mad)1, Malabar Diamond Ga1lery Pvt. Ltd [2OL6-TIOL-1664-

HC-MAD-CUSI, Hon'ble High Court of Madras in the ,rase of P Sinnasamy

12O16 1344) ELT 1154 (Mad)l andOrderNo 17 l2Ol9-Cus dated07.10.2019

in F. No. 375/06lBl20 17-RA of Government of India, Ministry of Finance,

Department of Revenue - Revisionary Authority in the case of Abdul Kalam

Ammangod Kunhamu in paras 26 to 32 of the inrpugned order, had

ordered for absolute confiscation of one cut gold bar having purity 999.0

(24 Kt) totally weighing 224.910 grams valued at Rs. 12,42,047/- (Tariff

value) and Rs. 14,78,333/- (Market value).

6.5 I find that the Honble CESTAT, Ahmedabad has in the case of

Commr. of C. Ex., Cus. & S.T., Surat-II Vs Dharmersh Pansuriya [2018

(363) E.L.T. 555 (Tri- Ahmd)l considered the decision of Hon'ble High Court

of Madras in the case of Commissioner of Customs (Air) Chennai-I Vs P.

Sinnasamy 12016 (344) E.L.T. 1 15a (Mad)l and the decision of Hon,ble High

Court of Bombay in the casc of Commissioner Vs Alfred Menezes [2009

(242) E.L.T, 334 (Bom)], and were of the view that ir case of prohibited

goods as defined under Customs Act, 1962, the adjudi,:ating authority may

consider imposition of fine and need not invariably direct absolute

confiscation ofthe goods. The relevant paras are reprocluced hereunder:

d8. It is the argument of the Reuenue that under the aforesaid

prouision, once the goods in question are prohibited goods under the

Act, no discretionarg pouter is left with the adjudicating authoitg for
imposition of fine. We are afraid that the said plea of the Reuenue may

not find support from the principle of laut laid down bg the Hon'ble

Bombag High Court in the case of Alfred Menezes case (supra). Their

Lordships after analgzing the said prouision of Section 125 of the

Custom.s Act obserued as follouts:

3. It i-s, therefore, clear that Section 125(1) deals utith tun

situations (1) the importation and exportation of prchibited goods and

(2) the importation and exportation of ang other goods. Insofar as

importation or exportation of prohibited goods, the expression used i.s

that tuhere the goods u,rcre conf,scated, the officer "mag". In the case of

ang other goods, u,thich are confiscated, the ofjicer " shall".

4. It i.s, therefore, clear that insofar as the prohibited goods ard".:
' i!,.

concerned, there Ls discretion in the officer to releuse the confiscatedt)

goods in terms as set out therein. Insofar o,s other goods are. .'

concerned, the officer is bound to release the gottds. In the instant

e, u)e are concemed uith prohibited goods. The officer has
{ rcised hLs di.scretion. The Tibunal oo9 36

Mum.)l has upheld the order of the adjudicating offic

I E.L.T. 587 (Tri. -

er.
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9. This pinciple is later follotued bg the Hon'ble Madras High

Court recentlA in P. Sinnasamg's case (supra). Thus, in uieut of the

aforesaid pinciple, euen if the goods in question qre con-sidered a-s

prohibited goods os defined under the Customs Act, the adjudicating

authoifu mag consider imposition of fine and need not inuaiably

direct absolute conftscation of the goods. In these premises, thus to

consider the bsue rai.sed ot the brtr that tuhether the gold bars

remoued from the rJnit in SEZ tuithout permission and contrary to the

Circulars issued bg RBI and Custom^s, became prohibited goods, or

otherwi,se, in our uiew, becomes more an academic exercLse and hence

need not be resorted to.

o
.$1

10. The other argument aduanced bg the Ld. AR for the Reuenue i.s

that in uiew of the judgment of Hon'ble Madras High Court in P.

Sinnasamy's case, discretion conferred under the prouision cannot be

arbitrarg and it b to be exercised in judicious monner. From the .finding

of the Ld. Commissioner, u,te notice that eDcn though he has not

considered the goods as prohibited ones, obseruirtgl it in the sense that

these are not arms, ammunitions, narcotic substonce, but c{ter

examining the fact that the gold bars were irtported for its authorized.

use in the SEZ and after consideing other extenuating circumstances.

exercLsed discretion in directing confiscation of the goLd bars remoued

unauthorizedty from the SEZ Unit tuith option to redeem the same ort

pallment of Jine. We find that in P. Sinnasamy's case (supro), the

adjudicating authoity has directed absolute confi^scation of the gold

smuggled into the country, which u.ns set ctstde bg the Tibunal, with rt

direction to tLre adjudi.catingl authority to consider tmposition. of fine,

which did not find fauour Jrom the Hon'ble l-li(th Court, Their l,ordships

obserued that once the adjudicating ctuthoitll has reasonabLg and

correctly apptied the di.scretion, it Ls not open to the Trtbunal to giue

positiue direction to the adjudicating ctuthortty to exercise option irt ct

particular manner. Euen though the facts and circumstances i'n the soid

crzse ore different from the present one, inasmuch as in the said case

he Commissioner has directed obsolute confiscation, but in the present

E
I e option for payment of fine uas extended by the Commissioner;

ra
+

howeuer, the principle laid dotun therein is definitely applicoble to the

present case. Therefore, we do not find merit in the contention of the

Reuenue that the Adjudicating ttuthortty ought to haue directed obsolute

conftscation of the seized goods."

6.6 I have also gone through the judgement of Honble Tribunal in thr:

case of Commissioner of Cus C.Ex., Nagpur-l Vs Mohd. Ashraf Armar

s/49-44lCUS/AHD I 2024 -25 Page 13 of 25
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12019 (369) E.l,.T. 1654 (Tri Mumbai)l wherein the H,tn'ble Tribunal, after

considering the decision of Hon'ble Supreme Court in the case of Om

Prakash Bhatia Vs Commissioner of Customs, Delhi 2003 (155) E.L.T. 423

(SC), has upheld the order of Commissioner (A) who s;et aside the order of

absoiute confiscation ordered by the adjudicating authority and allowed

redemption of 1200.950 gm of concealed gold valued atRs.27,O2,l37 l- on

payment of frne of Rs 5,50,000/-, The relevant paras are reproduced

hereunder:

"4. We haue perused the case record as well a;; judgment pa.ssed

by the Hon'ble Supreme Court, Delhi in Om Prakash Bhatia's case.

Releuant interpretation of "prohibited goods", a,s made in para 9 of the

said judgment is reproduced beLow for ready referen:e:

" From the aforesaid definition, it can be stated thot (a) if there Ls any

prohibition of import or export of goods under the Act or any other latu

for the time being in force, it utould be considered to be prohibited

goods; and (b) thi"s ulould not include anA such goods in respect of

Luhich the conditions, subject to tuhirh the goods are imported or

exported, haue been complied ulith. This unuld mean that if the

conditions prescribed for import or export of good:; are not complied

uith, it uould be considered to be prohibited goods. This unuld also be

clear from Section 1 1 ulhich empou)ers the Central Gouerument to

prohibit either 'absoluteLg' or 'subject to such conditions' to be fulfilled

before or after clearance, as moA be specifted in t,\e notiJication, the

import or export of the goods of ang specifi.eai. desciption. The

notification can be bsued for the purposes specifiEd in sub-section (2).

Hence, prohibition of importation or exportation could be subject to

certain prescibed conditions to be fulfilled before or after clearance of

goods. If conditions are not fuljllled, it mag amount to prohibited goods.

Thrls rls also made clear bg thi,s Court in Sheikh Mohct.. Omer u. Collector

of Customs, Calcutto and Others [(1970) 2 SCC 72'8] wherein it utas

contended thttt the expression 'prohibition' used in S'ection 111(d) must

be considered as a total prohibition and that the e:cpression does not

bing u-rithin its fold the restrictions imposed bg clause (3) of the Import

(Control) Order, 1955. The Court negatiued the said contention and held

thus: -

'...What clause (d) of Section 111 sags is that an.y goods tDhich are

imported or attempted to be imported contrary to "ang prohibition

imposed by ang laut for the time being in force in this country" i-s lioble

to be conftscated. "Ang prohibition" refened to in that section applies to

euery tApe of " prohibition". That prohibition mag be <:omplete or partial.

.^
.1

{,
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Any restiction on import or export is to an extent a prohibition, The

expression "ang prohibition" in Section 111(d) of the Customs Act, 1962

includes restictions. Merela because Section 3 of the Imports and

Exports (Control) Act, 1947, uses three different expressions

"prohibiting", "resticting" or "otherwise controlling ", ue cannot cut

doutn the amplitude of the words "ang prohibition" in Section 111(d) of

the Act. "Any prohibition" means euery prohibition. In other words all

fupes of prohtbitions. Restrictions i.s one tgpe of prohibition. From item

(I) of Schedule I, Part IV to Import (Control) Order, 1955, it Ls clear that

import of liuing animals of all sorLs is prohibited. But certain exceptions

are prouided for. But nonetheless the prohibition continues".

5. Going bg the bare reading of the said interpretation, it can be

said that in the deftnition of prohibited goods in terms of Section 2(33)

of the Custom,s Act, 1962, any such goods means any such restricted.

and prohibited goods qnd not any other goods. It is in this contest the

whole analyses of prohibited goods is made by the Hon'ble Apex Court

and not in respect of ang other goods other than prohibited and

resticted goods. Gold being a permitted goods for importation, cannot

be sai-d to be restricted goods in applging such an interpretation but

ceiling on the maximum quantitg that could be imported could neuer be

equated ulith restiction or prohibition to such importation. Admittedly,

appellant's intention to euade duty bg suppressing such import is

apparent on record for which Commissioner (Appeals) has rightlg

confirmed fine and penaltA under releuant prouLsions of the Customs

Act but absolute confiscation of gold, which i.s permitted to be imported

to India, solelA on the ground that it uas brought in conceaLment cannot

be said to be in confirmity to law or contradictory to decision of Hon'ble

Apex Court giuen in Om Prakash Bhatia's case. Hence the order'

6. Appeal is dismissed and the Order in OriginaL l[o.

SBA/ JC/ CUS/ 2O 14, dated 27-5-20 14 possed bg the Commissioner

ppeals) is herebg conftrmed. "

It rs further observed that in respect of abso.lute confiscation of gold

te:ir

,:r,r
,'.tL

paras of the judgment are repr uccd hercundcr
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bar, the judgment pronounced on 05.05.2O23 in respect of Civil Misc.

Review Application No. 156/2022 filed at Hon'ble High Court of Ailahabad

sitting at Lucknow, by the Commissioner of Customs, Lucknow is relevant

wherein the Hon'ble High Court has upheld the decision of Hon'ble

Tribunal who had upheld the decision of Commissioner (Appeals) that gold

is not prohibited item, it should be offered for redemption in terms of

Section 125 of the Customs Act,7962 and thus rejected the review

application filed by the Commissioner of Customs, Lucknow The relevant

s / 49 -44 I CU S I AHD / 2024 -25
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" 16. ln the present case, the Commissionetr (Appeals) has held

that the gold is not a prohibited item, it sltould be offered for

redemption in terms of Section 125 of the Ac:t. The Tibunal has

recorded that the respondents had brought impugned Gold from

Bangkok to Gaga Intemational Airport without declaing the same to

Customs Authorities ond there u.tas nothing to explain as to hout the

Custom.s authorities posted at Gaga International Airport could not

detect such huge quantity of gold being remoued from Gaga

International Airport bg passengers on their arri,:.tal and there was no

explanation o^s to hou.t the respondents procured gold before they

uLere intercepted at Mughalsarai Railu-tay Statton and the Tibunal

has drlsmrlssed the Appeals for the aforesaid reason and has affirmed

the order passed bg the Commi.ssioner (Appeal's) holding thot the

import of gctld u.tas not prohibited under the Foreign Trade Polbg or

ang other lau.t and, therefore, there is no :;ufficient ground for

absolute confbcation of the gold.

17. Nothing u.tas place-d before this Court to chollenge the Jinding of

the CommLssioner (Appeals), uthich u.ns upheld bg the Tibuna| thot

Gold is not a prohibited item, and nothing u,tc:s placed before this

Court to establish that this finding of the Cornmissioner (Appeals)

was u)rong or elToneous.

18. Euen if the goods in question had been brought into India without

follouing the conditions prescribed therefore ancl those fall within the

categorA of prohibited condition, Section 125 of the Act prouides that

the Adjudicating Offtcer may giue to the ou,ner of such goods an

option to png fine tn lieu of confiscation. Section 128 A of the Act

confers pou)ers on the Commissioner (Appeals/ t') pass such order, as

he thinks just and proper, confirming, modifuing or annulling the

decision or order appealed against. In the present case, the

Commi,ssioner (Appeals) has modijied the order of absolute

conftscation by imposing penaltg in lieu thercof, u.thich tuas uell

u-tithin his power as per Section 128 A. The Tibunal has affirrned the

order of the CommLssioner (Appeals). This Court dismissed the

further Appeal filed bg the Department, finding no illegalitg in the

judgment passed bg the Tibunal.

I

I
t 19. In uietu of tlrc aforesaid discussion, u)e ore of the uiew that the

order possed bg this Court refusing to interfere uith the aforesaid
i
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order possed bg the Tribunal does not suffer from any error, much

less from an error apparent on the face of the record.

2O. The reuieu.t application lacks merLts cLncl, cLt:cordinrllr1, the same is

dismissed. "

6.8 Further, It is observed that in the decisron vidc Order

No.35512o22-cus (wz)/ASRA/MUMBAI, <lal.ecl 07.12.2022 of the

Principal Commissioner & ex-officio Additional Secretary to Government of

India, the Honble Revisionary Authority, after going through the details of

the case wherein the passenger had brought 02 gold bars of 01 kg each

and 02 gold bars of 10 tolas each totally weighing 2233.2 grams wrapped

with white coloured self-adhesive marking lape and conccalcd in both the

watch pockets of black coloured trousers worn by him, rclying on various

decisions of High Court and Apex Court, has allowr:d gold to be redccmed

on payment of redemptron fine. The relt:vant paras of the ordcr are

reproduced hereunder:

"16. Once goods are held to be prohibited, Section 125 still prouided

dLscretion to consider release of goods on redemption fine. Hon'ble

Supreme Court in case of M/s Raj Grotu Impex (CML APPEAL NO(s).

2217-2218 of 2021 Arising out of SLP(C) Nos. 14633-14634 of 2O20'

Order dated 17.06.2021) ha,s laid dou.n the conditions and

circufiLstances under which such discretion can be used. The same are

reproduced belou:

71. 'thus, tuhen it comes to discrctbrr, al?.r exurcts(' thera'ctJ lttLs Lo b<'

gtLided bg lau; has to be a.ccording to the n es oJ recLsut and ju-stice:

ond has to be based on the releuant (:onsi.d.erati.ons. The exercise of
discretion is essentiallg the discernm.erlt oJ' what i.s righ.t antL proper;

ond such discemment is the ci.ticol. and. catl1icttts lttclgment oJ'what ts

correct a.nd proper bg differentiating betweerL shadou and substance cLs

aLso betuteen equity and pretence. A hold.er oJ' publi.c oJfi.ce, when.

exerci.sing discretion conferred by the statute, hc's to ensure th.at sucLt

exerci.se is in furtherance of occomplishment oJ' the purpose und.erLAin.g

conferment of such poLuer. The raquirement.s of reasonabLeness,

rationalitg, impartialitg, fairness and equ.it1.,t are inJTerent in ang exercise

oJ'discretion; such an exercise cctn neuer L;e a.ccordi.ng to tlt.e priurttt:

opinion.

71.1. ft is hardLg oJ an1l debate tl'tct I c.l.{sr:rcl.it tn y'ta-s to l:e e:xercisec)

jtLdiciouslg and, for that matter, a.ll the fQcts attd. all. the rcleuont

surrounding factors as also the impliccttion. oJ exerciset of cliscreti.ctn.

either uag haue to be properlg unighecl. an.d a baLa.n.ced d.t:c:isi.ott is

required to be taken.

17. 1 Gouernment further obserues that there are catena of
judgements, ouer a peiod of time, of the Hon'ble Courts and other

forums which haue been categorical in the uiew that gront of the option

,J

+
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of redemption under Section 125 of the Customs Act, 1962 can be

exercised in the interest of justice. Gouemment places reliance on some

of thc judgements as under:

(a) In the case of CommLssioner of Customs, ALiganj, Lucknotu us

Rajesh JhamatmaL Bhat 2O22(382) E.L.T. 345 (AlU, the Lucknou-t bench

of the Hon'ble High Court of Allahabad, ha.s held at paro 22 that
"Custom^s Excise & Seruice Tax Appellate Tribuna\ Allahabod hos not

committed anA elror in upholding the order dated 27-8-2018 passed bg

the Commi,ssioner (Appeal-s) holding that Gold is tnt a prohibited item

and, therefore, it should be offered for redemptiott in terms of Sectinn

125 of the Act."

(b) The Hon'ble High Court of Judicature at Madras, in the
judgement in the case of ShikMostani Bi us. Princtpal Commissinner of
Customs, Chennai-I 12017(345) E.L.T. 201 (Mad) upheld the order of the

Appellate Authoity allou,ting re-export of gold on pagment of redemption

Jine.

(c) The Hon'ble High Court of Kerala at ErnakuLam in the case of
R. Mohandas us. Commrbsioner of Cochin [2O16(336) E.L.T. 399 (Ker)]

has, obserued at para I that "The intention of Section 125 Ls that, after

adjudication, the Custom^s Authoitg is bound to .elea.se the goods to

ang person from uthose custodg such goods houe b'zen seized. ..."

(d) Also, in the case of Union of India us Dhanak M Ramji

[2O10(252) E.L.T. A]02 (SC)1, the Hon'ble Apex Court uide its judgement

dated O8.O3.2O1O upheld the deci.sion of the Hc,n'ble High Court of
,Judicature at Bombag [2OO9(248) D.L.T. 127 (Eom)], and approued

redemption of absolutelg confiscated goods to the ptssanger.

I8.1 For tlrc reasons cited aboue, Gouernment.finds thctt this is not

a case of impersonation as construed bg the louer authorities. ALso, for
the reasons cited aboue, it u,tould be inappropriate to term the appellant
as habitual offen<ler. In the instant case, the impugned gold bars uere

kept bg the applicant on hls person i.e., in the pockets of the pants u..torn

bg him. Gouernment obserues that sometimes pass"ngers resort to such

innouatiue methods to keep their ualuables / precious possessions sa/e.

Ako, considering the Lssue of paritg and fairness zs mentioned aboue,

Gouernment finds that fhrs ls a case of non-declarar.ion of go\d.

I8.2 Gouernment finds that all these facts hante not been properlg " .

considered by the lou,ter authoities uhile absolutelg confi.scating the

(O2) tulo FM gold bars of I kg each and two gold bars of 10 tolas each, :.

totoltg ueightng 2233.2 grams and uolued at R;; 58,26,977/ -. AIso, ' 
-i

obseruing the ratio of the judicial pronounce rlents cited aboue,

Gotternment arriues aL the conclusion that decision to grant the option of
redemption uouLd be appropiate in the facts and circum^stances of the

the Gouemment maintain{ confi.scation of goLd

ugned goLd bars to be redeem.ed on payment of

nt finds that the penoltll of Rs 6,O0,O0O/ -
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upheLd bg the AA is commensurate with the omission and commissions

committed. Gouerntnent finds the quantity of the penaLtu as appropiate.

20. In uiew of the aboue, the Gouernment modifies the OIA passed

bg the AA to the extent of absolute confi,scation of the gold bars i.e. (02)

two FM gold bars of I kg each and tu.to gold bars of 1O tolas each,

totallg weighing 2233.2 grams and ualued at Rs 58,26,977/- and

gr@nts an option to the applicant to redeem the same on payment of a

redemption fine of Rs 12,O),O0O/ (Rupees Tutelue Lakhs onlg). The

penaltg of Rs 6,00,O0O/ - imposed bg OAA and upheld bg AA is
sustained-

21 AccordingLg, Reuision Application is decided on the aboue

terms. "

6.9 Further, It is observed that in thc rcccnt dccision vide Order No

5t6-5t7 12O23-CUS (WZ)/ASRA/MUMBAI, dated 30.06.2023 of the

Principal Commissioner & ex officio Additional Secrctary to Govcrnment of

India, the Honble Revisionary Authority, after going through the details of

the case wherein the passenger was wearing brown colourcd cloth belt

fastened around her abdomen and whcn thc bclt was cut open rcsulted in

recovery of brown coloured powder with wer1.<:r past<:cl irt gluc, purporlcd to

containing gold weighing 28OO grams (gross). 'ltrc I Ion'ble revisionary

authoril.y relying on various decisions of lligh Courl and Apex Court, has

allowed gold to be redeemed on paymcnt r>f redemplion fine. The relevant

paras of the order are reproduced hereundcrl

" 10. Once goods ctre held to be prohibited, Section 125 still prouided

dlscretion to consider release of goods on redemption fine. Hon'bLe

Supreme Court in case of M/ s Raj Crou Impex (CIVIL APPEAL NO(s).

22 17-2218 of 2O21 Ari.sing out of SLPI'' Nos. 14633 14634 of 2020

Orcier dated 17.06.2021) hr-s laid doutn the conditiorts and

circumstances under uhich such discretiort con bc usecl. The sQme ore

reproduced beLou.t:

7 1 . Thus, tuhen it comes to discretion. the exercise thereof hcts to be

gui.ded bg latu; has to be according to th.e rules oJ- reclson. and. justi.ce;

and has to be based on the reLeuant <:onsiderotions. The e'tercise of

d.i.scretion is essentiaLLg the disce-rnment of wJ"Lat is right and proper,

and such di-scentment i.s the citical and. cautious judgment o.f what is

correct and proper bg differentiating bettueen shtldotu and substctnce as

also bettueen equity and pretence. A holder et.f ptLbl)c ttfJice, ttthen

excrcisinq disCretion confcruetd. b!) tlle sl{.!tute. h'rts l.tt .r/l..stl r..' tlrat srrch

exercLse is in fuftherance of accomplisltrn.ent of the: purpose unde:rlqing

conJerment of such pouer. 'l'he requirement:,; oJ' rea'sottableness '

i

\

+
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Sl4g44lCUSlAHl)/2o24-2s + Pase le of 2s

1--



ir ).

o.f discretion; :;uch an exercise can neuer be according to the piuate

oplnton

7l .I . It rs harcily of a.ny deba.te that discretion has to be exerci.sed

judiciouslg and, for that matter, all the facts c'.nd all the releuant

surrounding fectors as also the impLication of ercerci,se of discretiort

eith.er u.,ay h.atte to be properlg tueighed and a oalanced decision is

required to be taken.

1 1. A plain reading of Section 125 shouls tllat the Adjudbating

Authoritg is bound to giue an option of redemption when the goods are

not subject to any prohibition. In case of prohibiteal. goods, such a,s, the

gold, the Adjudicating Authoritg may alloru redemp,ti6n. There is no bar

on the Adjudicating Authoitg allowing redemption of prohtbited goods.

This exerci.se r:f dlscretion witl depend on the no"tllre of goods and the

nature of prohibition. For instance, spuious drugs, arm.s, ommunition,

hazardous goods, contaminated JTora or fauna, Jood which does not

meet the food. sofetg standards, etc. are harmlil to the societg if
alloued to find their utag into the domestic market. On the other hand,

reLease of certain goods on redemption fine, euen though the same

becomes prohibited as condition of import haue not been satbfi.ed, mag

not be harmful to the societg at large. Thus, Adjudrcating Authoritg can

allout redempLion under Section 125 of ang goods tuhich are prohibited

either under the Customs Act or ang other lau.t on payment of fine.

1 2. 1 Gouernment further obserues that there are catena of

judgements, ouer a perind of time, of the Hon'bte Courts and other

fontm^s u,thich haue been categorical in the uiew thot grant of the optian

of redemption under Section 125 of the Custom-s Act, 1962 can be

excercised in the interest of justice. Gouernment places reliance on some

of the judgemenls as under:

(a) In the case of Commissioner of Customs, Aliganj, LucknouL us

Rajesh Jhamatmal Bhat 2022(382) E.L.T. 345 (All), the Lucknow bench

of the Hon'ble High Court of Allohabad, has held at para 22 that

"Custom^s Excise & Seruice Tox Appellate Tibunal, Allahabad hos not

committed anA error in upholding the order dated 217-8-2O18 passed by

the Commi.ssioner (Appeals) holding that Gold is rot a prohibited item

and, therefore, it should be offered for redemptior'. in terms of Section

125 of the Act. "

I

I

(b) The Hon'ble High Court of Judicature at Madras, in the

dgement in the case of ShikMastani Bi us. Pincipal Commissioner ofLLJ
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Customs, Chennai I [2017(345) E.L.'t. 201 (Mad) uphekl the order of the

Appellate Authoritg allotuing re-export of oold on. poLtment o.l' reclemption

fine.

(c) The Hon'ble High Court of Kerala at ErnokuLam in. the case of

R. Mohandas us. Commlssioner of Cochin [2O16(336) 8.L.7'. :]99 (Ker)l

has, obserued at pqra 8 that "The tntentton of Section 125 Ls thot, after

adjudication, the Customs Authoritg is bound to release the goods Lo

ang person from whose custodg such goods haue been seized...."

(d.) Also, in the case of tJnion of Indict us Dhanak M Ramli

[2O10(252) E.L.T. A1O2 (SC)], the Hon'ble Apex Court uide its judgement

dated O8.O3.201O upheld the decision of the Hon'ble Hiqh Court of

Judicature at Bombag [2OO9(248) E.L.'l'. 127 (L]om)], and approued

redemption of absolutelg conflscated goods to the passanger.

12.2 Gouernment, obseruing the ratios of the aboue judicial

pronouncements, arriues ot the conclusion that dectsion to grant the

option of redemption tuould be appropriate in the facts and

circumstances of the instant case.

13 Gouernment notes thot the quantity of tmpugned g1old dust

(conuerted into. bars) under import, is neither substontial nor in

commercial quantitg. The appe\lant claimecl ownership of th.e impugned

gotd and stated that the same was broughl for marriage purpose. There

are no other claimants of the said gold 'fhere Ls no aLlegation that the

appellants are hqbituol offenders ctnd utas inuolued in simiLar offence

earlier. The fact of the cose indicates that it is a case of non'clecLoration

of gotd, rather than a case of smuggling for comnLerctal considerations'

The absolute confi-scation of the impugned g1old, leading to

dispossession of the gold in the instont case ls therefore harsh ond not

reasonable. Gouernment constders granting an option to the appellant to

redeem the gold on poAment of a suitable' redemption ftne, as tlte sante

would be more reasonable and.iudicious.

14. In uietu of aboue, the Gouernment modifies the impugned order

of the Appellate Authoitg in respect of the impugned gold seized from

the appellont. The seized gold from the appellant 1 i.e' impugned golcl

bars ueighing 1417.6189 grams with puriQl of 994'4O'/o ond O1 muster

weighing 19.1384 grams utith puriQl of 981 4O%, totallg u'teighing

1478.3415 grams and totoltg ualued ot Rs 41,O7'735/ - is allotued to be

redeemed on paAment of a fine o/ Rs B, \O,OO0/ (Rupees Eight Lakh

Ten Thousand only)."

I
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6. 1 1 Further, the Principal Commissioner & r:x-officio Additional

Secretary to Government of India in the Order No 67 /2O23-CUS

(WZ)/ASRA/MUMIIAI, dated 3O.01.2023, on recovery of two gold bars of

01 kg each and 02 gold bars of 10 tolas each concealed in the pant worn,

totally weighing 2232 grams valued at Rs 58,23,846/- upheld the decision

of Appellate Authority allowing redemption of gold bars on pay.rnent of

redemption fine of Rs 1,l,00,000/ and upheld the penalty of Rs 6,0O,000/-

imposed by the Original Adjudicating Authority and upheld by the

Appellate Authority observing that the concealment was not ingenious, the

passenger was not habitual offender and involved irL the similar offence

earlier, there was nothing on record that he was part of an organised

smuggling syndicate. The Government found that thisr was a case of non-

declaration of gold and held that absolute confiscation of the impugned

gold leading to dispossession of gold would be harsh and not reasonable.

With this observation the order of Appellate Authority lyanting an option to

redeem the gold on payment of redemption line was upheid.

6.12 Furthcr, the Hon'ble High Court of Allahabad in the case of

Commissioner of Customs, Aliganj, Lucknow Versus Rajesh Jhamatmal

Blnat 12022 (382) ELT 345 (All)l had upheld the decisiorr of Hon'ble Tribunal

wherein the Honble Tribunal had upheld the decision of Commissioner

(Appeal) wherein 4O76 grams of gold bars recovered from the specially

designed cavities made in the shoes, valued at Rs. 1,09,98,0 18/- was

allowed to be redcemed on pa5rment of redemption fine and penalty. The

Hon'ble Tribunal had reduced the redemption fine frorn 25,O0,O00/- to Rs

15,00,000/- and penalty was also reduced from 1O,0O,OO0/- to 5,0O,00O/-

as ordered by the Commissioner (Appeal). The llonbie High Court

observing that gold was not prohibited under the Foreign Trade Policy or

any other law for the time being in force and, th,lrefore, there is no

sufficient ground for absolute confiscation o dupheld the decision

of Hon'ble Tribunal.
rr"

.
+
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6. i 0 Further, the Principal Commissioner & 3x-oflicio Additional

Secretary to Government of India in the Order No 38O 12O22-CUS

(WZ)/ASRA/MUMBAI, dated 14.12.2022, wherein the applicant was

carrying 27O grams of gold dust which has been ingeniously concealed by

pasting it with glue in between two t shirt worn by him, had finally held

that since the appellant is not a habitual offender ancl was not involved in

the similar oflencc earlier and it is a case of non-declaration of gold, rather

than a casc of smuggling for commercial consid erations. With this

observation absolute confiscation was set aside and g()ld was allowed to be

redeemed on payment of redemption fine

a



6. 13 Further, the Principal Commissioner & ex-officio Additional

Secretary to Government of India in the recent decision vide Order No

6812O24-CUS (WZ)/ASRA/MUMBAI, dated 24.Qt.2024, in the case of Mr

Kasmani Asif Abdul Aziz wherei,n the passenger had kept three gold

kadiwali chains and two gold pendants in a transparent plastic pouch kcpt

in pant pocket totally weighing 1200 grams of 24 kt having 999.0 purity

valued at Rs. 35,22,816/- (Tariff value) and Rs. 39,02,400/- (Market value)

had finally held that since quantum of gold is not commercial and the

applicant was in possession of invoice for purchase of gold jewellary,

concealment was not ingenious, the passanger is not a habitua-l offender

and was not involved in the similar offence earlier and not a part of

organised smuggling syndicate, it is a case of non-declaration of gold,

rather than a case of smuggling for commercial considerations. With this

observation absolute coniiscation was set aside and gold was allowed to be

redeemed on payment of redemption fine.

6.14 In view of above decisions of the Principal Commissioner & cx-

officio Additional Secretary to Government of India, I am of the considered

view that in present case also there is no allegation that the appellant is

habitual offender and was involved in similar offence earlier. The appellant

was not a part of organised smuggling syndicate. 'lhe appcllant in th e

defence submission before the adjudicating authority as recorded in the

impugned order has submitted that the appellant is residing at Kuwait and

having resident visa, hence he is an NRL FIe is eligible to bring the gold.

The gold was purchased from his personal savings and borrowr:d moncy

from hrs friends. He reiterated that his client brought Gold for his pcrsonal

use. Hc submitted copy of gold purchasc bill No. 5060 datcd 25.12.2023

rssued by M/s. DEEMA & CO., Kuwait tn thc namc of the appellant. Thus,

there is no dispute in respect of the ownership ol the seizcd gold. 'l'he

appellant was not a carrier. There is nothing on rccord to suggesl that the

concealment was ingenious. The investigation of thc case has not brought

any smuggling angle but the investigation suggest that this is case of non-

declaration of gold with intention of non-payment of Customs duty.

Further, a copy of appeal memorandum was forwarded to the adjudicating

uthority for his comment and submission of case laws on similar matlcr

t no reply was received till date. The lact of 1.hc prescnt case also

dicates that it is a case of non-declaration of gold, rather than a case of

smuggling for commercial consideration. The absolute confiscation of

impugned gold, leading to dispossesston of the gold in thc instant casc is,

therefore, harsh. Therefore, following thc dccisions of Principal

Commrssioner & ex-oflicio Additional Secretary to Government of India, the

d 3lI ld

I
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decision of Hon'ble High Court of Allahabad sitting at Lucknow in the Civil

Misc Review Appiication No 15612022 filed by Commissioner of Customs,

Lucknow, and the decision of Hon'ble Tribunal, Ahme dabad and Mumbai

as detailed in thc abovc paras, I am of the consictered view that the

absolutc confiscation of one cut gold bar having purity 999.O (24 Kt) totally

weighing 224.910 grams valued al Rs. 12,42,047 l- Q'ariff value) and Rs.

14,78,3331- (Market value) is harsh. I, therefore, set aside the absolute

confiscation ordered by the adjudicating authority in the impugned order

and allow redemption of one cut gold bar having purity 999.0 (24 Kt) totally

weighing 224.910 grams valued at Rs. 12,42,047 /- (1'ariff value) and Rs.

14,78,3331- (Market value), on payment of line of Rs 2,50,000/- and any

other charges payable in respect of the goods as per Siection 125(2) of the

Customs Act, 7962.

6.16 Further, in respect of imposition of penalh, amounting to Rs

4,50,000/- on the appellant for non-declaration of one cut gold bar having

purity 999.0 (24 Kr) totally weighing 224.910 grams valued at Rs.

12,42,O47 /- (Tariff value) and Rs. 14,78,3331- (Market value), following the

decisions of Principal Commissioner & ex-officio Adclitionai Secretary to

Government of India, the decision of Hon'ble High Court of Allahabad

sitting at Lucknow in the Civil Misc Review Applicatio:e No 156/2O22 ftled

by Commissioner of Customs, Lucknow, and the decision of Hon'ble

Tribunal, Ahmedabad, Mumbai and Allahabad as detailed in the above

paras, I am of the consrdered view that penalty of Rs. 4,50,000/- ordered

by the adjudicating authority in the impugned order is harsh. Therefore, I

reduce the penalty to Rs. 1,25,000/-.

any profit margin. if any, but will also have a tive effect on the

applicant to ensure strict compliance of law in
ilrr,
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6.15 In respcct of request for re-export of the irrpugned gold, it is

observed that the appellant was holding State of Kuwait Civil ID Card No

269091504272 valid upto 05.04.2026 for passport No V5156615. The

appellant had claimed ownership of gold and desired to take it back. I have

also gone through the recent decision vide Order No 4O4-405/2023-CUS

(WZ)/ASRA/MUMBAI dated 30.03.2O23 of the Principal Commissioner &

cx-officio Additional Sccretary to Government of India, the Hon'ble

Revisionary Authority, after observing that the pas;senger was having

resident status of Doha/Qatar, allowed re-export of gocds. In view of above,

I allow rc export of seized gold on payment of redemption fine as discussed

abovc and any other charges payable in respect ofthe impugned gold

6.17 The fine and penalty of the above amount will not only eliminate



7. In view of above the appeal filed by the appellant is disposed o1"f in

the above terms.

\
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Bv Resistered Post A.D.

AMI'T
COM MISSIONER (APPtrAI,S)

CUSTOMS, AHMEDABAD.

Dated -19.06.2025F.No. 5/49-4 4 I cus I AHD I 2o24-?t--.-1

To,

(i) Mr Kesari Singh, VPO Daduka,
Banswara, Rajsthan - 327022,

(ii) Rishikesh J Mehra, B/ 1 103, Dev Vihaan,
Behind 3'a Eye Residency, Motera Stadium Road,

Motera,Sabarmati,Ahmedabad-380005 {r(..i,1 ATI'ESTED

RINTENOENT
rtrn gm.r gt{h,H l. srarErdrdrd

cusIoMS (APPEA ,S), AHMEOAAAO

1/fn, Principal Chief Commissioner of Customs Gujarat, Customs

House, Ahmedabad.

2. The Principal Commissioner of Customs, Customs,Ahmedabad.

3. The Joint/Additional Commissioner of Customs, Ahmedabad.

4. Guard File
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