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2. Any person deerning himself aggrieved by this Order may appeal against this
Order to the Customs, Excise and Service Tax Appeliate Tribunal, Ahmedabad
Bench within three months from the date of its communication. The appeal
must be addressed to the Assistant Registrar, Customs, Excise and Service
Tax Appellate Tribunal, 2nd F1oor, Bahumali Bhavan, Nr. Girdhar Nagar
Bridge, Girdhar Nagar, Asarwa, Ahmedabad - 380OO4.
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3. The Appeal should be filed in Form No. C.A.3. It shall be signed by the
persons specilied in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules,
1982. It shall be filed in quadruplicate and shall be accompanied by an equal
number of copies of tl:e order appealed against (one of which at least sha-ll be
certified copy). AII supporting documents ofthe appeal should be forwarded in
quadruplicate.

+. ,@qtlE-catffir,ffi(@l

4. The Appeal including the statement of facts and the grounds of appeal shall
be ftled in quadruplicate and shall be accompanied by an equal number of
copies of the order appealed against (one of which at least shall be a certified
copy.)

s.
er

5. The form of appeal shall be in English or Hindi and should be set forth
concisely and under distinct heads of the grounds of appeals without any
argument or narrative and such grounds should be numbered consecutively.

6. Ttre prescribed fee under the provisions of Section l29A of tlle Customs
Act,l962 shall be paid through a crossed demand draft, in favour of the
Assistant Registrar of the Bench of the Tribunal, of a branch of any
Nationalized Bank located at t]:e place where the Bench is situated and the
demand draft shall be attached to the form of appeal.

z fialRcl+fr6-aftErtl-u-+,e-drrrJl+-qiM'ffi+-{qtletZ SXrqrg"+-+rr+s1

+-fr*l

7. An appeal against this order shall lie before the Tribunal on paJment of 7.SYo

of the duty demanded where duty or duty and penalty a-re in dispute, or
penalty, where penalty alone is in dispute".

8. ;{r{rdq{q,3rfu ft{q, I 8 7 O

geftnzern-ffiqr

8. The copy of this order attached therein should bear an appropnate court fee
stamp as prescribed under the Court Fees Act, 187O.

Sub: Show Cause Notice No. VI[/ l0-06/Commr./O&A/ 2023-24
22.09.2023 issued by the Commissioner of Customs, Ahmedabad to

dated
M/s.

Page 2 o1'55

o.*ffi'qr1l-dwTfuft-fi , 1 962fiprrr129th-sc-d"srthffiefffir{G-trFi{raq-{ffiffi4,e
Er+ftm@p

r

I



Vishakha Polyfab Private Limited,Vishakha House,Ashirwad Paras Corporate
House, Corporate Road, Pra}ladnagar, Ahmedabad, Gujarat-38oo 15

Brief facts of the case:

M/s. Vishakha Poly{ab Private Limited, an Importer having IEC No.
0800000471 and having their registered oflice at Vishakha House,Ashirwad
Paras Corporate House, Corporate Road, Prahladnagar, Ahmedabad, Gujarat-
380015 (hereinafter referred to as 'the Importer'or 'the Noticee'for the sake of
brevity) is engaged in theimport of Polyrners of Ethylene, in primary forms
(LLDPE, LDPE) [classiliable under Customs Tariff Heading (CTH) - 3901];
Propylene copolymers (classifrable under CTH - 3902); Other Vinyl Polymers in
Primary Forms (classihable under CTH - 3905) and Polyamides in Primary Forms
(classifrable under CTH - 3908) for manufacture of Packaging frlms for liquid,
semi liquid & solid packaging for food & non-food through several ports, without
payment of Duty of Customs under cover of Advance Authorizations, on the
strength of the Customs Notification No.18/20f5-Cus dated O1.04.2015, as
amended by tJ:e Customs Notification No.79/2O17-Cus dated 13.1O.2017 and
availed benefit of exemption from pal,rnent of IGST and/or Compensation Cess
on the goods so imported.

2. Intelligence was developed by the Customs Commissionerate, Ahmedabad
(hereinafter referred to as Customs Ahmedabad) to the effect that M/s.
VishakhaPolyfab Private Limited, had imported various input materials without
payrnent of Duty of Customs under cover of a number of Advance Authorizations
issued by the Regional Directorate General of Foreign Trade (hereinafter referred
to as DGFT). Whiie executing such imports, the Importer availed benefrt of
exemption extended by Notrfrcation No.18/2015-Cus dated 01.04.2015, as
amended by the Customs Notification No.79/2017-Cus dated 13.10.2017, and
did not pay arly Customs Duty in the form of Integrated Goods & Service Tax
(IGST) levied under Sub-section (7) of Section 3 of the Customs Tariff Act, 1975,
on such input materials at the time of import. However, such exemption was
extended subject to the condition that the person willing to avail such benefit
should comply with pre-import condition and the finished goods should be
subjected to physical exports only.

2.L However, the intelligence developed by Customs Ahmedabad, clearly
indicated that although M/s. VishakhaPoly{ab Private Limited availed such
exemption in respect of 10 Adwaace Authorizations, but while going through
the process of such imports and corresponding exports towards discharge of
export obligation, they failed to comply with the pre-import condition, as required
under the said Notification No.79/2017-Cus dated 13.1O.2OI7 , that extended
such conditional exemption. Pre-import condition simply means that the goods
should be imported prior to commencement of export to enable the exporter to
manufacture frnished goods, which could be subsequently exported under the
same Advance Authorization for discharge of Export Obligation.

2.2 Accordingly, investigation was initiated by the Offrcers of Customs, ICD
Sanand, Ahmedabad by way of issuance of letters. The Importer was requested
vide letters dated O3.12.2O2O, 05.O4.2021, 07.Oa.2021 and 07.10.2O27for
production of documents in connection with such imports. They have submitted
the required information/documents vide their letters dated 19.12.2020& NIL
(RIJD No.-l|.The summar5z of the details are as under:-

Details of BiII of Entry aEd shipplEg Bill ulder which ltr8t import aEd lirst export was
Eade agalEst respective Advance AuthorizatioEs

Sr.
No

AA No AA Date FirBt BE
No

BE Date Fir8t SB
No

SB Date

1 4101 40264 08-05-2017 223900a 26-06-2017 7883188 08-08-2017

2 810140352 25-05-20t7 2266669 2a-o6-2017 7 571927 25-07-2017
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4695459 os-o1-2018 136a560 06-12-2017"4 atot4t347 22-tt-20L7
5582268 14-O3-2018 2046974 09-ol-2018*5 81o141563

810142159 15-O3-2014 6517810 24-O5-2014 3734963 24-O3-20t4*6

7 810142530 o8-o5-2018 6535545 25-O5-20r8 4810516 11-O5-2018*

8 81()142531 o8-o5-2018 7714209 20-oa-2014 48s4233 14-O5-2018"

9 8ror43830 L2-tL-20L4 9054654 19- 11-2018*

l9- l1-20l8*lo 810143831 t2-72-20t4

3 810141191 t7-to-2017 4473397 L9-12-20t7 9755287

2.3 Under the Advalce Authorizations mentioned in the above chart, there a-re

various Shipping Bills and corresponding Bills of Entry. Under Advance
Autlrorizations as mentioned above at Sr. No. 3, 4, 5, 6, 7, a, I & 10, M/s.
VishakhaPolfab Private Limited made exports first before imports were made.
Quite naturally, they did not manufacture tJre goods which were exported under
the subject Advalce Authorization corresponding to the said Shipping BiIIs, out
of the Duty-free materials imported under the subject Advance Authorization.
Therefore, tJ'.e materials which were exported against those Shipping Bills, were
not manufactured out of the Duty-free materials imported under the Advance
Authorization in question. This prima facie resulted in non-compliance of the
pre-import condition.

2.4 It appears that in respect of the Advance Authorizatrons mentioned above
at Sr. No. 3, 4, 5, 6, 7, a, 9 & 10, the Importer failed to use Duty-free materials
imported under the respective Advance Authorizations for the purpose of
manufacture of the finished goods, which were exported towards discharge of
export obtgation. It is also implied that the Duty-free goods subsequently
imported could not have been used for the specifred purpose. Therefore, the
Importer failed to comply with the pre-import condition in respect of these
Advance Authorizations. Further, the detailed study of the data in RUD- 1

revealed the following:-

Table-2

Details of Bills of Entrv atrdshiDDing under which odstfo were imoorted

(as ameadedl uDder resDectlve Advance Authorizatlons

Sr.
!to

AA No AA Date Shtppiug
Bill dete

BE No BE Date Port
Code

Ass. Value
Rs.

IGST
Exemptlon

Rs.
I 810141 191 17,10

20L7
9755287 07- 1r-

2017
4473397 19- 12-2017 19 46,301

1193567 28- l1-
2017

4694627 05 01,20 r8 INSBI6 20,49,o24

1253272 30- 11-
2017

4695459 05-01-20 r8 INSBI6 40,62,533

1281623 o 1- 12,
2017

4880957 20 01 2018 INSBI6 8,25,183 1.60,007

05-12-
2017

.+900585 22-O1-2014 16,47 ,392 3,27 ,194

1632712 ta t2-
2017

5239664 16-02-2018 INSBI6 22,16,660 4,31,916

1656577 t9-L2-
2017

5306485 21 02 2o1s- INSBI6 11,89,555 2,3t,745

2t t2
2017

5382988 27-02 20rA INSBI6 5,59,331 1,08,986

1736039
201-7

7714712 20-08 2018 INPAVl 24,90,215

142747 | 27 -t2-
20t7

7794390 27 -Oa-20 ta INPAV 1 26,66,250

1952118 02-01-
2018

8009231 1 l-09-20I8 INPAV 1 27 ,20,625 5,30,1 l4

9746793 09- 11-
2017

9813666 10- 11,
2017

2003097 05-01-
20 ta

5at724a 26-06-
2018

2 810141347 22-11.
2017

1368560 06-12-
2017

4695459 o5-01 2018 INSBI6 5,25,164

1.]'76533 t1-12-
2017

2r900585 22-01 201a

3,77,398

4,O5,O72

7,47,74,5

5,63,158

5, t 9,519
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2,33,7 tO

20-12-20t7

29-tt-20t4 8986809
t2-tt-2014 9230264 8977808

o7 -tt-2017*

shtpptng
Bill lto.

1338913

17 t02aa

INSBI6

INSBI6

I

27,08,35s

rNSBr6 12,05,280



1507 747 r3- 12,
20 r?

5030491 01-02-2018 INSBI6 55.74,096 10,86,113

1538166 14-t2-
2017

5131t4t 08-02-2018 INSBI6 41,61,218 8,10,813

r633498 18 12
20 t7

5201631 t4 02-20t4 INSBI6 14,09,003 2,74,544

5298140 2l-o2 20ta INSBI6 22,1.4,9s2 4,31,583t710483 2t-t2-
20t7

5,24,6321747022 23-12-
20t7

530648s 2r-o2-20 ra INSBI6 27 ,t3,Ot9

5382988 INSB16 16,55,62 r 3,22,5941a27aag
2017

1427 493 27 t2
20 t7

5489361 07-03-20 r8 INSBl6 22,59,2al 4,40,221

1855832 2A-12-
2017

56.13854 19 03-2018 INSBI6 29,37 ,312 5,72,335

1899878 30- t2-
2017

5804I l2 31-03-20 r8 INSBI6 30,32,064 5,90,798

1952131 o2-ot-
20r8

5915123 09 04-2018 INSBI6 20,t5,222 3,92,666

1998906 04-01-
20ta

09-05-2018 INSBI6 12,31,200 2 39,499

20639t6 08-01-
20I8

2070347 08-01,
20 r8

2t2a3a2 11-0 t-
2014

2277057 18-01,
20ta

2354667 22-O t -
20r8

2550070 3l-01-
20ta

2561330 31-0 r-
20r8

26t4631 02-o2-
20ta

27 t5392 07 02
2018

24t4473 12-O2-
20 ta

2457 909 t4-02-
20 t8

2465323 t4-o2-
2018

2962990 t9-o2-
2018

307277 0 23-O2-
2018

3077904 23-02-
2018

3159566 27 -O2-
20 t8

31927a3 28-02-
2018

3326225 07-03-
2018

2046974 09-0t-
20r8

5542264 l4-03-2018 INSBI6 14,21,481 2,76,9?6

2r26594 11-01-
2018

5643809 t 9-03-20 r8 INSBI6 I9,96,731 3,89,063

240972r 24-Ot -
20r8

5881540 06-04-2018 30,36,672 5,91,695

2,r,90657 29-O1-
2018

5885I87 06-04-2018 INSBI6 55,90, r 18 10,89,234

2,51,903 49,O433t25579 26-02-
20r8

s915 r23 09,04-2018 INSBI6

594124 | 11-04-20r8 INSBI6 22,67 ,125 1,11 ,7493159427 27 -O2-
2018

3275 | 17 05 03-
20I8

6048652 19 04-2018 INSBI6 20,55,O92 4,O0,435

3330838 07-03-
2018

6049084 r9-04-2018 1NSBI6 20,06,297 3,90,927

3767 5a7 26-03-
2018

6064942 20-o4-2018 INSBI6 20,69,534 4,03,249

617 4tOO INSBI6 17,09,271 3,33,05137971?7 27 -O3-
2018

28 04 20tA

3797 tAO 27-O3
20r8

6310004 09 05 2018 INSB16 ra,79,200 3,66,t62

2.O424191890 13-04-
2018

6535545 25-05-2018 INSBI6 r0,684

44467 57 25-O4-
2018

6647 524 04-06-2018 INSBI6 20,06,29? 3,90,92?

INSBI6 2,82,935 55, r3048542a2 14-05-
2018

67893s0 13-06-2018

7194649 13-07-2018 INSBI6 28,63,392 5,57,932

3 810 r4 r 563 20-t2-
2017

5123064 25-05-
2014
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27 -02-201A

6310004

I

IN5E}16



5336881 04 06
2018

9144923 INPAVl 25,83,000 5,03,298 
|

s q3,298

r:ag,641

r 5,99,368

88,916

5330196 04-06-
2014

9144924 10- 12-2018 25,83,000INPAv I

5366901 05-06-
2014

INSAU6 41,04,100

560,r886 16 06-
2018

9263216 11 12 2014 INSAU6 82,08,200

s65888s 19 06
20ta

9323555 19-12-2014 INPAV 1 4,56,330

s816715 26-06-
2018

5819200 26-06-
20 r8

5898658 29-06-
20ta

601t266 o4-o7 -
2018

6 I 16135 o9-o7 -
2018

6131873 l0-07-
2014

6 161040 I t-o7 -
2018
11-07-
2018

6163190 1107
2014

6125654 24-07
2018

6430245 24-07 -
2018

6435911 24-O7 -
2014

6554224 30 07
2018

657 4602 31-O7 -
2018

31-07-
2018

6584735

67025?O 05-08-
2018

6713194 06-08-
20ta

6745249 07-08-
20ta

6769230 08 08
2018

6462742 l3-08-
2014

7 0a2455 23-08
2018

792t320 29 09
2018

7954971 0l - 10-
2014

4027744 04- 10-
2018

06 10
201a

8082130

8528855 27-10-
2018

85637 45 29 10
2018

8588771 30- 10-
20 r8

30- l0-
2018

8630805 31-10-
2018

8633382 31- r0-
20ta

8739r20 05- r 1-
2018

05-11-
20ta

a7 51647

3916511 31 03,
2014

65 r 7810 24-O5-2014 58,58,59 r t1,41,547

3990922 04-o4-
20ta

6535545 25-O5-2018 INSBI6 18,80,324 3,66,381

407t616 07 -o4-
2018

6761499 12-06 2018 INSBI6 22,43,435 1,4'4,927

4191852 l3-04-
2014

6789350 l3-06-2018 INSBI6 r r,55,3 r 6 2,25,t13

4256508 17 -O4-
2018

7194649 13-07-2018 INSBI6 2,46,339 55,793

4 810142159 t6-03-
2014

4279095 18-04-
2018

72t5791 14-07 2018 INSBI6 2,7 t,a30 52,966
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4296999 l8-04-
2018

23-O? 2014 INSBI6 32,40,576 6,31,426

4366407 21-O4-
2018

4444157 13,10-2018 INSBI6 5,7 4,420 1,11 ,926

37 34963 24-03-
2018

93I .t 188 La-12-20t4 INPAVl 25,83,OOO 5,03,298

3769274 26-O3
20 ta

9323555 t9-12 201A INPAV 1 21,26,670 4,14,342

3853689 29-O3-
2018

9409781 26-t2-20t4 INPAVI 12,00.360 2,33,890

3905790 31-03-
20ta

9409813 26 12-20t8 INPAVl 25,72,200 5,01,193

1124498 24-O4-
2018

4433965 25-O4-
20t8

4506843 27 -04-
20ta

4557037 30-04-
20ta

53A6022 06-06-
2018

6535545 25-05-20 r8 INSBI6 2,24,357 43,716

s440635 08,06-
2018

6710608 08 06-2018 INSBI6 38,10,456 7 ,42,467

5604896 l6-06-
20I8

6755991 r 1-06-20 rE INSBI6 7 L,ao,226 13,99,067

5635654 18 06-
2018

6a67 504 l9-06-2018 INSBI6 38,10,456 7 ,42,467

5654509 19-06-
2018

649 ta29 21-06-2018 INSBI6 31,88,865 6,21,350

5688305 20-06-
2018

7 125844 07 -o7 -20t8 INSBI6 2t,30,46a 4,15,t22

5793924 25-06-
2018

7 642073 .lzr-08-2018 INSBI6 4 t,67 ,465 8,12,03 1

5863214 2a-06-
20ta

7 7 14209 20-08-20 r8 INSBI6 35,32,24a 6,88,2s8

6066377 06-07-
2018

a t52202 22 09-20t8 INSBI6 22,42,598 4,36,970

4A50220 14 05-
20ta

829a171 03- l0-2018 INSAU6 69,04,923 13,45,424

6069374 06-07 -
20t8

8363174 08- l0-2018 INSBI6 21,99,656 4,28,603

6289056 t7 -o7 -
2018

8444457 13 10 2018 INSBI6 3,25,256 63,376

635531,r 20 07-
20r8

8459609 15- 10-2018 INSB16 23,7? ,213 4,63,200

6438484 24-07 -
2018

4577613 23 tO 20 t8 lNSBI6 2t,99,656 4,24,603

50 L 1274 21-O5-
2018

8657509 29 10 20 ta INSAU6 1,7 t ,633 33,143

6441019 24-07 -
20r8

4717371 02-t r-20 ta INSB16 t,72,55? 33,623

30-07-
20 t8

87 t7375 02- 11-2018 INSBI6 21 ,99,656 1,24,603

6s865s4 3r-07-
2018

8959366 22-11-20t4 INSBI6 23,65,234 4,60,866

5016261 2t-o5-
2018

9 r50228 06-12 2014 INSAU6 33,75,542 6,57,724

5 t t0231 25-05-
2014

9308338 18 12 2018 12,94,17a 2,52,170

512t620 25-05.
2018

9342355 20-12-20t4 INSAU6 33,20,0 r6 6,46,905

5366565 05-06-
2018

9406839 26-12-20 t8 INSAU6 2,78,655 54,296

4810516 1I-05-
2018

940974r 26-t2-20ta INPAVl 13,71,840 2,67,303

6720950 06-08-
20r8

95248a5 04-ol -2019 INSBI6 91, t88 t7 .7 68

6420441 10-08-
2018

6889963 14-08-
20 r8

6900064 14-08-
2018

6908483 14-08-
20r8

6908801 14-08-
20ta

7045570 2 r-08-
2014

7047069 23-OA-
2018

7088288 23-08-
20ta

7 t7 14Oa 27 -O8-
2018

5 810142530 08-05-
2018

7406450 06-09-
2018
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7 543264 t2-09-
20r8

7 540962 t4 09
201a

7 636192 t7 -09-
2018

? 651290 18-09-
2018

7 7 36331 2t-o9-
20ta

777747 5 24-O9-
2018

7749926 24-O9-
2018

78I4055 25-09-
20t 8

7 445320 26-O9-
20ta

7 456671 27 09-
2018

796? 464 0l - 10-
2018

8063137 05- 10-
2018

ao75420 06 10-
20r8

8 r65185 10- 10-
2014

a2t92a7 t2 10
2014

8289532 16,10
2018

8,+08990 23- 10-
2014

a.+2t77 | 23- 10-
2018

8,+49090 24-10-
2018

4547 433 29 10-
20ta

8568664 29-tO-
20t8

8624010 31- 10-
20r8

a636622 31- 10-
20r8

4636? 29 31- l0-
2018

4707269 03-l l-
2018

87 r3338 03- 11-
2018

87313 r3 05- 11-
2018

8755975 05- I l-
2018

a7 56t26 05- I t-
2018

5351731 05 06-
2014

7714209 20 08 2018 INSBI6 4,60,7 2a

7432264 33,7 4,67 2 6,58,3345366427 05-06-
2018

29-Oa-2014 INSB]6

5440688 08-06-
2018

a59t977 24-10-201a INSBI6 43,75,9 t5 8,52,648

42,O5,OO9 8.19.346 i

l
4U54233 l4-05-

2018
8657509 29- 10-2018 INSAU6

5561334 l4-06-
2018

9061152 30 1l 2018 INSBI6 2,72,063 53,01I

5121604 25-05-
20ta

9.+06839 26-12-2014 INSAU6 27 ,46,550

5n64423 2A-06-
2018

9485241 01 0l-2019 INSBI6 24,28,421 4,73,t7a

5908258 29-06-
2018

9524885 04-01-2019 INSBI6 20,2a,922

03-07-
2018

5984914

6066389 06-o7
2018

6242354 17 -07 -
2018

63I5034 18-07-
2018

6439247 24-07 -
20r8

6s59465 30,07-
2018

6 810 r4253 r 08,05-
20I8

6793446 09-08-
2018

89,773 |

5.42,959

3,95,335
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6825556 r0-08-
201a

6904799 14-08-
20LA

7085917 23-08-
20r8

7167334 27 -OA-
20r8

7736614 2t-o9'
2018

7745321 22-09-
20I8

7814005 25-09-
2018

7959650 0I'I0-
2018

8033115 04- l0-
20ta

ao? 5649 06-r0-
2014

09, I0
2018

8140790

1 1- I0-
20r8

8185851

t7-10-
20r8

a3t2512

8398123 22- tO-
2018

8406353 23,10-
2018

842taO3 23- l0-
20ta

29-tO-
20 r8

8559195

8636430 31- 10-
2018

05-11-
2018

a754649

05- 11-
2018

a756234

a,22,795INSAU6 42,22,7 | Ir9- 11-
20r8

9054654 29-r r-20148986809

8,05,935INSBI6 41,36,184l9- t2-
2018

9061 114 30- r r-201897 44139

19,72,453 3,84,3339061152 30- l1-2018 INSBi69925857 27 - t2-
2018

7 ,9a,2769064831 30-11-2018 40,96,4729031991 2I-ll-
20r8

6,94,551t2-12-2014 INSB16 35,64,54004-12-
20I8

9230264

19,88,910 3,87,5399297091 t7 t2-20t4 INSBI6

7 ,80,740INSAU6 40,06,4?99297099 t7-t2-2014

9,O5,924 t,7 6,5t99308338 t 8- 12 2018 INSAU6

8 ro143830 t2-tt-
20 t8

INSBI6 4,64,940 90,5944977 aoa 19-r 1-
2018

9230264 t2-12-20t4

INSBI6 1,36,781 26,65223- t1-
2018

9524885 0.1-0 t -20199082171

24-tt-
2018

9108389

28- r 1-
20r8

9197098

9205052 28-11-
2018

937305? 05- r2-
2018
tl- t2-
20t8

9538873

t 1- 12-
20 r8

955704,4

12-12-
20 t8

9585908

9693142 t7-12-
20 r8

9740653 t9-t2-
20r8

20ta
9855088

26-t2-
2018

9900492

9922307 27 - t2-
20ta

9955337 28-t2-
2018

1020963 3l-t2-
2018

1049466 02-01-
2019

8 810143831 12 tr-
2018
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1055536 02-01-
2019

GRAND TOTAL 23,t7,50,925 4,5'42,944

CUSTOM
HOUSE CODE

LICENCE
ITI'MBER

LICENCE
DATE

BE l{O. BE DATE ITEM trIISE
ASS VALIJE

IGST Benent
Rs.

TNSB16 81014 r 191 17-L0-2017 417339? t9- t2-20 t7 19,46,304 3,77 ,394

INSB16 81014r 191 t7 10 2017 4694627 20,49,o24 4,O5,O72

INSBI6 81014119I 17-10-2017 4695459 05 01-2018 40,62,533 7 ,47 ,715

INSBI6 810 r 41 191 L7-10-2017 4880957 20-ot -2014 8,25,183 1,60,007

INSBI6 810141191 t7-to-2017 4900585 22-Ot-2014 16,47 392 3,27 .194

INSB16 8 I0141 191 17 10-2017 5239661 16-O2-2014 22, )_6,660 1,31,916

INSBI6 8 I0141 19I 17 10-2017 5306.+85 21-O2-2014 11,89,555 2,31,785

INSBI6 810141 191 17 -10-20 17 5382988 5,59,331 1,08,986

INSBI6 810 r41347 22-11-2017 4695459 05 0r 2018 27,08,355 5,25,16,+

INSBI6 22-11-2017 ,1900585 22 0r-2014 12,05,280 2,3 3,7 t 0

INSBI6 8101413.47 22-11-2017 5030491 01 02 2018 55,7 4,096 10,86,113

INSBI6 8101413 47 22 11-2017 5131 1.+ I 08-02-2018 41,61,218 8, 10,813

INSBI6 22-11-2017 5201631 14-O2-2014 14,09,003 2,71,544

INSBI6 810141317 22-11-2017 5298140 22,t4,952 4,31,583

INSBI6 810141317 22-11-2017 5306485 2L-02-2014 27,t3,Otg 5,28,632

8 r0 r41347 22-1t-2017 5382988 27 02-2014 16,55,621 3,22,594

INSBI6 81014t317 22 tl 2017 5489361 07-03-20 r8 22,59,281 4,40,221

INSBI6 810141317 22-11-2017 5643854 19-03-2018 29,37 ,312 5,72,335

INSBI6 81014134,7 22-11-2017 58041r2 31 03-2018 5,90,798

INSBI6 810141347 22-11-2017 59 t 5123 09-04 2018 20,15,222 3,92,666

INSBI6 81014 r347 22-11-2017 09 05 2018 12,31,200 2,39,49.)

INSB]6 810141563 20-12-2017 55a226A t4,21,481 2,7 6,97 6

INSBI6 810141553 20 12 2017 5643809 19-03-2018 19,96,731 3,89,063

INSBI6 810141563 20-12-2017 5881540 06-04-2018 30,36,6?2 5,91,695

INSBI6 20-12-2017 5885187 06 04 2018 55,90,1r8 r0.89,234

INSBI6 20- 12-2017 5915123 09 04 2018 2,51,903 49,O83

INSBI6 81014 r563 20-12-2017 594424t 11 04 2018 22,67 ,125 4,41,749

INSBI6 810 r41563 20-12-2017 6044652 t9 04-2014 20,55,O92 4,O0,435

INSBI6 810141563 20 12 2017 604908.+ 19-04-2018 20,06,297 3,90,927

INSBI6 810 r4 r563 20-12-2017 6064942 20-o1-2014 20,69,534 4,03,249

INSBI6 20 12 2017 617.1r00 2a-o4-2014

INSBI6 810141553 20-12 2017 631000.1 09-05-2018 18,79,200 3,66,162

INSBI6 810 r 41563 6535545 10,68.r 2,082

INSBI6 810141563 20-12-2017 6647 524 04-06-2018 20,06,297 I

INSBI6 20-12-2017 67A9350 13 06,20rE 2,82,935 55,130

7194619 2A,63,392 5,57 ,932

INSBI6 41o142159 16-03-2018 6517810 24-O5-2014

ato142t59 6535545 25-05-2018 18,80,324 3,66,381

INSBI6 810142159 16 03 2018 6761899 12-06-2018 22,43,435 4,44,927

INSB16 810142 r 59 16-03-2018 6789350 13-06-2018 1 1,55,316 2,25,1L3

INSBI6 810142159 16-03-2018 7194649 13 0? 2018

INSBI6 810I42159 16-03-2018 7215794 14 0? 2018 2,71 ,830 52,966

INSBI6 alO1421)9 16-03-2018 23 07-2018

INSB16 810142159 16-03-2018 8444157 r3- t0-2018 5,74,420 | ,t t,926

INSB16 810142530 08-05-2018 6535545 25-05-2018 2,24,357 43,716

INSBI6 810 r42530 08 05-2018 08-06-2018

_____.]

2.4.1 Details of Assessable Value ald IGST Duty exemption availed for the
goods imported under respective Bills of Entry against respective Advance
Authorization are as tabulated below:

Table-3

3,90,927

58.58,591 | 1 1,41,547 |

32,40,576 | 6,31,426

I

05-01-2018

I

27 -O2-2014

8101413.+7

810 r 41347

21-O2-2014

INSBI6

30,32,064

6310004

14 03-2018

810141553

81014 r563

810141563 17.oe,271 | 3,33,0s 1

20-12-2017 25-05-2018

8 r 0141553

INSBI6 810141563 20-12-2017 13-O7-20r4

INSBI6 l6-03-2018

2,86,339 55,793

I

6710608 38.10.4s6 | 7 ,42,467
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INSBI6 810142530 08-05-2018 6755991 I t -06-2018 7t,ao,226 13,99,067

INSBI6 810142530 08 05 2018 6867504 19 06 20ta 38,10,456 7,42,467

INSBI6 E 10142530 08-05-20 r8 6a9ra29 2r-06-2014 31,88,865 6,21,350

INSBI6 I r0142530 08-05-2018 7125448 07 -07 -2014 21,30,464 4,t5,122

INSBI6 810142530 08-05-2018 764207 3 14-08-2018 41,67 ,465 8. r 2,03 r

INSBI6 810142530 o8-os-20 rE 7714209 20-08,20 r8 35,32,244 6,88,258

INSBI6 810142530 08-05-2018 4t52202 22 09-2014 22,42,59A 4,36,970

INSBI6 810142530 08-05-2018 8363I74 08 l0-2018 21,99,6s6 4,2a,603

INSBI6 810142530 08-05-20r8 8444457 13- t0-2018 3,25,256 63,376

INSBI6 810142530 08-05-2018 8459609 15- 10-2018 4,63,200

INSBI6 4577613 23-tO-20t4 2t,99,656 4,24,603

INSBI6 8101.r2530 08-05-2018 471737 | 02-11-2014 1,72,557 33,623

INSBI6 810142530 08-05-20I8 8717 375 02 I I -20lE 2r,99,6s6 4,28,603

INSRI6 8 r0142530 o8-05-20 rE 8959366 22-11 20ra 23,65,234 4,60,866

INSB]6 810142530 08,05 20 t8 95248E5 04 01-20t9 9l,lE8 17,768

INSBI6 810142531 08-05-2018 77 t4209 20-oa 2014 4,60,728 a9,773

INSBI6 8 r0142531 08 05 2018 7832264 29 oti 2018 33,7 8,672 6,58,334

INSBI6 81014253I 08-05-2018 a591977 24-10-201A 43,75,9I5 8,52,648

INSBI6 8 r0142531 08 05-20r8 9061152 30- t 1-2018 2,72,063 53,011

INSIJI6 81014253 r 08-05-20 r8 9485244 24,24,42t 4,7 3,178

INSBl6 81014253 r 08-05-2018 9524885 o4-o1-2o19 20,24,922 3,95,335

INSBI6 8 r0143830 12-11 20ta 9061 1 I-1 30-r l-2018 41,36,184 8,05,935

INSBI6 8 r0 r43830 12,11 2018 9061152 30-l t-2018 19,72,453 3,84,333

INSBI6 810143830 12-11-2014 9064831 30-l l-2018 40,96,472 7,9a,276

810143830 12-rr-2018 9230264 12-12-20t4 35,64,540 6,94,551

INSBI6 810143830 12-11-20r8 9297 09 | t7-t2-2014 19,88,9 r0 3,87,539

INSBI6 810143831 12- 11-2018 4,64,940 90,594

INSBI6 8 t 014383 r 12-11-201a 952.r885 04-ot-201.9 1,36,781 26,652

Total (A) ICD Bhodtyar (II[S816) :- 16,42,13,1r6 3,19,A3,2O2
INSAU6 810141563 20-12-2017 9263r63 14-12-2018 41,04,100 ? ,99,644

INSAU6 8 to 141563 20 12-2017 92632t6 t4-t2 2018 82,08,200 r 5,99,368

INSAU6 8 r0142530 08-05,2018 8298171 03- r0-2018 13,45,424

INSAU6 810142530 08-05-2018 8657509 29-10-2014 I,7 | ,633 33,443

INSAU6 8 r 0 r42530 08-05 2018 9 r50228 06 12-2018 33,7 5,542 6,57 ,724

INSAU6 810142530 08 05-20 r8 9308338 1A-12 2014 12,94,178 2,52,170

INSAU6 E 10142530 08-05 2018 9342355 20 t2-2014 33,20,016 6,46,905

8I0142530 08-05-2018 9406839 26-t2-2014 2,74,655 54,296

INSAU6 810142531 08 05-2018 8657509 29 r0 2018 42,O5,OO9 8, r9,346

INSAU6 8 r014253 r 08-05 2018 9406839 26-12-201A 27,86,550 5,42,959

INSAU6 810143830 t2-t t-2018 9054654 29-tt 2014 42,22,7 | t 4,22,795

INSAU6 t2- 11-20 t8 9297099 r? - 12,20ta 40,06,479 7 ,ao,740

INSAU6 810143830 12-11-20t4 9308338 ta-t2-2014 9,O5,924 1,76,519

Total (Bl ICD Saaand (INSAU6) r- 4,37,84,319 85,3 r,373
INPAVI 8 10141 19 t t7-10-2017 77 t47 t2 20-08-2014 28,90,2r5 5,63,I58

INPAVI 8 10141 l9l 17 - 10-2017 7794390 27-OA 2018 26,66,2sO 5, 19,519

INPAVl 8 t014 r 19t 17-lO 20 t7 8009231 I l-09-2018 27 ,20,625 5,30, r r 4

INPAVl 810I41563 20-12 20t7 9188923 L0-12-2014 25,83,O00 5,03,298

INPAVI 8101.r 1563 20-12-2017 9taa924 10-t2-20r4 25,83,000 5,O3,294

INPAVI 810141563 20-12-20 t7 9323555 t9-12-20r4 4,56,330 88,9 r 6

INPAVl 8 r0I42159 I6-03-2018 9311 188 ta-t2 2018 25,83,000 5,03,294

INPAV I 810142159 l6-03-2018 9323555 t9- 12-2014 21,26,670 4,14,382

INPAVI 8 10142159 16 03-20 r8 94097a I 26-t2-201a 12,00,360 2,33,890

INPAVl 810 t42159 16-03-20 L8 9409813 26-t2-20ta 25,72,200 5,01,193

INPAVI 810142530 08-05 2018 9409741 26-t2-20t4 13,71,8,10 2,67 ,303

Total (C) Ptpavav Sea Port {INPAVI) :-- 2,37,53,490 46,24,369
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23,77,213

810142530 08-05-20 r8

01-0r -2019

9230264 t2-12-2014

69,04,923
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Grand Total lA) to (Cl:- 23 ,77 ,SO ,925 4,5t,42,944

2.5 As evident from Table- 1 and Table -2 above, the Importer has violated
such pre-import condition, leading to non-pa5ment of IGST in 77 (Seventy
Seven)Bills of Entry under cover of which imports were made involving IGST
amount of Rs. 4,51,42,9441- agalast the O8 (Eightf Advance Authorizations
mentioned above. From Table-3, out of these 77 Bills of Entry, 58 (Ftfty
EtghtlBills of Entry pertain to ICD Khodiyar, Ahrredabad lnvolvilrg IGST
arnount of Rs. 3,19,83,2O21-; whlle 1O (Ten) Bills of Ertry pertain to Sanand
Port involving IGST amount of Rs. 85,31,3731-, 09 (Nine) Bill of Eutry
pertains to Plpayav Sea Port involving IGST amount of Rs.216,28,369/-.

3. Following provisions oflaw are relevant to the Show Cause Notice

a) Para 4.O3 of the Foreign Trade Policy (2O15-2Ol1'
b) Para 4.O5 ofthe Foreign Trade Policy (2O15-2Ol;
c) Para 4.13 of the Foreign Trade Policy (2O15-2Ol;
d) Para4.74 ofthe Foreigrr Trade Poliry QOIS-2OI;
e) 9.2O of the Foreign Trade Policy l2O 15-2Ol;
f) Para 4.27 of the Hand Book of Procedures (2O15-2O);

d Section 2(e) of the Foreign Trade (DR) Act, 1992;
h) DGFT Notifrcation No. 33/2015-20 dated 13.7O.2OI7;
i) DGFT Notification No.31/2013 (RE-20f 3) dated O1.O8.2013;
j) DGFT Circular No. 3/2013 (RE-2013) dated, O2.O8.2O13;
k) Notification No f 8/201S-Customs dated 01.O4.2015;
1) Notification No 79 l2Ol7 -Customs dated 13.1O.2017;
m) Section 17 of the Customs Acr, 1962;
n) Section 46 (4) of the Customs Act, 1962;
o) Section I I 1(o) of the Customs Act, 1962;
p) Section I 12(a) of the Customs Act;
q) Section 124 of the Customs Act, 1962;

a) Para 4.O3 of the Forelqn Trade Policu-2 O 7 5 -2 O inter-alla stdte s thdt: -

An Aduance Authorisation is issued to allou dutg free imporl of inpfis, tuhich are
phgsicallg incorporated in export product (making normal allouance for uastage).
In addition, fuel, oil, energg, catalgsts u-thich are consumed/ utili.sed to obtain
export product, mag also be allouted DGFT, bg mears of Public Notice, mag exclude
any product(s) from purvieut of Aduonce Authorisation.

b) Para 4.OS of the Forelqn Trad.e Policu-2ot5-2o inter-alia states thdt: -

4.OS Eligible Applicant / Export / Supplg

(a) Aduance Authori.sation can be issued either to a manufacturer exporter or
merchant exporter tied to supporting manufacturer-

(b) Aduance Authorbation for pharmaceutical products manufactured through
NonJnfinging (NI) process (as indicated in paragraph 4.18 of Handbook of
Procedures) sLnll be issued to manufactt-Lrer exporter onlg.

(c) Aduance Authorbation shalt be bsued for:
(i) Phgsical exporl (including export to SEZ);
(ii) Intermediate supplA; and/ or
(iii) Supplg of goods to the categoies mentioned in paragraph 7.02 (b), (c),

@, A, @ and (h) of this FTP. (iu) Supply of 'stores'on board of foreign going
uessel / aircrafi, subject to condition that there is spectfic Standard Input
Output Norms in respect of item supplied.

Para 4.73 Foreiqn Trade Polic!t-2o75-2o lnter-alia stqtes thdt :-

4 . 1 3 Pre-import condition in ceriain co,ses-

(i) DGFT may, bg Notification, impose pre-import condition for inputs under
this Chapter.

(ii) Import items subject to pre-import condition are listed in Appendix 4J or
uill be as indicated in Standard Input Outpttt Norm.s (SION).

(iii) Import of drugs from unregbtered sources shall haue pre-import condition.

c)
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d) Para 4.74 Foreion Trade Pollca-2O75-2O lnter-alia states that: -

4.14 Details of Duties exempted-

Imports under Aduance Authori,sation ore exempted from pagment of Basrc
Custom.s Dutg, Additional Custom.s Dutg, Dducation Cess, Anti-dumping Dutg,
Counteruatling Duty, Safeguard Dutg, Transition Product Specific Safeguard Dutg,
tt.tLrereuer applicoble. Import against supplies couered under paragraph 7.O2 (c), (d)
and (g) of FTP utill not be exempted from paVment of applicable Anti-dumping Duty,
Counteruailing Dutg, Safeguard Dutg and Transition Product Specific Safeguard
Dutg, if ang. Hou.teuer, imports under Aduance Authoisation for phgsical exports
are also exempt from uhole of the integrated tax and Compensotion Cess leuiable
under sub-section (7) and sub-section (9) respectiuely, of section 3 of the Custom-s
Taiff Act, 1975 (51 of 1975), as mag be proutded in the nottfication issued bg
Department of Reuenue, and such imports shall be subjed to pre-import condition.
Imports agoinst Aduance Authorbations for phgsical exports are exempted from
Integrated Tax and Compersation Cess upto 31.03.2O18 onlg.

e) Para 9.2O Foreiqn Trad.e Pollcu-2Ol5-2o lnter-alia stdtes tho.t: -

-t) 4.27 Exports/Supplles ln o:ntlclpo:tion or subgggyglrt lg tqque ot @n

Authorisation,

(a) Exports / supplies made from the date of EDI generated file number for an
Aduance Authorisation, mag be accepted toutards dbcharge of EO. Shipping /
Supplg document(s) should be endorsed uLith File Number or Authoisation Number
to establish co-relation of exports / supplies u.tith AutLnrisation issued..
Export/ supplg docament(s) should also contain details of exempted
mateials / inputs consumed.

(b) If application is approued, authoisation shall be i.ssued based on input / outryt
norms in force on tLLe date of receipt of application bg Regional AutLnitg. If in the
interuening peiod (i.e. from date of fling of application and date of issue of
authorisation) the norms get changed, the authorization tuill be issued in proportion
to prouistonal exports / supplies alreadg made till ang amendment in norms is
notified. For remaining eq)orts, Policy / Procedures in force on date of isstte of
authoris otion shall be applicable.

(c) The export of SCOMET items shall not be permitted against an Authorisation
until and unless the requisite SCOMET Authorisation is obtained bg the applicant.

(d) Exports/ supplies made in anticipation of autlorisation shall not be eligible for
inputs u-tith pre-import condition.

s) Section 2le) of the Forelqn Trade IDR) Act, 7992 stdtes thdt: -

(e) "import" and 'export" means respectiuelg bringing into, or taking out oJ India
any goods by land., sea or air;

h) Notification No.33/2O75-2O2O Neut Delhl, Dated: 73 October,2O77
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9.20
"Export" is as defined in FT (D&R) Act, L992, as amended from time to time.

Subject: Amend,ncnts in Forelgn Trade Policy-2o 7 5-2O -reg
S.O. (E): In exercise of pou.ters conferred bg Section 5 of FT (D&R) Act, 1992, read
u.tith paragraph 1.O2 of tle Foreign Trad.e Policg, 2015-2020, as amended from
time to time, tlrc Central Gouemment herebg makes foltou.ting amendments in
Foreign Trad.e Policg 2O15-2O. 1. Para 4.14 is amended to read as under: "4.74:
Details of Duties exempted Imports under Aduonce Autlnisation are exempted
from pagment of Ba.sic Custom.s Dutg, Additional Custom.s Dutg, Education Cess,
Anti-dumping DutA, Counteruailing Dutg, Safeguard Duty, Transition Product
Specific Safeqtard Duty, uthereuer applicable. Import against supplies couered
under poragraph 7.02 (c), (d) and (g) of FTP trill not be exempted from payment of
applicable Anti-dumping Dutg, Counteruoiling Duty, Safeguard Duty and Transition



Product Specifc Safeguard Dig, if ang. Hou.teuer, imports under Aduance
Authorization for phgsical exports are also exempt from uhole of the integrated tox
and Compensafion Cess leuiable under sub-section (7) a.nd sub-section (9)
respectiuelg, of section 3 of the Custom.s Tariff Act, 1975 (51 of 1975), as mag be
provided in the notification issued bA Department of Reuenue, and such imports
shall be subject to pre-import condition."

i) ljaliAiaafia n AIo. 3I 2013 2009-2074 d.ated. 7'. Aug.,2O13F

In exercise of pouers confened bg Section 5 of tlrc Foreign Trade (Deuelopment &
Regulation) Act, 1992 (No 22 of 1992) read uith paragraph 1.2 of the Foreign
Trade Policg, 2009-2014, tlle Central Gouernment herebg notifies the follou-ting
amendments in the Foreign Trade Policg (FTP) 2OO9-2O14.

2. Afier para 4.1.14 of FTP a nat para 4.1.15 is inserted.

"4. 1 . 15 Whereuer SION permits use of either (a) a geneic input or (b)

oltematiue inputs, unless the name of tlrc specific input(s) [uthich has (haue)
been used in manufactuing the export productl gets indicated / endorsed in
the releuant shipping bilt and these inputs, so endorsed, match the
description in the releuant bill of entry, the ancerned Authorisation uill not
be redeemed. ln other u.tords, the name/ desciption of the input used (or to
be used) in tlrc Authorbation must match exactly the name/ description
endorsed in the shipping bill. At the time of discharge of export obligation
(EODC) or at the time of red.emption, RA shnll allou onlg those inputs which
haue been specifi.callg indicated in the shipping bill."

3. Para 4.2.-f of FTP is being amended bg adding the phrase "4.1.14 and
4.1.15" in place of "and 4.1.14". The amended para u.tould be as under:
"Provbions of paragraphs 4.1.11, 4.1.12, 4.1.13, 4.1.14 and 4.1.15 of FTP
shall be applicable for DFIA holder.'

4.Effect of thls NotlftcatTon: - Inputs actltallA used in manufacfite of the
export product should onlg be imported und.er the authoisation. Similarlg
inputs actuolly imported must be used in the export product. This has to be
establbhed in respect of euery Aduance Authorisation / DFIA.

i) Policu Clrc-ular No.O3 |RE-2O 73)/2OO 9-2074 Dated 2"d Auoust. 2013

Sublect: Wlthdra ual of Pollcu Clrctlar No.3O dated 7O.7O.2OO5 on
I mD o rt (,,bllltu o f A lte rn dtlue lnouts al loued. o.s Der SION.

2. This is to reiterate that dutg free import of inputs under Duty
Exemption/ Remission Schemes under Chapter-4 of FTP shall be gaided by the
Notification lVo. 3l issued on 1.8.2O13. Hence ang claification or notification or
communication issued by this Directorate on this matter uhich mag be
repugnant to this Notification shall be deemed to haue been superseded to the
ertent of such repugnancA.

k) Notl flcatlon No. - 1 a /2 O75 - Crtstotns, Dated: O1-O4-2O15-

G.S.R. 254 (E).- In exercise of the powers conferred by sub-section (i) of
Section 25 of the Customs Act, 1962 (52 of 19621, the Central Government,
being satisfied that it is necessary in the public interest so to do, hereby
exempts materials imported into India against a valid Advance Authorisation
issued by the Regiona-I Authority in terms of paragraph 4.03 of the Foreigrr
Trade Policy (hereinafter referred to as the said authorisation) from the whole
of the duty of customs leviable thereon which is specifred in the First
Schedule to the Customs TariIf Act, 1975 (51 of 1975) ald from the whole of
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Notification No.3l has been issued on 7st August, 2013 ttLhich stipulates
"inputs actuallg used in manufacfire of tle export product should only be
imported under the authori.sation. Similarlg in1ruts actuallg imported must be
used in the export product." Accordinglg, the earlier Policy Circular No.30 dated
10.10.2005 becomes infructuous and hence stonds withdrau-tn.



the additional duty, safeguard duty, transitional product speci.fic saleguard
duty and anti-dumping duty leviable thereon, respectively, under Sections 3,
8E}, 8C and 9A of the said Customs Tariff Act, subject to the following
conditions, namely :-

(il that the said authorisation is produced before the proper olEcer of
customs at the time of clearance for debit;
(ii) that the said authorisation bears: -

(a) the name ald address of the importer and the supporting
manufacturer in cases where the authorisation has been issued to a
merchant exporter; and

(b) the shipping bill number(s) and date(s) and description, quantity and
value of exports of the resultant product in cases where import takes
place after fullillment of export obligation; or

(c) the description and other specifications where applicable of the
imported materials and the description, quantity and value of exports
of the resultant product in cases where import takes place before
fulfrllment of export obligation;

(iii) that the materials imported correspond to the description and other
specifications where applicable mentioned in the authorisation and are in
terms of para 4.12 of the Foreign Trade Policy and the value and quantity
thereof are within the lirnits specifred in the said authorisation;

(iv) that in respect of imports made before the discharge of export obligation
in full, the importer at the time of clearance of the imported materials
executes a bond with such surety or security arrd in such form and for such
sum as may be specified by the Deputy Commissioner of Customs or
Assistant Commissioner of Customs, as the case may be, binding himself to
pay on demand arr amount equal to the duty leviable, but for the exemption
contained herein, on the imported materials in respect of which the
conditions specified in this notification are not complied with, together with
interest at the rate of lifteen percent per Ernnum from the date of clearance of
the said materials;

(v) that in respect of imports made after the discharge of export obligation in
full, if facility under rule 18 (rebate of duty paid on materials used in the
manufacture of resultant product) or sub-rule (2) of rule 19 of the Central
Excise Rules, 2OO2 or of CENVAT Credit under CENVAT Credit Rules, 2004
has been availed, then the importer shall, at the time of clearance of the
imported materials furnish a bond to the Deputy Comrnissioner of Customs
or Assistant Commissioner of Customs, as the case may be, binding himself,
to use t}re imported materials in his factory or in tlae factory of his supporting
manufacturer for the manufacture of dutiable goods and to submit a
certificate, from the jurisdictional Central Excise oflicer or from a specified
chartered accountant within six months from the date of clearance of the
said materials, that the imported materia.ls have been so used:

Provided that if the importer pays additional duty of customs leviable on ttre
imported materials but for the exemption contained herein, then the
imported materials may be cleared without furnishing a bond specified in
this condition and the additiona-l duty of customs so paid shall be eligible for
availing CENVAT Credit under the CENVAT Credit Rules, 2OO4;

(vi) that in respect of imports made after the discharge of export obligation in
full, and if facility under rule 18 (rebate of duty paid on materials used in the
manufacture of resultant product) or sub-rule (2) of rule 19 of the Central
Excise Rules, 2OO2 or of CENVAT credit under CENVAT Credit Rules, 2OO4
has not been availed and the importer furnishes proof to this effect to the
satisfaction of the Deputy Commissioner of Customs or the Assistant
Comrnissioner of Customs as the case may be, ttren the imported materials
may be cleared without furnishing a bond specilied in condition (v);

(vii) that the imports alld exports are undertaken through tl]e seaports,
airports or through the inland container depots or through the land customs
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stations as mentioned in the Table 2 annexed to the Notihcation No.16/
2O15- Customs dated 01.04.2015 or a Special Economic Zone notified under
Section 4 of the Specia-l Economic Tnnes Act, 2005 (28 of 2OO5):'

Provided that the Commissioner of Customs may, by special order or a public
notice and subject to such conditions as may be specified bl. him, permit
import and export tJrrough arry other sea-port, airport, inland container
depot or ttrrough a lald customs station within his jurisdiction;

(viii) that the export obligation as specihed in the said authorisatlon (both in
valu e and quarrtity terms) is discharged within t}te period specifled in the
said authorisation or within such extended period as may be granted by the
Regional Authority by exporting resultant products, manufactured in India
which are specifred in the said authorisation:

Provided that an Advance Intermediate authorisation holder shall discharge
export obligation by supplying the resultant products to exporter in terms ol
paragaph 4.O5 (c) (ii) of the Foreign Trade Policy;

(ix) that the importer produces evidence of discharge of export obligation to
the satisfaction of the Deputy Commissioner of Customs or Assistant
Cornmissioner of Customs, as the case may be, within a period oI sixty days
of the expiry of period allowed for fulfillment of export obligation, or within
such extended period as the said Deputy Commissioner of Customs or
Assistant Commissioner of Customs, as the case may be, may aliow;

(x) that the said authorisation shall not be transferred and tlte said materials
shall not be tra-nsferred or sold;

Provided that the said materials may be transferred to a job worker for
processing subject to complying with the conditions specified in the relevant
Centra-l Excise notifications permitting transfer of materials for job work;

Provided further that, no such transfer for purposes of job work shall be
effected to the units located in areas eligible for area based exemptions from
the lely of excise duty in terms of notifrcation Nos. 32/ 1999-Central Excise
dated O8.07.1999, 33 /1999-Central Excise dated Oa.O7.1999, 39 l2OOl-
Centra-l Excise dated 3l.O7.2OOl, 56/2002- Central Excise dated
74.11.2002, 57 l2OO2- Central Excise dated 74.77.2002, 49 /2OO3- Central
Excise dated 10.06.2003, 50/2003- Central Excise dated 10.06.2003,
56 /2OO3- Central Excise dated 25.06.2003, 7l/O3- Central Excise dated
09.09.2003, 8l2OO4- Centra.l Excise dated 2l.Ol.2OO4 and 20/2OO7- Centra-1
Excise dated 25.O4.2OO7 ;

(xi) that in relation to the said authorisation issued to a merchant exporter,
any bond required to be executecl by the importer in terms of this notrfrcation
shall be executed jointly by the merchant exporter and the supporting
manufacturer binding themselves jointly and severally to comply with the
conditions specifred in this notification.

t) Notification No.-79/2O77 - (trstot ts, Dated: 73-7O-2O77-

Central Gouernment, on being satisfied that it is necessary in the public interest so
to do, made the follouing further amendments in each of the notifications of the
Gouernment of India in the Ministry of Finance (Department of Reuenue), specified
in column (2) of the Table belotu, in the manner as specified in the coresponding
entry in column (3) of the said Table: -

S. No Notifcation number
and date

(1) t3)

Amendments

-:Tabler
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1 16/2015-Customs,
daled the 1 st April,
2015 luide number
G S R 252(E), dt ted
the 1 st ApnI, 2O151

In the said ftotifcauo\- (a) in the opefting paragraplL aler clause (ii), the follotDiftg
shall be i^serted, 

^dmely:- 
"(iii) the whole of inlegtated t@. dnd the goods and

seruices tau compensation cess leuiable thereon under sub-section (7) and sub-
sectiaft (9) of section 3 of the said Custons TarilJ Act: Prouided thdt tlle exemption
Jrotu integrated to-x aftd the goods dad sen ices tax compensation c€ss shall be
@uoilable up to the 31st Marcll. 2018."; (b) in the Explonation C (U, Iot the words
"Howeuer, the Jollouing categories oI sltppltes, shall also be counted Louatds
Iuwmeftt of exporT obligatiotl:', the uords "However, in authorisdtions where
exemphon from integrated. tax dnd goods aad seruce ta, compensatiotu cess is 4ot
auailed, the follolaing categories of supplies, shall also be counted, touard.s Jttlfilment
of export oblqation:' shall be substiluted.

2 1 8/ 20 I s-Customs,
ddted the 1 st Apnl,
2015 luide ftumber
G.S.R. 254 (D), dated
tfle 1 st Apnl, 20151

In the said nodrtcation, in the opening parcgrapb- (a) for tt@ ttords, brockets, fig)res
dnd letlers ?om the wlale oJ Lhe addihoftol dutg leuitble thereoft uftdel sub- 2
sections () ), (3) atud (5) of sedion 3, safeguard duly leviable thereon under section 8B
dnd dnti-dumping dutg leviable thereon wtd.er section 9A', the wo/d-s, brackets,
fi.gures d,nd letters "from the uhole of thE additional dutg leuiable thereon uftder sub-
sections (1), (3) and (5) of sediotu 3, integrdted tox leuio,ble thereon under sub-sedion
(7) of sectioft 3, goods aftd seruices tax (nmpensaton cess leviable thereon under
sub-section (9) of section 3, saJeryatd dutg leviable thereon under section 8E,,
counteruailiftg dutg leuiable thereon under seclion 9 and onti-dumpi^g dutg leuiable
thereon und.er section 9A' shall be subslituled;

(b)in condition (uiii), afer the prolnso, the follou)ing prouiso shall be inserted, namelg:

"Prouided Iurther that notlDithstandng anlthitg contained hereinaboue for the said
authorisations uhere the exemption from integrated tox and. the good,s and seruices
tax compensation cess leuiable lhereon under sub-sedion (7) and sub-sectiotl (9) ol
sectlon 3 oJ tle tald cr,s',ms fcdff Act, ha.s bee^ atdllcd, thc export
obllgado^ sh4ll tu latwc.l bg phgslcdl er.porT-, o^lg;";

(c) afier condition (i), the fo$ouring conditions shIrll be inserted., flamelV: .

"(ii) thot the exenption Irom integroted. tox and the goods and seruices ta-x
compeflsation cess leuioble thereon u\der sub-section (7) and sub-section (9) of
sectton 3 of th. eald Custorns Tdrffl Act thall be subJ.ct to prz-lnwo"t
co^dltlo'r;

(r.iii) that the exemplion from integrated toa and the goods and serl/ices tox
compensatton cess leuiable thereon under sub-sectioft (7) and sub section (9) of
sectlon 3 ol t.e sdtd Custor s Tddtf Act sh4ll be dtnllebL up t thc Stst
Uarcr\ 2014.".

m) Sectlon 17 l1) of the Clstoms Act, 7962 reads as: -

ISECTION l7.Assessment of duty. - (1) An importer enteing anA imported
goods under section 46, or an exporter enteing anA export goods under
section 50, shall, saue a.s othentise provided in section 85, selfassess the
dutg, if ang, leuiable on such goods.

(2) The proper officer mag ueifg the enties made under section 46 or section
5O and the sefassessment of goods rekrred. to in sub-section (1) and for
this purpose, examine or test anA imported goods or export goods or such
part thereof as maA be necessary.

(3) For the purposes of ueification under sub-section (2), the proper officer
mag require the importer, exporter or anA other person to produce ang
document or information, uherebg the dutg leuiable on the imported goods or
export goods, as the case may be, can be ascertained and thereupon, the
importer, exporter or such other person shall produce such document or
fu mi s h s u ch info rmntio n.

(4) Where it is found on ueification, examination or testing of the goods or
othentLise that the sef assessment is not done correctlg, the proper officer
mag, u-tithout prejudice to ang other action u.thich mag be taken under this
Act, re-assess the dutA leuiable on such goods.

(5) Where anA re-ctssessment done under sub-section (4) is contrdry to the
sefassessment done bg the importer or exporter and in ca.ses other than
those u-tLtere the importer or exporter, o,s the ca,se mag be, confirms his
acceptance of the said re- cssessment in utriting, the proper officer shall
pass a speaking ord.er on the re-ossessment, utithin ftfieen dags from the
date of re-a.ssessment of the bill of entry or the shipping bill, as the case
mag be.
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Proutded tttat the selection of cases for ueirtcafion shall pimarilg be on the
basis o/nsk eualuation through appropriate selection citeria.



Explanatlon: - For the remoual of doubts, it is herebg declared that in cases
u.th.ere an importer has entered ony imported goods under section 46 or an
exporter hos entered anA export goods under section 50 before the date on
uhich the Finance BiU, 2011 receiues the assent of the President, such
imported goods or export goods shall continue to be gouerned by the
proubions of sedion 17 as it stood immediately before the date on u.thich
such assent is receiued.

n) Section 46 14) of the cl/stonls Act. 1962 read.s as: -

"The importer uthile presenting a Bill of Entry, shall make and subscibe to a
declaration o.s to tle truth of the contents of such bill of entry and shall, in
s-upport of such declaration, produce to the proper officer the inuoice, if any,
relating to the imported qoods......."

o) Sectlon 777 lol of the Ctrstozts 1962 lnter alia stloulates-

" 1 1 1 . Confiscation of improperlg imported goods, etc. -
The following goods brought from a place outside Ind.ia slnll be liable to
confiscation:
(o) ang goods exempted, subject to ang condition" from dutg or ang prohibition m
respect of the import thereof under this Act or anA oth.er laut for the ttme being in
force, in resped of rthich the condition b not obserued unless the non-obseruance
of the condition uas sanctioned bg the proper officer;"

P) Fwraher section 772 of the C\tstoms Act. 7962 orovldes for oenal
a,ctlon dnd inter-aliq lates: -

Ang person shall be liable to penalty for improper importation of goods: -
(a) uho, in relation to ang goods, does or omits to do ang act uhich act or

omission would render such goods liable to confiscation under section 111,
or abets the doing or omission of such an act,

s) Section 724 o:f the Customs Act, 7962 lnter alla stipulates: -

No order confiscating ang goods or imposing ang penaltg on anA person shall be
made under this Chopter unless the ou.tner of the goods or such person

(a) is giuen a notice in uiting uith the prior approual of the officer of anstoms
not belout the rank of an Assistant Commissioner of Custom,s, informing him of the
grounds on uhich it is proposed to confi,scate the goods orto impose o penaltg;

(b) is giuen an opportunitA of making a representation in uiting uithin such
reasonable time as may be specified in the notice ogainst the grounds of
confiscation or imposition of penaltg mentioned therein; and

(c) is giuen a reasonable opportunitA of being heard in the matter:

4. Imposltlon of two conditlons for avalling the IGST exemption in
terms of Notification No. 79 | 2OL7 -Crts dated 13.1O.2O17:-

4.1 Advance Authorizations are issued by the Directorate Genera1 of Foreign
Trade (DGFT) to Importers for import of various raw materials without payrnent
of Customs Duty and the said export promotional scheme is governed by Chapter
4 of the Foreign Trade Policy (2015-20), applicable for the subject case and
corresponding Chapter 4 of the Hand Book of Procedures (2O15-2O1. Prior to GST
regime, in terms of the provisions of Para 4.14 of the prevailing Foreign Trade
Policy (2O 15-20), the importer was allowed to enjoy benefit of exemption in
respect of Basic Customs Duty as well as Additional Customs Duties, Ant-
dumping Duty and Safeguard Duty, while importing such input materials under
Advance Authorizations.

4.2 With the introduction of GST w.e.f . 07.07.2017, Additional Customs
Duties (CVD & SAD) were subsumed into the newly introduced Integrated Goods
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and Service Tax (IGST). Therefore, at the time of imports, in addition to Basic
Customs Duty, IGST was made payable instead of such Additional Duties of
Customs. Accordingly, Notifrcation No.26 /2017 -Customs dated 29th Jur;e 2017,
was issued to give effect to the changes introduced in the GST regime in respect
of imports under Advance Authorization. It was a conscious decision to impose
IGST at tJ:e time of import, however, at the same time, Importers were allowed to
either take credit of such IGST for payrnents of Duty during supply to DTA, or to
take refund of such IGST amount within a specified period. The corresponding
changes in the Policy were brought through Trade Notice No.11/2018 dated
30.06.2017. It is pertinent to note here that while in the pre-GST regrme, blanket
exemption was allowed in respect of all Duties leviable when goods were being
imported under Advance Authorizations, contrary to that, in post-GST regime, for
imports under Advance Auttrorization, the Importers were required to pay such
IGST at the time of imports and then they could get the credit of the same.

4.3 However, subsequently, the Government of India decided to exempt
imports under Advance Auttrorizations from paJ.ment of IGST, by introduction of
the Customs Notification No.79 /2O17-Cus dated 13.70.2017. However, such
exemption from the pa).ment of IGST was made conditional. The said Notifrcation
No. 79 /2O17-Cus dated 13.10.2017, was issued with the intent of incorporating
certain changes/ amendment in the principal Customs Notifications, which were
issued for extending benefit of exemption to the goods when imported under
Advance Authorizations. The said Notification stated that the Central
Government, on being satisfred that it is necessary in the public interest so to do,
made the following further amendments in each of the Notifications of the
Government of India in the Ministry of Finance (Department of Revenue),
specifired in column (2) of the Table, in the manner as specified in the
corresponding entry in column (3) of the said Table. Only the relevant portion
pertaining to the Customs Notification No. 18/2015 dated 01.O4.2O15 is
reproduced in Para 3[) above, which may be referred to.

4.4 By issuing the subject Notification No.79/2O17-Cus dated 13.10.2017, the
Government of India amended inter-a1ia Notification No.18/2O15-Cus dated
0f .04.2015, and extended exemption from the paJ.ment of IGST at the time of
import of input materials under Advance Authorizations. But such exemption
was not absolute. As a rider, certain conditions were incorporated in the subject
Notification. One being the condition that such exemption can only be extended
so long as exports made under the Advance Authorization are physical exports in
nature and the other being the condition that to avail such benefit one has to
follow the pre-import condition.

5. The Director General of Foreigrt Trade, in the meanwhile, lssued otre
Notilication No.33/2O15-2O dated L3.LO.2Ol7, which amended the provision
of Para 4.14 of the Foreign Trade Policy (2O15-2O), to incorporate the
exemption from IGST, subJcct to compliance of the pre-import and physical
export conditions. It is pertinent to mention, that the Customs Notification
No.18/20f S-Cus, being an EXIM Notification, was amended by the Notifrcation
No.79l2Ol7-Cus dated 13.70.2017, in tandem with the changed Policy by
integrating the same provisions for proper implementation of the provisions of
the Foreign Trade Policy (2015-2O).

5.1 Therefore, conscious legislative intent is apparent ln the changes
made in the Foreign Trade Pollcy (2O15-2Ol and corresponding changes in the
relevant Customs Notifications, that to avail the benefit of exemption in respect
of Integrated Goods and Service Tax (IGST), one would require to comply with the
following two conditions: -

i) All exports under the Advance Authorization should be physical
exports, therefore, debarring any deemed export from being
considered towards discharge of export obligation;

ii) Pre-import condition has to be followed, which requires materials to
be imported first and then be used for manufacture of t.le frnished
goods, which could in turn be exported for discharge of EO;
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6. Physlcal E:rport condltlon ln relatioa to the Foreign Trade Policy
l2OlS-2Ol and the Notification No,7gl2ol7-Cus dated 13.10.2O17, and
whether it was followed by the Importer.

6.1 The concept of physical export is derived from Para 4.05(c) and Para 9.2O
of the Foreign Trade Policy (2015-20) read with section 2(e) of the Foreign Trade
(DR) Act, 1992. Para 9.2O of the Policy refers to section 2(e) of tJre Foreign Trade
(DR) Act, 1992, which defines Export' as follows:-

Section 2(e)"import" and 'export" mean-s respediuelg binging into, or
taking out of, India ang goods bg land, sea or air;

Therefore, primarily, export involves taking out goods out of India,
however, in Chapter 4 of the Policy, Para 4.O5 defines premises under
which Advalce Authorizations could be issued arrd states that -

O PlLgsical export (including export to SEZ);
(iil Intermediate supplg; and/ or
(iiil Supplg of goods to tle categoies mentioned in paragraph 7.O2 (b),(c),

@, A, @ and (h) of this FTP.
(iu) Supplg of'stores' on board of foreign going uessel/ aircrafi, subject to

condition that there is specific Standard Inptt Attput Norms in
respect of item supplied..

6.2 Therefore, the defrnition has been further extended in specific terms under
Chapter 4 of the Policy ald the supplies made to SEZ, despite not being an event
in which goods are being taken out of India, are considered as Physical Exports.
However, other three categories defined under (c) (ii), (iii) & (iv) do not qualify as
physical exports. Supplies of intermediate goods are covered by Letter of
Invalidation, whereas, supplies covered under Chapter 7 of the Policy are
considered as Deemed Exports.None of these supplies are eligibie for being
considered as physical exports. Therefore, any category of supply, be it under
letter of Invalidation and/or to EOU ard/or under International Competitive
Bidding (ICB) ald/or to Mega Power Projects, other than actual exports to other
country and supply to SEZ, cannot be considered as Physical Exports for the
purpose of Chapter 4 ofthe Foreigrr Trade Policy (2O15-2O).

6.3 This implies that to avail the benefit of exemption as extended through
amendment of Para 4.14 of the Policy by virtue of the DGFT Notification No.
33l2Ol5-2O dated 13.1O.2017, one has to ensure tllat the entire exports made
under an Advance Authorization towards discharge ofEO are physical exports. In
case the entire exports made, do not fall in the category of physica.l exports, the
Advance Authorization automatically sets disqualified for the purpose of
exemption.

7. Pre-import condition in relation to the Foreign Trade Policy l2OL5-2Ol
and the Notification No.79l2Ol7-Cus dated L3.lO.2Ol7; Determination of
whether the goods lmported under the impugned Advance Authorization
comply wlth the pre-import condltion, and whether it was followed by the
Importer,

7.1 Pre-import condition has been part of the Policy for long. In terms of Para
4.13 of the Policy, there are certain goods for which pre-import condition was
made applicable through issuance of DGFT Notifrcation way before the
Notifrcation dated 13. 10.2017 carrre into being.

7.2 The defrnition of pre-import directly flows from Para 4.03 of the Foreign
Trade Policy (2015-20)[erstwhile Para 4.1.3 of the Policy (2OO9- 14)1. It demands
that Ad\raace Authorlzatlons are issued for import of inputs, which are
physlcally lncorporated ln the export goods allowing legitimate
wastage,This Para specilically demaads for such physical iacorporation of
imported materlals ln the export goods. And the same is only possible,
whetr imports are made prlor to export, Therefore, such Authorlzations
principally do have the pre-inport coaditloa in-built, which is required to be
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7.3 Advance Authorization are issued for import of Duty-free materials first,
which would be used for the purpose of manufacture of export goods, v/hich
would be exported out of India or be supplied under deemed export, if allowed by
the Policy or the Customs Notification. The very name Advance Authorization was
coined with prefix 'Advance', which illustrates and indicates the basic purpose as
aforesaid. Spirit of the scheme is further understood, from the bare fact that while
time allowed for import is 12 months (conditionally extendable by another six
months) from the date of issue of the Authorization, the time allowed for export is
18 monttrs (conditionally extendable by 6 months twice) from the date of issue of
the Authorization. The reason for the same was t}le practical fact that conversion
of input materials into frnished goods ready for export, takes considerable tirne
depending upon the process of manufacture.

7.4 DGFT Notification No.31/2O13 (RE-2013) dated O1.08.2013, was issued to
incorporate a new Para No. 4. 1.15 in the Foreign Trade Policy. The said Para is
an extension of the Para 4.1.3[Para 4.03 of the Policy (2O15-2000] and stipulated
further condition which clarihed the ambit of the aJoresaid Para 4. l.3.Inputs
actually imported Eust be used ia the export product.

7.5 A Circular No.3/2O13 (RE-2013) dated, 02.08.2013, was also issued by
the Ministry of Commerce in line with the aforesaid Notification. The Circular
reiterates that Duty free import of inputs under Dut5r Exemption/Remission
Schemes under Chapter-4 of FTP shall be guided by the Notification No. 3l
issued on 1.8.2Of 3 by DGFT.

7.7 Therefore, such Authorizations principally do have the pre-import
condition in-built, which is required to be followed, barring where otherwise use
has been allowed in terms of Para 4.27 of tJre Foreign Trade Policy (2O15-2Ol
[erstwhile Para 4.12 of the Policy (2009-14)]. Para 4.27 of the Hand Book of
Procedures for the relevant period allows exports/ supplies in anticipation of an
Authorization. This provision has been made as an exception to meet the
requirement in case of exigencies. However, the importers / exporters have been
availing the benefit of the said provision without exception and the export goods
are made out of domestically or otherwise procured materials and the Duty-free
imported goods are used for purposes other than the manufacture of the export
goods. However, Para 4.27 (d) has barred such benefit of export in anticipation of
Authorization for the inputs with pre-import condition.

7.4 Specific provision under the said Para 4.27 (dl was made, which states
that-

(d) Exports/supplles made ln antlclpatlon ol duthorlz@tlon sho,ll not
be ellglble Jor tnputs uith pre-lmport condltlon.

Therefore, whenever pre-import condition is applicable in respect of the
goods to be imported, the Advance Authorization holder does not have any liberty
to export in anticipation of Authorization. The moment input materials are
subject to pre-import condition, they become ineligible for export in anticipation
of Authorization, by virtue of the said provision of Para 4.27 (dl.

7.9 The pre-import condition requires the imported materials to be used for
the ma-nufacture of frnished goods, which are in turn required to be exported
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followed, barring where otherwise use has been allowed ir terms of Para 4.27 of
the Foreign Trade Policy (2O 15-2o)[erstwhile Para 4.72 of the Policy (2009-14)].

7.6 Therefore, combined reading of Para 4.03 of the Foreign Trade Policy, in
force at the time of issuance of the Authorization s, and the aforesaid Notilication
along with the Circular as mentioned above, makes it obvious, that benefit of
exemption from pa5rment of Customs Duty is extended to the input
materials subject to strict conditio!, that such materials would be
exclusively used ia the manufacture of export goods whlch would be
ultimately exported. Therefore, tJ:e Importer does not have the liberty to utilize
such Duty-free materia.ls otherwise, nor do they have freedom to export goods
manufactured out of something, which was not actually imported.



8. Advance Authonzation Scheme is not just another scheme, where one is
allowed to import goods Duty free, for which tJle sole liability of the beneficiary is
to complete export obligation only by exporting goods mentioned in the
Authorization. It ls not a schenre that gives carte blanche to the Importer, so
far as utilizatioa of imported materials is coaceraed. Rather, barring a few
exceptioas covered by the Policy and the Notificatioa, it requires such
Duty-free lmported materlals to be used specifically for the purpose of
manufacture of export goods. As discussed above, the scheme requires
physical incorporation of the imported materia-ls in t]le export goods after
allowing norma.l wastage. Export goods are required to be malufactured out of
the very materia.ls which have been imported Duty free. The law does not
permit replenlshment. The High Court of Allahabad in the case of Dharampur
Sugor Mill reported in 2015 (321) ELT 0565 (All.)}:as observecl that:-

8.1 The Honble Supreme Court in the case of Pennar Industies reported in
TIOL-2)15-(162)-SC-CUS has held that: -

"It uould mean that not onlg tLrc rau.t mateial imported (in respect of uhich
exemption from dutg is sought) b to be utiliz,ed in the manner mentioned,
namelg, for manufacture of specified products bg the importer/ assessee
itself, this uery mateial ha.s to be uttlized in discharge of export obligation.
It, thus, becornes abundantlg clear that as Iret this Notlficatlon, in
order to dudll the exemptlon Jrom lmport. Ihttg, tt is necessary to
mlrke expott of the product manrutactured Jrom that tEry rau)
mtrtet'lal whlch ls tnporied This condition is admittedtg not fulfilled bg
the assessee os there is no export of the goods from the ratu mateial so
utilized. Instead, export is of the producl manufachtred from other materiat,
that too through third partg. Th.erefore, in strtct sense, the mandate of the
said Notification has not been fulfilled bg the assessee."

A.2 The High Court of Madras (Madurai Bench) in the case of M/s. Vedanta
Ltd. on t].e issue under consideration held that:-

"pre-import simply means import of raw materials before export of
the finlshed goods to enable the physical export and actual user
condltion posslble and negate the revenue risk that is plausible by
diverting the imported goods ir the local market".

8.3 Condltlons No. (v) & (vtf of the Notificatioa No.18/2O15-Cus dated
O1.O4.2O15, prescribe the modalitles to be followed for import of Duty-free
goods under Adva:rce Authorization, in cases, where export obligation is
discharged in full, before the commencement of imports. This is to ensure that
the Importer does not enjoy the benefit of Duty exemption on raw materials twice
for the same export. It is but natural tJlat in such a situation tJ:e Importer would
have used domestically procured materials for the purpose of manufacture of
goods that have been exported and on which required Duties would have been
paid and credit of the same would also have been availed by the Importer. The
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towards discharge of export obligation, arrd the same is only possible when the
export happens subsequent to the commencement of imports after allowing
reasonable time to manufacture finished goods out of the same. Therefore, when
the law demands pre-import condition on tlle input materia-ls to be imported,
goods cannot be exported in anticipation of Advance Authorizatron. Provisions of
Pata 4.27lal &(b), i.e.export ln anticlpatioa of Authorizatioa and the pre-
import cotrdltlon on the input materials are mutually exclusive and cannot
go hand is haad.

"From the 
"ecords 

ute frnd that the lmport authorlzdtlon requires the
phgslcal lncorporatlon of the imported inptt in export product after
allou/,ng nortnal uastdge, reference clause 4,7.3, In the instanl case,
fhe assessee has hopelesslg failed to establish the phgsical incorporation of
the imported input in the exported sugar. The Assessing Authoity and tlle
Tribunal dppears to be conect in recording a finding tlnt the appellant has
uiolated the prouisions of Custorns Act, in exporting sugar u.tithout there
betng ang 'Export Release Order' in the focts of this case."



Importer has in this kind of situation, two options in terms of the above
Notifrcation:

8.4, The frst option is elucidated in condition No.(v) of the Notification, which
is as under-

"(u)thot in respect of imports made afi.er the discharge of export obligation in
fuU, if facility under rule 18 (rebate of duty paid on mateials used in tLrc
manufacture of resultant product) or sub-ntle (2) of ruIe 19 of the Central
Excise Rules, 2OO2 or of CENVAT Credit under CENVAT Credit Rules, 2OO4
lnas been auaiLed, then the importer shall, at the time of clearance of the
tmported mateials furnish a bond to the Deputg Commissioner of Custom.s
or Assi-stant Commissioner of Customs, as the case mag be, binding himself,
to use the imported mateials in hi.s factory or in the factory of his
supporting manufacturer for the manufacture of duttable goods and to
submit a certificate, from the juisdictional Central Excise officer or from a
specified chartered accountant uithin six months from the date of clearance
of the said mateials, that the imported mateials haue been so used:

Prouided that if the importer pags additional duty of anstom.s leuiable on the
imported mateials but for the exemption contained heretn, then the
imported materials mag be cleared. u.tithout furnishing o bond specified in
this condition and the additional dutg of customs so paid shall be eligible for
auailing CENVAT Credit under the CENVAT Credit Rules, 2OO4;"

8.5 Thus, the purport of the above conditions in the erstwhile Notification is to
ensure that if domestically procured inputs have been used for manufacture of
the exported goods and the inputs are imported Duty-free after the exports, then
the benefit of "zero-ratingi of exports is not availed by the exporter twice.

8.6 Thus, insertion of such conditions in the Notification, is indicative of
legislative intent of keeping check on possible misuse of the scheme. However,
ensuring compliance of these two conditions is not easy, on the other hand, such
conditions are vulnerable to be mis-used and have the inherent danger to pave
way for'rent-seeking'.Therefore, to plug the loop-hole, and to facilitate &
streamline the implementatioa of the cnport incentlve scheme, h the post-
GST scenario the concept of sPre-Import" and "Physlcal hport" was
introduced in the subject Notlllcatiolr, which make the said conditions (v) &
(vi) infructuous.This is also in keeping with the philosophy of GST legislation to
remove as many conditional exemptions as possible and instead provide for zero-
rating of exports through the option of taking credit of the IGST Duties paid on
the imported inputs, at the time of processing of the said inputs.
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8.4.1 The second option is similarly elaborated in condition no. (vi) of the
notification, as under-

"(ui)that in respect of imports made afier the discharge of export obligation in
full, and if facilitg under tule 18 (rebate of dutg paid on mateials used in
the manufacture of resultant product) or sub-rule (2) of rule 19 of the Central
Excbe Rules, 2OO2 or of CENVAT credit under CENVAT Credit ktles, 2OO4
has not been auailed and the importer fumishes proof to this effect to the
satisfaction of the Deputg Commissioner of Atstom,s or the Assi.stant
Commissioner of Custom,s a.s the case mag be, then the imported mateials
may be cleared uithout furnishing a bond specified in condition (u);"

4.7 It is the duty of an Importer seeking benefits of exemption extended by
Customs Notifications issued by the Government of India/ Ministry of Finance, to
comply with the conditions imposed in the Notifrcation, which determines,
whether or not one becomes eligible for the exemption. Eremption from
pa]rment of Duty is not a matter of right, if the same comes with cotrditioDs
which are required to be complied wlth. It ls a pre-requisite that only if
such conditions are followed, that one becomes eligtble for such benefit. As
discussed above, such conditioas have been brought iu wtth the obJective of
facilitating zero-rating of exports with miolmal compliance ard maximum
facilitation.



9. IGST benefrt is available against Advance Authorizations subject to
observance of pre-import condition in terms of the condition of the Para 4.74 of
the Foreign Trade Policy (2O15-2O) and also the conditions of the newly
introduced condition (xii) of Customs Notifrcation No. 18/2O1S-Cus dated
01.04.2015 as added by Notification No.7912077-Cus dated 13.10.2017. Such
pre-import condition requires goods to be imported prior to commencement of
exports to ensure manufacturing of flnished goods made out of the Duty-free
iirputs so imported. These linished goods are then to be exported under the very
Advance Authorization towards discharge of export obligation. As per provision of
Para 4.03 of the Foreign Trade Policy |2015-20l,, physical incorporation of the
imported materials in the export goods is obligatory, and the same is feasible
only when the imports precedes export.

9.1 The following tests enables one to determine whether the prb-import
condition in respect of the Duty-free imported goods have been satisfied or not:

i) If the importer fulfrls a part or complete export obligation, in respect of
an Advance Authorization, even before commencement of any import
under the subject Advance Authorization, lt ls lmplied that such
lmported materials have not gone lnto productloa of goods that
have been exported, by which the export obligation has been
discharged. Therefore, pre-import condition is violated.

ii) Even if the date of the first Bill of Entry under which goods have been
imported under an Authorization is prior to the date of the frrst
Shipping Bill through which exports have been made, indicating
exports happened subsequent to import, but if documentary evidences
establish that the consignments, so imported, were received at a later
stage in tJle factory after the cornmencement of exports, then the
goods exported under the Advance Authorization could not have been
manufactured out of the Duty free imported goods. This aspect can be
verified from the date of the Goods Receipt Note (GRN), which
establishes the actual date on which materials are received in the
factory. Therefore, in absence of the imported materials, it is implied
that the export goods were manufactured out of raw materials, which
were not imported under the subject Advance AuthorizaLion.
T?rerefore, pre-import condition is violated.

iii) In cases, where multiple input items are allowed to be imported under
an Advance Authorization, and out of a set of import items, only a few
are imported prior to commencement of export, it implies that in the
production of the export goods, except for the item already imported,
the importer had to utilize materials other than the Duty-free
materials imported under the subject Advance Authorizatjon. The
other input materials are imported subsequently, whlch do not and
could not have goae lato productlon of the flnlshed goods
exported under the sald Adnance Authorlzation. Therefore, pre-
import condition is violated.

iv) In some cases, preliminary imports are made prior to export.
Subsequently, exports are effected on a scafe which is not
commensurate with the imports already made. If the quantum of
exports made is more than the corresponding imports made during
that period, then it indicates that materials used for marufacture of
the export goods rvere procured otherwise. Rest of the imports are
made later which never go into production of the goods exported under
the subject Advance Authorization. It ls then implled that the
imported materlals heve not beea utlllzed ln entirety for
maaufacture of the export goods, and therefore, pre-import
condition is violated.

10. trIhether the Advance Authorlzatloas lssued
should come under purview of lnvestlgatlon.

prior to l3.IO.2Ol7
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1O.1 It is but natural that the Advance Authorizations which were issued prior
to 13.10.2017, would not and could not contain condition written on the body of
the Authorization, that one has to fuIfil1 pre-import condition, for the bare fact
that no such pre-import condition was specifically incorporated in the parent
Notification No.18/2O1S-Cus dated O1.04.2015. The said condition was
introduced by the Notifrcation No.79/2017-Cus dated 73.70.2017, by amending
the principal Customs Notifrcation. Therefore, for the Advance Authorizations
issued prior to 13.10.2017, Iogically there was no obligation to comply with the
pre-import condition. At the same tine, there was ro exemption from the
IGST either durlng that perlod.Notlflcations are published in the publlc
domain, and every iadlvidual affected by it is aware of what beaellt lt
extends and in return, wbat coaditiona are required to be complled with. To
avall such benelits extended by the Notlflcatlon, one ls duty bound to
observe the foraallties and/or comply with the coaditions imposed ia the
Notification.

lO.2 While issuing the subject Notifrcation, the Government of India instead of
imposing a condition that such benefit would be made available for Advance
Authorizations issued on and after the date of issuance of the Notihcation, kept
the doors wide open for those, who obtained such Advance Authorization in the
past too, subject to conditions that such Authorizations are valid for import, and
pre-import and physical export conditions have also been followed in respect of
those Advance Authorizations. Therefore, instead of narrowing down the benefrt
to the Importers, in rea.lity, it extended benefit to many Advance Authorizations,
which could have been out of ambit of the Notifrcation, had the date of issue
been made the basic criterion for determination of availment of benefit. Further,
the Notification did not bring into existence any new additiona.l restriction, rather
it introduced new set of exemption, which was not available prior to issue of tJle
said Notifrcation. However, as always, such exemptlons were made
conditional. tven the pareat Notificatlon, dld not offer carte blaache to the
Importers to enJoy benefit of exemptioo, asit also had set of conditions, which
were required to be fuIfrlled to avail such exemption. As such, an act of the
Government is in the interest of the public at large, instead of confining such
benefits for the Advance Authorizations issued after 13.10.2017, tJre option was
left open, even for the Authorizations, which were issued prior to the issuance of
the said Notification. The Notillcation rever deoanded that the prevlously
issued Authorizations have to be pre-ioport cornpllant, but de8aitely, it
made it compulsory that benelit of exemption from IGST can be extended
to the old Advance Authorizations too, so loag, the same are pre-import
compliant.The Importers did have the optlon to pay IGST aad avail other
benefit, as they were doing prior to introduction of the said Notificatloa
without followlng pre-lmport condition. The moment they opted for IGST
exemption, despite being an Advance Authorization issued prior to 13.10.2017, it
was necessa.ry for the Importer to ensure that pre-import/physical export
conditions have been fully satisfred in respect of the Advalce Authorization
under which they intended to import availing exemption.

I 1. trIhether the Advance Authorlzations can be compartEe[talized to
make it partly compliaat to pre-import/physical export and partly
otherwise.

I 1. I Advance Authorizatron Scheme has always been Advance Authorization
specifrc. The goods to be imported/exported, quantrty of goods required to be
imported/exported, va-lue of the goods to be imported/exported, numbers of
items to be allowed to be imported/exported, everything is determined in respect
of the Advance Authorization issued. Advance Authorization specific benefits are
extended irrespective of the fact whether the Importer chooses to import the
whole materials at one go or in piece meal. Therefore, such benefit and/or
liabilities are not Bi1ls of Entry specific. Present or the erstwhile Policy has never
had any provision for issuance of Advance Authorizations, compartmentalizing it
into multiple sections, part of which may be compliant with a particular set of
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1O.3 Therefore, it is not a matter of concern whether an Advance Authorization
was issued prior to or after 13.70.2077, to ascertain whether the sarne is entitled
for benefit of exemption from IGST, t.I:e Advance Authorization should pass the
test of complying with both the pre-import and physica-l export conditions.



conditions and another part compliant with a different set of conditions. Agreeing
to the claim of considering part of the imports in compliance with pre-import
condition, when it is admitted by the Importer that pre-import condition has
been violated in respect of an Advance Authorization, would require the Policy to
create a new provision, to accommodate such diverse set of conditions in a single
Authorization. Neither the present set of Policy nor the Customs Notihcation has
zrny provision to consider imports under an Advance Authorization by
hypothetically bifurcating it into an Authorization, simultaneously compliant to
different set of conditions. As of now, the Advance Authorizations a-re embedded
with a particular set of conditions only. An Authorization can be issued either
with pre-import condition or without it. Law doestr't permit splitting it into
two lmagiaary set of Authorlzatlons, for whlch requiremcnt of compliances
are dlfferent.

1 1.2 Allowiag cxemption for part compllance is not reflective in the
L€glslatlve intent. For proportional payment of Customs Duty in case of partiai
fulfilment of EO, specifrc provisions have been made in the Policy, which, in turn
has been incorporated in tJ:e Customs Notifrcation.No such provisron has been
made in respect of imports w.r.t Advance Authorizations with 'pre-import and
physlcal er.ports' coaditions.I[ absence of the same, compliaace is required
in respect of the Authorizatloa as a whole. In other words, rf there are
multiple shipments of import & multiple shipments of export, then so long as
there aJe some shipments in respect of which Duty-free imports have taken place
later & exports coresponding to the same have been done before, then, the pre-
import condition stipulated in the IGST exemption Notification gets violated.Once
that happctrs, then even if there are some shipmeats corresponding to
whlch imports have taken place llrst & eaports made out of the same
therealter, the IGST exemptioa would not be awallable, as the benefits of
exemption applies to the license as a whole.Once an Advance Authorization
has been defaulted, there is no provision to consider such default in proportion
to the offence committed.

1 1.3 Para 4 .49 of the Hand Book of Procedures (20 15-20), Volume-I, demands
that if export obligation is not fulfrlled both in terms of quantity and value, the
Authorization holder sha]l, for the regularization, pay to Customs Authorities,
Custorros Duty on unutilizcd rralue of imported/ ladigenously procured
material alo[g wlth lnterest as notified; which implies that the Authonzatron
holder is legally duty bound to pay the proporLionate amount of Customs Duty
corresponding to the uafulfllled export obllgatlon. Customs Notilicatron too,
incorporates the same provision.

1 1.4 Para 5. 14 (c) of the Hand Book of Procedures, Volume-I, (2015-20) in
respect of EPCG Scheme stipulates that where export obligation of any particular
block of years is not fulfilled in terms of the above proportions, except in such
cases where the export obligation prescribed for a particular Block of years is
extended by the Regional Authority, such Authorization holder shall, within 3
months from the expiry of the Block of years,pay as Duties of Customs, an
amount that is proportionate to the unfulflrlled portion of the export obligationvis-
a-vis the total export obligation. In addition to the Customs Duty calculated,
interest on the same is payable. Customs Notification too, incorporates the same
provision.

11.5 Thus, in both the cases, Advance Authorization under Chapter 4 & EPCG
under Chapter 5 of the Hand Book of Procedure 1 (HBPvl), t]le statutory
provisions have been made for payment of Duty in proportion to the unfulfilled
EO. This made room for part compliance and has offered for remedial measures.
The same provisions have been duly incorporated in the corresponding Customs
Notifications.

11.6 Contrary to above provisions, in the case of imports under Advance
Authorisation with pre-import and physical export conditions for the purposes of
availing IGST exemptions, both the Policy as well as the Customs Notifications
are silent on splitting of an Adrrance Authorisatlon. This clearly indicates
that the legislative intent is totally dlfferent in so far as exemption from
IGST ts concerned. It has not come slth a rlder allowing part compliance.
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12. Violations iu respect of the Forelgo Trade Policy (2O15-2O) and the
conditior of the Notilicatioa No.79 /2O17-Cus dated 13.1O.2O17 in respect
of the imports made by the Importer:-

12.1 Customs Notification No.79/2O77-Cus dated 13.LO.2O17, was issued
extending benefit of exemption of IGST (lntegrated Goods & Service Tax), on the
input raw materials, when imported under Advance Authorizations. The origrnal
Customs Notification No. l8/2o15-Cus dated 01.04.20lS,that governs imports
under Advance Authorizations, has been suitably amended to incorporate such
additional benefrt to the Importers, by introduction of the said Notification. It was
of course specifrcally mentioned in the said Notification that "the exemption from
integrated tax and the goods and services tax compensation cess leviable thereon
under sub-section (7) and sub-section (9) of Section 3 of the said Customs Tarllf
Act shall be subject to pre-irnport condltioa;"therefore, for the purpose of
availing the benefit of exemption from payment of IGST, one is required to
comply with the Pre-import condition. Pre-import condition demands that the
entire materials imported under Advance AuthorizaLions should be utilized
exclusively for the purpose of manufacture of finished goods, which would be
exported out of India. Therefore, lf the goods are exported before
commencement of import or even after commencement of exports, by
manufacturlng such materlals out of raw materials which were not iaported
under the respective Adrraace Authorlzation, the Pre-import coadltlou ls
violated.

12.2 DGFT Notification No.33/2015-20 dated 13.1O.2017 amended the Para
4.14of the Foreigrr Trade Policy (2015-20). It has been clearly stated in the said
Pata 4.14 of the Policy that-

"Imports under Aduance Authorlsatlon for phgslcal exports are also
exempt from uthole of the integrated tax and Compensation Cess leuiable
under sub-section (7) and sub-section (9) respectiuely, of section 3 of the
Customs Taiff Act, 1975 (51 of 1975), as maA be prouided in the
notification issued bg Department of Reuenue, and sz.tch imports shall
be subject to pre-lmport condltlon."

Basically, the said Notilication brought the same changes in the Policy, which
have been incorporated in the Customs Notilication by the aforementioned
amendment.

12.3 For the purpose of avai'ling the benefit of exemption from pa5rment of IGST
in terms of Para 4.14 of the Foreign Trade Policy (2O15-2Ol and the
corresponding Customs Notification No.79 /2017 -Cus dated 13.10.2017, it is
obligatory to comply with the Pre-import as well as physical export conditions.
Therefore, if for reasons as elaborated in earlier paras, the Duty-free materials
are not subjected to the process of manufacture of finished goods, which are in
turn exported under the subject Advance Authorization, condidon of pre-import
gets violated.

12.4 Combined provisions of the Foreign Trade Policy and the subject Customs
Notificatrons, clearly mandate, only imports under pre-import condition would be
ailowed with the benefit of such exemption subject to physical exports.
Therefore, no such exemptioa caa be arrailed, in respect of the Advance
Authorlzatloas, against whlch exports have already bees made before
commercement of lmport or where the goods are supplled under deemed
exports. The Importer failed to comply with the aforementioned conditions.

13.1 Para 4.13 (i) states that:-
"DGFT mag, bg Notification, impose pre-import condition for intrru.ts under
this Chapter."
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Therefore, once vitiated, the IGST exemption would not be applicable on entire
imports made under the Authorisation.

13. Pre-import has to be put ia respect of input, which should find place
in paragraph 4.13 of the Foreiga Trade Policy, which is not so ia the
present case;



The said Para clcarly left open, the scope of imposiag pre-import
conditioa oa a[y goods which could have beea covered by the said Chapter
4 of the Pollcy. Therefore, imposing such condition across board for a1l goods
imported under Advance Authorization was well wittrin the competence and
authority of the Policy makers. The only condition was to issue a Notification
before imposition of such pre-import condition. In the present case, DCFT has
issued the Notihcation No.33/2015-20, which fulfills tJre requirement of the said
provision of law.

13.2 Pata 4.13 of the Foreign Trade Policy states that to impose pre-import
condition, the Directorate General of Foreigrr Trade is required to issuc
Notification for that purpose. The DGFT has followed the said principle and
accordingly issued Notifrcation No.33/2O15-20 dated 73.70.2017. The said
Notlllcatlon is general in nature and does aot exclude any goods from the
purview of the same. Only condition that is imposed that for one and all goods,
is that pre-import condition has to be followed in case the Importer wants to avail
the benefit of IGST exemption. In absence of any specific negative list containing
specific mention of set of goods, which may not be covered by tJre saicl provision,
it has been ensured that all goods are covered by the said Notilication, provided
that the Importer intends to avail exemption of IGST. It is a common practice
a[d understaadiag that in case of geaeral provlslon, the same is applicable
to oae and all except those covered by a speclfic clause in the form of
negative list.It ls treither practicable nor possible to specify each and every
single ltem on earth for the purpose. In absence of any such negative list
offered by the said Notifrcatlon, such pre-import conditlon becomes
applicable for all goods to be imported.

13.3 Therefore, the question of specific mention of a particular set of items does
not arise. It is impracticable and impossible to issue a Notification mentionlng all
possible goods, which could be imported under Advance Authorization, to bring
them within the ambit of pre-import condition. Much slmpler and conventlonal
way to cover goods across board ls to lssue Notlflcation in general, without
any negative list. The DGFT authority has done t.Ile same, ald issued the
subject Notifrcation No. 33 /2O15-2O dated 13.10.2O17, which w'ithout anv
shadow of doubt covers all goods including tJ:e one being imported by the
Noticee. Therefore, to mis-interpret the scope of Para 4.13 of the Foreign
Trade Pollcy, and to rnake an attenpt to coafiac the scope of the said Para
to lafer that the goods imported are not covered by the said Para is not in
consonance with the Policy ia vogue.

13.4 Interpretation that the reference to "inputs with pre-import condition" in
the Foreign Trade Policy and Hand Book of Procedures should be construed to
meal only those inputs which have been notilied under Appendlx-4J also
appears to be distorted, misleading and contrar5r to the spirrt of the Policy. Para
4.13 states that "DGFT may, by Notification, impose pre-import condition for
inputs". The term Inputs has been used in general without confining its'scope to
the set of limited items covered by Appendix-4J. As discussed below, the
purpose of AppendJx-rt I is to speclfy export obligation period of a few
lnputs, for whlch pre-import coadltlon has also been imposed. But that does
not mean, the item has to be specified in Appendix-4J, for being considered as
inputs having pre-import condition imposed. The basic requirement of the Para is
to issue a Notification under Foreign Trade Policy, declaring goods on which such
pre-import condition is imposed. Such requirement was fulhlled by the Policy
makers and DGFT Notifrcation No. 33/2015-20 dated 73.IO.2O77, was issued
accordingly. The Notifrcation, by not incorporaling any negative list or exclusion
clause, made it clear that a-ny inputs imported under Advance Authorlzation,
would require to follow pre-import condition in case the Importer wants to avail
benefrt of IGST exemption. Appendtx-tU has nothlng to do with it.

13.5 Appendix 4J issued in tandcm with the provislon of Para 4.22 of tl,e
Foreign Trade Policy during the material period (presently under Para 4.42 of the
Hand Book of Procedures) provides for export obligation period in respect of
various goods allowed to be imported. While, Para 4.22 is the general provision,
that specifies 18 months as tJ:e export obligation period in general, the said Para,
also provides that such export obligation period would be different for a set of
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goods as mentioned in Appendrx-4J. Therefore, Appendix-4J has been placed
in the Policy as a part of Para 4.22 of the Pollcy and not as part of Para
4.13, Secondly, Appendlx-4J is basically a negative list for the purpose of
Para 4.22, which specifies a set of goods for which export obligation period
is different from the general provisioa of Para 4.22. ln addition to that in
respect of those items additional condition has also been lmposed that pre-
import condition has to be followed.

13.6 From the heading of the said Appendix-4J, which states that 'E<port
Obligatioo Period for SpeciIled Inputs......" it clearly refers to Para 4.22 of the
Foreign Trade Policy/Para 4.42 of the Hand Book of Procedures, it becomes
clear that the purpose of the same is to defiae EO period of specifled
goods.Simply, because Appendix 4J demands for compliance of pre-import
condition, does not mearr that the same becomes the list meant for goods for
which pre-import condition is applicable. Therefore, to say that the goods
imported by the Importer are not covered by the Appendix 4J, arrd therefore, are
beyond the purview of the subject NoLification is incorrect and baseless.

l4.Violations of tbe provisloas of the Customs Act, 1962:-

14.1In terms of Section 46 of the Customs Act, 1962, while presenting the Bills
of Entry before tJle Customs Authority for clearalce of the imported goods, it was
the duty of the Importer to declare whether or not they complied with the
conditions of pre-import and/or physical export in respect of the Advance
Authorizations under which imports were being made availing benefrt of IGST
exemption. The law demands true facts to be declared by the Importer. It was the
duty of the Importer to pronounce that the said pre-import and/ or physical
exports conditions could not be followed in respect of the subject Advance
Authorization. As the Importer has been working under the regime of self-
assessment, where they have been given liberty to determine every aspect of an
imported consignment from classification to declaration of value of the goods, it
was the sole responsibility of the Importer to place correct facts and figures
before the assessing authority. In the material case, the Importer has failed to
comply with the requirements of law and incorrectly availed benefit of exemption
of Notification No.79/2O17-Cus dated l3.lo.2ol7. This has therefore, resulted in
violation of Section 46 of the Customs Act, 7962,

L4.2 The Importer failed to comply with the conditions laid down under the
relevant Customs Notification as well as the DGFT Notifrcation and the prowisions
of the Foreign Trade Policy 12O1,5-2O), as would be evident from the discussion
supra. Further, as per the provisions of the Notificatlon No.18/2O15-Cus
dated O1.O4.2O15 to the effect that in respect of imports made before the
discharge of export obligation in full, the Importer at the tlme of clearance
of the lmported materials executes a Boad wlth such surety or security aod
in such form and for such sum as may be specified by the Deputy
Commissioner of Customs or Assistant Commissioner of Customs, as the
case may be, binding himself to pay on demand arr amount equal to the
duty leviable, but for the exemption contained hereia, oo the imported
materials in respect of which the couditions specified io this Notilicatioa
are not complied wlth, together qrith luterest at the rate of frfteer percert
per annum from the date of clearance of the sald materlals. Therefore, the
Notifrcation No.18/2O15-Cus dated O1.O4.2O15, as amended gives authority
to recover CustoEs Duty alorgwith luterest in case the goods arc lEported
without observingthe condltions of the Notiflcation.Further, in terms of the
provisions of theNotlfrcation No.18/2O15-Cus dated O 1.O4.2O lSreadwith
Section 143 of the Customs Act,M/s. VishakhaPoly{ab Private Limited,
Ahmedabadhad executed the Bonds at t}re time of import of Duty-Free inputs
under Advance Authorizations bilding themselves to pay the Duty of Customs
foregone in ttre event of their failure to fulfrll the obligation cast upon them in
this beha-lf as per the conditions of the Notiflcation. Therefore, the Bonds
executed by M/s. VishakhaPolyfab Private Limited, Ahmedabadare required to be
enforced ald the anount of Duty forgone (IGST amount)is required to be
recovered from them along with interest at @l1Yo rate, without limitation of any
trme.
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14.3 With the introduction of self-assessment under the Cu$toms Act, more
faith is bestowed on the Importer, as the practice of routine assessment,
concurrent audrt and examination has been dispensed with and the Importers
have been assigned with the responsibility of assessing their own goods under
Section 17 of the Customs Act, 7962. As a part of self-assessment by *re
Importer, it was the duty o{ the Importer to present correct facts and declare to
the Customs Authority about their inability to comply with the conditions lard
down in the Customs Notification, while seeking benefit of exemption under
Notilrcation No.79 /2O17-Cus dated 13.10.2017. However, contrary to this, they
availed benefit of the subject Notifrcation for the subject goods, without
complying with the conditions laid dou'n in the exemption Notilicatron in
violation of Section 17 of the Customs Act, 1962. Amount of Customs Duty
attributable to such benefit availed in the form of exemption of IGST, is therefore,
recoverable from them under the provisions of Noti{ication No.18/2015-Cus
dated 01.04.2O15, as amended and in terms of clauses of Bonds executed read
with Section 143 of Customs Act, 1962.

L4.4 The Importer failed to comply with the pre-import condition of the
Notification and imported goods Duty free by availing benefit of the same without
observing condition, which they were duty bound to comply. This has led to
contravention of the provisions of the Notification No. 18/2015, as amended by
Notilication No.79 /2017 -Cus dated l3.l0.2ol7 , and the Foreign Trade Policy
12O15-2O), which rendered the goods liable to confrscation under Section 111(o)
of the Customs Act, 1962.

14.5 Section 124 of the Customs Act, 1962, states that no order confrscating
any goods or imposing any penalty on any person shall be made unless the
owner of the goods or such person:

(a) is giuen a notice in u.titing uith the pior approual of the o.fficer of Customs
not belou the rank of an Assistant Commi.ssioner of Custom,s, informinghim of
the grounds on u.thiclt it is proposed to conf.scate the goods or to impose o
penaltg;

(b) is giuen an opportunitA of making a representation in uiting u.tithin such
reo-sonable time as mog be specified in the notice against the grounds of
confiscation or imposition of penaltg mentioned therein; and

(c) is giuen a rea-sonable opporfitnitg of being heard in the matter;

L4,6 Therefore, while the Notifrcation No. 18/2015-Cus dated 01.04.2015,
as amended read with Section 143 of the Customs Act, 7962 gives authority to
recover Customs Duty in case the goods are imported wrthout observing the
condilions of the Notiflcation, and Section 111(o) of the Act, gives tJre authority to
hold goods liable for confrscation in case such goods are imported by availing
benefit of an exemption Notification and the Importer fails to comply with ald/or
observe conditions laid down in tlle Notification. Further, Section 124 authorises
the proper Officer to issue Show Cause Notice for confiscation of the goods,
recovery of Customs Duty and imposition of penalty in terms of Section 112(a) of
the Customs Act, 7962.

L4.7 In conclusion, it appears that M/s. VishakhaPoly{ab Private Limited,
Ahmedabadhave contravened the provisions of Sections 17 and 46 of the
Customs Act, 1962, and also the provisions of Customs Notification No.18/2015-
Cus dated 01.04.2015, as amended by the Customs Notification No.79/2017
Cus dated 13.IO.2O17, read with provisions of Pa,ra 4.O3, 4.13 & 4.14 of the
Foreigrr Trade Pohcy (2O15-2Ol', as amended by the DGFT Notiftcation
No.33/2015-20 dated 13.10.2O17, issued in terms of the provision of Para 4.13
of the Foreign Trade Policy 12O15-2O), as they imported Pol5rmers of Ethylene, in
primary forms (LLDPE, LDPE) [classiliable under Customs Tariff Heading (CTH) -
39011; Propylene copol5,,rners (classiliable under CTH - 3902); Other Vinyl
Pol),rners in Primary- Forms (classifiable under CTH - 3905) and Polyamides in
Primary Forms (classifiable under CTH - 3908) for manufacture of Packaging
frlms for liquid, semi liquid & solid packaging for food & non-food through several
ports, without palrnent of Duty of Customs under cover of Advance
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Authorizations, on the strength of the subject Notification and availed benefit of
exemption from pa5,rnent of IGST and/or Compensation Cess on the goods so
imported, leviable in terms of Sub-section (7) & Sub-section (9) of Section 3 of the
Customs Tariff Act, 1975, but failed to comply with pre-import and/or physical
export conditions laid down in the subject Notifrcation. Their act of omission
and/or commission appears to have resulted in non-payrnent of duty of Customs
in the form of Integrated Goods & Service Tax (IGST)totally to the extent of Rs,
4,5L,42,9441- (ICD KhodtyarRs, 3,19,83,2O21-, ICD Saaand Port Rs.
85,31,373/- ardPlpavav Sea Port Rs.46,24,.3691-) which appears to be
recoverable under the provisions of Notification No.18/2O1S-Cus dated
01.04.2OI5, as amended read with Section 143 of the Customs Act, 1962 and in
terms of clauses of Bonds executed by them, along with applicable interest, and
also appears to attract the provisions of Section 111(o) of the Customs Act, 1962,
making the goods va-lued at P's.23,t7,50,9251- ICD KhodiyarRs.
L6,42,L3,1L61-, ICD Sanaad Port Rs. 4,.37,8'43191- andPlpavav Sea
PortRs.2,37,53,49Ol-)liable for confiscation and the Noticee liable to penalty
under Section 112 (a) of the Act ibid.

15. This Show Cause Notice pertains to demand of Duty involved in the goods
imported through multiple ports viz. ICD Khodiyar, ICD, Sanand and Pipavav Sea
Port. This Show Cause Notice is being issued by the Competent Authority at
Customs Ahmedabad as per Notification No.2a/2O22-Customs (N.T.) dated
31.O3.2O22 issued by Central Board of Indirect Taxes and Customs (CBIC), New
Delhi being the Port where highest Duty is involved.

16. In view of the above, Show Cause Notice No.VIII/ 10-
O7 lCommr. /O&A/2023-24 dated 22.09.2023 issued to M/s. VlshakhaPolyfab
Private Limitedcalling upon to show cause in writing to the Commissioner of
Customs,Ahmedabad as to why: -

a) Duty of Customs amounting to Rs.3,19,83,2O2l- (Rupees Three
Crore,Nineteen Lakh, Elghty Thrce Thousand, Two Hundred asd
Two oaly) in the form of IGST saved in the course of imports of the
goods ttrrough ICD KhodiyarPort under the subject Advance
Authorizations and the corresponding Bills of Entry as detailed in
Table-3above, in respect of which benefrt of exemption under Customs
Notifrcation No.18/2O1S-Cus dated 01.04.2O15, as amended by
Notifrcation No.79/2O17-Cus, dated 73.10.2077, was incorrectly
availed, without complying with the obligatory pre-import condition as
stipulatedin the said Notification, and also for contravening the
provisions of Para 4.14 of the Foreign Trade Policy (2O 1S-2O),should
not be demanded and recovered from them in terms of the provislons
of Notiflcation No. 18/201S-Cus dated 01.04.2015, as amended read
with Section 143 of the Customs Act, 7962 and the Bonds executed by
them;

b) Duty of Customs arnounting to Rs.85,31,373/- (Rupees Elghty Five
Lakh, Thlrty One Tbousand, ThreeHundred and Seventy Three
only) in the form of IGST saved in the course of imports of the goods
through ICD Sanand Port under the subject Advance Authorizations
and the corresponding Bills of Entry as detailed in Table-3above, in
respect of which benefit of exemption under Customs Notification
No. 18/2O1S-Cus dated 0f .04.2015, as amended by Notifrcation
No.79 /2OL7-Cus, dated 13.10.2077 , was incorrectly availed, without
complying with the obligatory pre-import condidon as stipulatedin the
said Notifrcation, and also for contravening the provisigns of Para 4. 14
of ttre Foreign Trade Policy (2O 15-20),should not be demanded and
recovered from them under the provisions of Notifrcation No. 18/2015-
Cus dated O 1.04.2015, as amended read with Section 143 of the
Customs Act, 1962 and the Bonds executed by them;

c) Duty of Customs amounting to Rs.46,28,369/- (Rupees Forty Six
Lakh, T*enty Eight Thousand, Three Hundred and Slxty Nlne
only) in the form of IGST saved in the course of imports of the goods
through Pipavav Seaport under the subject Advance Authorkations
and the corresponding Bills of Entry as detailed in Table-3above, in
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respeit of which benefit. oI exemption under CuStoms Notifrcation
No.lB/20i5-Cus dated 01.04.2015, as arnended by Notilication No.
79/2017-Cus, dated 13.10.2017, was incorrectly availed, wlthorit
compiying with the obligatory pre-import condition as stipulatedin the
said Notification, and also for contraveningthe provisions of i]ara 4.14
of the Foreign Tiade Policy (20 15-20),should not be demanded and
recovered from them under the provisions of Notilication No. 18/201,5-
Cus dated O7.O4.2O15, as amerided read with Section 143 of the
Customs Act, 1962 and the Bonds executed by them;

d) Subject goods having assessable value of Rs.16,42,13,116/- (Rupees
SlxteenCrore, Forty fVuo Lakh, Thlrteen Thousand, One Hundred
and Sixteen onlylimportedthroughlCD KhodiyarPort under the
subject Advance Authorizations should not be held liable for
confrscation under Section f 11(o) of the Customs Act, 1962, for being
imported by availing incorrect exemption of IGST in terms of ttie
Notifrcation No.18/2O15-Cus dated 01.04.2015, as amended by
Notifrcation No.7 9 I 2Ol7 -Cus, dated 13. lO.2O 17, without comply'ing
with the obligatory pre-import condition laid down under the said
Notilication;

e) Subject goods having assessable va.lue of Rs.4,37,84,319/- (Rupees
Four Crore, Thirty Seven Lakfi, Eighty Four Thousand,
ThreeHundred and Nineteen only) importedthroughlCD Sanartd Port
under the subject Advance Authorizations should not be held liable for
confiscation under Section 111(o) of the Customs Act, 7962, for being
imported by availing incorrect exemption of IGST in terms of the
Notification No.18/201S-Cus dated 01.O4.2O15, as amended b5'
Notilication No.79 /2077 -Cus, dated 73.10.2077, without compiying
with the obligatory pre-import condition laid down under the said
Notifrcation;

fl Subject goods having assessable value of Rs.2,37,53,49Ol-{Rupees
Ibo Crore, Thirty Seven Lakh, Fifty Three Thousand, Four
I{undred and Ninety onlyl importedthroughPipavav SeaPort under
the subject Advalce Authorizations should not be held liable for
confrscation under Section 111(o) of the Customs Act, 1962, for being
imported by availing incorrect exemption of IGST in terms of the
NotifiCation No. i8/2015-Cus dated Ol.O4.2Ol5, as amended by
Notification No.79 /2O77-Cus, dated l3.l0.2ol7, without comp\nng
with the obligatory pre-import condition laid down under the sard
Notifrcation;

d Interest should not be demanded and recovered from them in terms of
the provisions of Notiflcation No.18/2O15-Cus dated 01.04.2015, as
amended read with Section 143 of the Customs Act, 7962 and the
Bonds executed by them on such Duty of Customs in the form of IGST
mentionecl at (a) to (d) above;

h) Penalty should not be imposed upon them under Section 112(a) of the
Customs Act, 7962, for improper importation of goods availing
exemption under Notification No. 18/2015-Cus dated 01.04.2015, as
amended by Notifrcation No.79 /2O17-Cus, dated 73.7O.2OI7, without
observance of the pre-import and,/or physical export conditions set out
in the Notifrcation, resulting in non-pa5rment of Customs Duty, which
rendered the goods liable to confiscation under Section 111(o) of the
Customs Act, 7962;

i) Bonds executed by them at the time of import should not be enforced
in terms of Section 143(3) of the Customs Act, 1962, for recovery of
the Customs Duty as mentioned above and interest thereupon.

17. Written submission. The importer submitted interim reply to the Show
Cause Notice vide their letter dated O4.O7.2O24 wherein tJ:ey interalia stated as
under:
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17.1 Customs Department cannot adjudlcate the lssue when aa aPpllcatlor
for EODC is pending before the DG["T Authority: that the verification of
compliance of the conditions (including pre-import and physical exports0
prescribed under the advance Iicenses issued under the Chapter 4 of the FTP is
prerogative of the DGFT authority and not of the Customs Authority; that the
conditions of pre-import and physical exports were introduced under the
Customs Act only to bring it into tandem with the updated FTP; that since, the
FTP had same conditions and an application for EODC/Redemption letter had
already been made by the notices before the DGFT authority and the DGFT is
seized of the matter, requested not to take up this matter till DGFT takes a call
on the pending application; further they referred the CBIC Circular No 16/2017-
Cus dated O2.O5.2O77 wherein it is clarifred that in case where tlte
licen ce / authorization holder submit proof of their application having been
submitted to DGFT, the matter may be kept in abeyance till the same is decided
by DGFT; that the officer are bound to follow the Circulars/instructions issued
by CBIC in adherence of judicial discipline and cited the decision of
Commissioner of Central Excise, Bolpur s. Ratan Melting and Wiring Industries
[2008 (231) ELT22 (SC)], Kalyani Packaging Industry vs. Union of India [20O4
(168) ELT 145 (SC)l and Collector of Central Excise, Vadodara vs. Dhiren
Chemicals Industries t2OO2 (1391 ELT (SC)l;

17.2 Separate Order to be passed iE Respect of the preliminary obJectioa
ralsed by the Notlcee: That in terms of settled law where an assessee raises any
preliminary objection, then the Authority is/ are duty bound to pass an speaking
order providing the reason for not accepting the preliminary objections; that they
cited the decision of Honble Gujarat High Court rendered in case of Mahek
Glaze Private Ltd Vs. Union of India [2014 (3OO) ELT 25 (Guj)] and requested to
either keep the matter in abeyance to avoid multiplicity of the proceeding or to
pass a necessary separate order in compliance to the law down in said decision
of Hon'ble Gujarat High Court;

17.3 Customs Authority cannot object once certificate of discharge of
export Obligation is issued by DGFT: That in respect of Advance Licence No.
81042159 dated 16.03.2018, EODC had already been issued by t}te DGFT
authority on 26.06.2019; that in terms of settled law once the Licensing
authority i.e. DGFT has redeemed the license and issued EODC/ redemption
ietter, Customs authority cannot object/raise their grievances and should follow
the decision of licensing authority; that it is settled position of law that when a
frscal statutory authority, it is only that statutory authority which is empowered
to monitor compliance of the conditions of the certificate and to initiate acLion, in
case of non-compliance and placed the relialce on the decisions (i) Zuari
Industries Ltd. Vs. Commissioner of C.Ex. & Customs 2OO7 (2IO) ELT 648 (SC)],
(ii)Titan Medical Systems h/t. Ltd. vs. Collector of Customs, New Delhi (15I)
ELT254 (Sc)l(iii) Vadidal Chemica,l Ltd. Vs. State of Andhra Pradesh, 2005 (192)
ELr 33 (SC)l;

L7,4 The captioned SCN ought to have been lssued withln reasonable
period: That in the present case noticee is not guilty of any fraud, collusion,
wilful mis-statement or suppression of facts with intent to evade payment of duty
arrd as such the captioned SCN ought to have been issued within reasonable
period of time; that they cited the decision of Honble Gujarat High Court in case
of Maxrm T\:bes Company Ltd which was challenged by the Revenue before
Supreme Court and stated that being an interpretational issue, the onus to prove
collusion, suppression and wilful mis-conduct lies on the Department and
placed reliance on Commissioner of Central Excise Vs. Hindustan national Glass
and Indsutires Ltd [2016 (1) TMI 820 (SC); that the SCN does not allege any
suppression of facts/ mis statements with an intent to evade payment of duty,
therefore, caption SCN ought to have been issued withrn reasonable period of
limitation;

17.5 Penalty not lmposable as there was no contumacious conduct on part
of the noticee and he was under the boaafide belief: That without prejudice to
the aforesard and sake of argument, it is assumed that the noticee failed to
comply with pre-import condition as laid down under the FTP and the Customs
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Notification, then a1so the noticee has never any ill intentron not to pay duty;
that this belief of the noticee is supported by the judgment of Honble Gujarat
High Court dated O4.O2.2O19 passed in the case of Cosmo Films Ltd [Special
Civil Application bearing No. SCA/ l518 of 2O181 whereby the Hon'ble High Court
set aside the mandatory fulfrlment of bre-import conditions incorporated in the
FTP 2OI5-2O20 and Handbook of Procedures 2015-2O2O by Notihcaiton NO
33l2Ol5-2O and Notifrcation No. 79/20l5-Customs both dated 13.10.2017; that
the Honble High Court held that such fulfrlment in order to clarm exemption o[
IGST on inut imported into India for tJ:e production of goods to be exported from
India, on the strength of an advance authorization was arbitrary and
unreasonable; that the in view of the bonafide belief in the matter, no penalty
can be imposed on them; they cited decision of Commissioner of Central Excice
Vs. HMM Ltd. [f995 (7 6l ELT 497 (SC)] and stated that where the demand is
unsustainable, the imposition of penalty cannot sustain; that reference ca-n a-lso

be made to the judgement of Honble Supreme Court in case of D Navinchandra
V UOI 1987 (29l, ELT 492 (SC) wherein it is held t-hat bona fide must be

considered while imposing penalty and cited the decision of Akabar Badruddin
Jiwani Vs. CC 1990 (471 16l (SC) and Extrusion Vs. CC 1994 (7O) ELT 52 (Cal.l

that penal action under law cannot be initiated where the assesse was under
bonafide belief and cited the decision of CCE vs. Veril Electronics Pvt. LTd 2O12
(281) ELT 222 (Karl, Essar Telecom Infrastructure R^. Ltd. vs. UOI 2OI2 927 5)

EKT 167 (Kar.), CCE Vs. ITC Ltd 20r0 Q57l ELT 514 (Kar.); That there should be

some more positive act other than mere inaction or fa ure on tJ:e part of the
assessee or there must be a conscious or deliberate withholding of rnformation
by the assessee to invoke larger period of limitation a.rrd cited the decision of
Hon'ble Supreme Court rendered in the case of Nestle India Ltd Vs. CCE[2009
(23s) ELr s77 (sC)l;

17,6 Penalty aot lmposable lf issue lavolve ls oae of interPretation: That
without prejudice to the above, pena-lty ought not to have been imposed if the
issue involved is an interpretational; that in present facts, the issue is u'ith
regard to the va-lidity of pre-import condition; that as demonstrated above, the
present issue involves interpretation of complex legal provision, therefore
imposition of penalty was not warranted in the present case and placed the
reliance on the decision of (i) Ispat Industries Ltd. Vs. CCE 2006 (199) ELT 509
(Tri. Mum), (ii) Secretary, Town Hall Cornmittee Vs. CCE 2OO7 (81 STR 170 (Tri.

Bang.), (iii) CCE Vs. Sikkar Ex-Serviceman Welfarre Coop. Socoeity Ltd 2006 (4)

STR 213 (Tri. De.); (iv) Haldia Petrochemical Ltd Vs. cce 2006 (197]r ELT 97 (Tri.

Del.) (v) Siyaram Silk Mills Ltd Vs. CCE 2006 (195) ELT 2a4 (Tri. Mumbai) altd
(vi) Fibres Foils Ltd Vs. CCE 2005 (190) ELT 352 (Tri. Mumbai);

17.7 Iaterest ls not payable: That as the duty itself is not payable, there is no
question of pal'rnent of interest; placed reliance on CCE Vs. HMM Ltd. [1995 (76)

ELr ae7 (sc)l;

17.8 Goods are not llable for coafiscation; That the goods are not liable for
confiscation under Section 111(ol of the Custons Act; that confrscation
under Section 1 I 1 (o) of the Customs Act, 7962 is applicable when any goods

exempted, subject to any condition, from duty or any prohibition in respect of the
import thereof under this Act or any other law for the time being in force, in
respect of which the condition is not observed (unless the non-observance of the
condition was sanctioned by the proper officer); that not only the Noticee but
Department was also carrying bonafrde belief that the Noticee is entitled for the
exemption as pre-import condition was under challenge before the Honble
Gujarat High Court during the period of dispute in the present case which was
later on struck down by Honble High Court ald therefore, the proper offrcer has
also not raised any objection while assessing the bill of entry and hence, until
2023 when Hon'ble Apex Court reversed Honble Gujarat High Court judgement,
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it cannot be said that the noticee had violated aly provision of the Customs Act;
that the goods are not prohibited under Customs Act, and therefore, Section I11
(o) of the Customs Act is not applicable; that the goods are not available for
confiscation as the same were used in the manufacturing process and frnished
goods were exported and placed reliance on Shiva Kripa Ispat R/t. Ltd Vs. CCE,
Nasik [2O09 (235) ELT 623) Tri-LB],Knowledge Infrastructure Systems R/t. Ltd
Vs. Additional Director GeneraJ, DRI 2019 (366) ELT A95 (Tri. Mumbai),Bussa
Overseas & Properties Vs. C.L. Mahar, ACC 2OO4 (1631 ELT 3O4 (Bom.) and
Sampat Raj Dugar [992 (58) EKT 163(SC)].

18. Personal Hearing. Date for personal hearing was fixed on 04.06.2024 atd
72.06.2024.However, irnporter vide letter dated 13.O6.2O24 requested for another
date aJter three weeks. Accordingly aaother date was fixed on O4.O7.2O4,
however, importer did not attend and therefore Personal Hearing was fixed on
1O.O9.2O23. However, vide letter dated 09.O9.2024 received, by this office on
1O.O9.2O24 requested for adjournment arrd requested for another date.
Accordingly, next date fixed was on I3.O9.2O24. Shri Maheshbhai Patel,
Accountant of the Importer and their advocate appeared for Personal hearing on
13.09.2024 wherein t}-re advocate of the importer reiterated the content of their
defence reply dated O4.O7 .2024 and further submitted that they would be
submitting additional submission before 20.O9.2024.

20, The issues for consideration in the Show Cause Notice No.VIII/ 10-
07 /Comrnr.lOe,A/2023-24 dated 22.09.2O23before me are as under: -

(r) Whether the Importer during October 73, 2077 to January 9 , 2079 ,
was eligible to claim exemption of Iotegrated Goods and Semces
Tax ("IGST") and GST compensation cess on inputs imported into
India for the production of goods to be exported from lndia, on the
strength of an advance authorization, without fulfrlment of such
mandatory'pre-import condition?

(ii) If not, whether such Duty amounting to Rs.4,51,42,944/ - (Rupees
Four Crore, Fifty One Lakh, Forty Two Thousand, Nine Hundred
and Forty Four only) [(Rs.3,19,83,202 /- i.r.o. import through ICD
Khodiyar, Rs.85,3 f ,373l- i.r.o. import through ICD Sanand,
Rs.46,28,369 /- i.r.o. import through Pipavav Sea Port)]in the form
of IGST saved in course of imports of the goods under t.Ile subject
Advance Authorizations through ICD, Khodiyar, ICD Sanand and
Pipavav Port is liable to be demanded a.rrd recovered alongwith
interest under Section 143 of the Customs Act, 1962 or otherw'ise?

(ii! Whether such goods having assessable value of Rs.23,17,50,925/-
(Rupees Twenty Three Crore, Seventeen Lakh, Fifty Thousand, Nine
Hundred and Twenty Five only) [(Rs. 16,42,13,116/- i.r.o. import
through ICD Khodiyar, Rs. 4,37,84,319 /- i.r.o. import through
ICD Sarand, Rs. 2,37,53,490 /- i.r.o. import through Pipavav Sea
Port)] are liable for confrscation under Section 111(o) of the
Customs Act, 7962;

Whether the Importer is liable for penalty under Section 112(a) of
the Customs Act, 1962;

(iv)
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(v) Whether Bonds executed by them at the time of import is liable tc
be enforced in terms of Section 143(3) of the Customs Act, 1962, for
recovery of tlle Customs Duty and interest as mentioned above.

2L. I frnd that Duty liability witJ: interest and penal liabilities would be
relevant only if the bone of contention that whether the Importer has violated the
obligatory pre-import condition as stipulated in Notification No.79/2017-Cus,
dated 13-10-2017 is answered in the alfirmative. Thus, the marn point is being
taken up firstly for examination.

22.L Before proceeding for adjudication of the Show Cause Notice, let us Iirsti'.-
go through relevant provisions which will give genesis of 'Pre-Import Condition'.

22.1.1 Relevant Para 4.O3 of the Foreiga Trade Pollcy (2O15-2Ol lnter-alia
states thats -

An Aduance Authoisation is issued to allout dutA free import of inputs,
uthich are phgsicallg incorporated in export product (making normal
alloutance for uastage). In addition, fuel, oil, energg, catalgsts tuhich are
consumed/ utili.sed to obtain export product, mag also be allou-ted, DGFT,
bg means of Public Notice, mag exclude ong product(s) from punieut of
Aduance Authorbation.

22.1.2 Releuant Para 4.13 of the Forelgn Trade Policy (2O15-2O) inter-alia
states that: -

4.1 3 Pre-import condition in certain cases-

(ii) Import items subject to pre-import condition are listed in Appendtx 4J or
u.till be as indicated in Standard Input Output Norms (SION).

22.1.3 Relewant Para 4.L4 of the Foreiga Trade Policy I2OLS-2O| inter-alia
states thats -

4.74 Detalts oJ Dutles exenpted-

Imports under Aduance Authorisotion are exempted from paAment of Basic
Customs Dutg, Additional Customs Dutg, Education Cess, Anti-dumping
Dutg, Counteruailing Dttg, Safeguard Duty, Transition Product Specific
Safeguard Dutg, uhereuer applicable. Imporl against supplies couered
under paragraph 7.O2 (c), (d) and (g) of FTP u.till not be exempted from
pagment of applicable Anti-dumping Dutg, Counteruailing Dutg, Safeguard
Dutg and, Transition Product Specific Safeguord Dutg, if ang. Hou.teuer,
imports under Aduance Authorbation for phgsicaL exports are also exetnpt
from uhole of the integrated. tax and Compensation Cess leuiable under
sub-section (7) and sub-section (9) respectiuelg, of section 3 of the Customs
Tanff Act, 1975 (51 of 1975), o.s maA be prouided in tlrc notification issued
bg Department of Reuenue, and such imports shall be subiect to pre-import
condition. Imports against Aduance Authorbations for phgsical exports are
exempted from Integrated. Tax and Compensation Cess upto .)1.03.2018
onlg.

22.1.4
2013:

NOTIFICATION NO. 31 (RE-2O131/ 2OO9 -2014 dated 1't August,

In exercise of pouters confened bg Section 5 of the Foreign Trade
(Deuelopment & Regulation) Act, 1992 (No.22 of 1992) read uith paragraph
1.2 of the Foreign Trade Policy, 2OO9-2O14, the Central Gouernment
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herebg notifies the follotuing omendments in tLrc Foreign Trade Policy (FTP)

2009-2014.

2. After para 4.1.14 of FTP a neu para 4.1.15 is inserted.

"4.1.15 W|tereuer SION permits use of either (a) a geneic input or (b)

altentatiue inputs, unless the name of the specific input(s) [which hns
(Lnue) been used in manufactuing the export productl gets indicated /
endorsed in the releuant shipping bill and these inputs, so endorsed,
match the desciption in the releuant bill of entry, the concemed
Authorisation uill not be redeemed. In other utords, the nnme/ desciption
of the input used (or to be used) in the Authorisation must match exactly
the name/ desciption endorsed in the shipping bil. At the time of
discharge of export obligation (EODC) or at the time of redemption, RA stnll
allouL onlg those inputs u.thich Ltaue been specificallg indtcated in the
shipping bill."

3. Para 4.2.3 of FTP k being amended by adding tLLe ptvo.se "4.1.14
and 4.1.15" in place of "and 4.1.14". The amended para uould be as
under:

"Prouisions of paragraphs 4.1.11, 4.1.12, 4.1.13, 4.1.14 ant 4.1.15 of FTP

shall be applicable for DFIA holder."

4. Effect of this Notificdtion: Inputs actuallA used in manufacture of
the export product sltould onlg be imported under the authoisation.
Simllarlg inryts (Ictttd.ltg tmgofted must be used in the export
product. This has to be establlshed. ln respect oJ ewry Aduance
Authot'lsatlon / DFIA.

22.2 With the introduction of GST w.e.f. 07-07-2017, Additiona-l Duties of
Customs (CVD & SAD) were subsumed into the newly introduced Integrated
Goods and Service Tax (IGST). Therefore, at the time of imports, in addrdon to
Basic Customs Duty, IGST was made payable instead of such Additional Duties
of Customs. Accordingly, Notifrcation No.26 / 2Ol7 -Customs dated 29 June
2077, was issued to give effect to the changes introduced in the GST regime in
respect of imports under Advance Authorization. The corresponding changes in
the Policy were brought through Trade Notice No.11/2O18 dated 30-06-2O17. It
is pertinent to note here that while in pre-GST regime, blanket exemption was
a.llowed in respect of all Duties leviable when goods were being imported under
Adva:rce Authorizations, contrary to tlat, in post-GST regime, for imports under
Advance Authorization, the importers were required to pay such IGST at the time
of imports and ttren they could get the credit of the same.

However, subsequently, the Government decided to exempt imports under
Advance Authorizations from payrnent of IGST, by introduction of the Customs
Notification No.79 /2077 dated 13- 1O-2017. However, such exemption from the
payment of IGST was made conditional. The said Notification No.79/2017 d,ated
73-IO-2OI7, was issued with the intent of incorporating certain changes/
amendment in the principa.l Customs Notifrcations, which were issued for
extending benefit of exemption to the goods when imported under Advance
Authorizations.

22.2.1 D.G.F.T. Notilicatioa No. 33/2015-2O2O dated 13.1O.2O17 amended
the prowisions of Para 4.14 of the Foreign Trade Policy 2Ol5-2O which read
as under:

Para 4.L4 is ameaded to read as under:
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"4.14: Details of Dutles erernpted
Imports under Advance Auttrorisation are exempted from pa5,rnent of
Basic Customs Duty, Additional Customs Duty, Education Cess, Anti-
dumping Duty, Countervaililg fq1y, Safeguard Dut)', Transitron Product
Specilic Safeguard Duty, wherever applicable. Irhport against supplies
covered under oarasraph 7.02 [c). (dl afld [e) of FTP will not be exempted
from pa5,rnent of applicable Anti-dumping Duty, Countervailing Duty,
Safeguard Duty and Transition Product Specific Safeguard Duty, if any.
However, imports under Advance Authorization for physical exports are
also exempt from whole of the integrated tax and Compensation Cess
leviable under sub-section (7) arld sub-section (9) respectively, of section
3 of the Customs Tariff Act. 1975 (51 of 1975), as may be provided in the
notification issued by Department of Revenue, and such lmports shall
be subject to pre-import conditioa."

22.2.2 Notiftcation No.-79 l2OL7 - Customs, Dated: 13-1O-2O17. The
relevant amendment made in Principal Notilication No. 18/20ls-Customs
dated O1.O4.2O15 vtde Notlflcation No. 79l2Ol7 - Customs, Dated: 13-10-
2017 is as under:

-: Tablet

Amendnents

ln the said notificotion, in the opening paragrapfu- (a) .... ..

(b) in condition (uiii), afier the prouiso, the follouing prouiso
shall be tnserted, nomely:-

"Prouided further that notutitLstanding angthing contained
hereinaboue for the said authoisotions u.there the exemption

from integrated tox and the goods and seruices tax
compensation cess leuiable thereon under sub-section (7)

and sub-section (9) oJ sectlon 3 oJ the said Customs
Tar{f Ac:i,, has been a ualkd, the etPort obligation
shall be tulfilled by phgstcal exports onlgf';

(c) .

(c) afier condition @), the follou.,ing conditions shall be
inserted, namelg :-

"(x:,i) that the exemption from integrated tax and the goods
and seruices tox compensation cess leuiable thereon under
sub-section (7) and sub-section (9) of section 3 of the sald
Cwstoms Tarttf Act shall be subJect to pre-import
condltlon;

22.3 Further, I frnd that Notification No.01/2O19-Cus. dated 10.01.2019
removed/omitted the 'Pre-lmport condition' laid down vide Amendment
Notiication No.79/2017- Cus dated l3.lo.2ol7 in the Principal Notifrcation No.
l8/2O1S-Cus dated 0 1.O4.2O 15.

22.4 The High Court of Madras (Madurai Bench) in the case of M/s Vedanta
Ltd reported as 2O 18 ( 19) G.S.T.L. 637 (Mad.)on the issue under consideration
held that:-

"pre-lmport simply means lmport of raw materlals before export of
the frnished goods to eaable the physical export and actual user
conditioa possible aad aegate the revenue rtsk that is plausible by
diverting the lmported goods in the local market".

s.
iVo

(s)1( )

Not{Tcatlon
numfurand,
date

(2)

1

2 18/ 2015-
Custom.s, dated
the 1 st Apil,
2015 [uide
number G.S.R.
254 (E), dated.
the 1 st April,
20151
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22.5 I frnd that 'Pre-Import Condition'is unambiguous word/phrase. FUrther,
I frnd that the definition of pre-irnport directly flows from Para 4.03 of the Foreign
Trade Policy (2O15-2Ol [erstwhile Para 4. 1.3 of the Policy (2OO9- l4ll wherein it is
said that Advance Authorizations are issued for import of inputs, which are
physically incorporated in tJ:e export goods allowing legitimate wastage. Thus,
this Para specifrcally demands for such physical incorporation of imported
materia.ls in the export goods. And the same is only possible, when imports are
made prior to export. Therefore, such Authorizations principally do have the pre-
import condition in-built, which is required to be followed. In the instant case, it
is undisputed fact that the Importer has not complied with the Pre-Import
Condition as laid down vide Exemption Notification No. l8/2O15 dated 01-04-
2015, as amended by Notification No.79/2017-Cus, dated l3-lO-2O17.

22.6 Further, I frnd that this issue is res judicata in as much as Hon'ble
Supreme Court ia the case of Ualoa of Indla Vs. Cosno Films Ltd reported
as 2023 (72) GSTL 147 (SCl has overmled judgment of Hon'ble High Court of
Gujarat arrd has held that pre-import condition, during October, 2OL7 to
January,2o19, in Advance Authorization Scheme was valid. Relevalt Paras of
the decision are as under:

69. The object behind imposing tle'pre-import condition'b discernible

from Paragraph 4.O3 of FTP and Annexure-4J of the HBP; that onlg few
articles u-tere enumerated u.then the FTP u.tas publisLed. is no ground for
the exporters to complain that other articles could not be included for the
purpose of 'pre-import condition'; as held earlier, that is the import of
Parogroph 4.O3(il. TtLe numerous sch.emes in the FTP are to maintain an
equilibrium betu.teen exporters' claims, on the one hand and on the other
hand, to preserue the Reuenue's interests. Here, u-tlnt b inuolued is
exemption and. postponement of exemption of IGST, a neut leug altogether,
tahose mechanism tuas being worked out and euolued, for the jirst time.
The plea of impossibility to fulfil'pre-import conditions' under old AAs u.tas
made, suggesting that tLe notifications retrospectiuelg mand.ated neu
conditions- The exporter respondents' arryment that there is no rationale
for differential treatment of BCD and IGST under AA schem.e is utithout
meit. BCD is a customs leug at the point of import. At that stage, there is
no question of credit. On the otler hand, IGST is leuied at multiple points
(including at the stage of import) and input credit gets into the stream" till
the point of end user. As a result, there b justification for a seporate
treotment of the tu.to leuies. IGST as leuied under tle IGST Act, 2O17 and i.s

collected, for conuenience, at the customs point through the machinery
under the Customs Act, 1962. The impugned notiftcations, tfrcrefore,
cannot be faulted for arbitrariness or under classification.

7O. The High Court uLas persuaded to hold that the subseEtent notification
of 1O- 1-2O 19 utithdreu-t the 'pre-import condition' meant tlTat the Union
itself recognized its unutorkable and unfeasible nature, and consequentlg
the cond.ition should not be insbted upon for the peiod it eristed, i.e., afier
13-10-2017. This Court is of the opinion that the reasoning is faultg. It is
nou settled that the FTPRA contains no poluer to frame retrospectiue
regulations. Construing the later notifi.cation of 1O-1-2O19 as being
effectiue from 13-10-2017 tuould be giuing effect to it from a date pior to
the date of its existence; in other uords the Court uould impart
retrospectiuitg. In Director General of Foreign Trade &Ors,V Kanak Exports
&Ors. [2O15 (15) SCR 287 = (S.C.)l this Court held
that :

2015 26 E.L.T. 26
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"Section 5 of the Act does not giue ang such pouer specificaLlg to the
Central Gouemment to make rules retrospectiue. No doubt, this Section
confer pouters upon the Central Gouemment to 'amend' the policy uthich
Lrrs been framed under tlTe aforesaid prouisions. HouEuer, that bg itself
uould not mean that such a prouision empou)ers the Gouernment to do so
retrospectiue . 

u

77. To giue retrospectiue effect, to the notification of 10-1-2019 through
interpretation, . utould be to achieue what ts impennissible in lanu.

Tterefore, the impugned judgment cannot be sustained on this score as
uell.

75. For the foregoing rea.sorLs, this court holds tLnt the Reuenue has to
succeed. The impugned judgment and orders of the Gtjarat High Court are
herebA set o.side. Houeuer, since the respondents u.tere enjoying inteim
orders, ti the im1aqned. judgments were deliuered, the Reuenue is
directed to permit them to claim refund or input credit (uhicheuer
applicable and/ or uhereuer custorls duty uos paid). For doing so, tlrc
respondenk shall approach th.e jurisdictional Comnissioner, and. applg
utith documentary evidence within s* weeks from the date of this
judgment. The claim for refund/ credit, slnll be examined on their merits,
on a ca.se-bg-case basis. For the sake of conuenience, the reuenue shall
direct the appropiate procedure to be folloued, conueniently, through a
ciranlar, in thb regard."

22.7 Further I find that at Para 59 of the order of the Hon'ble Supreme Court
dated 28-04-2023 in Civil Appeal No. 29O of 2023 in the matter of Union of India
Vs Ms Cosmo Films Ltd., it is held that -

"Therefore, any category of supply, be it under letter of invalidation
and/or to EOU and/ or under Intcntational Competitive Bidding
(ICB) and/ or to Mega Power Frojects, other than actual exports to
other country and supply to SEZ, cannot be considered as "physical
exports". One of the obJects behind the lmpugned notlflcations was
to ensure that the entire exports made under AAs towards discharge
of export orders were physlcal exports. In case the entire exports
were not physical exports, the AAs were automatically ineligible for
exemptlon."

Therefore, the Apex court made it crystal clear that the condition of "Physical

Export" has to be complied with in respect of the entire Authorization and if the
entire exports made under the authorization is not physical export, irrespective
of the extent of non-compliance, the Authorization automatically becomes
ineligible for exemption. This observation of the Apex court is mutatis mutandis
applicable in respect of the "Pre-import" condition too. Therefore, even if in view
of tJre importer, they had partially complied with such condition in respect of a
particular Authorization, non-compliance in respect of the other part makes it
ineligible for the exemption in entirety.

22.A I find that based on the decision of Hon'ble Supreme Court in aforesaid
case of Union of India Vs. Cosmo Films Ltd, CBIC issued Circular No. 16 /2023-
Cus dated 07 .06.2023 which is reproduced as below:

Import - Pre-lmport coadition lncorporated in Foreiga Trade Policy
and Haadbook of Procedures 2O15-2O - Avatling exemption from
IGST and GST Compensatioa Cess - Iaplemetrtatlon of Supreme
Court direction in Cosmo Fllms case
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M.F. (D.R.) Circular No. 16 /2O23-Cus., dated 7 -6-2023
F. No. 6os/ 1 1/2023-DBKI 569

Government of India
Ministry of Finance (Department of Revenue)

Central Board of Indirect Taxes & Customs, New Delhi

SubJect: Implemeatatioa of Hon'ble Supreme Court direction in
judgmeat dateil2S-4-2O23 ln matter of Ctvtl Appeal No. 29O of 2o23
relating to 'pre-import coadition' - Regarding.

Attention is invited to Hon'ble Supreme Court judgment dated 28-4-2023
in matter of Civil Appeal No. 290 of 2023 (UOI and others v. Cosmo Film.s

Ltd.) l(2o231 5 Cefiax 286 (S.C.) = 2023 (721 G.S.T.L. 417 (S.C.)l relating
to mandatory fulfilment of a 'pre-import condition' incorporated in para
4.14 of FTP 2015-20 uide fire Central Government (DGFT) Notification
No. 33/2015-2O, dated l3-lO-2O17, and reflected in the Notification No.

79 /2O17-Customs, dated 13-lO-2O17, relating to Advance Authorization
scheme.

2. The FTP amended on 13-1O-2O17 and in existence till 9-1-2O19 had
provided that imports under Advance Authorization for physical exports
are also exempt from whole of the integrated tax and compensation cess,
as may be provided in the notification issued by Department of Revenue,
and such imports shall be subject to pre-import condition.

3. Honble Supreme Court has allowed the appeal of Revenue directed
against a judgment and order of Hon'ble Gujarat High Court 2079 368
E.L.T. 337 (Guj.)l which had set aside the said mandatory fulfrlment of
pre-import condition. As such, this implies that the relevant imports that
do not meet the said pre-import condition requirements are to pay IGST
arld Compensation Cess to that extent.

4. While allowing the appeal of Revenue, the Hon'ble Supreme Court
has however directed the Revenue to permit claim of refund or input
credit (whichever applicable and/or wherever customs duty was paid).
For doing so, the respondents shall approach the jurisdictional
Commissioner, and apply with documentary evidence within six weeks
from the date of the judgment. The claim for refund/credit, shall be
examined on their merits, on a case-by-case basis. For the sake of
convenience, the revenue shall direct the appropriate procedure to be
followed, conveniently, through a circular in this regard.

5.1 The matter has been examined in the Board for purpose of carrying
forward t.Ile Hon'ble Supreme Court's directions. It is noted that -

(a) ICES does not have a functionality for paJrment of customs duties
on a bill of entry (BE) (unless it has been provisionally assessed) after
giving the Out-of-Charge (OOC) to the goods. .In this situation, duties
can be paid only through a TR-6 challal.
(b) Under GST law, the BE for the assessment of integrated tax/
compensation cess on imports is one of the documents based on
which the input tax credit may be availed by a registered person. A
TR-6 challan is not a prescribed document for tlre purpose.
(c) The nature of facility in Circular No. 11/2015-Cus. (forsuomotu
pa),rnent of customs duty in case of bona fide default in export
obligation) [2015 (318) E.L.T. (Tl l)] is not adequate to ensure a
convenient transfer of relevant details between Customs and GSTN
so that ITC may be taken by the importer.
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(d) The Section 143AA of the Customs Act, 1962 provides that the
Board may, for the purposes of facilitation of trade, take such
measures for a class of importers-exporters or categories of goods rn
order to, inter alia, maintain transparency in the import
documentation.

5.2 Keeping above aspects in view, noting that the order of the Honble
Court shall have bearins on imoorters others than the respondents. and
for purpose of carrying forward the Hon'ble Court's directions, the
following procedure can be adopted at the port of import (POI) :-

(a) for the relevant imports that could not meet the said pre-
lmport conditlon and are hence required to pay IGST and
Compensation Cess to that extent, thc importer (not limited to
the respondentsf may approach the cotrcerned assessment group
at the POI Fith relevaat detalls for purposes of payment of the
tax aad cess along wlth appUcable interest.
(b) the assessment group at POI shall cancel the OOC and indicate
the reason in remarks. The BE shall be assessed again so as to
charge the tax arrd cess, in accordalce w'ith the above judgment.
(c) the payment of tax and cess, along with applicable interest, shall
be made against the electronic challan generated in the Customs EDI
System.
(d) on completion of above payment, the port of import shall make a

notiona-l OOC for the BE on the Customs EDI System [so as to enable
transmission to GSTN portal of, inter alio, the ICST and
Compensation Cess amounts with their date of payment (relevant
date) for eligibility as per GST provisionsl.
(e) the procedure specified at (a) to (d) above can be applied once to a
BE.

6.1 Accordingly, the input credit with respect to such assessed BE shall
be enabled to be available subject to the eligibility and conditrons for
taking input tax credit under Section 16, Section 17 and Section 18 of
the CGST Act, 2077 and, rules made thereunder.

6.2 Further, in case such input tax credit is utilized for payment of
IGST on outward zero-raled supplies, then the beneflt of refund of such
IGST paid may be available to the said registered person as per the
relevant provisions of the CGST Act, 2Ol7 and the rules made
thereunder, subject to the conditions and restrictions provided therein.

7. The Chief Commissioners are expected to proactively guide the
Commissioners and officers for ironing out any local level issues rn
implementing the broad procedure described in paras 5 and 6 above and
ensuring appropriate convenience to the trade including in carqring out
consequential actions. For this, suitable Public Notice ald Standing
Order should be issued. If any dilficulties are faced tiat require attention
of t}.e Board, those can be brought to the notice.

22.9 Further, I frnd that DGFT have issued Trade Notice No. 712023-24 d,ated
08.06.2023, saying tJ:at "all the imports made under Advance Authorization
Scheme on or after 13.70.2077 and upto and including 09.01.2019 which could
not meet the pre-import condition may be regularized by making paJ,.rnents as
prescribed in the Customs Circular".
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22.1O Thus, from the frndings and discussion in Para 23 to 23.9 above, I find
that there is no dispute that the said importer has failed to comply with the
mardatory conditions of 'Pre-Import' while claiming the benefit of Exemption
from IGST artd Compensation Cess under Exemption Notification No. l8/2r)15
dated 01-04-2015, as amended by Notilication No.79/2O17-Cus, dated 13-10-
2017 during the period from Octoberl3, 2Ol7 to Januar5r 9,2019, in Advance
Authorization Scheme. Therefore, I find that the importer was not eligible to aruail

exemption under Notification No. lAl2OIS dated, O7-O4-2O15, as amended by
Notifrcation No. 79/2O17-Cus, dated l3-lO-2O17 on inputs imported undcr
Advalce Authorizations without fulfrlment of mandatory 'Pre-Import Condition'.

22.LL I find that the Hon'ble Supreme Court in the case of Union of India,Vs.
Cosmo Films Ltd reported as 2023 (72) GSTL 147 (SC) have discussed
exhaustively the provisions of the Customs Act as well as the provisions of the
FTP and it has been held that pre import conditions is required to be complied
with. I

22.12 In view of above discussion, I hold that in the absence of fulfrlment of the
mandatory 'pre-import condidon', ttre importer was not eligible to claim
exemption of Integrated Goods and Services Tax ("IGST") and GST compensation
cess on inputs imported into India for the production of goods to be exported
from India, on the strength of an advance authorization. Accordingly, I hold that
the importer is liable to pay the duty as demanded in the SCN.

23. Whether the Duty of Customs anourlting to Rs. 4,51,42,9441-
(Rupees Four Crore, Fifty One lakh, Forty Two Thousand, Nine Hundred
aad Forty Four only) in respect of import through ICD Khodiyar , ICD
Sanand and Pipavav Seaport as detailed in the Show Cause Notice is
required to be demanded and recovered alongwith interest from them under
Section 143 of the Customs Act, 1962 and whether Bonds executed by the
Importer at the time of import should be enforced ln terms of Sectlon
143(3) of the Customs Act, 1962, for recovery of the Customs Duty
alongwith interest?

23.L I Iind tJ.at it would be worth to reiterate that the Honble Supreme Court
in case of Union of India Vs. Cosmo Films Ltd has overmled judgment of Honble
Gujarat High Court and has held that pre-import conditions, during Octoberl3,
2Ol7 Lo JanuarSr 9,2019, in Advance Authorization Scheme was valid. Thus, I
find that the Hon'ble Supreme Court has settled that IGST and Compensation
Cess involved in the Bills of Entry filed during Octoberl3, 2Ol7 to January
9,2019 is required to be paid on failure to compliance of 'Pre-Import Condition as
stipulated under Exemptioo Notilication No. 18/2015 dated 01-04-2O15, as
amended by Notifrcation No. 79 /2017 -Ctts, dated L3-1O-2OL7.I find that it is
undisputed fact that said Importer has failed to fulfrll and comply rvith 'Pre-
Import condition' incorporated in the Foreign Trade Policy of 2O|5-2O2O and
Handbook of Procedures 2O|5-2O2O by DGFT Notifrcation No. 33/2O15-20 and
Customs Notifrcation No.18/2015 dated 0l-O4-2015, as amended by Notifrcation
No. 79 / 2Ol7 -Cus, dated 13- LO-2O17 .

23.2 I fmd tJ:at as per condition (iv) of the Notification No. 18/2015 dated O1-
O4-2OL5, as amended by Notifrcation No. 79 /2O17-Cus, dated |3-LO-2O17
Importer is bound to comply \Mith all the conditions of this notifrcation. I find that
in the present case, the importer has also filed Bond under Section 143 of the
Customs Act, for the clearance of imported goods under Advance Authorization
availing the benefrt of exemption under Customs Notifrcation No.18/2015 dated
0I-04-2015, as amended by Notification No.79l2Ol7-Cus, dated l3-7O-2O17.
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Sub Section (1) of Section 143 explicitly says that "Where this Act or any other
la ut requires angthing to be done before a person can import or export ang goods or
clear ang goods from the control of officers of customs and the /Assistcrnt
Cornmissioner of Customs or Deputg Commissioner of Customsl i.s satisfied that
hauing regard to the circum,stances of the case, such thing cannot be done before
such import, export or clearance uitfaut detiment to that person, the [Assistont
Cornmtssioner of Custom,s or DeputA Commissioner of Custom-sl maA,

notutitlstanding angthing contained in this Act or such other lana, grant leaue for
such import, export or clearance on the person executing a bond in such amount,
with such suretA or secttitg and stLbject to such conditions as the [Assistont
C.ommissioner of Customs or Deputg Commissioner of Customsl approues, for the
doing of that thing uithin such time afier the import, export or clearance as mag be

specified in the bond". On perusal of language of the Bonds Iiled by the ImPorter,
I frnd that conditions are explicitly mentioned in Bond. The wordrng and
condition of Bond inter alia is reproduced below:

"WHEREAS u.te, the obligor (s) haue imported tLrc good.s listed in dnnewe-
1 auailing customs dutg exemption in terms of the notification of the
Gouernment of India in Ministry of Finance (department of reuenue)

No.018/2O15 dated O1.04.2O15 (hereinafier referred to as the said
Notiftcation) against the Aduance License No. (hereinafier as the license) for
the import of tlrc goods mentioned there in on the terms and conditions
specified- in the said notification and license.

NOW THE CONDITIONS OF THE ABOVE BOND ARE THAT: -

7. I/lIIe, the obllgo4s) Jultll all the conditions oJ the said
not{Tcation and shall obsente and cornplg urith its terns o,nd
condltlon,
2.We the obligor shall obserue all the tenns dnd condltions
speclfied. ln the license,
J._..

4...
s.We, the obllgor, shall complg uttth the conditions stlpulated ln
the sdld Impora & Expora Pollcg as a ncnded from timc to time.
6....

It is herebg declared bg us, the obligor(s) and the Gouernment as follotus: -

1. The aboue uritten Bond is giuen for the performance of an act in which
the public are interest.

2. The Gooemment through the comtnlssloner oJ custorTrs or ang
other officer o:f the Customs ?ecouer the sdrne due Jrom the
Obltgo4s) tn the mdnner lald sub-sectton (7) oJ the section 742 of
the custonrs act,7962,"

23.3 I frnd that the said importer is obliged to follow the conditrons of the
Bond. Therefore, I find that by frling the Bond under Section 143, said Importer
is obliged to pay the consequent duty liabilities on non-compliance/failure to
fulfill the conditions of the Notifrcation. Therefore, I frnd that said Importer is
Iiable to pay differential duty alongwith interest without any time limit. Therefore,
I frnd that the Bond is required to be enforced under Section 143 (3) of the
Customs Act, 1962 for the recovery of dilferential Customs Duty Rs.
4,51,42,944 /-(Rupees Four Crore, Fifty One lakh, Forty TWo Thousand,
Nine Hundred and Forty Four only) i.r.o. import through ICD Khodiyar, ICD
Sanald and Pipavav Seaport alongwith interest.

Page 44 of55



23.4 The importer has contended that imposition of interest on the proposed
demand is wholly without jurisdiction and illegal as IGST on imports is leviable
under Section 3(7) of the Customs Tariff Act and there is no statutory provision
providing for lely of interest in case of delayed payment of duty under the
Customs Tariff Act ald therefore interest as proposed is not leviable. I lind that
the importer has failed to comply with the pre-import conditions as laid down
under Notifrcation No. l8/2O15 dated 0l-04-2O15, as amended by Notifrcation
No.79/2077-Cus, dated L3-7O-2O17 binding himself to pay interest at tlne rate of
15% in the event of failure to comply with the condition of the said notificatron.
Hon'ble Supreme Court has held that 'Pre import conditions was required to be
fulfrlled and therefore as per the condition of the bond, the importer is liable for
pa).rnent of interest on the duty demanded.

23.5 I rely on the ratio of decision of Hon'ble Gujarat High Court rendered in the
case of Rivaa Exports Vs. Union of India reported b 2OO7 (210) ELT 66a (Guj)

'*'herein it has been held as under:

u3. There is no db1rute on the fact that an undertaking lns been giuen bg
the petitioners in form Annentre-l. As per that undertaking the petitioners are
directed to pag an omount equal to dutg liabilitg on the goods cleared in terms of
the said Notification No. 31/97-Cus., d.oted 1-4-1997 and Licence No.

P/W52OO539, dated 7-7-1999, in the euent of their failure to complg utith the
cond.itions of the said Notiftcation and Licence. /f is also an admitted fact that
petitioner Lns paid appropiote amount of dutg, to the ertent that it ha,s not
discharged the export liabilitg a-s required under the undertaking.

4. It is also true that Notification No. 31/ 97-Cus., dated 1-4-1997 has been
issued in exercise of the pouers conferred by sub-section (1) of Section 25 of the
Customs Act, 1962, uherein while exempting mateials from the paymerrt of
Customs dutg, in particular case a liabilitg to pag interest ha-s also been fixed in
case the importer fails to discharge his obligation to export the goods under the
Poltcy.

5. Noru we come to the undertaking giuen bg the petitioner. For readg
reference releuant portion of the undertaking is reproduced belout : -

"WHERDAS THE PRESIDENT OF INDIA, acting through the
Assistant Commissioner of Customs, Surat, Ministry of Finance,
Gouernment of India (Lereinafi.er refened to as tlle Gouernment) l.rl,s
agreed to grant M/s. Parag Exports, Parag House, Near Udhna Darutaja,
Ring Road, Surat 395 0O2, Gujarat (hereinafier refered. to as the
Importer/ Exporter), exemption in terms of Notification No. 31/97, dated
1-4-1997 against Import Licence No. P/W52OO577, dated 23-8-1999
(hereinafier refened to os Licence for the Import of the goods m.entioned
therein) on the ternls and conditions specified in the said Notification and
Licence.

WHEREAS M/ s. Parag Export lnue undertaken to produce
euidence in respect of export obligation to be discharged against the said
Licence No. P/ W/ 52O0577, dated 23-8-1999 and Nottfication No. 31/ 97,
dated- 1-4-1997 within 3O dags from the expiry of the export obligation
peiod. WHEREAS M/s. Parag Exports haue further unconditionallg and
irreuocablg undertaken to paA an amount eqtal to the duty leuiable on
the goods cleored/ to be cleared in terms of said Notification No. 31/97,
dated 1-4-1997 and Licence No. P/W52OO577, dated 23-8-1999 in the
euent of their failure to complg uith the conditions of the said Notification
and Licence in respect of the following consignments."

6. A perusal of tle part of the undertaking clearlg sl.rus tlnt Assrlstant
Commissioner of Customs has, acting on beLntf of His Excellency President of
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India, agreed to grant M/s. Parag Exports, Parag House, Near Udhna Danuaja,
Ring Road, Surat, exemption in terms of Notification No. 31/ 97-Cus., dated I 4-
1991 against Import Licence No. P/W52OO539 on the temls and conditions
prescibed in the said Notification. In turn the petitioner has agreed to discharge
the export obligation against the said Licence and Notification No. 31/ 97 dated 1-
4-1997 and produce eudence in respect of export obligation within 3O dags from
the expiry of the export obligation peiod and if it fails to complA uith the same, it
lns to pag on omount equal to the dutg leuiable on the goods clea.red/ to be cleared
in terms of said Notification No. 31/97-Cus., dated 1-4-1997 and. Licence No.

P/ W/ 5200539, dated 7-7- 1 999.

7, This agreement is entered into bg Parag Exports on one side and The

President of India on the other side, through the Assistant Commissioner, toho
acted on behalf of His Excellencg the Presid-ent of India. Exemption has been giuen
bg the Assistant Commissioner under the agreement and that export obligotions
are to be dischnrged bg Parag Exports, and if it fails to dischctrge the obLigations,
then M/ s. Parag Export is reqtired to peq dutq and tnterest thereon.

a, Therefore, it cannot be said that it is a mere undertaking. In fact, it b o"n

agreement in form of undertaking agreed betueen tuo parties l.e. Assrblant
Commissioner of Customs on one side and M/ s. Parag Exports on the other side.

9. TIE AsslstGnt Conmlssloner h.Is qreed to grant exemption in
tenns of Nottficdtlon No. 37/97, datzd 7-4-7997 trga;trz-st Import Llcence No.
P/W52OO539, ddted 7-7-7999 on the tcr'rns dnd condltlons speclfied ln the
Notificatlon dnd Llcence dnd. fa,llure to complg utlth the tenns and.
condltlons uxtuw necessarllg c(,st d ltdblltt! on Ws, Patag Exports to pdg
dutg as unll as lntercst as per Notlfrco,tlon No. 31p7-Ctts., ddted 7-4-7997.

7O. Merelg adopting the terms and conditions of Notifcation No. 31/97 by
the parties does not mean that this agreement in form of undertoking has become
a statutory contract.

11. Thb undertaking has not been giuen und.er ang prouisions of the Act. It
is pure and simple ogreement, agreed bettueen the Assistant Commissioner of
Customs, uln i.s acting on behalf of His Excellency the President of India on one
side and M/s. Porag Exports on the other side, utho has agreed to discharge the
export obligations and produce euidence in respect of export obligation to be

dLscharged against the Licence and Notification uithin 3O dags from the expiry of
the export obligation peiod and haue further unconditionally and irreuocablg
undertaken to paA an amount equal to the dutg and interest leuiable on the goods
cleared/ to be cleared tn terms of the said Notification and Licence in the euent of
its failure to complg toith the conditions.

72, Merelg adopttng tle tenns and condltlons or the scheme oJ
NotlJlcatlon No. 37/97-Crts., dated 7-4-7997, lt ca;nnot be sald thdt the
@greerncnt eatcred lnto between the pa,rtles has become stohrtory
dgreefitent. ThereJore, whlle petltlonerc agteed to pqg lnterest under the
agr?enEnt ln fonn ol undertaklng, lt ls a contracfital ltablltty. When it is a
contractual liabilitg, the Selllement Commission has rightlg not entertoined the
application of the petitioner and remitted the matter back to the Deputg
Cont m is s ioner for adjudication.

73. We see no substance in the petition and the same is therefore,
di.smissed."

Further, I rely on the ratio of decision of Honble Bombay High Court in the
case of Pratibha Syntext Ltd. Vs. Union of India reported in 2OO3 (157) E.L.T.
141 (Bom.) wherein it has been interalia held as under:

uln our opinion, there is no meit in this contention. Admittedlg, the goods imported
bg the petitioners u)ere allotaed to be cleared without paAment of dutg in uieuL of
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Exemption Notifi.cation No. 2O4/92. At the time of clearance of the imported
materiaLs, it uLas obligatory on the part of the petitioners to produce proof of hnuing
executed a bond or a legal undertaking before the concerned licen sing Authoitg for
complging utith the condition of Notification No. 204/ 92 and also make a
declaration before the Assrsfant Collector of Customs binding him.self to paA on
demand the amount of dutg leuiable if the conditions of the Notifications are not
complied u.tith. In the present case, it is not in dispute the imported goods taere
cleared without paAment of dutg as per Notification No. 204/ 92. It is not in dispute
that the bond and the legal undertaking giuen bg the petitioners to the Licensing
Authoitg and produced before the Custom,s authoities at the time of the clearance
of the goods did contain a clause to the effect that if the export obligation is not

fulfilled., tlen the custonls dutg pagable on the goods cleared under Notification No.

204/ 92 slnll be paid uith interest at *te rate specified therein. It is also not in
dispute thot the petitioners hnue committed breach of the ltcence granted to them
and haue also committed breach of the conditions attached to Notificotion No.

204/92. When the Custo,'ns authoities initiated proceedings for recouery of dutg,
the petitioners haue approached the Settlement Commission. Before the Settlement
Commission, tlle petitioners haue not disputed the jurbdiction of the Customs
authoities to initiate proceedings under the Customs Act for recouery of customs
duty. Therefore, the qtestion to be considered is, Lnving not dbputed the
juisdiction of the Custom.s authoities to initiate proceedings under the Cusfoms
Act, is it open to tLLe petitioners to challenge the grant of interest.

Exemption Notification No. 2O4/92 issued under Section 25 of the Customs Act
clearlg prouides that before clearance of the imported goods, tte petitioners slnll
produce proof of hauing executed a bond or a legol undertaking before the
concerned Licen sing Authoitg, for complying uith condition-s of the said
Notification. Therefore, the terms and conditions of bond and legal undertaking
executed before the Licen sing authoities agreeing to pdg custotns dutg with
interest in case of breacl4 became part and parcel of the conditions of the
exemption notifi.cation issued under Section 25 of the Custorts Act, 1962. Since,
there raas breach of the terms of the Exemption Notification, the custom.s
authoities u-)ere entitled to recouer the dutg utith interest. Merelg, because the
Commi.ssion erroneouslg or otheru-tise had not leuied tnterest in hi.s order, it cannot
be said that the Custom.s authorities had no jurisdiction to recouer interest. If tle
petitioners uere satisfied utith the order of the Commissioner of Customs, there
utas no need for them to approach the Settlement Commission. Once the petitioners
haue uoluntarilg chosen the jurisdiction of the entire issue bg the Settlement
Commission afresh, in the light of the disclosure mode bg them it utas open to the
Settlement Commi.ssion to direct the petitioners to pay the custonl,s duty utith
interest. Although the Settlement Commission has leuied interest at a percentage,
much less than uhat uLa.s agreed to paA bA the petitioners in their bond and legal
undertaking, the same being not an issue in this petition, we are not expressing
ang opinion in that behalf. Therefore, tue Ltoue no lesitation in holding thqt once
the petitioners committed breach of the terms of the exemption Notif.cation No.
204/ 92, the Customs outhoities u-tere entitled to enforce the declaration uith bond.
and legal undertaking giuen bg tLe petitioners and recouer custom,s dutg tuith
interest. If the custoflts authorities utere entitled to recouer duty utith interest, then
no fault could. be foun-d uith th.e Settlement Commission in directing the petitioners
to paA a-tstoms dutg uith interest.'

23.6 I find that it is not in dispute that the importer had imported the goods
claiming the benefrt of Notification No. 18/2015 dated 01.04.2015 under Advance
Authorization. Condition (iv) of the Notification No. 18/2O15 dated 01.04.2O15
says that "(iv) that in respect of imports made before the discharge of export
obligation in full, the importer at t.Ile time of clearance of the imported materia.ls
executes a bond with such surety or security and in such form and for such sum
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as may be specified by the Deputy Commissioner of Customs or Assistant
Commissioner of Customs, as t.Ire case may be, binding himself to pay on
demand an amount equal to the duty leviable, but for the exemption contained
herein, on the imported materials in respect of which the conditions specifred in
this notification are not complied with, together with interest at the rate of fifteen
per cent per annum from the date of clearance of the said materials;'. Thus, the
importer is liable for pa5,rnent of IGST alongwith interest invoking the provision of
Section 143 of the Customs Act, 1962 and Further Bond is required to be
enforced to recover the duty along with interest as per Section I42 of the
Customs Acr, 1962.

In view of the above, I frnd that the dillerential Customs Duty amountrng
to Rs.4,51,42,944/ - (Rupees Four Crore, Fifty One Lakh, Forty TVro Thousand,
Nine Hundred and Forty Four only) [(Rs.3,19,83,2021- i.r.o. import through ICD
Khodiyar, Rs.85,31,373/- i.r.o. import through ICD Sanand, Rs.46,28,369/ -
i:r.o. import through Pipavav Sea Port)] is required to be recovered alongwith
interest under Section 143 (3) of the Customs Act, 1962

24. Slhether the subject goods having assessable value of Rs.
Rs.23,17,5O,925l- (Rupees Twenty Three Crore, Seventeen Lakh, Fifty
Thousand, Nine Hundred and Tbenty Flve only| [(Rs. 16,42,13,1161- i.r.o.
import through ICD Khodiyar, Rs. 4,37,84,3L9 | - i.r.o. import through ICD
Sanand, Rs. 2,37,53,49O /- i.r,o. import through Pipawav Sea Port)las
detailed in the Show Cause Notice, are liable for confiscation under Section
11 1(o) of the Customs Act, L962?

24.1 Show Cause Notice proposes confiscation of the impugned imported goods

under Section 111(o) of the Customs Act, 1962. Any goods exempted, subject to
any condition, from duty or any prohibition in respect of the import ttrereof
under this Act or any other law for the time being in force, in respect of which
the condition is not observed unless the non-observance of the condition was

sanctioned by the proper officer, would come under the purview of Section 1 1 1(o)

of Customs Act, 1962. As discussed above and relying on the decision of Honble
Supreme Court in case of Union of India Vs. Cosmo Films Ltd reported as 2023
(72) GSTL 147 (SC) wherein Hon'ble Supreme Court has held that pre-import
condition, during October,2OlT to January,2Ol9, in Advance Authorization
Scheme was valid, I frnd that the Importer has failed to comply with ttre pre-
import conditions as stipulated under Notifrcation No. 18/2015 dated 01-04-
2015, as amended by Notifrcation No. 79 /2O17-Ctts, dated 13-10-2017 and
therefore, imported goods under Advance Authorization claiming the benefrt of
exemption Notification No. 18/2015 dated O1-04-2015, as amended by
Notifrcation No. 7912O77-Cus, dated 73-lO-2O77 are liable for confiscat.ion under
Section 111(o) of the Customs Act,l962.

24.2 As the impugned goods are found liable to confiscation under Section 111

(o) of the Customs Act, 7962, I frnd it necessary to consider as to whether
redemption fine under Section 125(1) of Customs Act, 1962 carr be imposed in
lieu of confiscation in respect of the imported goods, which are not physically
available for confiscation. Section 125 (1) of the Customs Act, 1962 reads as

under: -

"125 Option to pay lire ia lieu of confiscation -
(7) Wheneuer confiscotion of ang goods is authoised by this Act, the ofrtcer
adjudging it mag, in the case of ang goods, tLLe importation or exportation
uhereof is prohibited und.er this Act or und.er ang other lau for the time
being in force, and sLnll, in the case of ang other goods, giue to the ou)ner
of the goods lor, wlLere such otaner is not knou-tn, the person from uhose
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possession or a$todA such goods haue been sebed,l an option to paA in
lieu of confiscation such fine o.s the said olficer thinks fit..."

24,3 I frnd that the importer has wrongly availed the benefit of Notification
No.18/2O15 dated 01-04-2O15, as amended by Notifrcation No. 79/2017-Cus,
dated 13-1O-2O17 and further imported goods have been cleared after the
execution of Bond for ttre clearance of the imported goods under Advance
Authorization. I rely on the decision in the matter of Weston Components Ltd. v.

Collector reported as 200O (115) E.L.T. 278 (S.C.) wherein Honble Supreme
Court has held that:

"It is contended bg the leamed Counsel for the appellant that redemption

fine could not be imposed because the goods u)ere no longer in the custodg
of the respondent-authoitg. It b an admitted fact ttnt the goods uere
released to the appellant on an application made bg it and on tLrc

appellant executing a bond. Under these circum.stances if subseqtentty it
is found that the import utas not ualid or that tllere uas ang other
inegularitg uthich ttould entitle the customs authoities to confi,scate the
soid goods, tlen the mere fact that the goods u.tere released on the bond
being executed, uould not take auag the pouter of tLe c,tstoms outhoities
to leug redemption fine'.

24.4 I further lind that even in the case where goods are not physicaJly
available for conliscation, redemption fine is imposable in light of the
judgment in the case of M/s. Visteon Automotive Systems Indla Ltd.
reported at 2018 (OO9l GSTL O142 (Mad) wherein the Hon'lole High Court of
Madras has observed as under:

The penaltg directed against the importer under Section 112 and the

fine pagable under Section 725 operate in tuo different fields. The fine
under Section 125 is in lieu of confiscation of the goods. The pagment of
fine follotued up bg pagment of dutg and other charges leuiable, as per
sub-section (2) of Section 125, fetches relief for the goods from getting
confiscated. Bg subjecting the goods to paAment of dutg and other
charges, the improper and irregular importation is sought to be
regularised, uthereas, bg subjecting the goods to paAment of fine und.er
sub-section (1) of Section 125, the goods are saved from getting
confiscated. Hence. the ouailabilitu of the qoods is not necessaru for
imposinq the redemption fine. The openinq utords of Section 125,
"Wheneuer con fiscationo t onuaoods is authoised b this Actu
brinas out he oointt clearlu The pouer to impose redemption fine
spinqs from the authorisation of confiscation of ooods orouided for
under Section 1 ) 1 of the Act. When once pou.ter of authoisotion for
confiscation of aood.s oets traced to the said Section 111 of the Act, ue
are of the oDtnLo n that the Dhustca I ouailabilitu of aoods is not so much
releuant.The redemption fine is in fact to auoid such consequences

Jlouting from Section 111 onlg. Hence, the paAment of redemption fi.ne
saues the goods from getting confiscated. Hence, their phusical
auailabilitu does not ha anu slqnificance for imposition of redemption
fi.ne under Section 125 of the Act. We accordinglg ansu-ter question No
(iii)

24.5 I also find that Hon'ble High Court of Gujarat by relying on thrs
judgment, in the case of Synergy Fertlchem Ltd. Vs. Unlon of India,
reported ia 2O2O (33) G.S.T.L. 513 (GuJ.), has held inter alia as under: -
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774. ...... In the aforesaid contert., ue maA refer to and rely upon a
decision of the Madras High Court in the cose of M/ s. ltisteon Automotiue
Susrems u. The Customs, Excise & Senice Tox Appellate Tibunal, C.M.A.
No. 2857 of 2011, decided on l1th August, 2017 [2_978_12_G.S:[.L._]72
(Mod.)1, u-therein tlrc folLou.ting hc"s been obsented in Para-23;

'23. The penaltg directed against the importer under Section 112
and the fine pagable under Section 125 operate in tu.to different fields.
The fine under Section 125 is in lieu of confiscation of the goods. The
pagment of fine follouted up bg paAment of dutg and other'charges
leuiable, o.s per sub-section (2) of Section 125, fetches relief for the
goods from getting confscated. Bg subjecting the goods to pagmert of
dutg and other charges, the improper and irregular importation is
sought to be regulaised, uthereas, bg subjeding the goods to pagment
of fine under sub-section (1) of Section 125, the goods are saued from
getting confiscated. Hence, the auailabilitg of the goods is not
necessory for imposing the redemption fine. The opening uords of
Sedion 125, "Wheneuer confscation of ang goods is autlnrised by
this Act....", bings out the point clearlg. The pouter to impose
redemption fine spings from the authorbation of confiscation of goods
prouided for under Section 111 of the Act. When once pouter of
authorisation for conftscation of goods gets traced to the said Section
111 of the Ac| ue are of the opinion that the phgsical auailabilitg of
goods is not so much releuant. The redemption fine is in fact to auoid
such consequences Jlouing from Section 111 onlg. Hence, the pogment
of redemption fine saues the goods from getting confiscated. Hence,
their phgsical auailability does not haue ang significance for
imposition of redemption fine under Section 125 of the Act. We

accordinglg ansuer question No. (iii)."

775. We uould llke to Jollout the dtctum as laid doun bg the
Madras High Coura la Para-2g, reterred to a.boue,"

24.6 I find that importer has contended that the goods are not available for
confrscation as the same were used in the manufacturing process and frnished
goods u'ere exported ald placed relialce on Shiva Kripa Ispat R/t. Ltd Vs. CCe,
Nasik [2009 (235) ELT 623) Tri-LB],Knowledge Infrastructure Systems R/t. Ltd
Vs. Additiona-l Director General, DRI 2019 (366) ELT A95 (Tri. Mumbai),Bussa
Overseas & Properties Vs. C.L. Mahar, ACC 2OO4 (163)' ELT 3O4 (Bom.) and
Sampat Raj Dugar [1992 (58) EKT 163(SC)]. In view of the discussion held in As
discussed above in Para 25.4 and 25.5 hereinabove, ratio of none of the case
laws relied upon by the importer is applicable to the present case.

Further, I frnd that importer has contended that the goocls are not
prohibited under Customs Act, and therefore, Section 111 (o) of the Customs Act
is not applicable. I Iind that the importer has mis-interpreted the provision of
Section 111(o) of the Customs Act, 1962 which specifically says t1lat "any goods
exempted, subject to any condition, from duty or any prohibition in respect ofthe
import thereof under this Act or any other law for the time being in force, in
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In t}te present case, it is clearly apparent that the importer never complied
with the conditions of the exemption notification and has knowingly violated the
conditions. The importer has knowingly cleared the imported goods without
observing obiigatory condition of 'Pre-Import' as envisaged under Notification
No.18/2015 dated 01.04.2015, as amended by Notification No.79/2O17-Cus,
dated 13.10.2O17. In view of the above, the impugned goods imported without
observing obligatory condition of "Pre-import" as envisaged in the aJorementioned
notifrcation are rightly liable for confiscation under Section 1l 1(o) of the Customs
Act, 7962. Therefore, the contention of the importer is not tenable.

24.7 In view of the above, I frnd that redemption fine under Section f 25 (l) is
liable to be imposed in lieu of confiscation of subject goods having assessable
value of Rs.23,77,50,925/- (Rupees Twenty Three Crore, Seventeen Lakh, Fifty
Thousand, Nine Hundred and Twenty Five only) [(Rs. 16,42, f 3,116/- i.r.o. import
through ICD Khodiyar, Rs.4,37,84,319/- i.r.o. import through ICD Sanand, Rs.
2,37 ,53,490 I - i.r.o. import through Pipavav Sea Port)l under the subject
Advance Authorizations as detailed in the Show Cause Notice.

25. Whether the importer is liable to Penalty under Section 112 of the
Customs Act, L962?

25.1 I hnd that tJre importer had imported the goods under Advance
Authorisations availing the benefit of Notification but failed to fulfrll the pre
import condition as stipulated therein in the said Notification. Therefore, the
goods became liable to confiscation under Section 111(o) of the Custom Act,
1962. Since the goods are liable to confiscation under Section 111(o) of the
Custom Act, 1962, penalty under Section 112(a) (ii) of the Customs Act, 1962 is
attracted. Further, I frnd that the ratio of decision rendered by Hon'ble Tribunal,
Mumbai in case of Sanghi Industries Ltd Vs. Commissioner of Customs (Export
Promotion), Mumbai reported in 2Ol2 (2771 ELT (Tr. Mumbai) is squarely
applicable in the present case. Relevant Para of the decision is re-produced
below:-

"6.8 The appellant has a.lso raised a point that Section 111(o) of the
Customs Act for confiscation of the goods is not invokable in the present case.
The argument of the appellant is that under Notification 160/92-Cus, which is a
conditional exemption Notifrcation, there are two options given to the importer,
namely, either to fulfrl the export obligation or on failure, pay duty. Thus by
payirg the duty, the appellants have fulfrlled the conditions of Notification No.
160/92 and, therefore, there is no violation ald consequently the goods are not
liable to confiscation under Section 1l l(o) of the Act. This argument is totally
irrational and illogical. Demarrd of duty and confiscation of tJle goods are two
totally different aspects under ttre Customs law. Demand of duty arises on
importation of the goods and if goods have been imported at a concessional rate
of duty subject to fullilment of certain conditions and such conditions are
violated, then the duty concession would not be available at all. In the case
under consideration, t}le demand of duty has arisen under the Notifrcation itself
in terms of the bond executed by the importer at the time of importation of the
goods. Confiscation of the goods arise under Section 111 of the Customs Act in
certain specifred situations. Section 111(o) reads as follows:

"Any goods exempted, subject to any condition, from duty or any
prohibition in respect of the import thereof under this Act or any other
law for the time being in force, in respect of which the condition is not
observed unless the non-observance of the condilion was sanctioned
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by the proper officer. "

In such an eventuality, the goods imported shall be liable to confrscation. ln the
instant case the goods were imported availing a concessional rate of duty on the
condition that the goods will be put to use for manufacture arrd export of certaln
products up to certain value within a specified period. When the importer failed
to fulfill the condition by not exporting the goods of required value within the
stipulated period, then he was no longer eligible for the concessional rate of duty
and the duty liability has to be discharged in full without availing the benefit of
the exemption. For the same conduct, the goods a-lso became liable to
confiscation under the provisions of Section 111(o). The duty liability arises on
account of importation. The liability to confiscation or fine is for violation of the
conditions of the importation. The act of importation and the conditions of
importation are two different things and for violation of each of them, sepa-rate
consequences would follow. In the instant case the dut], liability has been
imposed for the import of the goods and the goods have been confiscated for
violating the terms ald conditions of importation. Since the goods are liable to
confiscaLion, the liability to penalty arises under Section 112 of the Customs Act.
Penalty is an action (in personam) on the importer while the duty and frne are
(action in rem) on the goods. As per Section 112 of the Customs Act, liability to
penalty arises when a person who in relation to any goods acts or omits any act
which act or omission would render the goods liable to confrscaLion under
Section 111. Any person who abets or aids the commission of an act or omits to
such an act (which renders the goods liable for confrscation) is also iiable to
penalty. Similarly when a person acquires possession or is in any way concerncd
in carrying, rernoving, depositing, harbouring, keeping, concealing, selling or
purchasing or in any other way dealing in goods which he knows or has reason
to believe are liable to confiscation under Section 111 is also liable to penalty
under Section 112. In the instant case the appellant imported the goods subject
to a condition that he would fulfil the export obligation which obligation he failed
to fulfrll. Therefore, the goods became liable to confrscation under Sectron 111(o).

Since the goods are liable to confrscation under Section 111(o), penalty under
Section 112(a) is attracted. In this case, penalty has been imposed under Section

112(a) and there is no illegality or infrrmity in imposing penalty apait from
demanding differential duty and we hold accordingly. When the goods are liable
to confiscation, the adjudicating authority has the power to allow the redemption
of the goods on payment of fine in lieu of confiscation under section 125 of the

Customs Act. The goods were released to the appellants at the trme of
importation under a bond executed by the appellant. The release of the goods

was thus provisional. Therefore, when the assessment is finalized subsequently,
even if the goods are not available for confiscation, redemption fine in lieu of
confiscation can be imposed as has been held in a number of judicial
pronouncements on the subject. Therefore the imposition of redemption frne rn
the instant case is fully justified and is quite legal and we hold accordingly."

Thus, I find that the importer is liable for penalty under Section I 12

(a)(ii) of the Customs Acr, 7962.

26. I frnd that the said Importer has also contested that they had received
EODC certifrcates in respect of Advance Authorization No. 81042159from DGFT
and further their application is pending before the DGFT for EODC and thefore,
Customs Authority cannot object once certilicate of discharge of export obligatron
is issued by DGFT and further, Customs department cannot adjudicate the
issue when the application for EODC is pending before the DGFT Authority. In
this regard, I find that the contention of the importer is totally incorrect and
contrary to the law laid down by the Honourable Supreme Court of India in the
case of Sheshank Sea Foods Ptrt. Ltd. Vs. UOI [1996 (881 ELT 626 (SCl]. The
Honble Apex Court had in the said case held at para 1O of their judgment that:
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'We do not find in the provisions of the Import and Export Policy or the
Hand Book of Procedure issued bg the Mini.stry of Commerce, Gouentment
of India, anAthing ttwt euen remotelg suggests tlnt the aforesaid power of
the Custotns authorities had been taken a utay by th.e licensing autlnitg.
That the licensing authoritg i.s empouered [to] conduct such an
inuestigation does not bg itself preclude the Custom.s autltoities from
doing so".

Further, at para I 1 of the said judgment the Hon'ble Supreme Court held that :

"It is true that the terms of the said Exemptton Notification were mad.e a
part of the appellants' licences and, in that sense, a breach of the tems of
tlrc said Exemption Notijlcation is also a breach of the terms of the licence,

entitling the licensing authoitg to inuestigate. But the breach is not onlg of
the term.s of the licence; it is also a breach of the condition in the Exemption
Notifi.cation upon uhich tlLe appellants obtained exemption from paAment
of Customs dutg, and therefore, the temls of Section 1 1 1(o) enable the
Custom,s authoities to inuestigate. " [emphasi.s supplied]

"16. The aforesaid. Order-in-Ortginal of DGFT uta,s under tLte prouision s of
EXIM Policg. It i.s held bg thb Court in Sheshnnk Sea Foods Put. Ltd.
(supra) that the same u.tould not be binding on tLLe customs authoities and
os far a,s action taken under the Custorns Act b concemed, the same is to
be couered by the provisions of the Customs Act."

The ratio of the above decision in the case of Sheshank Sea Foods is squarely
applicable to the facts of the present case and hence the contention of the
importer is without any merit. Further, I frnd that even the DGFT has issued
Trade Notice No. 7 12023-24 dated 08.O6.2O23, saying that " all the imports
made under Advance Authorization Scheme on or aJter 13.10.2017 and upto and
including 09.0f .2019 which could not meet the pre-import condition may be
regularized by making payments as prescribed in the Customs Circular".
However, the importer has not paid the IGST till date.

27. I fiid, that importer has contended that caption SCN ought to have been
issued within a reasonable period. I frnd that said plea is not acceptable as it
undisputed facts that importer had not complied with the condition of Pre-
Import' at the time of import under Advance Authorisation. The importer had
filed Bond at the time of importation under Advance Authorization binding
themselves to pay the duty alongwith interest in the event of failure to any
condition of the Customs as well as DGFT Notifications. I rely on tlle ratio of the
decision of Hon'ble Mumbai Tribunal rendered in case of Commissioner of
Hindustan lever Ltd Vs. Commissioner of Customs (EP0, Mumbai reported in
2Ol2 (281) ELT 247 (Tri. Mumbai) wherein it has been interalia held as under:

"7.3 The appellant hos also rabed a contention thot dutg d.emand i,s time-
baned as the shout cause notice has been issued onlg on 29-10-2OO4, uhereas the
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Further, relying upon the above decision, the apex court in the case of
'Commissioner of Customs, Hyderabad Vs. Pennar Industries Ltd.' [2004(170)
ELT 135 SCl, held that:



import of Crude Palm Steaine lns taken place in March and June 1999, that s,
afi.er a peiod of fiue gears from the date of import. The qtestion of time bar in this
case uill not arise for the rea.son that the dutg demand is raised in terms of the
bond and letter of undertaking exedfied by the importer appellant uith the
arsto/ns authoities. In terms of the said bond/ LW, there is a obligation on the
part of *e appellant to fulfil the terms and conditions of import uhich Lue llaue
alreadq held that the appellant has not fulfiIled. The bond/ LW executed with the
cusroms ho.s not been discharged. and tlterefore, dutg demand can be raised at
anA time before the bond. is discharged. Since the dutg demand is sustainable, the
liabilitg to paA interest thereon is automatic and con seEtential. Therefore, the
appellant is liable to pag interest on the dutg demand of Rs. 66,71,998/- in terms
of the bond/ LW executed bg them at the appropiate rates. Stnce the appellant
has failed to fulfil the terms and conditions of the releuant customs notificatton in
respect of the end use specified therein, the E&ntitA of 8O5.266 MTs of aude palm
stearine ualued at Rs. 1,49,99,863/- is liable to confiscation under the p:'ouisions
of Section 111(o) of the Custotts Act, 1962 and ue hold accordinglg. Consequently
the appellant u.tould be liable to penaltA under Section 112(a) of the Customs Act,

1962. Since the cntde palm steaine utas allowed to be cleared in term.s of the
bond exeanted uith the custorrs, in lieu of confiscation, redemption fine under
Section 125 of the said Customs Act can olso be imposed."

28. In view of foregoing discussion and frndings, I pass the following order:

::ORDER::

28.1 I confirm the total demand of Customs duty of F's.4,5L,42,9441- (Rupees
Four Crore, Fifty One Lakh, Forty T'cvo Thousand, Nine Iluadred and Forty
Four oaly) [(Rs.s,19,83,2O2l- l.r.o. lmport through ICD Khodiyar'
Rs.85,31,373/- i.r.o. import through ICD Saaand, Rs.46,28,369/- i.r.o.
import through Pipavav Sea Portll being the duty foregone at the time of rmport
of goods under Advance Authorizations in terms of Notification No.18/2015
dated O1.O4.2015, as amended by Notifrcation No.79/2017-Cus, dated
13.10 .2017 , read wrth conditions of Bond executed and order the same to be

recovered from M/ s. Vishakha Polyfab Private Limited, Vishakha House.

Ashirwad Paras Corporate House, Corporate Road, Prahladlagar, Ahmedabad,
Gujarat-380015 in terms of Section 143(3) of the Customs Act, 1962 by enforcing
the terms of the above mentioned Bond. F\rrther, I order for recovery of the same

as per Section 142 ol the Customs Act, 1962.

28.2 I Order to recover Interest at tl1e rate of 15%o on the duty demalded at Para
28.1 above from the date of clearance of the imported goods from M/s.
Vishakha Polyfab Private Limited, Vishakha House, Ashirwad Paras Corporate
House, Corporate Road, Prahladnagar, Ahmedabad, Gujarat-38o015 as per
Notifrcation No.18/2015 dated 01.04.2015, as amended by Notrfrcatron
No.79 l2Ol7-Cus, dated l3.lo.2ol7 read with conditions of Bond executed by
tlrem, in terms of Section 143(3) of the Customs Act, 7962 by enforcing the terms
of the above mentioned Bond. Further, I order for recovery of the same as per
Section 142 of the Customs Act, 1962.

2AB I hold the subject goods having assessable value of Rs.23,17,5O,925/ -

(Rupees Tbenty Three Crore, Sevetrteen Lakh, Fifty Thousand, Nine
Hundred and Turenty Five only) [(Rs. f6,42,f3,L161- 7.t.o. import through
ICD l(hodiyar, Rs, 4,37,84,319/- t,r.o. lmport through ICD Sanand, Rs.
2,37,53,490 /- i.r.o. import through Plpavav Sea Port|l imported by M/s
Vishakha Poly{ab Private Limited, Vishakha House, Ashirwad Paras Corporate
House, Corporate Road, Prahladnagar, Ahmedabad, Gujarat-380015 under the
subject Advance Authorizations as detailed in the Table-3 in Show Cause Notice
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liable for confiscation under Section 111(o) of the Customs Act, 1962. However, I
grve them the option to redeem the goods on paJrment of Fine of
Rs. 2,3O,OO,OOO/- (Rupees Two Crore, Thlrty Lakh only) under Section 125 of
the Customs Act, 1962.

28.4 I impose a penalty of Rs.4O,OO,OOO/- (Rupees Forty Lakh only| on M/s.
Visha-kha Polfab Private Limited, Vishakha House, Ashirwad Paras Corporate
House, Corporate Road, Prahladnagar, Ahmedabad, Gujarat-38001Sunder
Section 1 12(a) of the Customs Act, 1962.

28.5 I order to enforce the Bonds executed by M/s. Vishakha Poiyfab Private
Limited, Vishakha House, Ashirwad Paras Corporate House, Corporate Road,
Pralrladnagar, Ahmedabad, Gujarat-380015 in terms of Section 143(3) of the
Customs Act, 7962, for recovery of the Customs Duty as mentioned at para
above alongwith interest as per Section 142 of t}:e Customs Act, 7962

29, This order is issued without prejudice to any other action that may be
taken under tJ e provisions of the Customs Act, 1962 and Rules/Regulations
framed thereunder or any otJrer Iaw for the time being in force in the Republic of
India.

30. The Show Cause Notice No. VIII/ 10-07/Commr./O&A /2023-24 dated
22.09.2023 is disposed off in above terms.

!l.o
" 01'

A+ao

DtN -202409 7 LMNOOOO999FB8
F.No,VIII/ 10-07 I Conrnr. I O&A I 2023-24

To

Date:2O.O9.2024

1. M/s. Vlshakha Polyfab Private Limited,
Address- 1:Vishakha House, Ashirwad Paras Corporate House, Corporate
Road, Prahladnagar, Ahmedabad, Guj arat-38oo 1 5

Address-2:549 /2, YiTage: Vadsar, Ta-l:Kalol, Dist:- Mehsana, Gujarat-
34272r

The Chief Commissioner of Customs, Gujarat Zone, Ahmedabad for
information please.
The Deputy/Assistant Commissioner of Customs, ICD Khodiyar,
Ahmedabad for information.
The Deputy/Assistant Commissioner of Customs, ICD Sanand for
information.
The Deputy/Assistant Commissioner of Customs, Custom House, Pipavav
for information.
The Superintendent of Customs (Systems), Ahmedabad in PDF format for
uploading on the Website of Customs Commissionerate, Ahmedabad.
The Guard FiIe.

I

2

J

4

5
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(Shlv Kumar Sharma)
Principal Commissioner
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