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(o)

(a)

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at

their place of deslination in India or so much of the quantity of suih goods as has not been

unloaded at any such destination if goods unloaded at such destination are short of the

quantity required to be unloaded at that destination.

ffiffiqq, re62* Grwq x cqr ffi srtfi-q ffic qsffi FaEd E-o,ffi6
3rdTqrff.

Payment of drawback as providcd in Chapter X of Customs Acl, 1962 and the rules-mad€

thereunder.

ffiarrrffiqeffior-+
sft qrgrfr slt s-n & wrq Frgftfr{d 6Trrqrd €on di qrBq 

'
rrianndrThe revision application should be in such form and shall be verified in such

may be specifled in the relevant rules and should be accompanied by:
AS

oH p1 ge, rszo t.ro6 .6 1 .rq 3{-{nrrEsffid;ifu.

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed

under Schedule 1 item 6 of the Court Fee Act, 1870.

cqm ffi E B{Erdr Hrq qdild + cffi , ff d

ffiuqffdS 4

4 copies of thc Application lor Revision.

-Fef"r 3{+fi qrq{ffi S fu mcr{@ 3rfffi r %t (qqrffiiTHffi$lq il
srq rfi-6, qts,Eo-s,q$ ofl{ ffiv c-d & rff{ $ srfi-t onm t it u. zooT-1sug d * qrl)qr

F. 1 ooo / -(Fqg \ro Egrt cI-I 1, trr fi rre-er tt, * sq fur urrn + rqrDrfi Tdr;I fl .om. o

at a cfu. qfr {.tr, qim rrqr drrEr, trrTrrrT rrcr iis +1 TrRr ollt Fqs \rfi Er<I tn s-g$ oq
d A tA ak + Fc + F.2ool- srli cfr w qrcs * vfYo 6 6 q1" ;; rsq fr o. looo/ -

(Tr)

(c)
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(o)

(a)

(rs)

lL,l

Fr)

{c)

(s)

(d)

q-6 d*I ft\'UFildf
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ffqrgffi t962 olwflrzsd6( 1) lqc{r

r'ffi6flqq fr ot{qR {s crrt{rfr vt661 o{r6dq-6{flormddw rne{ratcrfr
a1drftrs t 3 lrfi+ t eiat orq-r sfuqrffgffi sfus tfiildq ri{iltr{}, fuf, ri?]dq, grww frtnn1

rie-{ cFf, T{ ffi a1 g-{Serur s{rtc{ [<d o-r troi ?.

Fq qTg

any goods exported

qr{d 3{I[TKI nxi |g-ftffi ore< fr dr{r-.rqr dfrt-r qR-d fi TR ;I rrg qrd

qr tsTr rl<rdr R{rr q{ sdrt qri } ftC adlerd qrd c-dlt a qr+ q{ qI u{r rl<ral RIFI rrt sflt
rrg qro o1 qr*r d sr+nrd qrq * E,'ff d.

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two

Hundred only) or Rs.1,0OO/- (Rupees one thousand only) as the case may be, under the

Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee

prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the

Page 2 of 15

(q)

frrso1 cm cfr fr rqrs t* ol qrqrrq {m. 86d c?r drT qrBs.

4 copies of the Order-in-Original, in addition to relevant documents, if any

qfu

IT 
'T6

rrql

This copy is grantcd lree of ()st for thc private rtsc of the person to whom it is issued.

Under Section 129 DD(1) of the CustomsAcl, 1962 (asSmqnded), in respect of the following

categories of cases, any person aggrieved by this order ca.n prefer a Revision Application to

The Additional Secretary/Joint Secretary (Revision;" Application), Ministry of Finance,

(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of

communication ol lhe order.

JF/o';;;'.hii"s t" ,
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amount of duty and interesl demanded, nne or penalty levied is one lakh rupees or less,

fees aslRs.2 OO/ and if it is more than one lakh rupees, the fee is Rs. 10OO/-.

4 TT{ TI. 3rf,rEr 3{;q qFrd t gEti{--qti Eq sITEd

c-6rt{T A d a fr{rgtr orftftqc 1e62 al qr{r 12e g (rl & o{tlt{ EYC fr.q.-a fr
tsilrc {io. oi-t +dI o-{ B{ftf, rdtm{u }- qca Frsftfr{d qt w elfto or

q-{-a t
In respect of cases othei than these mentioned under item 2 above, any person aggrieved

by this order can file aa appeal under Section 129 A(1) of the Customs Act, 1962 in form

C.A.-3 before the CusfOms, Excise and Service Tax Appellate Tribunal at the following

address : :

o{-qm-r!T, ql8d #{qfr-d

EEqrm q4'1,

3{qI{EI, 3tdryEK-3800 16

Customs, Excise & Service Ta.lr Appellate
Tribunal, West 2onal Bench

s{r({@E 6{

rd 2"d Floor, Bahumali f3havan,

Under Section 129 A.16l of the Customs Acl, 1962 an appeal under Section 129 A (1) of the

Customs Act, L962 shall be accompanied by a fee of -
q-6i ftffi Sqrg-tr orfM em qirn rrqr {ffi qrg dqT f,rflql

wr ds qft Trc fs dr€s Fcq qt s-s* o.c d d \16 E!ilR srrg.

where the amount of duty and interest demandcd and pcnalty levied by any officer of
Customs in the case to which the appeal relatcs is five lakh rupces or less, one thousand

rupees;

qfl-f, 6rti rtrql rrqr {ffi qfg ?.{r drnql
.Jldi

rrqr (s 01 r.o1 dv oru Fqqi o{Rr6- d tfuq sqt qqrtr en€I t 3dY6 c d d; qiq t-sR
Fqg

Nr. Girdhar Nagar [3ridge, Asarwa,

Ahmedabad 380 016

, is62 +1 Erfllzs s (6) ertftc scr{-serfUftqq, Ls62+?r Ertr l2e
g ( 1) +' o{fir Stq-( }. srq fteftfta6 g6 fiqfl d+ qrfrq-

agaiFst this ordei shal lie beforc the 'l'ribunai on pa,vnrcnt of l0'r, ol thc duty demanded where duty or

t)
t;

where the amount of duty and interest demandcd and penalty levied by any officer of
Customs in the case.to which the appeal relates is more than five lakh rupees but not

"""..di'ng 
fifty IaI{h iqi!.", n"e thousand rupees :

S-q-6i-tuS mqr{-ff cdirflt Errr qirn rrqr 1|@ dITEI TI?{T TIIqI

rrqr dg qfr r-6-s rtrrRrETcr Fqq i 3{Rr6 d dr ?ifl tYIr{ Fqg.

where:the amouht of.duty and interest demanded and penalty levied by any officer of

Custom!,ii the case.to which the appeat relates is more than lifty lakh rupees, ten

aq rrs{-@ q{, .Er {@ qr T.E' !-d Ag , qT a3 10%

rcl 6Ti !r, E-{r &{d rc E-dr{ i e, .rrqld {ur ql\ry 
r

(E

duly and,pgn?lty arS in dispfrle. or penalty. where penalty alon. is rn dispule

SIFI ur{r 12e (q) +' qr- (o)
t-6 o{re{r }. fu q rreffi +l Surr+ } ftq qr ftffi rrq r+q-{ # ftq fuq rrq qftd : - 3l?tt

1u) orft( sr. ena-fi rrl,or u-ens-f{ # ftq erq-t qrn6{ + qrq rct frq H1 or gev tft {v*
di qrfds.

(a) in an appcal for granr ofstay or for rcctilication of mistakc or for any other purposei or

(b) for restoratiorl of an appeal or an applnration shall be accomp:rnied by a iet: of five llundred rupees

Under section 129 (a) of isaid Act, every application madc before the Appellate 'ltibunal-

5

(F)

(a)

Fs)
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(c)

(d)
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ORDER-IN-APPEAL

The present appeal has been filed by Shri Hanif - Salemohmad Talu,

Proprietor of M/s Apollo Traders, Near Nilkanth Petrol Pump, Dhoraji Road, NH

- 8A, Upleta, in terms of Section 128 of the Customs Act, 7962, challenging the

Order-in-Original No. 22lAdditiorel Commissioner 12023-24 dated 20.O2.2O24

(hereinafter referred to as the impugned orderJ passed by the Additional

Commissioner, Customs (Prcventive), Jamnagar (hereinafter referred to as the

'adjudicating authorityJ.

2. Facts of the case, in brief, are that the Hon'ble CESTAT, Ahmedabad

vide Order No. A/ 1.7322-11328/2022 dated 31.1O.2O22 in the matter of Shri

Hanif Salemohmad Taltr, proprietor of M/s Apollo Traders, near Nilkanth Petrol

Pump, Dhoraji Road, NII - 8A, Upleta, has set aside the Order-in-Appeal-JMN-

CUSTM-00O-APP-74-80- 19-20 dated 30.05.2019 passed by the Commissioner

(Appeals), Ahmedabad and remanded the matter back to the adjudicating

authority with direction to pass a fresh order after allowing the cross

examinatron of thc witncsses .:

l

''

2.1 Brief facts of the case are that, Preventive Section, Headquarterg,

Customs (P), Jamnagar gathered intelligence indicating smuggling of hug€

quantities of imported worn clothing/garments by Shri Hanif Salemohmad Talu,

Proprietor of M/s. Apollo Traders, Near Nilkanth Petrol Pump, Dhoraji Road, NH-

8A, Upleta, District- Rajkot. The import of "Worn clothing and other worn

articles" falling under Chapter Heading 63090000 of the Customs Tariff Act,

1975 (hereinafter referred to as 'the CTA' for the sake of brevity) is restricted

under ITC (HS) vide DGFT Notification No. 7 I 2OO4-O9, with effect from

27.1O.2OO4, read with para2.17 of the Foreign Trade Policy, and such goods can

be imported only against a lice nse/ authorization/ permission granted by the

DGF"T. It was also gathered that M/s. Apollo Traders, Upleta was engaged in

selling these illegally procured goods under the guise of old and used cut, wipers,

rags, mutilated fabrics etc. falling under Chapter Heading 631O of the Customs

Tariff Act, 1975 in order to evade customs duty.

2.2 Acting upon the specific intelligence input, the officers of Customs (P),

Jamnagar carried out searchcs in the godown premises of M/s. Apo11o Traders

owned by Shri Hanif Salemohmad Talu on 09.12.20\6. Durrng the course of the

search under Panchnama dated O9.72.20 1 6, it was found that one building
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premises was having 5 godowns and another building was having 2 godowns. A

huge stock of imported worn clothing (hereinaftcr referred to as 'the said goods')

was found stackcd in bales in all these godowns. Shri Hanif Salemohmad Talu

was present at the tlme of commencement of thc scarch on 09-12.2016, and on

being asked. tabout supportrng invoices towarrls purchase of the said goods,

explained th.at'paperwork is being looked after bv his accountant Shri Riyaz Rafik

Babla and the documents relatcd to the goods were available at their office

premises situatcd at Apollo Traders, Patanval Roacl, Upleta, 'I'he documents were

then brought to the godown prernises from the office premises.

2.3 During the search. operation under Panchnama dated 09.12.2016, t!;.e

proprietor Shri Hanif Salemohmad Talu along with his staff and consultant Shri

Ketan Parmar were present at the godown premises of M/s. Apollo Traders. It

was informed by Shri Riyaz Rafik Babla, Accountant of M/s. Apollo Traders, that

on the basis of the stock registcr, purchase invoices/I3ills of Entry and sale

invoices, there was a total of 477.114 MT of cut/mutilated imported garments

and 29.450 MT of uncut imported garments (i.e. worn clothing) lying in stock

with them. The import . documents were scrutinlzed wlth the stock register.

Thereafter, physical stock,taking of the said goods lying in the 7 godowns of M/s.

llo Traders was conducted and it was asccrtained that there was a total of

64 MT of cutlrnutilated imported garments and 53.4OO MT of uncut

ed worn garments. The details of the same were recorded as Annexure-A

t Panchnama dated 09;72.2016. It was found that there was an excess stock
i_i?

23.95O MT of uncut imported worn garments lying in the godown premises of

M/s. Apollq Traders,,.'Upleta. 'lhe noticee could not produce supporting

documents towards the-23.950 MT of uncut rmported worn garments. Therefore,

in absence of any.,,sBF4?orting documents of import viz. Bills of Entry or any

purchase docurrregt '' evidencing payment of customs duty or licit

import/ possession e4l aeguisition of the said goods of forcign origin, the old and
I

worn garments of.foreign or;igin weighing 23.950 MT (detailed as-per Annexure-

B to the Panchnprrra); fqury{ at the godown prcmises of M/s. Apollo Traders,

along with other docurnents (Annexure-C to the Panchnama), were placed under

seizure vide Panchnama dated 09.12.2016 under the reasonable belief that the

said restripted goods were liablc to confiscation under the provisions of the

Customs Acl, 1952. The Seized goods werc then handed ovcr to the Appellant

under Supratnama dated Og.L2.2O16 for safe cusl.ody.

2.4 A staterngn! .o-f'Shri F{anif Salemohmad 'l'alu, Proprietor of M/s. Apollo

Page 5 of 16
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Traders, Upleta was recorded under Section i08 of the Customs Act, 1962 on

09.12.2016, wherein he, inter atia, stated that even though he could not be

present at the godown premises all throughout the recording of the Panchnama,

as he was also attending a family function in between, he was present at the

godown premises of M/s. Apollo Traders during the commenccment of the

recording of the Panchnama and during the concluding portion of the

Panchnama. He accepted that he was in total agreement with the contents of the

Panchnama and that what was recorded therein was correcU that he was unable

to produce any documents relating to the purchase of the 23.950 MT seized

uncut old and used imported clothes; that he was aware of the fact that the said

seized imported goods were restricted; that he was not aware that there wouid

be restricted goods amongst the goods purchased by him; that he accepted the

fact that the said seized imported goods had been procured without any invoices

or Bills of Entry or without obtaining any permission, and that he will pay up

the duty payable on the said scized goods.

2.5 The value of the goods was subsequently ascertained to Rs. 16,76,5OO l-

2,6 Further, a referencc was made to the Directorate General of Foreign.

Trade (DGFT) seeking clarification on the import status of such goods. The DGFT,

via its communication dated 26.O5.2017, confirmed that no authorization had

been granted for import of Seized items and reiterated that such imports are

restricted under Heading 6309O000. Accordingly, the DGFT advised the

Customs authorities to takc appropriate action under the provisions of the

Customs Acl, 1962.

2.7 In the absence of valid import documentation or any evidence of duty

pa5rment, the goods were held to be smuggled into India in violation of the

provisions of the Customs Act, 1962. The old and worn clothing, being restricted

goods under the Foreign Trade Policy, were liable to confiscation under Section

1 1 1(d) of the Act.

2.8 The Investigation into the matter culmrnated into issuance of Show Cause

Notice No. VIJJl10-147 /.IClO\tAl2017 dated07.06.2O17 to the Appellant calling

him as to why:

Page 5 of 15

on the basis of NIDB data, thrc Bills of Entry availablc with M/s Apollo Traders

showing import of similar goods and considering the ge ncral inflation.
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lothing fa1[ng undr:r Chaptcr Heading 630900 of

50 MT valued at Rs. 16,76,500/- seized from thet

k to the adjudicating authority with direction to pass a fresh order after3'd)

godo'*n'of M/ Traders, Upleta should not be confiscated under

sectlon 1 1 1 (d) of the Customs Act, 1962;

(ii) Penalty should not be imposed upon Shri Hanif Salemohmad Talu,

Proprietor of M/s Apollo Traders, Upleta under Section 1 12(a) and Section

1 12(b) of the Customs Act, 1962.

2.9 During the first round of litlgation matter was ad-judicated vide the

Order-in-Original No., 18/Joint Commissionerl2OlT-18 dated 30.01.20i8/

26 .O2.2OlB issued by the Joint Commissioner, Customs (Prev) , Jamnagar which

was upheld vide' Order--in-Appeal No. JMN-CUSTM- OOO-APP- 7 4 -8O - 19 -2O dated

30.05.2019' and-in subsequent litigation the Hon'ble CESTAT vide its common

Order No. A111322-11,328 /2022 dated 31.10.2022 has set aside the Irnpugned

Order-in-Appeatr, No.. JMN-CUSTM-000-APP-74-80-19-20 dated 30.05.2019

passed by the-eommissioner (Appeals), Ahmedabad and remanded the matter

ng the cross examination of the witnesse s.

The Appellant, initially, vide their reply datcd 14 l08l2017 has requested

or cross exarnj,nation of Panch witnesses as well as other persons including

officers of the,l @epa.rtment. Flowever, during thc remand proceedings, the

Appellant through their Advocate Shri Amd Dave's letter ro. NIL dated

26.10.2023 aqd dated Ol.l.1 .2023 submitted that they wish to Cross

Examination only two ?anch witnesses in connection with the Panchnama

Proceedings of 09-.12.2016 and lhey did not want to cross examine other persons.

Accordingly, by . fol.iowing the Hon'ble CESTAT's directions, the Cross

Examination of both the Panchas (1) Shri Javedbhai Rajakbhai Patel (2) Shri

Makki Rafikbhai Hakka by Shri Amal dave Advocatc and Shri Sudhanshu Bissa

on behalf gfi $!rr!,{a,sin .Habib, Salat, Proprietor of M/s. Taj Mexi Ghar, Upleta

was condggtd :c-I!. P4/lOI12024. During thc Cross Examination, Javedbhai

Rajakbhai-P4lel q4dash'fj Mak!! Itafikbhai Hakka rnteralia stated that they wcrc

called for by-.a:pt,rstorps pfficer,-*vhile both of thcm were on the wa.y to Upleta on

highway; tfrat;gp.on1fu9in--g requested to remain present as Pancha-at the premises

they agreed-and r:emained pres€nt; that they left piace after 15/20 minutes to

attend a maEriage at',Upleta and came back when called for; that they were not

resent at the time of stock taking and not witnessed weighment of goods onp

Page 7 of 15
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9.12.2O16; that they did not seen the goods and also labels of foreign make on

it. Both of them said that since it was governmental work they signed the

documents. On being asked both of them stated that S/Shri Sarfaraz Abla,

Shakil Ghanchi, Sadiq Ghanchi, Mustak Yunusbbai Sharif, Lakhmanbhai

Kanjibhai Panera, Mori Vasim Ibrahim and Rajab Jiva Malcwana were present at

a place where they were attending marriage ceremony

2.ll The adjudicating authority after granting personal hearing and

considering the outcome of Cross examination and further submission made by

the Appellant in the rnatter passcd the impugned Order as under:

(i) He confiscated the seized foreign origin goods viz. old & worn clothing

falling under CTH 63090000, weighing 23950 kgs va-lued at Rs.

76,76,500 l-, seized from the godown premises of Shri Hanif Salemohmad

Taiu, Proprietor of M/s. Apollo Traders, Upleta, under Section 111(d) of

the Customs Act, 1962.

(ii) he offered the goods, ordered for conhscation, lor rcdcmption under

Section 125 (1) of th<: Cr-rstoms Act, 1962 upon payment of a fine of

Rs.2,75,0O0/- (llupees'lwo Lakh Sevcnty-Fivc Thousand only) in addition

to duties and <:harges payable under Scction 125{2) of the Customs Act,

1962

(iii) he imposed penalty of Rs. 2,O0,000/- (Rupees TWo Lakhs only) on Shri

Hanif Salemohmad Talu, Proprietor of M/s. Apollo Traders, Upleta, under

Section 112 (a) & Section 1 12(b) of the Customs Act, 7962.

Being aggrieved with the impugned order, the Appellant has fiied the present

appeals wherein they have submitted grounds which are as under:

The Appellant submits that the impugned order passed by the Additional

Commissioner is ex-facie illegal and unsustainable, as it is based on

erroneous findings and a disregard of critical evidence and arguments

placed on record. The adjudicating authority failed to appreciate the

prelimlnary and fina-l replies of the Appellant and eironeously relied on a

tainted panchnama dated O9. 12.2016, despite clear contradictions from

the panch witnesses during cross-examination. The Appellant argues that

Page 8 of 15
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reliance on this panchnama is mispiaced, as both panch witnesses

admitted they were not present during the proceedings, attended a village

marriage that day, and signed the panchnama without witnessing the

search: or exami

the panchnama

ing the goods. This underrnines the evidentiary value of

a

*
?1

The AppellanL higllights that there was no evidence on record to establish

that the 23.950 Mf of goods allegedly found were uncut foreign-origin

garments, especially since departmental officers admitted to having only

counted baies without opening or examining them. The stock discrepancy

alleged by the department 123.95O MT) precisely mirrors the shortfall in

cut/mutilated gar'ments and the corresponding alleged excess of uncut

garments, suggesting a clerical or procedural misclassification rather than

deliberate conceaiment or smuggling.

The Appellant emphasizes that this was a town seizure, and as per settled

law, thc trurden of proving smuggled or foreign origin lies on the

departme4.t, :which it ;has failed to dischargc. No Bills of Entry, foreign

brand labelg; or any direct evidence was produced linking the goods to

smuggled {oreign-origin imports. The panchnama was neither supported

by credible witness testimony nor by physical examination of the goods.

The Appellant-further contends that the Adjudicating Authority erred in

upholdin.g the panchnama merely on thc basis of panch signatures,

despite their, deposition stating they were unaware of the contents. The

presen@ jGf't_he proprietor or staff during the search cannot cure the

procedgal:de.fects, pai'ticularly when the panchnama is contradicted by

both-ttp-witnesses and the proprietor's statement, which clarilied that he

was gtt€4ding:a famil5l function during the stock-taking process and did

not witness- (he fuli proceedings.

To support their contentions, the Appellant has relied on the following case

laws:

8.D., Qoel'v. Ebrahim Essa Sodha, 2014 (306) E.L.T. 337 (Bom.)

- Held:that no eharge pf smuggling can be sustained when panch witness

contradicts the, paqch{rar-rra during cross-examination.

Commi.s..sipner of C;EX". & S.T., Lucknow v. Anand Kumar (@ Babu, 2O15

{f:$
i}S.

a:1 "\

Page 9 of 15
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The Appeliant concludes that no valid seizure can be sustained based on

a panchnama contradicted by its own witnesscs, without corroborative

evidence, and in absence of proper examination of the goods. Since the

burden of proof was not discharged by the department, and due process

was not followed, the penalty, confiscation, and findings of. thq

adjudicating authority are liable to be set aside in the intcrest of jr.rsii...

The appellant submits that the proceedings undertaken , by

departmenl, including the panchnama dated 09.12.2O16; .arei

fundamentally flawed as the investigating officers did not physicaily

inspect or open the bales to verify whether the goods were indeed uncut,

imported, and of forcign origin. The officers merely counted the bales and

estimated the weight based on average bale weight, which is an unreliable

method ofstock verihcation. This is further corroborated by the deposition

of the panch witnesses during cross-examination, who categorically stated

that they were not present during the panchnama and saw no foreign

labels on the goods. Thus, the foundational evidcnce of the department's

case stands seriously compromised. The adjudicating authority

erroneously relied solely on the fact that the appellant's proprietor had

signed the panchnama without considering whether proper procedure was

followed, especially given the gravity of smuggling allegations, which

require strict adherence to due process and evidentiary standards.

The appeliant contends that estimating stock by visual inspection or bale

count has been consistently held to be inade<juate by various judicial fora.

thc
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- Trrbunal held that panchnama loses evidentiary valuc when panch

deposes that he was not present dunng the search and merely signed

docrrments.

Commissioncr ol C.trx., Ahmedabad III v. Baroda Iiolling Works, 2009

(238) E.L.T. a95 (Tri.-Ahmd.)

- Held that panchnama drawn in abscnce of independcnt witnesses is

unreliable.

Ashok Kumar v. Commissioner of Customs, New Deihi, 2003 (158) tr.L.T.

44 1 (Tri.-Del.)

- Tribunal held that mere signatures on documents by panchas without

witnessing proceedings render the panchnama inadmissible.
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In Commr. of C. Ex., Haldia v. Shri Badri Narayan Alloys & Steels Ltd.

(2018 '(8) G.S.T.L. ',J91, tlne Tribunal held that stock-taking must be

supported by weigh.irrent slips or counting documents, and mere eye-

estimation is impermissible. Similar views were upheld in Ralka Ispat

UdyogPvt. Ltd. (2016 (340) E.L.T.598), SuryaWires Pvt. Lrd. QO21 1376)

E.L.T. 550), Shree Rolling Mlll (2021 (377) 8.t,.T.883), and others. In the

present case, the bales werc not opened and their contents not verified,

making the panchnama proceedings an unrcliabk: ancl tainted basis for

confiscation.

Further,. the adjudicating authority selectively relied on the appellant's

admission that goods were procured from various sources to justify

confiscation, while'conveniently ignoring the critical point raised by the

appellant that the goo-ds were not uncut but mutilated garments, legally

purchased through documented invoices from iocal suppliers. The

appellant never admitted that the entire 23.950 MT of goods consisted of

restricted irnported goods, The authority's approach in treating only part

of the total quantity (23.950 MT out of 53.4O MT) as restricted and

nfiscable; whilc ignoring the remaining 29.450 MT, demonstrates

consistency and weakens the department's case

ct

i ,^.,;

t

It is also argued that since the goods wcre found in the appellant's

warehousc well outside any customs-notifit:d area the presumption under

law is that tn'ey are duty-paid goods. 'lhe appellant produced valid

purchase - invoices, and these transactions were duly reflected in their

books of accounts. In the absence of contrary evidence, the burden to

prove srnuggled naturc of the goods lies squarely on the department. In

this context, reliance is placed on A.K. Hamsa Mohiclt:cn v. Commissioner

of Customs, Chennai l2OO4 \171) E.L.T. 327), whert: thc Tribunal, upheld

by the.${,ad.nas:.1'f igh,::Court. rt 2Ol2 (27 6) D.L.T. 5o3, held that for non-

notified. goods, mere foreign origin is not suliicient to alk:ge smuggling; the

departrnent 
1. p,nust di,sc}rargc the burden ol proof. Similar views were

adopted in $qdblravana v. Commissioner of Customs, Indore (2003 (158)

E.L.T.,652), V; Ms4iyandt (2OO4 (167) E.L.T 2i5), and Ashok Premji Patel

(20o3 {1s7).F,L.r. s68).

Regarding the credibility of panchnama procecdings, the appellant

the conclusion of the adjudicating authority that thestrongly disputes -
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depositions of the panchas are an altcrthought. Thc panch witnesses.

brought by t.hc deparl ment itself, testificd under oath that they were not

present during the inspection. Disregarding therr tcstimony without

summoning or cross-examining the investigating officers under Section

138B of the Customs Act is unjustified. The law requires due weight to be

given to the tcstimony of witnesses whose examination-in-chief is not

challenged or disproved. The adjudicating authority s presumption that

the officers would not have chosen unwilling panchas lacks factual basis

and fails to rebut the direct contradiction posed by the panchas'

depositions.

The principles laid down by the Honble Supreme Court in Hindustan Steel

Ltd. v. State of Orissa (1978 ELTJ159) are applicable in the present iase.

The Court held that penalty should not be imposed merely because it is

lawful to do so. It must be shown that the person acted with contumacious

intent or deiiberate defiance of law. Where conduct is bona fide or due to

a genuine misunderstanding, no penalty should be imposed. In this case,

the appellant acted based on vaiid purchase documents, and there is no

evidence of intcnt to violate any provision of law.

Lastly, the appellant submits that the adjudicating authority acted beyond

jurisdiction by invoking Section 125(2) of the Customs Act to impose a

duty liability, despite there being no such lproposal in the show cause

notice. The scope of adjudication cannot ex$fef the show cause notice,

and therefore, the order demanding duties

is bad in 1aw and deserves to be set aside.,

ddition to redemption fine
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The appellant further contends that penalty under Sections 112(a) and

1 12(b) of the Customs Act is wholly unwarranted. Section 1 12(a) applies

only when an act or omission renders goods liable for confiscation under

Section 111. Since the confiscation itself rs based on flawed proceedings

and unprovcn allegatrons, no penalty can be imposed under this provision.

Section 112(b), which applies when a person is knowingly concerned with

goods liable to oorrfiscation, also has no application here as the show cause

notice failed to show how the appellant had knowledgc or reason to believe

the goods were of smuggled nature . Thcre is no evidencc t.hat the appellant

was involvcd irr smuggling. lror any specific ac1 of conccirlment or illegal

handling as rcrlrrircd rurder this clarrsr".
' t'
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PERSON

06,06.2025 following the principles

of natural Bissa and Shri Amal Dave, Advocate,

appeared the submission made at the time of

filing the appeal.

5. I have carefully gone through the case records, impugned order

passed by the Additional Commissioner, Customs (Preventive), Jamnagar and

the defense put forth by the Appellant in their appeal.

5.1 On going through the material on record, I find that following rssues

required to be decided in the present appeals which are as follows:

(i) Whether the adjudicating authority, in the remand proceedings, correctly

; ^,.fl eciated the evidence adduced during cross-examination ofthe Panchas and

r its findings are sustainable in light of the CESTAT's specific directions

ether the dcpartment has successfully discharged its burden of proving

eged illegal import/ smuggling of goods.

4.

ii:

::'

(iii) Whether the confiscation of goods and imposition of pcnalties under Section

1 12(a) and (b) of the Customs Act, 1962, are justified.

(iv) Whether the impugned order suffers from a violation of the principles of

natural justice and is a non-speaking order.

5.2 I find that the llon'ble CESTAT, Ahmedabad, in its Final Order No.

A/11322-11328 /2022 dated 31,.)O.2022, explicitly remanded the matter,

specifically drrecting the adjudicating authority to allow crr:ss-examination of

witnesses and to decide the casc afresh. This remand was based on the

obserwation that thc department's case relied solcly on thc Panchnama and

statcments of wit.ncsscs whose cross examination was crucial. The cross-

examination: of Panchas (Javedbhai Rajakbhai Patcl and Shri Makki Rafikbhai

Hakka) on 04.01 .2024 yiclded qritical tnformation:

-i.i', ,
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Both Panchas stated they were not present when thc Panchnama was

drawn, and were elsewhere.

They admitt.ed to signing the Panchnama only because they wcre asked to

do so by Custorns Officcrs, without knowing its contents or the quantities

involved.

They denied seeing the seized goods physically.

5.3 These dcpositions directly conl.radict thc evidcntiary value and

sanctity of the Panchnama. A Panchnama drawn in the absence of independent

witnesses, or where the witnesses have no knowledge of its contents," ioses its

evidentiary value. The tlon'ble Bombay High Court in B.D. Gocl vs Ebrahim Essa

Sodha [2014 (306) E.L.T. 337 (Bom.)] held that the assessec cannot be charged

with smuggling solely based on a Panchnama where cross-examination reveals

contradictions. Similarly, in Anand Kumar vs Commissioner of C. Ex. & S.T.,

Lucknow [2015 (325) E.L.T. 609 (Tri. - Del.)], it was held that if Panchas were

not present during the proceedings, no sanctity can be attributed to suc.[r'' .''r

Panchnama.

5.4 The adjudicating authority, in the impugned ordcr, dismis"." t[e*d

critical depositions by merely stating they are "insufiicient to prove that the

Panchnama proceeding was incorrect". This is a clear misappreciation ol

evidence and a failure to adhere to the spirit of the cESTAT's remand order.

When the very foundation of the department's case (the Panchnama) is shaken

by the direct testimony of the Panchas themselves, the burden shifts back

squarely to the department to provide irrefutable evidence of illegal import- The

adjudicating authority cannot simply discard such cnrcial evidence.

5.5 In cases of seizure of goods outside the Customs area, the initial

burden is on the department to prove that the goods are smuggled/illegally

imported. Once a credible Panchnama is drawn, the burden may shift to the

Appellant. However, when the Panchnama itself is rendered unreliable by cross-

examination, the primary burden remains with the department.

5.6 The department's only other assertion is that the goods had "foreign

labels" and were "uncut/ unmutilated, " which indicates imported nature.

However, the Appcllants claimed to have purchased these goods locally and even

provided purchase bil1s. The department's bald assertion that these local

purchase biils are "not in the nature of import documents, and therefore, the

invoices cannot be accr:pted" without providing any evidence of their falsity or

contradiction, is insufficient. The Hon'ble Madras High Court ln Commissioner
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Vs. A.K. llamsa Mohideen l2OO4 (171) E.L.T. 327 (Tri. -

Chennai)] held that if the department fails to prociuce any evrdence to prove

smuggling, the order of confiscation and penalty cannot be sustained. Since the

Panchnama is discredited, and the department has not provided any other

concrete evid€nce (such as import documents, foreign suppliers, or intelligence

reports) to prove that these spccific goods were illcgally imported, it has failed to

discharge its burdcn of proof.

5.7 Confiscation under Section 11 I and penalties under Section 112 of

the Customs Act, 7962 are contingent upon the goods being iliegally imported or

smuggled. -lf lhe dep4rtmeqt fqils to prove the fundamental allegation of illegal

import/smuggling, then the goods canhot be held liable for confiscation, and

consequently, no penalties qan bc imposed.

5.8 Given the infirmities in the Panchnama and the department's failure

to independently prove the imported or smuggled nature of the goods, the very

basis for confiscation and penalties collapses. There can be no question of mens

rea (intentionality) for smuggling when smuggling ilself has not been proven.

5.9 The CESTAT remanded the matter specifically to allow cross-

and to decidi: the case afresh. While cross-examination was

d, the imliugned dider, by summarily dismissing the crucial evidence

s-examiilatibn without a proper reasoned analysis of why the Panchas'

ation

*

reasoning to the cross-examination evidence, cspecially when it

impeaches the primary evidencc. This amounts to a failure to lollow the

djrectrons adcquatcly and conscqucntly a violation of natural justice.

S ts are uirreliable ,'Tails to comply with the spirit of a "speaking and

oned order." The adjudicating authority was bound to give proper weight and

directly

remand

6. I" Yi"y, olq.,detailed discussions ancl findings above, I find that the

impugned order passe{ by the adjudicating authority is legally unsustainable.
L' .c Il - l

The adjudicatinq a_g.jtrori,lV has failed to correctly appreciatc 1.he crucial evidence

that emerged {"ryg the cross-examination of the Panctr witnesses, which

significantly weakened the evid-entiary value of the Panchnama. Consequently,

the departmcnt has failcd to discharge its burden of proving the illegal

import/ s muggling of goods.

.,''
:
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7. In exeicise of the powers conferred rrnder Sr:ction 128A of the

Cusroms Aci. 1962. I pass the following order:
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(i) I hereby set asidc the Order-in-Original No 22 I Additional

Commissioner 12023 24 dat<:t1 20.O2.2024.

(ii) I hold that the department has failed to establish that the seized goods were

illegally imported or smuggled into India.

(iv) The penalty of Rs. 2,OO,OOO I - imposed on Hanif Salemohmad Talu, Proprietor

of M/s. Apollo Traders, Upleta under Section 1 i2(a) and (b) of the Customs Act,

1 962, is hereby set aside.

(v) Any amounts dcposrtcd by the Appellants towards rcdemption fine or

penalties sha11 be refunded to them with applicable interest, in accordance with

1aw.

e appeal filed by the appellant is hereby allowed-

+

(AMIT G

Commissioner (A als) ,C

Customs, Ahmedabad

Datc: O4.O7.2025F. No. S/49-36/CUS/JMN/2024 25 ----' 6z'
By Registered post A.D/ E-Mail

To,

Shri Hanif Salemohmad Talu,

Proprietor of M/s Apollo Traders,

Near Nilkanth Petrol Pump,

Dhoraji Road, NH - 8A, Upleta.

tr{slfim/ATTESTED
l#ttrtE

,,,ffi;ffi'ffi-

copy

J/'
to:

The Chief Commissioner of Customs, Gujarat, Custom House,

Ahmedabad.

The Principal Commissioner of Customs (Preventive), Jamnagar.

The Additional Commtssioner of Customs (Preventtve), Jamnagar.

Guard File.

2

3
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(iii) Consequently, the con{iscation of 23950 kgs of old and worn clothing valued

at Rs. 16,76,5O0/- and redemption fine of Rs 2,75,OOOl- are hereby set aside.

\,,


