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T ufa 39 afad & 1ol SUANT & [T qud | &1 aiTd! @ [ore ATH g «d) f&har T 2.

This ropy is granted free of cost for the private use of the pLI‘bUI’] son to whom it is issued.

Aarges fufram 1962 @ URT 129 & (1) (U1 W) & srefir Prafaf@a it &
e & gy A S afed 3w ARy | JUH B JTed TG BIal 8 af 39 ey It wify
@t ariE | 3 e & 3w W Afa/ g wiEd (3rded ), faw dErey, (e )
wwag AT, 7§ fieeht F grflermn mde wgd HI WP 8.

Under Section 129 DD(1) of the Customs Act, 1962 (as _am_e;nded}, in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision -Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

gferf@d wvafid 3eQ/Order relating to © : : T

a9 & = § amarfad @i A,

(a)

any goods exp::rl?d_

IR H 34T B3 o [ aTg= H ATGT 74T Afebl WRA H I T-a0d AT U IR A 7Y AT
7 I T WTH R IaR o1 & g 3ndféra A1l IaR 9 @ R U1 I el RTH W IAR
T AT @1 AET # 3nfdra e | & 8

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

Hramgres sifufam, 1962%amxwaﬁatﬂﬂmmﬁuﬁ%mwmaﬁ
Srera.

()

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the ru!éé'ﬁlade
thereunder.

mmmwmwmmawmmwmmm@;g

I et o 39 & Ay Fafaf@a s gow @ afte

The revision apphranon should be in such form and shall be verified in such Max'mer as
may be specified in the relevant rules and should be accompanied by :

(@)

B¢ B T, 187(1%%H6&3’@1%mﬂ?ﬁﬂfﬁaﬁmﬂqmwmaﬁ4m“

e ue wfa # varw ¥} @Y ey Yo fwe @ g afe.

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

()

TG qedTal] & reTal |IY A AT B 4 wlew, afe &

(b)

4 copies of the E)Eaé-r-in-Origir;z.li, in addition to relevant documents, if any

TARET & fore e 31 4 wfoar

4 copies of the f\pphcatzon for Revision.

TAIETUT JTAET aTOY B & (oY WIHTNeP HUTTAH, 1962 (TUT HQ) B fuiRd By @
3= v, W gue Wit ok fafay wef & <id & arehs amar 8 & 3. 200/-(Fuw g & "=y
¥.1000/-(FUY & gAR AT ), o1 oft aren &Y, & 9 Ra arar & wwnfores aar+ .36
Ft 3t wfeai. af gew, A T T, T T s # AR R FUY U A a1 I9E B
g 0 O & +9 & $.200/- ¥ gf v o F e g 9t B9 F Fu F $.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee

prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

HE W, 2 % A Grad ATHE B SATaT Y A F A B IS BIS AR 3 AW | SATed
HEYH Bl 8 dl @ dwrge Sifufaw 1962 @Y URT 129 T (1) & 34U ®H Mg.-3 A
AT, ST Ierg Yo Y A1 oY ndier ifrevor & wwy Prafifed w@ w et wv
qed g

In respect of cases othier than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

'{ﬂ'ﬂT&J‘ﬁ?, $Halg IAG Ted d TG FY 3UIferg | Customs, Excise & Service Tax Appellate
ey, ufdedt =g dis Tribunal, West Zonal Bench

[ TN ateinpemal mm 1 18 B e N i IS
§ﬂ'\’| Hferd, a'g’ﬂﬁﬁ g, Fde IRIRTR gd, | 2% Floor, Bahumali Bhavan,

HYERAI, HgHaldlG-380016 -
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

Hrorees sifufgm, 1962a:°rt:m 129 ¥ (6) & s, draryes afufam, 1962 FT URT 129
T (1) & yf= a@a%mﬂﬁaﬁr@awmsﬁw

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

(@)

3rdter & grafd ATHd | oigl [hd! SIHTReD UG GIRT HIATT 74T [P 1 T 94T T
wwﬁmmmmmaﬂmaeﬁwmm

where - the amount of duty and interest demanded and p{‘na}tv levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

rdter & wrafa wrae A wigl fbd! AHTYed SATUDBT GRT | 74T Y[ewb R TS 4T AT
AT &8 BT ¥HH U A FUE / fiw g1 Afd Fud ware drw @ sifte 7 g1 ot i g
¥qu¢ '

where the a;n_c;ﬁ-l:lt of Ei-ﬁ'ty.aﬁdq interest demanded aﬁ_c'i_-pchal_t_y levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding ﬁﬂzy lakh rupees, five thousand rupees ;

rdfter & wrafRia wrad A wigt et dhgree sfuert gRT A7 79T Yo SR ST aUT T
T €8 1 W H YO TE ¢ 9 S §1 1, g9 §9R $UC.

where the amount efrduty and interest demanded and pcnal-1.§ levied by any officer of
Customs in the case ‘to which the appeal relates is more than fifty lakh rupees, ten

(c)
thousand rupees
(B) | 39 e¥ & g sifueRl & wWE, A A S 10% I BT W, 9e] Yoob 91 Yo W@ o8 A H &, Tas & 10%
3T B I, gl Haw <5 [arg | 8, idler war s |
(d) | An appeal against this order shall lie before the Tribunal on ;twnu mt of 10% of the duty demanded where duty or
duty md -;rrw]ty are in dm_puu or penalty, where penalty alone is in dispute
6. Waﬁhﬁm&ﬁﬂm 129 (T) & =id e WIIaor & §HE STR Udl® Aded UF- (&)

wm&mwmﬁm%mmﬁﬁmm%mﬁmwm - 3yar
(@) mmmme$mmm$mmmﬁmmmw

Under sectibn 129 iaij 'UT l'l:léfsaid 'A'cl, 2‘.’\?&:;_\! application made before -u:;:?;;p(;iiahctl‘ribunal—

{a} in an appeal for grant of stay or for rectification of mistake or for any ether purpose; or

(b) for rclstoraﬁon of an appeal or an a'tpplit_‘atiun shall be accompunied by a fec of five Hundred rupees.
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ORDER-IN-APPEAL

The present appeal has been filed by Shri Hanif -Salemohmad Talu,
Proprietor of M/s Apollo Traders, Near Nilkanth Petrol Pump, Dhoraji Road, NH
- 8A, Upleta, in terms of Section 128 of the Customs Act, 1962, challenging the
Order-in-Original No. 22/Additional Commissioner/2023-24 dated 20.02.2024
(hereinafter referred to as ‘the impugned order’) passed by the Additional
Commissioner, Customs (Preventive), Jamnagar (hereinafter referred to as the

‘adjudicating authority’).

2. Facts of the case, in brief, are that the Hon'ble CESTAT, Ahmedabad
vide Order No. A/11322-11328/2022 dated 31.10.2022 in the matter of Shri
Hanif Salemohmad Talu, proprietor of M/s Apollo Traders, near Nilkanth Petrol
Pump, Dhoraji Road, NH — 8A, Upleta, has set aside the Order-in-Appeal-JMN-
CUSTM-000-APP-74-80-19-20 dated 30.05.2019 passed by the Commissioner
(Appeals), Ahmedabad and remanded the matter back to the adjudicating

authority with direction to pass a fresh order after allowing the Cros's.._'_"_"_

examination of the witnesses

2.1 Brief facts of the case are that, Preventive Section, Headquarters,
Customs (P), Jamnagar gathered intelligence indicating smuggling of huge
quantities of imported worn clothing/garments by Shri Hanif Salemohmad Talu,
Proprietor of M/s. Apollo Traders, Near Nilkanth Petrol Pump, Dhoraji Road, NH-
8A, Upleta, District- Rajkot. The import of "Worn clothing and other worn
articles" falling under Chapter Heading 63090000 of the Customs Tariff Act,
1975 (hereinafter referred to as 'the CTA' for the sake of brevity) is restricted
under ITC (HS) vide DGFT Notification No. 7/2004-09, with effect from
27.10.2004, read with para 2.17 of the Foreign Trade Policy, and such goods can
be imported only against a license/authorization/permission granted by the
DGFT. It was also gathered that M/s. Apollo Traders, Upleta was engaged in
selling these illegally procured goods under the guise of old and used cut, wipers,
rags, mutilated fabrics etc. falling under Chapter Heading 6310 of the Customs

Tariff Act, 1975 in order to evade customs duty.

2.2 Acting upon the specific intelligence input, the _--ofﬁcers of Customs (P),
Jamnagar carried out searches in the godown premiseé of M/s. Apollo Traders
owned by Shri Hanif Salemohmad Talu on 09.12.2016. During the course of the
search under Panchnama dated 09.12.2016, it was found that one building
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premises was having 5 go&owns and another building was having 2 godowns. A
huge stock of imported worn clothing (hereinafter referred to as 'the said goods')
was found stacked in bales in all these godowns. Shri Hanif Salemohmad Talu
was present at the time of commencement of the search on 09.12.2016, and on
being dSde about supporting invoices towards purchase of the said goods,
explained tha’l’.’-:papemork is being looked after by his accountant Shri Riyaz Rafik
Babla and the ﬂocuments related to the goods were available at their office
premises situated at Apollo Traders, Patanval Road, Upleta. The documents were

then brought to the godown premises from the office premises.

2.3 During the search operation under Panchnama dated 09.12.2016, the
proprietor Shri Hanif Salemohmad Talu along with his staff and consultant Shri
Ketan Parmar were present at the godown premises of M/s. Apollo Traders. It
was informed by Shri Riyaz Rafik Babla, Accountant of M/s. Apollo Traders, that
on the basis of the stock register, purchase invoices/Bills of Entry and sale
invoices, there was a total of 477.114 MT of cut/mutilated imported garments
and 29.450 MT of uncut imported garments (i.e. worn clothing) lying in stock
with them. The import documents were scrutinized with the stock register.
Thereafter, physical stock taking of the said goods lying in the 7 godowns of M/s.
\ 3 ‘7A llo Traders was conducted and it was ascertained that there was a total of
?}fﬁr MT of cut/mutilated imported garments and 53.400 MT of uncut
4

ed worn garments. The details of the same were recorded as Annexure-A

o x\’,ttg_t Ye Panchnama dated 09.12.2016. [t was found that there was an excess stock

‘ :jla/23950 MT of uncut imported worn garments lying in the godown premises of
M/s. Apolle Traders, /Upleta. The noticee could not produce supporting
documents towards the-23.950 MT of uncut imported worn garments. Therefore,
in absence of any supporting documents of import viz. Bills of Entry or any
purchase documegt ~evidencing payment of customs duty or licit
import/possession or acquisition of the said goods of foreign origin, the old and
worn garments of.foreign origin weighing 23.950 MT (detailed as per Annexure-
B to the Panchnama), found at the godown premises of M/s. Apollo Traders,
along with other documents (Annexure-C to the Panchnama), were placed under
seizure vide Panchnama dated 09.12.2016 under the reasonable belief that the
said restricted goods were liable to confiscation under the provisions of the
Customs Act, 1962. The Seized goods were then handed over to the Appellant
under Supratnama dated 09.12.2016 for safe custody.

LUE

2.4 A statement of  Shri Hanif Salemohmad Talu, Proprietor -of M/s. Apollo
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Traders, Upleta was recorded under Section 108 of the Customs Act, 1962 on
09.12.2016, wherein he, inter alia, stated that even though he could not be
present at the godown premises all throughout the recording of the Panchnama,
as he was also attending a family function in between, he was present at the
godown premises of M/s. Apollo Traders during the commencement of the
recording of the Panchnama and during the concluding portion of the
Panchnama. He accepted that he was in total agreement with the contents of the
Panchnama and that what was recorded therein was correct; that he was unable
to produce any documents relating to the purchase of the 23.950 MT seized
uncut old and used imported clothes; that he was aware of the fact that the said
seized imported goods were restricted; that he was not aware that there would
be restricted goods amongst the goods purchased by him; that he accepted the
fact that the said seized imported goods had been procured without any invoices
or Bills of Entry or without obtaining any permission, and that he will pay up

the duty payable on the said secized goods.

2.5 The value of the goods was subsequently ascertained to Rs. 16,76,50 O/""- |
on the basis of NIDB data, thre Bills of Entry available with M/s Apollo Traders

showing import of similar goods and considering the general inflation.

2.6 Further, a reference was made to the Directorate General of Foreign
Trade (DGFT) seeking clarification on the import status of such goods. The DGFT,
via its communication dated 26.05.2017, confirmed that no authorization had
been granted for import of Seized items and reiterated that such imports are
restricted under Heading 63090000. Accordingly, the DGFT advised the
Customs authorities to take appropriate action under the provisions of the

Customs Act, 1962.

2.7 In the absence of valid import documentation or any evidence of duty
payment, the goods were held to be smuggled into India in violation of the
provisions of the Customs Act, 1962. The old and worn clothing, being restricted
goods under the Foreign Trade Policy, were liable to confiscation under Section
111(d) of the Act.

2.8 The Investigation into the matter culminated into issuance of Show Cause

Notice No. VIII/10-147 /JC/O&A /2017 dated 07.06.2017 to the Appellant calling

him as to why:
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(i) the: *;meorted worn clothmg falling under Chapter Heading 630900 of
the CTA welghmg 23;950 MT valued at Rs. 16,76,500/- seized from the

godoWn of M/s Apollo Traders, Upleta should not be confiscated under
section -1 11 (d) of the Customs Act, 1962;

(ii) Penalty should not be imposed upon Shri Hanif Salemohmad Talu,
Proprietor of M/s Apollo Traders, Upleta under Section 112(a) and Section
112(b) of the Customs Act, 1962.

2.9 During the first round of litigation matter was adjudicated vide the
Order-in-Original No. . 18/Joint Commissioner/2017-18 dated 30.01.2018/
26.02.2018 issued by the Joint Commissioner, Customs (Prev), Jamnagar which
was upheld vide Order-in-Appeal No. JMN-CUSTM-000-APP-74-80-19-20 dated
30.05.2019' and in subsequent litigation the Hon'ble CESTAT vide its common
Order No. A/11322-11328/2022 dated 31.10.2022 has set aside the Impugned
Order-in-Appeal. No. JMN-CUSTM-000-APP-74-80-19-20 dated 30.05.2019

passed by the Commissioner (Appeals), Ahmedabad and remanded the matter

The Appellant, initially, vide their reply dated 14/08/2017 has requested

“‘mw%r cross examination of Panch witnesses as well as other persons including
officers of the.department. However, during the remand proceedings, the
Appellant threugh their Advocate Shri Amal Dave's letter no. NIL dated
26.10.2023 and dated 01.11.2023 submitted that they wish to Cross
Examination only two Panch witnesses in connection with the Panchnama
Proceedings of 09.12.2016 and they did not want to cross examine other persons.
Accordingly, by  following the Hon'ble CESTAT's directions, the Cross
Examination of both the Panchas (1) Shri Javedbhai Rajakbhai Patel (2) Shri
Makki Rafikbhai Hakka by Shri Amal dave Advocate and Shri Sudhanshu Bissa
on behalf of Shri Yasin Habib Salat, Proprictor of M/s. Taj Mexi Ghar, Upleta
was condud-eted' -(}ﬁ-‘ 04/01/2024. During the Cross Examination, Javedbhai
Rajakbhai Patel and—Shm Makki Rafikbhai Hakka interalia stated that they were
called for by-a- cus«toms officer while both of them were on the way to Upleta on
highway; thatupon being requested to remain present as Pancha at the premises
they agreed-and remained present; that they left place after 15/20 minutes to
attend a marriage at Upleta and came back when called for; that they were not

present at the time of stock taking and not witnessed weighment of goods on

l
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9.12.2016; that they did not seen the goods and also labels of foreign make on

it. Both of them said that since it was governmental work they signed the
documents. On being asked both of them stated that S/Shri Sarfaraz Abla,
Shakil Ghanchi, Sadig Ghanchi, Mustak Yunusbhai Sharif, Lakhmanbhai

Kanjibhai Panera, Mori Vasim Ibrahim and Rajab Jiva Makwana were present at

a place where they were attending marriage ceremony

2.11

The adjudicating authority after granting personal hearing and

considering the outcome of Cross examination and further submission made by

the Appellant in the matter passed the impugned Order as under:

(i) He confiscated the seized foreign origin goods viz. old & worn clothing
falling under CTH 63090000, weighing 23950 kgs valued at Rs.
16,76,500/-, seized from the godown premises of Shri Hanif Salemohmad
Talu, Proprietor of M/s. Apollo Traders, Upleta, under Section 111(d) of
the Customs Act, 1962,

(ii) he offered the goods, ordered for confiscation, for redemption under
Section 125 (1) of the Customs Act, 1962 upon payment of a fine of
Rs.2,75,000/- (Rupees Two Lakh Seventy-Five Thousand only) in addition
to duties and charges payable under Section 125(2) of the Customs Act,
1962

(ili) he imposed penalty of Rs. 2,00,000/- (Rupees Two Lakhs only) on Shri
Hanif Salemohmad Talu, Proprietor of M/s. Apollo Traders, Upleta, under
Section 112 (a) & Section 112(b) of the Customs Act, 1962.

3. SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned order, the Appellant has filed the present

appeals wherein they have submitted grounds which are as under:

The Appellant submits that the impugned order passed by the Additional
Commissioner is ex-facie illegal and unsustainable, as it is based on
erroneous findings and a disregard of critical evidence and arguments
placed on record. The adjudicating authoﬁty failed to appreciate the
preliminary and final replics of the Appellant and ei‘roneously relied on a
tainted panchnama dated 09.12.2016, despite clear contradictions from
the panch witnesses during cross-examination. The Appellant argues that
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reliance on this panchnama is misplaced, as both panch witnesses
admitted they were not present during the proceedings, attended a village
marriage that day, and signed the panchnama without witnessing the
searc}ﬁif_or examining the goods. This undermines the evidentiary value of

the paﬁchnama ."géntir?:.ély.

The Appellant Pﬁéhligﬁts that there was no evidence on record to establish
that the 23.950 MT of goods allegedly found were uncut foreign-origin
garments, especially since departmental officers admitted to having only
counted bales without opening or examining them. The stock discrepancy
alleged -by the department (23.950 MT) precisely mirrors the shortfall in
cut/mutilated garments and the corresponding alleged excess of uncut
garments, suggesting a clerical or procedural misclassification rather than

deliberate concealment or smuggling.

The Appellant emphasizes that this was a town seizure, and as per settled
law, the burden of proving smuggled or foreign origin lies on the
department, ‘which it has failed to discharge. No Bills of Entry, foreign
brand labels; or any direct evidence was produced linking the goods to
smuggled foreign-origin imports. The panchnama was neither supported

by credible witness testimony nor by physical examination of the goods.

The Appellant -further contends that the Adjudicating Authority erred in
upholding the panchnama merely on the basis of panch signatures,
despite their deposition stating they were unaware of the contents. The
prese\ljle_&jof--the proprietor or staff during the search cannot cure the
procedural-defects, particularly when the panchnama is contradicted by
both -the-witnesses and the proprietor’s statement, which clarified that he
was dttendinga family function during the stock-taking process and did

not witness-the full proceedings.

To support their contentions, the Appellant has relied on the following case

laws; -

B.D. Goelv. Ebrahim Essa Sodha, 2014 (306) E.L.T. 337 (Bom.)
— Held that no charge of smuggling can be sustained when panch witness
contradicts the'pai;it:hr_lama during cross-examination.

Commigsioner of €:Ex. & S.T., Lucknow v. Anand Kumar @ Babu, 2015
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(325) E.L.T. 609 (Tri.-Del.) '
— Tribunal held that panchnama loses evidentiary value when panch
deposes that he was not present during the search and merely signed
documents.
Commissioner of C.Ex., Ahmedabad-Ill v. Baroda Rolling Works, 2009
(238) E.L.T. 495 (Tri.-Ahmd.)
— Held that panchnama drawn in absence of independent witnesses is
unreliable.
Ashok Kumar v. Commissioner of Customs, New Delhi, 2003 (158) E.L.T.
441 (Tri.-Del.)
— Tribunal held that mere signatures on documents by panchas without

witnessing proceedings render the panchnama inadmissible.

The Appellant concludes that no valid seizure can be sustained based on
a panchnama contradicted by its own witnesses, without corroborative
evidence, and in absence of proper examination of the goods. Since the
burden of proof was not discharged by the department, and due process
was not followed, the penalty, confiscation, and findings of -the

adjudicating authority are liable to be set aside in the interest of jl.__i?S'ﬁCE_.

The appellant submits that the proceedings undertaken . by tl:l-e-":";‘-‘.':
department, including the panchnama dated 09. 12.2016'; BIE »
fundamentally flawed as the investigating officers did not physically-
inspect or open the bales to verify whether the goods were indeed uncut,
imported, and of foreign origin. The officers merely counted the bales and
estimated the weight based on average bale weight, which is an unreliable
method of stock verification. This is further corroborated by the deposition
of the panch witnesses during cross-examination, who categorically stated
that they were not present during the panchnama and saw no foreign
labels on the goods. Thus, the foundational evidence of the department's
case stands seriously compromised. The adjudicating authority
erroneously relied solely on the fact that the appellant’s proprietor had
signed the panchnama without considering whether proper procedure was
followed, especially given the gravity of smuggling allegations, which

require strict adherence to due process and evidentiary standards.

The appellant contends that estimating stock by visual inspection or bale

count has been consistently held to be inade(iﬁate by various judicial fora.
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In Commr of C. Ex., Haldia v. Shri Badri Narayan Alloys & Steels Ltd.
(2018 : tB) GS'I‘L 79) the Tribunal held that stock-taking must be
supported by we1ghment slips or counting documents, and mere eye-
estimation is 1mpermlss1ble Similar views were upheld in Raika Ispat
Udyog Pvt. Ltd. (2016 (340) E.L.T. 598), Surya Wires Pvt. Ltd. (2021 (376)
E.L.T. 550), Shree Rolling Mill (2021 (377) E.L.T. 883), and others. In the
present case, the bales were not opened and their contents not verified,
making the panchnama proceedings an unreliable and tainted basis for

confiscation.

e Further, the adjudicating authority selectively relied on the appellant’s
admission that goods were procured from various sources to justify
confiscation, while conveniently ignoring the critical point raised by the
appellant that the goods were not uncut but mutilated garments, legally
purchased through documented invoices from local suppliers. The
appellant never admitted that the entire 23.950 MT of goods consisted of
restricted imported goods. The authority’s approach in treating only part

o ”ﬁ\ of the total quantity (23.950 MT out of 53.40 MT) as restricted and
._,; _n_ \\ opnﬁscable while ignoring the remaining 29.450 MT, demonstrates
I

u‘ l@l'consmrcncy and weakens the department’s case.

It is also argued that since the goods were found in the appellant’s
warehouse well outside any customs-notified area the presumption under
law is that they are duty-paid goods. The appellant produced valid
purchase- invoices, and these transactions were duly reflected in their
books -of accounts. In the absence of contrary evidence, the burden to
prove smuggled nature of the goods lies squarely on the department. In
this context, reliance is placed on A.K. Hamsa Mohideen v. Commissioner
of Customs, Chennéi (2004 (171) E.L.T. 327), where the Tribunal, upheld
by the Madras: lrhgh sCourt in 2012 (276) E.L.T. 503, held that for non-
notified goods, rn%re forelgn origin is not sufficient to allege smuggling; the
department.-must discharge the burden of proof. Similar views were
adopted in S@gibhavapa v. Commissioner of Customs, Indore (2003 (158)
E.L.T. 652), V-:-'-Myniyg_nd-i (2004 (167) E.L.T. 215), and Ashok Premji Patel
(2003 {157)-E-L.T.. 568).

e Regarding the ecredibility of panchnama proceedings, the appellant

strongly disputes-the conclusion of the adjudicating authority that the
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depositions of the panchas are an afterthought. The panch witnesses,
brought by the department itself, testified under oath that they were not
present during the inspection. Disregarding their testimony without
summoning or cross-examining the investigating officers under Section
138B of the Customs Act is unjustified. The law requires due weight to be
given to the testimony of witnesses whose examination-in-chief is not
challenged or disproved. The adjudicating authority's presumption that
the officers would not have chosen unwilling panchas lacks factual basis
and fails to rebut the direct contradiction posed by the panchas'

depositions.

The appellant further contends that penalty under Sections 112(a) and
112(b) of the Customs Act is wholly unwarranted. Section 112(a) applies
only when an act or omission renders goods liable for confiscation under
Section 111. Since the confiscation itself is based on flawed proceedings
and unproven allegations, no penalty can be imposed under this provision.
Section 112(b), which applies when a person is knowingly concerned with
goods liable to confiscation, also has no application here as the show cause
notice failed to show how the appellant had knowledge or reason to believe
the goods were of smuggled nature. There is no evidence that the appellant

was involved in smuggling, nor any specific act of concealment or ii_-legél'?.'_“

handling as required under this clause. 2 A,

The principles laid down by the Hon’ble Supreme Court in Hindustaﬁ Steel |
Ltd. v. State of Orissa (1978 ELT J159) are applicable in the present case.
The Court held that penalty should not be imposed merely because it is
lawful to do so. It must be shown that the person acted with contumacious
intent or deliberate defiance of law. Where conduct is bona fide or due to
a genuine misunderstanding, no penalty should be imposed. In this case,
the appellant acted based on valid purchase documents, and there is no

evidence of intent to violate any provision of law.

Lastly, the appellant submits that the adjudicating authority acted beyond
jurisdiction by invoking Section 125(2) of the Customs Act to impose a
duty liability, despite there being no such proposal in the show cause
notice. The scope of adjudication cannot exé'_g&:ed the show cause notice,
and therefore, the order demanding duties iq;iaddiﬁ_on to rédemption fine

is bad in law and deserves to be set aside.
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PERSONAL HEARING:

4. Personal heanng was held on 06.06.2025, following the principles
of natural justice wherein Shri Sudhanshu Bissa and Shri Amal Dave, Advocate,
appeared for the hearing and re-iterated the submission made at the time of

filing the appeal.

DISCUSSION AND FINDINGS:

5. I have carefully gone through the case records, impugned order
passed by the Additional Commissioner, Customs (Preventive), Jamnagar and

the defense put forth by the Appellant in their appeal.

5.1 On going through the material on record, I find that following issues

required to be decided in the present appeals which are as follows:

(i) Whether the adjudicating authority, in the remand proceedings, correctly
Lk —,-..gp;;{e(:lated the evidence adduced during cross-examination of the Panchas and
S
Iy '}ﬁh}{hﬁﬁr its findings are sustainable in light of the CESTAT's specific directions.

Ts
%
1 -

ether the department has successfully discharged its burden of proving

“‘"--* Alleged illegal import/smuggling of goods.

(iii) Whether the confiscation of goods and imposition of penalties under Section

112(a) and (b) of the Customs Act, 1962, are justified.

(iv) Whether the impugned order suffers from a violation of the principles of

natural justice and is a non-speaking order.

5.2 [ find that the Hon'ble CESTAT, Ahmedabad, in its Final Order No.
A/11322-11328/2022 dated 31.10.2022, explicitly remanded the matter,
specifically directing the adjudicating authority to allow cross-examination of
witnesses and to decide the case afresh. This remand was based on the
observation that the department's case relied solely on the Panchnama and
statements of witnesses whose cross-examination was crucial. The cross-
examination of Panchas (Javedbhai Rajakbhai Patel and Shri Makki Rafikbhai
Hakka) on 04.01.2024 yicldeg critical information:
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e Both Panchas stated they were not present when the Panchnama was
drawn, and were elsewhere.
e They admitted to signing the Panchnama only because they were asked to
do so by Customs Officers, without knowing its contents or the quantities
involved.

e They denied seeing the seized goods physically.

5.3 These depositions directly contradict the evidentiary value and
sanctity of the Panchnama. A Panchnama drawn in the absence of independent
witnesses, or where the witnesses have no knowledge of its contents,’ loses its
evidentiary value. The Hon'ble Bombay High Court in B.D. Goel vs Ebrahim Essa
Sodha [2014 (306) E.L.T. 337 (Bom.)] held that the assessee cannot be charged
with smuggling solely based on a Panchnama where cross-examination reveals
contradictions. Similarly, in Anand Kumar vs Commissioner of C. Ex. & S.T.,

Lucknow [2015 (325) E.L.T. 609 (Tri. - Del.)], it was held that if Panchas were

not present during the proceedings, no sanctity can be attributed to such™

Panchnama.

5.4 The adjudicating authority, in the impugned order, dismisses these 1

critical depositions by merely stating they are "insufficient to prove that the

Panchnama proceeding was incorrect”. This is a clear misappreciation of -

evidence and a failure to adhere to the spirit of the CESTAT's remand order.
When the very foundation of the department's case (the Panchnama) is shaken
by the direct testimony of the Panchas themselves, the burden shifts back
squarely to the department to provide irrefutable evidence of illegal import. The

adjudicating authority cannot simply discard such crucial evidence.

5.5 In cases of seizure of goods outside the Customs area, the initial
burden is on the department to prove that the goods are smuggled/illegally
imported. Once a credible Panchnama is drawn, the burden may shift to the
Appellant. However, when the Panchnama itself is rendered unreliable by cross-

examination, the primary burden remains with the department.

5.6 The department's only other assertion is that the goods had "foreign
labels" and were "uncut/unmutilated,” which indicates imported nature.
However, the Appellants claimed to have purchased these goods locally and even
provided purchase bills. The department's bald assertion that these local
purchase bills are "not in the nature of import documents, and therefore, the
invoices cannot be accepted” without providing any evidence of their falsity or

contradiction, is insufficient. The Hon'ble Madras High Court in Commissioner
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of Customs, Chennal Vs. A.K. Hamsa Mohideen [2004 (171) E.L.T. 327 (Tri. -
Chennai)] held that if the ~department fails to produce any evidence to prove
smuggling, the order of conﬁscatlon and penalty cannot be sustained. Since the
Panchnama ié discredited, and the department has not provided any other
concrete evidénce (such as import documents, foreign suppliers, or intelligence
reports) to préve that these specific goods were illegally imported, it has failed to

discharge its burden of proof.

5.7 Confiscation under Section 111 and penalties under Section 112 of
the Customs Act, 1962 are contingent upon the goods being illegally imported or
smuggled. If the department fails to prove the fundamental allegation of illegal
import/smuggling, then the goods cannot be held liable for confiscation, and

consequently, no penalties can be imposed.

5.8 Given the infirmities in the Panchnama and the department's failure
to independently prove the imported or smuggled nature of the goods, the very
basis for confiscation and penalties collapses. There can be no question of mens

rea (intentionality) for smuggling when smuggling itself has not been proven.

The CESTAT remanded the matter specifically to allow cross-

A ,. @E\atmn and to decnde the case afresh. While cross-examination was

oned order.” The ‘adjudiggting authority was bound to give proper weight and
reasoning to the croés—ekamination evidence, especially when it directly
impeaches the primary evidence. This amounts to a failure to follow the remand

directions adequately and conscquently a violation of natural justice.

6. In view of the detaﬂed discussions and findings above, I find that the
impugned order passed by the adjudicating authority is legally unsustainable.
The adjudwatmg aughorlty has failed to correctly appreciate the crucial evidence
that emerged dUI_'IFI'_l_g t;he cross -examination of the Panch wﬂ;ncsses which
significantly weakeped t_he evidentiary value of the Panchnama. Consequently,
the department ﬁ&}s fajléq tb_ discharée its burden of proving the illegal

import/smuggling of go_o‘ds.

7. In exercise of the powers conferred under Section 128A of the

Customs Act, 1962, | pass the following order:
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(i) 1  hereby set aside the Order-in-Original No. 22/Additional
Commissioner/2023-24 dated 20.02.2024.

(ii) I hold that the department has failed to establish that the seized goods were

illegally imported or smuggled into India.

(iii) Consequently, the confiscation of 23950 kgs of old and worn clothing valued
at Rs. 16,76,500/- and redemption fine of Rs 2,75,000/- are hereby set aside.

(iv) The penalty of Rs. 2,00,000/- imposed on Hanif Salemohmad Talu, Proprietor
of M/s. Apollo Traders, Upleta under Section 112(a) and (b) of the Customs Act,
1962, is hereby set aside.

(v) Any amounts deposited by the Appellants towards redemption fine or
penalties shall be refunded to them with applicable interest, in accordance with

law.

P T O
/é'\';a ). {",-'b
.//-— Yhe appeal filed by the appellant is hereby allowed.
ur’ . %

[2 ] £33 ‘
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(AMIT GUPT. :
Commissioner (Appeals),

Customs, Ahmedabad

F. No. S/49-36/CUS/JMN/2024- 2// Date: 04.07.2025
6
By Registered post A.D/E-Mail '903
: JAYTESTED
To, in .
Shri Hanif Salemohmad Talu, — R‘”TEND,E;;
Proprietor of M/s Apollo Traders, i i"f**"f’(:":f\'?;‘ A;:T&;Agﬂo
Near Nilkanth Petrol Pump, CcuUSTOMS (APPEALS)
Dhoraji Road, NH — 8A, Upleta.
Cop
The Chief Commissioner of Customs, Gujarat, Custom House,
Ahmedabad.
2. The Principal Commissioner of Customs (Preventive), Jamnagar.
3. The Additional Commissioner of Customs (Preventive), Jamnagar.

4. Guard File.
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