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1 rcYftvsqfr+ffisrfr{r} frS tw d A qrft { ffi trr 16 cr$ fr<r rrrr Q.

3

This copy is granted free of cost for the private use of the p€ rson to whom it is issued

trcr{6 qffft{q 1e62 ff sm rzs ff * (1) (cw {rilft-o } irtrri ftcfr&d nFrd +
qrc-fr + rq;E i +it qfr 6r aGn + qc+ + .n{d r{W m<n fr * qs qGcr ff nfr ff
rrfte i s q-fr+ + Biq-< arq-< rR-cZ{ifir sftq 1qr+<t ricfrrfl, R-d {qrfi, t<rqg ftqml
ril-( qFf, i-t ffi + SntFrT qr*<t r<c m rfi+ t.
Under Section 129 DD(1) of the Customs Act, 1962 (as ame:rded), in respect of the
following categories of cases, any person aggrieved by this c,rder can prefer a Revision
Application to The Additional secretary/Joint secretary (Revision Application), Ministry
of Finance, (Department of Revenue) parliament Street, Ne\rr Delhi within 3 months
from the date of communication of the order.

ffifur rqfur qitfiZorder relating to :

(6( A+-i' h sc * qrrrft-d +l qrc

(a) any goods imported on baggage

(q( qrcr fr qnrm r-<i t( frfi ErEr t cr<r rcr +fr-{ qrce t sa* rr<rar HFt q'( vilft r rg
sFr qT irfr qEr{ F4I{ c-( s-flt qr+ h Rq qtft( qre veft n ilr+ T( qr sr rErq FrFr y(
lr*ft qq qrq ff qrrr i qEB-il rre t rff fr.
any goods loaded a n a conveyance for importation into India, but which are not
unloaded at their place of destination in India or so much of the quantity of such goods
as has not been unloaded at any such destination if goods unloaded at such destination
are short of the quantity required to be unloaded at that des,:ination.

(r( Srr{-or arftft{c, 1962 h {Hrl x iflfi s{+ {+{ firg rq ftifr t a-6r trfr Errfr ft

Payment of drawback as provided in Ch apter X of Customs A:t, 1962 and the rules
made thereu nder.

s-{oc!r il+<-{ qa 6116 ftqqs-ft i ftftfits $Fq t Yqd lF({r:$n ffi {fllT si{ff qiq
fi qr1nft dt w h qrc ffi&d rrq-qril dqtr A+ qftq ,

The revision application should be in such form and shall be,rerified in such manner as
may be specified in the relevant rules and should be accompanied by :

(o +'ff \r,Fr.1870 i rq d'.6 {tq+ 1 } qfi'{ ffii' frq n1 {tsr w qrtqr ff I
qfrct, ffi C"F yfr t c=nfi t+ ff qrflT{ t-6 Et'e wn An qrftq.

(a) 4 copies of this order, bearing Court Fee Stamp of paise fift\, only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1t!70.

(q) ela-a (6rH h qqFtl FM {q qe{r ff a rftri, <fr fr
4 copies of the Order-in-Original , in addition to relevant documents, if any

Sntsq + frq qT+<a ff a yftci

(c) 4 copies of the Application for Revision.

(q) 5-r$wr qr+fi Erl-t6t}+R'C ffqru-o'qftRqq , 1952 (cfi d{iftO + MR-d,ftq + irqr#E
ftn,Er<,srff dn frfrF rr+ h qft{ t qfr{ qrdr t { t zool-(scg * rt qr+)?n r.1ooo/-(6cg\r{ErR
qr* ), +{r ff {rc-dr il, t rq fuc grcm h rqrFm Tdra ff.qr.6 ff + Tftci. qfr

15w,, 
qirn rqr

qNr, qqrqT rrqT <a ff <rRr +r scS \rr wc vr rrfr r.r fr A N ts h 6c + {.200/_ dk qE q-6 qre
+ qenAAffn + 6c + r.1ooo/-

The duplicate copy of the T.R.6 ch allan evidencing payment oiRs .200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under
the Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the
fee prescribed in the Custom s Act, 1962 (as amended) for f ling a Revision Application
If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees

akh ruperes, the fee is Rs.lOOO/-.
or less, fees as Rs.200/- and if it is m

2.

I

q-fi{Ift.

(b)

(b)

c.r)

II
(d)

i,/
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frqr{-ia,, +ftq ssr< cJ"6 q +4r +-{

ffiftq 3rfu6-{q, qM ffi{ fr6

(sft {fr'q, q-6qrft trq-{, F-r'a fi-rerc+trt

5q, 3rsrqr, 3rEqqr{r{- 3 B 0016

5

cf)

(a)

(q)

(b)

qfv t (qfu( qrfifr i q6t Rift 6qrt6 cB$rft Erfl qifi ,rqr qw at< <nr d{n rr{[
T{r <s ff r.6,r qirrr imr <{qg t qfrt il fr; <t ESR tcg.

0r)

(c)

(c)

(d )

6
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{E {-. 2 + ifft{ Skd rffifr i srqr.IT arar qrqd } (i?a t cR ttt qfr w qrtr fr

cr{d c-{W r(ilr fr fr t *cr{6 qfuft{5 tgez 6l rrcr rzs q (1) } 3r*{ sfd ff.C.-
g t frcr{-o', Arfrq BmE {w +( +rt rr qfu qfrtr<c + crr ffikir ce q{ ir+q

r< rrt d

In respect of cases other than these mentioned under item 2 above, any person

aggrieved by this order can file an appeal under Section 129 A(1) of the Customs Act,

1962 in form C.A.-3 before the Cttstoms, Excise and Service Tax Appellate Tribunal at

the following address :

Customs, Excise & Service Tax ApPellate

Tribuna l, west zonal Bench

2"d Floor, Bahumali Bhavan,

Nr.Girdhar Naga r Bridge, Asarwa,

Ahmedabad- 380 016

*qqf6 qGftqq, 1e62 ft sr<I 12e g (6) + qtrH, mqr{ffi qfufrq-q, rsez ff Err 12e

q (1) + q+{ q+d * qM ffitu{ go tvr Ai qrfu-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 1 2e A (1)

of the Customs Act, 1962 shall be accompanied by a fee of -

qfr( t nqfud fiTn t q-{i At6 mqrgfr qffi Era qiTr ?r{n {6 dfr arrq drr

rrcr ?is ff <r'q ctq qnr 6qg cr s(+ 5q t A cfi EFR fiq.

where the amount of duty and interest demanded and penalty levi ed by any officer of

Customs in the case to which the appeal relates is five Iakh rupees or less, one

thousand rupees;

qftm + (qfrrd qrqn t s-fl Frft ft{r5m' irffi am riTr rrqr 1w at< ert drIT (rnqT

rcr fi fi rtc qtq qrc. 6cg t qBr A tfu{ dq} Yqrfi qftI t qB-r t d fr; ciq ErK

rcg

where the amount of duty and interest demanded and penalty levied by any officer of

customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees;

where the amount of duty and interest demanded and pena Ity levied by any officer of

customs in the case to which the appeal retates is more than fifty lakh rupees, ten

thousand rupees

rq 3.r*r t fti-a 3{fur..r h qrq+, cit,rI {ra i "/"t o 3r.-r;r,r} q', T {6 qr,JFd qa a-e B-+r< t 7, l.r ae + %10 3r-.I dA 'r,, T{i

+-{d .s B-drE t ?, 3rft{ rtIT qrrgn I

An appeal against this order shall lie before the Tribunal on payment o

or duty and penalty are in dispute, or penalty, where penalty alone is

srqBft{{ ft sra tzs (q1 t s<,id qftq rrB-r<qr h rq$ Erc( r+fi qr+fi Ta- 1+"; i-+ a{rt{r tF{qcr
.r-dMfrtgrtt t ftg<r ftft v-< vfi-sm fi ftq ftq .rq qftq : - qqfl 6e) q+{ cr qr}<+ q-r t.r rgr+f<

hftqEr+t+t+fi h trq rqt cts (t sr {6 * drr A+ qrRq.

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

I or an application shall be accompanied by a fee of five Hundred rupees

f 1oo/o of the duty demanded where duty
rn dispute.

(b) for restoration oi..af\ePPea

oRDER IN APPEAL

o2da?^fll
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M/s Shri Jagdamba Polymers Ltd. situated at Harmony, 4th Floor,l 5/A Shree

Vidhyanagar Co-op. Housing Society Ltd., Opp. NABARD, Nr. Usmanpura Garden,

Ahmedabad (hereinafter referred to as 'the Appellant') have filed the present appeal

challenging order-in-original No. 10/DC/tcD-sND/2024-25, dated 07.oB.2oz4 (hereinafter

referred to as 'the impugned order') passed by the Deputy conmissionel customs, lcD
Sanand, Ahmedabad (hereinafter referred to as'the adjudicating authority').

2. Facts of the case, in brief, the Appellant had importad goods under Advance

Authorrsation by availing the exemption under Notification Nr>. 1g/201s-cus under the

following Bills of Entry:

TABLE - I

Bill of Entry
No.

IGST Paid
ln Rs.

Amount of
lnterest (ln Rs.)

20,02,780t-

24,63,901t-
15,13,831/-
8,34,212t-

18,41,082t-
12,96,927t-
10,14,988/-
24,71,794t-
13,12,201t-
20,02,968t-
12,31 ,957t-
13,25,285t-

11 ,98,711t-
2,05,10,637t-

filed by the Appeltant vide

here r referred to as

3807694 23,34,019t-

29 73,955t-
03 19 34,693/-

10,68 939/-
21 ,93,911t-
15 01 359/-
11,74,979t-

30 11 867t-
16,20,001t-

'10
25,78,778t-
14,82,572t-
17,15,351t-

9419938 17,50,818t-
TOTAL

2.3 The adjudicating authority rejected the refund claim
Order-in-Originat No. 1 0/DC/|CD-SND/2024_2S dated 07 .OB.2OZ4

the 'impugned order'l

:
i
i

2 1 The 'pre-import' condition in respect of all the imporls had not been fulfilled and
all the above Bills of Entry were re-assessed in terms of Circular No. 16/2023-Cus wherein
it was clarified that in all similar cases the Bills of Entry may be re-called and re-assessed
for imposition of IGST. Upon re-assessment, the systems created a challan for payment of
IGST along with interest and the Appellant paid interest amountirrg to Rs. 2,05,10,637/-.

2 2 The Apperrant fired refund of Rs. 2,05,10,637/- with the Deputy commissioner,
customs, lcD sanand, Ahmedabad on the ground that there was no provision under section
3 of Customs Tariff Act for charge of interest in respect of IGST. While claiming the refund,

the Appellant had placed reliance on the case of M/s Mahindra 8 Mahindra Ltd. reported at
(2023) 3 centax 261 (Bom) which had been upherd by the Hon,b e supreme court.

---/&

Sr.

No.
Bill of Entry

Date

30.10.2017
02 10.01.20184748655

6219494 02.05.2018
04 6280843 07.05.2018

15.12.2017
06 16,10.2017

16.10.2017
08 29.01 .2018

4419476

3640313
3641899
4983183

6404909
5343413

16.05.2018
11 04 01 .2018
12

4674303

26.05.2018
1.)

26.12.2018

*

05.

07.

l

{\
.t

i l

01.

09. 24 02.2018

6544903

$ -/
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3. Being aggrieved with the impr

the Appellant have filed the present appeal.

and filed detailed submisslons as given bel

IGST was leviable under Section 3(

12 of the Customs Act. Reliance 
I

lndustries Ltd. reported at 1999 (11

Ltd. reported at(2023) 3 Centax 26

lnterest can be levied and charged

levies and charges the tax makes

was placed on the case law of M/i

Centax 261 (Bom), M/s Ukai Pradf

a|2011 (271) ELr 32 (Guj) and ordf

in the case of M/s lndia Carbon Lt!

There were no provisions under SJ

of interest and as such no interest

was placed on the case laws of Mf

Centax 261 (Bom) and M/s A R Su

212 (Bom),

Even if the SLP is dismissed, it is a

within the meaning of Article 141 ol

been passed;

The order daled 28.07 .2023 of the

Diary No. 1882412023 in the case

and is a declaration of law by the

Article 141 of the Constitution o

Kunhayammed V/s State of Keri

I nstruction F. No. 27 6 I 1 1 41201 s-Cl

F i',.The order dated28.07.2023 of the I

as the department had filed Reviet

: . order. lf the order dated 28.7 .2023'

filed against the said order in light
' 

CX.SAdated 9-2-2016;

> Theorderdated 15.O92022of Hon

order dated 28.7 .2023 of the Hon'b

No. 1882412023 in the case of [\

dismissal of SLP had been assignt

the doctrine of merger. Reliance t

s/4 9- 1 78lC U S I AHD t2024 -25

[gned order passed by the adjudicating authority.

ltney nave, inter-alia, raised various contentions

Ow in support of their claims:

[) 
of the Customs Tariff Act and not under Section

fas 
Olaced on the case laws of M/s Hyderabad

fB) 
ELT 321 (SC) and M/s Mahindra & Mahindra

l1 (Bom);

on delayed payment of tax only if the statute that

a substantive provision in this behalf. Reliance

Mahindra & Mahindra Ltd. reported al (2023) 3

lsh Sahakari Khand Udyog Mandli Ltd reported

pr dated 16.7 .1997 of the Hon'ble Supreme Court

iction 3(12) of the Customs Tariff Act for charge

could have been charged in the case. Reliance

5 Mahindra & Mahindra Ltd. reported at (2023) 3

lphonates Pvt. Ltd. reported at 12025) 29 Centax

declaration of law by the Hon'ble Supreme Court

Ithe Constitution of lndia if a speaking order has

fon'ble 
Supreme Court in Special Leave Petitron

pf M/s Mahindra & Mahindra is a speaking order

Hon'ble Supreme Court within the meaning of

I tndia. Retrance was placed on the case of

fla 
reported al 2001 (129) ELT '11 (SC) and

l.8A 
dated 9-2-2016,

f 
on'ble Supreme Court is not rn limine in as much

ir Petition Diary No. 4119512023 against the said

l,tas 
in limine, no review petition would have been

lof the Board's lnstruction F. No. 276111412015-

I

I

f 

ble HiOh Court of Bombay stood merged with the

fe 
Supreme Court in Specral Leave Petrtion Drary

h/s lvlahindra & Mahindra since the reason for
I

fd 
and the same was a speaking order attracting

lvas placed on Hon'ble Supreme Court in order

dated 8.3.2011 in the case of Gangadhara Palo v/s The Revenue Divisional officer

&Anr (C.A. No. 5280/2006), M/s CaryaireEquipments lndia Ltd. reported at 2005

(179) ELT 522 (All) and M/s Pernod Ricard lndia (P) Ltd. reported at 2010 (256) ELT

161 (SC);

The ratio of the case of M/s Atul Kaushik reported a|2015 (330) ELT 417 (T) is not

applicable to the facts of the case at hand,

J&



Reliance on the case laws of M/s Bangalore Jute Factory reported a|1992 (57) ELT

3 (SC), lvis lndian Oil Company Ltd. reported atAlR 2019 Supreme Court 3173, M/s

J K Synthetics Ltd. reported at (199a) 4 SCC 276 anrl M/s lndian carbide Ltd.

reported at (1997) 6 SCC 479 by the adjudicating auth,lrity was mis-placed in as

much as the said case laws dealt with different statutss than the statute under

consideration. The fact of the case at hand is that thtr present case deals with

interpretation of Section 3 of the Customs Tariff Act with regard to applicability of

interest and the Hon'ble High court of Bombay has al'eady interpreted the said

provision in the same context in the case of M/s Mahincra & Mahindra Ltd. in writ

Petition No. 1848 of 2009. The appeal filed by the department against the said

judgment stands dismissed by the Hon'ble Supreme Court and also the Review

Petition filed by the department agarnst such dismissal slands dismissed;

civil Appeat No. 1022 of 2014filed by M/s Valecha Engineering Ltd. againstthe order

of the Hon'ble High Court of Bombay was dismissed by the Hon'ble Supreme court

vide order dated 4.11 .2019 only on the ground of non-prosecution and as such the

order dated 4.11 2019 of the Hon'ble Supreme Court is n,)t a law declared within the

meaning of Article '141 of Constitution as opposed to that in the case of M/s Mahindra

& Mahindra Ltd;

It is no longer res integra that the levies under Section 3 of the Customs Tariff Act

cannot be considered as a levy under Section 12 of tlte Customs Act. The said

position of law is enunciated by the Hon'ble Supreme Court in the case of M/s

Hyderabad lndustries Ltd. reported at I 999 (108) ELT 321 (SC) and further reiterated

by the Hon'ble High Court of Bombay in the case of M/s Mahindra & Mahindra Ltd.

in Writ Petition No. 1848 of 2009 reported al(2023) 3 Centax 261 (Bom.);

Section 2 (15) of the Customs Act defines the term'dutl as'the duty leviable under

this Act which is the Customs Act and not the Customs Tariff Act which is a distinct

Act. As opposed to such language employed in Section 2(15) ol the Customs Act,

Section 3(12) of the Customs Tariff Act refers to the duty chargeable under Section

3 of the Customs Tariff Act which is distinct from the duty c efined under Section 2(15)

'of the Customs Act. Thus, the provisions of Customs Act would not apply to duty

payable under the Customs Tariff Act.;

Section '12 of the Customs Act refers to both lmport and Export Duties and as such

the plural term 'duties' has been used, whereas, Sections 15 & 16 refer to singular

duty (import duty for Section 15 and export duty for Section 16) and as such the

singular term 'duty'has been used;

The substitution of Section 3 (12) ot the Customs Ta riff l\ct vide Section 106 of the

Finance (No. 2) Act which has been enacted on 16.08.2C24 in itself establishes that

prior to '16.08.2024 there was no provision for chargingr of interest. ln the instant

case, the matter pertains to a period prior to 16.08.202,1 and as such the interest

collected by the department is without authority of law ard is simply in the nature of

deposit which is required to be returned forthwith;

The powers emanating from Section 25 (1) of the Custorns Act are restricted to the

act of exempting a part or whole of the duty. There is nothing in the said statute which

empowers the department to create the liability of interer;t by virtue of a notification

especially in light of the fact that no statutory provision frr interest has been made

.i't
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with respect to the levles under Section 3 of the Customs Tariff Act. ln such

circumstances, the interest referred to in the said notification and resultantly in the

Bond under Section 143 qf the Customs Act is only for the purpose of Basic Customs

Duty leviable under Section 12 of the Customs Act read with Section 2 of the

Customs Tariff Act and not with respect to the levies under Section 3 of the Customs

Tariff Act;

ln absence of any provision to charge interest on the levies under Section 3 of the

Customs Tariff Act, the interest recovered from them assumes the nature of collection

without the authority of law. lt is a settled matter of law that any amount collected

without the authority of law cannot be retained and has to be returned forthwith.

Reliance was placed on the case laws of M/s G B Engineers reported at 2016 (43)

STR 345 (Jhar) and M/s KVR Construction reported a|2012 (26) STR 195 (Kar) as

affirmed by the Hon'ble Supreme Court as reported a|2018 (14) GSTL J70 (SC)

PERSONAL HEARING:-

4. Personal hearing in the matter was held on 08.05 2025, wherein Shri John

Christian and Shri Ashish Jain, Consultants appeared for hearrng on behalf of the Appellant

and they reiterated the submissions made in appeal memorandum and placed on record the

case law of M/s A R Sulphonates Pvt Ltd. repofted at (2025) 2 tax 212 (Bom)

DISCUSSION & FINDINGS:- ! ! ','l

,;\ €aB
.,4
1i,'

The Appellant have filed the present a 02024. The date of

communication of the impugned order dated 07.08.2024 have been shown as 07 08.2024

Thus, the appeals have been filed within normal period of 60 days, as stipulated under

Section 128 (1) of the Customs Act, 1962. As the appeal has been filed against refund of

interest on the IGST amount, pre-deposit under the provisions of Section '129E is not

required. As the appeal have been filed within the stipulated time-limit, the said appeal have

been admitted and being taken up for disposal on merits.

6. I have carefully examined the impugned order, the appeal memorandum filed

by the Appellant, their submissions during the hearing, and the documents and evidence on

record. The brief issue for determination is whether interest is chargeable on the levy of

IGST,

7. lt is a well-established legal principle that interest on delayed payment of tax

can be levied only if the statute imposing the tax contains a specific provision authortzing

such levy. This position is supported by the order dated 16.7.'l 997 in the cases of M/s lndian

Carbon Ltd and M/s Ukai Pradesh Sahakai Khand Udyog Mandli Ltd., rcpofied a12011 (27 1)

ELT 32 (Guj).

';'

5

7.1 There is no dispute that IGST is leviable under Section 3 (7) of the Customs

Tariff Act. However, for the imposition of interest or penalty, corresponding provisions must

exist under Section 3 of the Act. 
{he 

recovery mechanism outlined in sub-section (12) of

_Jl--l oroo 7 ^,.,?



Section 3 does not provide for charging interest or imposing penalties. A comparison

between the substituted Section 3 (12) and its earlier version clearly illustrates this point.

Both versions are reproduced below for ease of reference:

Statute prior to substitution i.e. before 1 6,8, 2024

The provisions of the Customs Act, 1962 (52 of 1962) and the rules and

regulations made thereunder, including those relatinq to drawbacks. refunds

and exemption from duties shall, so far as may be, apply to the duty or tax or

cess, as the case may be, chargeable under this secrion as they apply in

relation to the duties leviable under that Act.l

J a ue after substitution i.e. after 16.8.2024t t

"The provisions of the Customs Act, 1962 and all rules ar d regulations made

thereunder, including but not limited to those relating to the date for

determination of rate of dufy assessment, non-levy, short-levy, refunds,

xemptions, tfief.st, recoverv. appe tlties shall, as far as

ay be, apply to the duty or tax or cess, as the case may bz, chargeable under

ls section as they apply in relation to duties leviable under that Act or all rules

r regulations made thereunder, as the case may be."

A comparison between the substituted statute and the existing statute clearly

demonstrates that the provisions for charging interest and impos;ing penalties in relation to

the levy of IGST under Section 3 (7) of the Customs Tariff Act wer€ introduced only with effect

from 16.08-2024. Prior to this substitution, no such provisions e>:isted under Section 3 (12)

of the Customs Tariff Act.

7.2 The amended Section 3 (12) of the Customs Tariff A,ct is prospective in nature,

and accordingly, the provision for charging interest applies only rvith effect from 16.8.2024,

This view is supported by the judgment in the case of M/s A R Sulphonates Pvt. Ltd., reported

al (2025) 29 Centax 212 (Bom), where the Hon'ble High Court of Bombay observed as

follows:

"66. Fufther, as far as the applicability of Section 3 (12), after its amendment

by Finance (No. 2) Act, 2024, dated 16th August, 2024, is concemed, it would
be appropriate to first refer to the provisions of the amended Secflon 3 (12) of
the Tariff Act. Amended Secfion 3 (12) ot the Tariff Act reads as under:-

"12:- The provisions of the Customs Ac[ 1962 (52 tf 1962) and
all rules and regulations made thereunder, inclu'ling but not
limited to those relating to the date for determination of rate of
duty, assessment, nontevy, shoft levy, refunds, exemptions,

interest, recovery, appeals, offences and penalties shall, as far
as may be, apply to the duty or tax or cess, as fhe c,ase may be,

chargeable under this secfion as they apply in relarion to duties
leviable under that Act or all rules or regulettions made
thereunder, as lhe case may be."

67. ln our view. the amended Secfion 3 fi2) of the Taiff Lct is orospective in
uld applv onlv with effect from 16th Auoust. .2024."nature and wo

ltz Page 8 of 13
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7.3 The question of whether there exists a provision for charging interest and

imposing penalty for levies under Section 3 of the Customs Tariff Act is no longer res integra.

The Hon'ble High Court of Bombay, in the case of M/s Mahindra & Mahindra Ltd , reported

at (2023) 3 Centax 261 (Bom), has ruled that imposition of penalty and charging of interest

under Section 3 (6) of the Customs Tariff Act [now renumbered as Section 3 (12)] is not

sustainable for duties leviable under Section 3 of the Act. This ruling was upheld by the

Hon'ble Supreme Court by order daled 28.07 .2023 in Special Leave Petition (Civil) Diary No

18824t2023. Furthermore, the Review Petition filed by the department against this ordSly.a*

dismissed by the Hon'ble Supreme Court by order dated 09.01.2024 in Sl,P,(C) No.

16214t2023.

7.4 The Hon'ble High Court of Bombay has also adhered to the aforemelliO !9'
ruling in the case of M/s A R Sulphonates Pvt. Ltd., reported at (2025) 29 Centax 212 (Bom)

The facts in this case were similar, concerning whether interest could be charged and penalty

imposed for delayed payment of IGST. The Court held that neither interest nor penalty can

be imposed on demands of IGST. ln delivering this judgment, the Hon'ble High Court of

Bombay settled all controversies surrounding the issue. The relevant excerpt from the

judgment, which is self-explanatory, is reproduced below:

"60. ln Mahindra & Mahindra Limited (supra), this Coutt, after going through

the provisions of Section 3 (6) of the Tariff Act and Section 3 A (4) of the Tariff

Act as applicable at the relevant time, held that no specific reference was made

to interest and penalties rn Secflons 3 (6) and 34 (4) of the Taiff Act, which are

substantive provisions and, therefore, imposing tnterest and penalty would be

without the authoity of law. ln the present case, the levy of IGST is under

Secfion 3 (7) of the Taiff Act, and Secllon 3 (12) of the Tariff Act which is

applicabte to the said levy is parimateia to Sections 3 (6) and 3A (4) of the

Taiff Act as refened to in the case of Mahindra & Mahindra Limited (supra). ln

these circumstances, in our view, the said decision is squarely applicable to

the facts of the present case.

61. Fufthef we are unable to accept fhe submisslon s of the Respondents that

the decision in the case of Mahindra &Mahindra Limited (supra) is not

appticable to the facts of the present case slnce it does not interpret Secflon 3

(12) of the Taiff Act. The provisions under consideration before this Courl in

the case of Mahindra & Mahindra Limited (supra) were Sectlons 3 (6) and 3A

(4) of the Taiff Act. tn Mahindra & Mahindra Limited (supra), this Court

interpreted the provisions of Sectlons 3 (6) and 3 A (4) of the Tariff Act, which

are paimateria to the un amended Sectlon 3 (12) ot the Tariff Act, which is in

consideration in the present case. On interpreting Secllons 3 (6) and 3A (4) of

the Taiff Act, this Courl held that when no specific reference was made to

interest and penalties in the said provisions, imposing interest and penalty

would be without the authoity of law. ln these circumstances, in our view, the

ratio of the decision in the case of Mahindra & Mahindra Limited (supra), would

be squarely applicable to the facts ofthe present case.

62. We are also not able to accept the submission of the Respondents that the

provisions of Section 3 (12) use the term "including" and the same implies that

the provisions of the Customs Act will be made applicable to the Tariff Act As

\u



can beseen from the Judgement of this Courl in Mahindret & Mahindra Limrted
(supra), Secllons 3(6) and 3 A(4) of the Taiff Act, which were considered by
this Court in the said Judgement, a/so use the word "including". Despite the

same, this Courl came to the conclusion that, since there was no specific
reference to interest and penalties, imposing interest and penalties would be
without the authoity of law.

63. ln these circumstances, in our view, the submrssion s of the Respondent,
based on the use of the word "including" in Section 3 (12) of the Taiff Act,
cannot be accepted.

67. ln our view, the amended Section 3 (12) ot the Tariff Act is prospective in
nature and would apply only with effect from 16th August, 2024.

69. From the said judgement, it is abundantly clear that .section 3 (12) of the
Tariff Act, as amended by Finance (No. 2) Act, 2024 date,j 16th August, 2024,
would apply only prospectively and would not be applicable to the case of the
Petitioner atall.

70. ln our view, for all the reasons stated hereinabove, the impugned Order, to
the extent that it levies interest and penalty, is without the authoity of law and

liable to quashed and set aside.

ln our view, for all the reasons stated herein above, the said Circular, to the
nt that it seeks to recover interest, isbad in law.

/s

l?

i ,;{
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;g the Hon'ble High court of Bombay has left no room for dcubt in the present case and

has expressly ruled that interest is not chargeable on the levy of IGST.

7 .5 ln vrew of the foregoing, the matter is no longer res integra, and interest cannot

be charged on IGST levied under Section 3(7) of the Customs lrriff Act.

7 6 From the TCEGATE Portal, it is observed that the Appellant has already paid

the interest on the IGST in respect of all thirteen (13) Bills of Enty.

8. ln light of the judicial principles established by the Hon'ble supreme court in
M/s Kamlakshi Finance corporation Ltd I(1991) s5 ELT 433 (sc )1, I am bound to follow the
judgments of the Hon'ble supreme court in M/s Mahindra & Mahindra Ltd (supra) and the

Hon'ble High court of Bombay in M/s A R su/phonales pvt. Ltd, as there is neither a stay

on the operation of these orders nor have they been overruled tc date.

9. Further, I find that the order dated 29.07.2023 of tht: Hon'ble supreme court in

the case of M/s Mahindra & Mahindra tfd [slp (civil) Diary No. 18924 of 20231, reported at
(2023) I Centax 361 (SC), constitutes the law of the land under the provisions of Article 141

of the Constitution of lndia for the following reasons.

a) The SLP filed by the department was oismissed by the Hrrn'ble Supreme court with
detailed reasons, thus constituting a speaking order. This position has been further
clarified in lnstruction F. No.2761114/20i s-cx.8A dated 9-2-2016, the relevant excerpt
of which is reproduced below:

Page 10 of 13
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"tf d at the ln a reasoned
there is still no merge r but rule of 'al discioline and declaration of
law under 141 of the Constitution will applv, The order of
Supreme Court would mean that it has declared the law and in that light

the case was considered not fit for grant of leave."

b) The above position of law has also been laid down in the case of case of Kunhayammed

V/s State of Kerala reported at 2001 (129) ELT 11 (SC) wherein it has been held as

under:

lf the order refusing leave to appeal is a speaking ordeq i.e. gives

reasons for refusing the grant of leave, then the order has two

implications. Firstlv. the statement of law contained in the order is a
declaration of law bv the Suoreme Coutl within the meaninq of Arlicle
141 of the Constitution. Second ly, other than the declaration of law,

whatever is stated in the order are the findings recorded by the Supreme.'

Court which would bind the pafties thereto and also the cour1, tribunal

or authority in any proceedings subsequenl thereto by way of judicial

discipline, the Supreme Court being the Apex CoutT of the country.

c) The Review Petition Diary No. 4119512023 filed by the department against order dated.

28.07.2023 was dismissed by the Hon'ble Supreme Court vide order dated 09.04.2024

d) The order dated 28.07.2023 of the Hon'ble Supreme Court is not rn /imrne stands

established from the very fact that the department had filed Review Petition Diary No

4119512023 against the said order. lf the order dated 28 07.2023 was in limine, no

review petition could have been filed against the said order in light of the Board's

lnstruction F. No. 2761114120'1s-CX.BA dated 09.02.2016.

10. Further, I find that since the department exercised its statutory right of appeal

under Section 130 E of the Customs Act, the dismissal of the appeal whether by a speaking

or non-speaking order invokes the doctrine of merger. My views are supported by the

following case laws:

a) M/s Pernod Ricard lndia (P) Ltd reported at2010 (256) ELT 161 (SC) wherein the

Hon'ble Supreme Court has held as under:

ln our opinion, once a statutory right of appeal is invoked, dismissa/ of appeal

by the Supreme Court, whether by a speaking order or non-speaking order, the

doctine of merger does apply, unlike in the case of dismissal of special leave

to appeal under Article 136 of the Constitution by a non-speaking order.

24. ln the present case, the appe llant preferred statutory appeal under

Section 130E of the Act aoainst order of the Tibunal dated 25th March 2003

and. therefore. the dismissal of appeaI bv this Court thouoh bv a non-soeakino

order. was in exercise of appellate iurisdiction. wherein the merits of the order

impuqned were subiected to iudiciary scrutinv. ln our opinion in the instant

case, the doctine of meroer would be attracted and the appellant ls estopped

from raising the issue of applicability of Rule 6 in their case

Mis Caryaire Equipments lndia Ltd. reported at 2005 (179) ELT 522 (All) wherein the

Hon'ble Allahabad High Court has ruled as under:

b)



22. lt mav be mentioned that dismissal of an SLP without reasons does

not amount to merqer of the judqment oJ the High ,OoJltt in the order of the

Supreme Court vide Kunhavammed v. Stafe of Kerala, ,2001 (129) E.L.T. 11

(S C.) = (2000) 6 SCC 359. However. in our opinion drs mr'ssa/ of an appeal

under Section 35L(b) bv the Supreme Court would amourrt to a merqer even if
C Ihls rs because Afticle 136 of thei

Constitution is not a regular forum of appeal at all. lt is a residuary provision

which entitles the Supreme Court to grant at its discreticn Special Leave to

Appeal from any judgment, decree, order etc. of any Cout or Tibunal in lndia.

This is an exceptional provision in the Constitution which enables the Supreme

Court to inteiere wherever it feels that injustice has been done but it is not an

ordinary forum of appeal at all. ln fact unless leave is granted by the Supreme

Court under Article 136 no appeal is registered. Arlicle 136 is a discretionary
power in the Supreme Couri and it does not confer a ie,ht of appeal upon a
party but merely vests discretion in the Supreme Court to interfere in
exceptional cases vrde State of Bombay v. Rusy Mistry ar'd Another, AIR 1960

SC 397, Municipal Board v. Mahendra, AIR 1982 SC 1293 etc.

23. Article 136 does not confer a ight to appeal at all. ll only confers a right

to apply for a Special Leave to Appeal vide Bharat Bank v'. lts Employees, AIR

7950 SC 88. lt is for this reason that a dismissal of an SLt) does notamountto
merger of the order of the High Coui or the Tribunal vith the order of the

Supreme Courl. The Supreme Court can reject an SLP without even going into

the merits of the case e.g. if it believes that the matter is not so senous as lo
require consideration by the Supreme Court or for any otlter reasons.

24. On the other hand Section 35L provides a reqular for tm of appeal. Hence

if an aooeal under Section 35L is dlsmisse d bv the Suorente Cour7, whether bv
qiving reasons or without aivina reasons in either case. Tf,.e doctine of merqer
will aoolv and the ome nt of the Hiqh Couft or the Tribun into the

iudoment of the Supreme Courl. Hence in our opinion lhe judgment of the

Supreme Couft dismissing the appeal against the orde>r of the CEGAT is
binding on us.

11 . ln view of the foregoing, I find that interest cannol be charged on the levy of

IGST in the absence of any provision in the Customs Tariff Act authorizing the same.

Consequently, the interest recovered in the present case is without legal authority and cannot

be retained by the department; it must be returned or refundec. Therefore, the impugned

order rejecting the Appellant's refund application is unsustainable and is set aside.
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12 Accordingly, I set aside the impugned order and allow the appeal filed by the

Appellant by way of grant of refund as claimed by the Appellant.
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By Registered Post A.D/E-l\tlail

To:

M/s Shri Jagdamba Polymers Ltd.
Harmony, 4th Floor,
'1 5/A Shree Vidhyanagar
Co-op. Housing Society Ltd.,
Opp. NABARD,
Nr. Usmanpura Garden,
Ahmedabad

Copy to:-

;f{ne Chief Commissioner of Customs, Ahmedabad Zone, Cus
Ahmedabad.
The Pr. Commissioner of Customs, Customs House, Ahmedabad
The Deputy/Assistant Commissioner of Customs, ICD- Sanand, Ahmedabad
Guard File.
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