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Under Section 129 DD(1] of the Customs Act, 1062 (as amended), in respect of the r
[ollowing categories of cases, any person aggrieved by this order can prefer a Revision |
Application to The Additional Secretary /Joint Secretary (Revision Application), Ministry of
Finanece, (Nepartment of Revenue] Parliament Street, New Delhi within 3 months from the
date of communication of the arder
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 {a) 'rW goods meurted on lrus{gugt'

uﬁmmﬁmﬁimmmﬁqmﬂmm i m
Wﬂ%mﬁmmmmm |

l.'m-.' pooas loaded In a4 conveyance for impartation into India, but which are not unloaded
(b) tar their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are shert of
At quantity required to be unloaded at that destination.

m | Srgesaitinn, 1062 Sywmmuy auEsTAETERH b dra e e,

(c] | Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder,

[ The revision application should be in such form and shall be verified in such manner as
tay be specified i the relevant rules and should be accompanied by :

)
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(a) | mp:i-t'.s of this order, bearing Court ﬁrt_smm_p ol paise fift v only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870,

(@ TEGGEEG A YaHRT@! 4 faa afg
L 1) —— =
(b} | 4 copies of the Order-ir-Original, in addition to relevant documents, if any |

(m aﬂﬁmﬁﬁqm s wiew |

[-::l 4 copies ol the Application for Revision. J

(W) OEUISTAGTG TR b eg HTem T, 1962 (GuTHRI)
| suvefte, v gqus safloirffwib it adammdss. 200

| (TR TS, 1000/-(FTUTH FAIRHTS
,,mmmammmmmmamma&m. |
TTITTEITS! ST SIS HA P HE A R O R, 200-

Sﬁiﬂﬁwﬁaﬁm 1000/-

(d) | The duplhicate {'.up_-. of the T.R.6 challan n-\'urim'n.;mﬁ pa___i._-m'r_-ret of Rs.200/- (Rupees two
Hundred only) or Rs, 1,000/- (Rupees one thousand only) as the case may be, under (he
Head of other receipts, ‘ees, fines, forfeitures and Miscellaneous [téems being the fee
prescribed in the Customs Act, 1962 (as amended) for filing & Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
] fees as R5.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.
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In respect of cases other than these mentioned under item 2 above, any person aggrieved
n, this arder can file an appeal under Sectior. 129 A{1) of the Customs Act, 1962 in form

>.A.~-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
&ddl’ﬂﬂﬂ
aﬁm*-g?ar ﬁuﬁvmﬁmaﬁ}ﬁum Customs, Excise & Service Tax Appellate
| B ufgdleftadts Tribunal, West Zonal Bench
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TR AT, AT AT, e RUTIRYE, 481 | 274 Floor, Bahumali Bhavan,

a1, HEAGHIG- 28001 6 Nr.Girdhar Nagar Bridge, Asarwa,
Ahmedabad-380 016
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Under Section 129 A (6) of the Cuammr‘._"u.t 1962 un appeal under Section 129 A 1) of

| the Customs Act, 1962 shall be accompanied by a fee ol

| [-‘ﬂ'i Iﬂaﬂmfmm_ﬁm r nmﬁmmmmﬁi

a) |

where the amount of duty and interest demanded and penalty levied by any officer of
(Customs in the case to which the appeal relates is nive lakh rupees or less, one thousand
rupecs,

IE mﬁmzﬁmmumﬁﬁmﬁmmﬂwmm

snTETrEE TRt Rl rTEerEd afte-ga uragwRTay |

S —————— e ——— e e ——— PR

[b}

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the uppeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees |

(1

f— =

(C)

YAt HTe g T R T S U T R T T e 3 N T d U e TG S 1Y
FATIEEEE TR UDE A GHEWIRSTY. |
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" where the amount of duty and interest demanded nnd penalty le vied "tw any officer of
(‘ustoms in the case to which the appedl relates 18 more than Lty lakh rupees, ten
thousand rupees
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An appeal against this order shall lie before the Tribunal on Fluj.fmcm_ﬂ_i 0% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone |
18 10 dispute.

Under section 129 (a) of the said Act, every application m ace before the Appellate
Tribuneal-

fa) in an appeal for grant of stay or for rectification af mistake or for any other purpose; or

(b) for restoration of an appeal or an appheation shall be sccompanied by a fee of live
Hundred rupees,
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ORDER-IN-AFPEAL

Four appeals have been filed by M/s Panchvati Ship Breakers, Plot No.

20, Ship Recyceling Yard, Alang, Dist - Bhavnagar (hereinafter referred to as

“the appellant”) in terms of Section 128 of the Customs Act, 1962 against

the Orders-in-Original [Details as per Table-A) (hereinafter referred to as

“the impugned orders”) passed by the Assistant Commissioner, Customs

Division, Bhavnagar (hercinafter referred to as “the adjudicating
authority”).
Table A
Sr. AppealNo | Bill  of | FAONo. & Date | 010 No. &Date Amount
No Entry  No. of Refund
&Date (in Ks)
credited 1o |
| | the
| C onsumer
Welfare
Fund
01 | S/A9- K11703509 | 495/2519932/SBY72 | S16/CUS-REF/2024- | 615,183
I0/CUS/IMNA202 072020 023 25/08.04,2025
5-26 24/09,02.2024/15.02.
2024
|02 | §/49- | 390743811 | 644/2528174/SBY/2 | S32CUS-REF/2024- | 22422
S4/CUSAMNR02 | 052021 | 023- 25721.04.2025
| 526 24/06.03.2024/08.03,
2024 |
03 Say. 3495763109 | 79172536346/SBY 2 | S34/CUS-REF/2024- | 1.20440 |
06/CUSIMNZ0 | 042021 | 023- 25/21,04.2025 |
25-26 24/20.03.2024/04.04,
2024
04 | SA49- | 4193644729 | 68R/2529658/°SBY/2 | 533/CUS-REF/2024- | 78,38 |
107/C LIS/ IMN/20 :_nr-_..zu:n 023- 25/21.04.2025 ‘
s 25:-26 24104,03,2024/06.03, ‘
(ol Ak 2024
;ﬁ 4 o N o al
2, Briefly stated, facts of the case are that the appellant, having their

-~ Ship Recveling Yard at Plot No. 20, Ship Recyeling Yard, Alang, Dist -

Bhavnagar, had imported vessels for breaking up/recyeling and filed Bills
of Entry as detailed in Table A above under Section 46 of the Customs Act,

1962. They had seclf-assessed the goods viz. Vessels for breaking under
CTH 89.08, Bunkers under CTH 27.10 & Consumables under CTH 98.05

and paid the assessed cusioms duty.
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2.1 There were some dispute with regard to assessment of customs
duty on the Fuel and Oil (Fuel Oil, Marine Gas Qil, Lub. Qil] contained In
Bunker Tanks inside/outside the engine room of the vessel. The appellant
claimed that Fuel and Oil conzained in Bunker Tanks inside/outside the
engine room of the vessel was to be assessed to duty under CTSH 89.08 of
the Customs Tariff Act, 1975 along with the vessel. The Department was of
a view that Fuel and Oil contained in Bunker Tanks were to be assessed to
duty under respective CTH i.e., Chapter 27. Thereafter, the Bills of Entry

were assessed provisionally for want of origina! documents.

2.2 Further, the Hon'ble CESTAT, Ahmedabad, vide its Order No.
A/11792-11851/2022, dated 17.10.2022/01.12.2022 had held that the oil
contained in the Bunkers Tanks in the engine room of the vessel is to be
assessed to duty under CTH 8908, along with the vessel for breaking up.
Further, in view of the aforesaid order of the Hon'ble CESTAT, the
Assistant Commissioner, Customs Division, Bhavnagar vide Final
Assessment Orders as detailed in Table A above held that Bunker Tanks
containing oil are to treated as part of vesscl's machinery and the Oils
contained in them are to be classified under CTH 8908 along with the
vessel. as covered under Para 2(b) of Circular No. 37/96 - Cus, dated
(03.07.1996. The Bills of Entry was finally asscssed vide Final Assessment
Orders as detailed in Table A above passed by the Assistant Commissioner,
Customs Division, Bhavnagar. Conscquently, the appellant had filed

refund claims which were decided vide the impugned orders.

2.3 The appellant during adjudication had submitted a copy of
Certificate issued by C. A. M/s V. M. Shah & Co wherein it is stated that
the incidence of customs duty paid on Bunker (Oil and fuels) have not been
passed on to any other person. The appellant was requested to produce
C.A. Certificate in the format provided along with the documentary
evidence to verify that the refund amount claimed were shown as ‘amount
receivable’ in the books of account and that the incidence of duty (claimed
as refund) had not been passed on to any other person, The appellant also
submitted that unjust enrichment is not applicable in their case and relied

upon the decision in the case of Business Overseas Corporation Vs C.C.

The adjudicating authority found that the case laws were not

¢vant in the issue as far as clause of unjust enrichment is concerned.

o
{l.

h‘“’i‘ﬁ’!‘hc adjudicating authority also found that that when the element of any

-

duty paid on any goods is debited to Purchase Account which is forming
part of the Profit & Loss Account, as a cardinal accounting principles, the

said element of duty becomes a part pf the cost of the goods. As such,
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whenever such goods ere sold at a later stage to the buyers/ customers,
the Sales Price fetched for such goods is considered as inclusive of the
element of duty paid thereon such goods. Accordingly, here in the case, it
was observed that the incidence of Customs duty paid at the time of import
of goods is passed on to the buyers/ customers at the time of its sales in
the form of Sales Price. The adjudicating authority also observed that once
the amount of Customs Duty paid is debited as cost to purchase under
Profit & Loss Accoun: and non-fulfillment of obligatory condition of Section
28C would be sufficient enough to conclude that Sales Price of the goods
hear entire Customs Duty paid on such goods. Under such circumstances,
the grant of refund of Customs Duty would tantamount to receipt of refund
of customs duty from customers as well as from exchequer, which will get
the claimant unjustly cnriched. Thereafter, the adjudicating authority
relying upon the Final Order No. A/30122-30123 /2023, dated 01.06.2023
passed by the Hon'ble CESTAT, Hyderabad in the case of Sachdev
Overseas Fitness Pvt. Lid & Nityasach Fitness Pvt. Ltd has sanctioned the
refund claims as detailed in the Table A above in terms of Section 27 of the

Customs Act, 1962 and eredited the same to the Consumer Welfare Fund.

3. Being aggricved with the impugned Orders, the appellant have filed

the present appeals conlending as under,

s The act of crediting the sanctioned refund amount in to the so called
Consumer Welfare Fund of the department is not genuine and correct.
The appellant had sold out the disputed stock of bunkers at very less
price prevailing at the time and sale/ removal of disputed bunkers and
too, before starting of hot breaking activities upon the vessel under
reference. The appellant had sold out the disputed stock of bunker
under cover of various Sales Invoices which had been issued at the very
less price than considered the same at the time of provisional

-
i

.h*'-‘_: ‘:"‘w.\ assessment of the bill of entry, Thus, in the present case, the question
':I:‘:‘I:fﬂ?*?-%\{h;l';ﬂr importing the concept of as to why the sanctioned refund amount
: *“rj . ﬁ] ';éhnuid not credited in to the Consumer Welfare Fund, is not coming in
S picture.

- 'The whole purchase price of the ship under reference had never been
increased decreased at any stage ie. either at the time of Provisional

Assessment or making the Final Assessment on the very ground that

the purchase price/transaction value as considered by the department

had not either decreased or increased so far as the transaction of the

vessel under reference has been made in US Dollar as agreed upon in

the above referred MOA. The sanctioned refund claim has been

wrongfully credited in to the so called Welfare Fund.
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* The ground considered for crediting in to the Welfare Fund appears to
have been consider/taken in pursuance of the respective assessed
Income Tax Return. This Income Tax Return has no direct nexus with
the crediting such sanctioned refund amount in to the so called Welfare
Fund. The appellant had sold out the disputed stock of bunker at very
low price and this price has direct nexus with the crediting such
sanctioned refund amount in the above Welfare Fund. This Welfare
Fund has a special character in understating of concept of crediting in
to so called Welfare Fund and having no nexus with the present refund
claim for this contention the appellant fully apprised that in the present
case, the concept of crediting such sanctioned refund amount appears
not to have been true, correct and genuine but imported without any
authority of law. This gross Income Tax value is nothing but pertaining
to Commercial Business carried out by the Appellant in or in relation to
the ends of sales of such goods in the open market.

e The department had also erred in making provisional assessment by

wrongfully converting such value of the bunker in US Dollar at the time

of making provisional assessment and accordingly no nexus with the
calculation of such refund amount and this calculation in Rupees was
also inclusive of the purchased price of the ship. This price in US Dollar
appears to have been wrongfully considered in making credit of the
sanction refund amount to the Welfare Fund read with such concept of
transaction value. From these submissions, it is clear that the
appellant had not collected the incidence of duty from such purchaser
of the disputed stock of bunkers which had been started to sale in to
the local market after fulfilling the provisions of Section 46 of the

Customns Act, 1962. Therefore, the act of Adjudicating Authority in

crediting the sanctioned refund amount in to the so called Welfare

Fund is not true corrcct and proper but to be sct aside.

The appointed Chartered Accountant has clearly certified that the in

the refund claim, the question of passing or not passing of incidence of

duty under refund does not arise. [n this regard, the appellant relied
upon the various settled case laws wherein the concerned authority has

clearly held that “in such cases”, the question of unjust enrichment”

does not arise,
(2015 (327) ELT 13 (Mad); Commissioner of C. Ex., Chennai-l,
(i) 2017 (348) ELT 537 (Tri. -Chennai); Mennckes Electric India P.
Ltd. v/s Commissioner of Cus., Chennai-ll
(i) 2018 (360) ELT A204 (Bom.),; Commissioner v/s Tata Mators
Ltd

$/49-30.54, 106,107/ CUSIMN/2024-25 Page 7 of 45



(v 2020 (371) ELT 542 (Chan); Gaurav Enterprises v/s
Commissioner of Customs Amritsar

(v) 2022 (60) G.S.T.L. 48 (Del); Rambagh Palace Hotel Pet, Ltd, v/s
Commissioner ofC. Ex. & GST, Jaipur

(vij 2013 (294) E. L. T, 320 (Tri- Bang.) in case of VXL Instruments
Ltd. v/s Commissioner of Customs, Banglore

(viil 2015 (317) E.LT. 637 (Tri. Del) in case of Business Overseas
Corporation v/s C. C. (Import & General), New Delhi

(vii) 2017 (48) S. T. R. 298 (Del) in case of Munch Food Products

Ltd. v/s Commissioner

In view of the above stated grounds of appeal it is clearly establish that
in the present case, the question of invoking the concept of unjust
enrichment does not arise. Therefore, the sanctioned amount of refund

claim has wrongly credited to the consumer welfare fund.

PERSONAL HEARING

Shri Rahul Gajera, Advocate, appeared for personal hearing

25.06.2025 in physical mode. He reiterated the submissions made at the
time of filing appeal and also submitted a common written submission

wherein he submitted that:

» It is evident from the Bill of Entry and the Appellant’s Sales Invoices,

that the price at which the Appellant sold the imported Bunkers is
much helow the import price/value of the Bunkers on which the
duty was assessed. Therefore, the Appellant has not been able to
cven recover the mmport price of the Bunkers, much less the duty
paid thereon, Conseguently, the question of the Appellant having
passed on and recovered from the buyers, the duty paid on the
Bunkers "does not arise. Clearly, the burden of the said duty has
been borne by the Appellant and has not been passed on to the
buyers. A perusal of the Appellant’s Sales Invoices would show that
the Appellant has only recovered the GST payable on the local sales
and not the import duty paid on the Bunkers.

[t is scttled law as laid down in the following judgments that debit of
the duty amount to expenses, without corresponding addition in the
import price to arrive at the local sale price, means that Appellant
has absorbed and borne the said amounts and it cannot lead to the
conclusion that the Appellant has passed on the incidence thereof.

The appellant relied upon the following case laws:

(i) CCE v Flow Tech Power-2006 (202) ELT 404 (Mad): Para 3
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(ii) Elantas Beck India Ltd v CCE - 2016 (339) ELT 325 (Tr1. -
Mumbai): Para 5

(iiij Birla Corporation Ltd v CCE - 2008 (231) ELT 482: Para 5

(iv] Bharat Kumar Indrasen Trading P. Ltd v CC-2018 [2) TMI
1574: Paras 7 and 8.

(v) Shyam Coach Engineers v CCE - 2024 (1) TMI 245: Paras 5.7,

5.8 and 6.

In the present case, not only has the Appellant not added the duty
amount to the import price to arrive at the local sale price, but in
fact, the local sale price is cven below the import price on which the
duty is assessed. Conscquently, as laid down in the aforesaid
judgments, merely because the duty was debited to cxpenses, it
cannot be said that the incidence thereof was passed on to the

buyers.

» The decision in Pr. Commr of CC v Sachdev Overscas Fitness P. Itd
and Nityasach Fitness P. Ltd- 2023 (6) TMI 161-CESTAT-Hyderabad
relied upon by the Assistant Commissioner is that of a Single
Member of the Tribunal, whereas the decisions referred to herein
above are of the Hon'ble High Court and Division benches of the
Tribunal. Moreover, in the said decision relied upon by the Assistant
Commissioner, unlike the present case, it was not the case of the
importer had imported goods has been sold below the import price.

The said decision, therefore, cannot beapplied to the present case.

» The amount excess deposited during the provisional
assessment/pendency of a classification disputle s a revenue

deposit, and not a final payment of duty. The refund ol such revenue

deposits is not governed by Section 27 of the Customs Act, 1962,
and hence refund cannot be denied on the ground of applicability of

doctrine of unjust enrichment provided therein.

» It is submitted that in the cases where duty on fuel and oil were
deposited without lodging a formal protest, the finalization of
assessments was nevertheless carried out pursuant to the judgment
of the Hon'ble Supreme Court in the case of Mahalaxmi Ship
Breakers by which issue of classification was put to rest in favour of
ship breaking units. Therefore, excess amount arising out of such
final assessment should be treated as payments made under

mistake of law and such amounts do not retain the characier of
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duty, and the bar of unjust enrichment under Section 27 would not

apply 1o such deposits.

# It i1s a common practice that fuel and oil available on board of ship
are necessarily required to be removed for the purpose of hazardless
and etficient operation of ship breaking. It is submitted that bar of
unjust enrichment do not apply to such items removed below cost as

i distressed sale.

» The above proposition of law is well settled by various judgments.

The appellant eraves leave to submit the same during hearing.

DISCUSSION AND FINDINGS

5. [ have gone through the facts of the case available on record and
the submissions made in the grounds of appeal as well as those made
during hearing. The issue to be decided in the present appeal is whether
the impugned orders passed by the adjudicating authority crediting the
amount of sanctioned refund to the Consumer Welfare Fund, in the facts

and circumstanees of the case, s legal and proper or otherwise.

5.1 It is observed that the appellant had imported vessels for breaking
up/recyeling and filed Bills of Entry as detailed in Table A above under
Scetion 46 of the Customs Act, 1962, There was dispute in respeet of
classification of Fuel and Ol (Fuel Oil, Marine Gas Oil, Lub Qil), which was
settled by the Hon'ble CESTAT, Ahmedabad, vide its Orders A/11792-
11851/2022, dated 17.10.2022/01.12,2022 wherein it was held that the
o1l contained in the Bunkers Tanks in the engine room of the vessel is to be
assessed to duty under CTH 8908, along with the vessel for breaking up.
The Bills of Entry were assessed provisionally, Subsequently, the Bills of
Entry were finally assessed vide Final Assessment Orders as detailed in
Table A above passed by the Assistant Commissioner, Customs Division.
Bhavnapgar in terms of Hon'ble CESTAT, Ahmedabad, Orders dated
17.10.2022/01.12.2022, Consequently, the appellant had filed refund
claims along with Certificate issued by C. A. M/s V. M. Shah & Co wherein
it is stated that incidence of customs duty paid on Bunker [Oil and fuels)
i~ have not been passed on to the buyers of the goods or any other person.
"N The Board vide Circular No. 07/2008, dated 28.05.2008 has been stressed
-upon the need to go through the details of audited Balance Sheet and other
related financial records, certificate of CA ete., to verify as to whether the
burden of duty and interest as the case may be, has not been passed on to
any other person as for the doctrine of unjust enrichment. It is observed
that there is no dispute regarding eligibility of the appellant for refund on

merit. The only dispute is whether the appellant has crossed the bar of
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unjust enrichment so as to decide whether the amount of refund is to be

given to the appellant or else to be credited to the Consumer Welfare Fund.

5.2  The adjudicating authority has on scrutiny of the refund claims
observed that the C.A. Certificate submitted by the appellant neither
disclosed the details of supporting documents on the basis of which such
certificate was issued nor financial records viz, copy of Audited Balance
Sheet, Sales Invoices ete. were provided. The adjudicating authority has
further observed that the Board Circular No. 07 /2008, dated 28.05.2008
has stressed upon the need to go through the details of audited Balance
Sheet and other related financial records, certificate of CA etc., which are
relied upon, to verify as to whether the burden of duty and interest as the
case may be, has not been passed on to any other person as for the
doctrine of unjust enrichment. The findings of the adjudicating authority in
the impugned orders as per apacal listed at Sr. No 01 of Table A is as

under:

“I have gone through the case law cited by the claimant. I find that the
case law is not relevant in the issue as far as cluuse of unjust
enrichment is concerned. 1 find that when the element of any duty paid
on any goods is debited to Purchase Account which is forming part of
the Profit & Loss Account, as a cardinal accounting principles, then the
said element of duty becomes a part of the cost of the goods. As such,
whenever such goods are sold at a later stage to the buyers/ customers,
the Sules Price fetched for such goods ts considered as inclusive of the
element of duty paid thereon such goods, accordingly, here u the case i
is observed that the incidence of Customs duty paid at the time of import
of goods is passed on to the buyers/customers at the time of its sales in
the form of Sales Price. In fact, statutory provision of Section 28
provides for indication of amount of duty pawd in all the documents
relating to assessment, sales invoice, and other like documents, the
amount of such duty which will form part of the price at which such
goods are to be sold, which is not done by the claimant in the instant
case. Once the amount of Customs duty paid s debited as cost o
purchase under Profit & Loss and non-fulfillment of obligatory condttion
of Section 28C would be sufficient enough to conclude that Sales Price of
the goods bear entire Customs duty paid on such goods. Under such
circumstances, the grant of refund of Customs Duty would tantamount
to receipt of refund of customs duty from customers as well as
excheguer, which will get the claimant unjustly ennched. [Reliance
placed on the Final Order No. A/30122-30123/2023 dated 1.6.2023
passed by the Hyderabad Bench of {;‘ES‘MTI in Departmental Appeals
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No. 30010-11/2023 in case of Sachdev Overseas Fitness Put Lid &
Nityasach Fitness Put Lid.]

The clamant also failed to produce CA. certificate in the format
provided to them vide letter dated 17.02.2025 along with financial
records viz. copy of Audited Balance Sheet etc. This implied that the
duty paid was shown as expenditure and formed part of Profit and loss
account of the claimant. Therefore, as a settled position in law that
where the claimant has uself treated the refund amount due as
expenciture and not as "claims receivable’, the claimant eannot he said
to have passed the test of unjust enrichment. Thus the claimant having
Jfailed to prove that incidence of customs duty has not been passed on to
any other person, the amount of refund instead of being paid to them is
liable to be credited to the Consumer Welfare Fund.”

Accordingly, the adjudicating authority has sanctioned the refund claims
as detailed in the Table A above in terms of Section 27 of the Customs Act,
1962 and credited the same to the consumer welfare fund vide the

impugned orders.

5.3 [ have perused the relevant Section 27 (1A) and 27 (2) of the

Customs Act, 1962 and same is reproduced as under:

(1A)  The application under sub-section (1) shall be accomparnied by
such documentary or other evidence (including the documents
referred to in scction 28C) as the applicant may furnish to establish
that the amount of duty or interest in relation to which such refund
s clamed was collected from, or paid by him and the incidence of
such duty or interest, has not been passed on by him to any other
person.

(2) If, on receipt of any such application, the [Assistant
Commisstoner of Customs or Deputy Commissioner of Customs/ is
satisfted that the whole or any part of the [duty and interest, if any,
paid on such duty] paid by the applicant is refundable, he may
make an order accordingly and the amount so determined shall be

B credited to the Fund ;
e ;;"fmu:ded that the amount of |duty and interest, if any, paid on such
;-..q; h“-x-.-_ duty, as determmed by the [Assistant Commissioner of Customs or
R ~ \Péputy Commissioner of Customs| under the foreqoing provisions af

'-_‘ ‘l'l

»+ - this sub section shall, instead of being credited to the Fund, be paid
to the applicant, if such amount is relatable to

-
e &

-
K |

fajthe [duty and interest, if any, paid on such duty| paid by the
importer, or the exporter, as the case may be/ if he had not passed
on the ineidence of such [duty and interest, if any, paid on such
duty/ to any other person;

(b)the [duty and interest, if any, paid on such dutyf on imports macle
by an individual for his personal use;
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(cjthe [duty and interest, if any, paid on such duty/ borne by the
buyer, if he had not passed on the incidence of such [duty and
interest, if any, paid on such duty/ to any other person;

(d)the export duty as spectfied in section 26,
(e) drawback of duty payable under sections 74 and 75;

[f] the [duty and interest, if any, paid on such duty/ borne by any
other such class of applicants as the Central GGovernment may. by
notification in the Official Gazette, specify:

lgl the duty paid in excess by the importer before an order
permiiting clearance of goods for home consumption is made where

—

fi) such excess payment of duty s evident from the bil of entry n
the case of self-assessed bull of entry; or
fii) the duty actually payable is reflected in the reassessed bill of
entry in the case of reassessment./
Provided further that no notification under clause (f) of the first proviso shall
be issued unless in the apinion of the Central Government the incidence of
[duty and interest, if any, paid on such duty/ has not been passed on by the
persons concemed (o any other persan,
5.4 1 have also perused Section 28 D of the Customs Act, 1962 and

same is reproduced as under:

“SECTION 28D. Presumption that incidence of duty has been passed
on to the buyer. — Every person who has paid the duty on any goods
under this Act shall, unless the contrary ts proved by him, be deemed
to have passed on the full incidence of such duty to the buyer of such
goods.”

From plain reading of the above legal provisions, it is clear that the

—~  appellant was required to submit documentary evidence to establish that
the amount of duty in relation o which the refund s claimed was paid by
him and the incidence of the duty has not been passed on by him to any
other person. As per Section 28D of the Customs Act, 1962, the burden of
proof is on the appellant to establish that they had not passed on the
incidence of duty paid. Thus, until #and unless the appellant satisfies with
the relevant documents, indicating the fact that it has paid the duty and
the same has not been passed on to the customers, such a claim cannot be
accepted. Therefore, until the contrary is proved, there is a presumption

provided under the statute that the duty has been passed on to the buyer,

54.1 1t is undisputed that the goods in question have been sold to buyers
and the transactions ar¢ shown as part of Profit and Lopss Account.
Further, it is observed that the appellant had submitted Certificate issued

by M/s V M Shah & Co. wherein it is mentioned that the incidence of
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customs duty paid on Bunker (Oil and fuels) have not been passed on to
the buyer of the goods or any other person. The CA certificate submitted by
the appellant neither disclosed the details of the supporting documents on
the basis of which such certificate was issued nor financial records viz.
copy of Audited Balance Sheet, Sales Invoices ctc. As per the Board
Circular No. 07 /2008 dated 28.05.2008 wherein it has been stressed upon
the need to go through the details of audited 3alance Sheet and other
related financial records, certificate of CA etc., to verify as to whether the
burden of duty and interest as the case may be, has not been passed on to

any other persan ds for the doctrine of unjust enrichment.

5.5 The details of Certificate dated 01.02.2025 issued by M/s V M Shah
& Co., C.A., submitted along with appeal histed at Sr. No. 01 of Table A

above, 1% as under:

"We have duly audited the financial accounts of M/s. Panchvatt ship
breakers having office at 'Shivshant', 1138-Sir Pattani Road, meghant
cirele, Bhavnagar, and works at Plot No. 20, Ship Breaking Yard.
Alang, hist. Bhavnagar for the finaneial year 2020-2021 under the
Incame Tax Act 196)], We have checked their books of accounts and
records of "GUOFENG ENTERPRISE IMO No:9053579, Bill of entry
No.8117035 dated 09/07/2020 That M/s. Panchvatt ship breakers,
having affice at Shivshant', 1138-8ir Pattant Road, meghani oircle,
Bhavnagar, has paid total customs duty of 16,27,44,317/- Including
IGST of Rs 14,09,93,658/ on dated. 09/07/2020 vide Challan No.
2031445249 dated, 09/07/2020 for the import of said ship/ vessel for
breaking purposes

It is further verified that out of total customs duty of Rs. 16,27,44,317/-
M/s. Panchvati ship breakers have taken input tax credit of IGST
amount of Rs 14.09,93,658/ Charged total amount of customs duty of
Rs. 2.10,24,743/ to profit and loss account as expenditure, and an
amount of Rs. 7,25,916/-us receivable from customs department under
heading o/ current assels ar ather current assets of loan and advance
in balunce sheet for the financial year 2020 21. it is verified that this
‘fﬂ?‘nc&funbie amourn! of Rs. 7,.25,916/-has been carried forward in the
7 P iy - !
*'E: \T;@E ﬁﬂ&ft reports and in the subsequent financial years till date and
o\ "N therkfore it is stated that incidence of customs duty of Rs. 7,25,916/-

O Y i

o, e [ '

é\_ﬁ_ elatmed as refuned has not been passed on to any other person.
&

L

The Chartered Accountant/appellant has not submitted any documents
to substantiate that the incidence of duty claimed as refund has not been

passed on by him to any other person and not submitted copy of halance
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sheet showing the refund claimedas "Custom Duty Recewvable”. The CA has
in the said Certificate made a bald statement that the incidence of customs
duty claimed as refund has not been passed on to any other person
without any supporting documents such as copy of balance sheet, sales
invoices or any other financial documents, Therelore, the CA Certificate
produced in this case without supporting documernts canriot be considered

for discharging the burden of unjust enrichment.

5.6 It is further observed that the Chartered Accountant’s Certificate
alone is not the conclusive proof of having not passed on the incidence of
duty to the customers. A certificate of Chartered Accountant is just a
corroborative evidence only as held by the Honble High Court in the case
of Commr. of C. EX., Aurangabad Versus Toyotn Kirloskar Motors Ltd
(2010 (256) E.L.T. 216 (Kar.)|. The Honble High Court’s view was not
disturbed by the Hon'ble Supreme Court vide [2011 (274] E.L.T. 321
(S.C.)]. Further, in a number of decisions, it has been held that Chartered
Accountant's certificates alone is not o sufficient evidence to discharge the
burden cast upon the appellant to prove that inoidence of duty has not
been passed on to the customers. Further, it is the ‘incidence of duty’ and
not the duty as such which is required to be shown to have not been
passed on from the sale record, balance sheets and other related

documents. In this regard, | rely upon the following case laws:

lij Shoppers Stop Ltd. - 2018 (8) G.S.T.L. 47(Marl.]

BPL Lid. - 2010 (259) E.L.T. 526 (Mad.]

Crompton Greaves Ltd. - 2011 (22) 5. T.R. 3®0(Tr1. - Mum.)

UOI v. Solar Pesticides Pvt. Ltd. reported in |2000 (116) E.L.T.
401(S.C.)|

M/s Ispat Industrics Ltd Vs Commissioner of Customs

(Mumbai) - [2015- TIOL-614-CLESTAT-MUM],

In fact, in the case law of BPL Ltd. — [2010 (259) E.L.T. 526 (Mad.)|,
the Hon'ble High Court of Madras has distinguished the Judgment in the
case of Flow Tech Power- (2006 (202) ELT 404 (Mad)| which has been rclied
upon by the appellant. The observation of the Honble High Court is as

under:

“9, Therefore, considering the above said provisions and applying the
same to the facts on hand, we are of the opinion that the Tnbunal has
committed an error in merely relying upon the certificate produced by the
first respondent without taking inte consideration of the fact that no
evidence has been produced for considering the claim of refund. The
Tribunal also relied upon the Judgment of Commissioner of C.Ex.,
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"

Coimbatore v. Flow Tech Power reported in 20006 (202) E.L.T, 404 (Meacl).
The said Judgment is not applicable to the present case on hand and
the Tribunal has wrongly relied upon the said Judgment, This Court in
the said Judgment has clearly held that the certificate issued by the
Chartered Accountant along with other evidence such as Profit and Loss
Account are sufficient cvidence to consider the claim for refund. The said
Judgment cannot be construed to lay down the proposttion of law that
the certificate ssued by the Chartered Account would awtomatically
enable the person to get exemption in the absence of any other evidence
to support that he is entitled to refund. Hence, on a consideration of the
above said Judgment and also on the consideration of the fuacts
invelved, we are of the opinion that the appeal will have to be allowed
and accordingly the same is allowed and the question of law framed 1s

answered in favour of the revenue.”

3.8 | have also perused the decision of the Honble Tribunal,

Hyderabad, vide Final Order No. A/30°22-30123/2023, dated 01.06.2023
passed in Departmental Appeals No. 30010-11/2023 in case of Sachdev

Overseas Fitness Pvt. Ltd & Nitvasach Fitness Pvt. Lid., relied upon by the
adjudicating authority. The Hon'ble Tribunal, Hvdcrabad had held that if

duty incidence was not passed on then, the same should have been

recorded in their receivable account. The amount claimed as refund should

be shown as receivables in any of their books of account and merely

producing a CA certificate would not suffice to prove that the incidence has

not been passed on. The relevant paras are reproduced hereunder:

“12. The issue (o be decided is whether, in the facts of the case, the
doctrine of unjust enrichmen! was correctly applied or otherwise. The
Department has mainly relied upon statutory provisions whereby certain
presumptions are made with regard to passing of incidence of duty
unless there is cuidence to the comrary. Adnuttedly, in this case, on
reassessment the rate of duty was reduced and as consequence
respondents filed refund claims. The Respondents, at that point of time,

were aware of the quantum of refund even though they had to go

“through the procedural requirement of filing refund claim. In fact they

have clearly specified the amount of refund which they were eligible as
consequence to reassessment also. At this point also they have not
shown this amount as receivable in any of their books of account nor
any such evidence was produced before the competent authority
sanctioning refund to the effect that they had not passed on total
amount of applivable Customs Duty to thetr customers except for the

CA's Cerlificate.
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13. The statutory provisions concerning grant of refund and application
of unjust enrichment are very clear. The Respondents were required (o
give clear evidence to the sanctioning authority that they had not
collected the duty or had only partially collected the duty instead of full
duty by way of any relevant document. They have clearly failed to do
so. In fact, the statutory provisions clearly provided for the documents
which would show the element of duty in the price and if such
documents twere produced t would have clearly shown the exact
amount of duty included in the price or otherunse. They have not
produced any such documents, Therefore, in the absence of any such
evidence, merely producing CA certificate would not suffice to shift the
burden of presumption for the purpose of Section 27 read with Section
28C of the Customs Act.

14. On the other hand, the learned DR has invited the attention to
plethora of cases and especially to the seftled position in the case of
Ispat Industries Ltd vs Commissioner of Customs (Freventive), Mumbat
[2015-TIOL-614-CESTATMum| wherein, inter alia. 1t was held that if the
duty incidence was not passed on then the same should have been
recorded in their receivable account. The other judgments relied upon in
support of argument that merely producing a CA certificate would not

suffice to prove that the incidence has not been passed on, are as

follows:

(il Commr. of Customs (Exports), Chennat vs BPL Ltd [2010 (259)
ELT 526 (Mad.)|

(i) Shoppers Stop Ltd vs Commr. of Customs {Exports), Chennai

i) Hindustan Petroleum Corporation Ltd vs CCE, Mumbar-Il (2015
17} ELT 379 (Tri-Mumbaij/

(iv) Adarsh Kumar Goel and Rajesh Bindal, JJJCT Lid vs CCE
(2006 (202} ELT 773 (P&H||

fv) Philips Electronics India Lid vs CCE, Pune [ [2010 ({257) ELT 257

(TnMumbai)f
These judgments essentially indicate that the onus is on claimant of
refund to produce sufficient and tangible evidence, including CA's
certificate, if they so wish, but merely CA's certificate to the effect that
the incidence of duty element, in respect of which refund is being
claimed, cannot be the basis for concluswe evidence to the same. This is
because of the statutory provisions regarding presumption, the

Department has to consider that the duty incidence has been passed on
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and thercfore, doctnine of unjust enrichment, as provided for in the

statutory provisiing would be applicable.

15. In the present case, barring CA certificate, no other evidence has
been produced by the Respondents before the Adjudicating Authority.
As against this, the Department has clearly brought out certain evidence
like the Respondents having not shown this amount as “receipables” in
their books of uccount during the relevant time or not having produced
any documents eie, as envisaged under Section 28C of the Customs
Act. All these evidence leadig to the conelusion that they have treated
the duty as an cloment of expenditure and therefore, forming part of the
Profit & Loss uccount and not as receiwables. It 1s also noted that they
were aware that reassessment would lead to refund and they were also
aware ahout the cxact amount of rejund which would be admissible to
them on ments. and despite that they had not shown this amount as
receivables in any of their books of account. Therefore, in the facts of the
case, they have clearly not been able to clear the bar of unjust
enrichment by not having produced sufficient ewidence before the

original authorily '

5.9 Applving the ratie of the aforesaid judgment of the Hon'ble
Tribunal, Hvderabad to the facts of this case, it 15 observed that in the
present casc also, 1he appellant has submitted a copy of Certificate issued
by C. A. M/s V M 5Shah & Co.. wherein it is stated that the incidenee of
customs duty paid on Bunker [Oil and fuels] have not been passed on to
the buyers of the poods or any other person, The CA certificate submitted
by the appellant to the adjudicating authority neither disclosed the details
of the supporting documents on the basis of which such certificate was
issued nor financial records viz. copy of Audited Balance Sheet, Sales
[nvoices ete. The CA Certificate was not supported by any financial
documents, Thus, lhe Chartercd Accoantant Certificate submitted by the
appellant to the adjudicating authorily also does not support their case.
The appellant had not submitted their books of account, or any other
documents wherein the amoun! claimed as refund is shown as Tct{'ii.'.;.tl'::‘]ﬂ.
The appellant had not submitted any of their books of account, or any
such evidence was produced before the adjudicating authority to the effect
that they had not passed on the incidence of Customs duty claimed as
refund to their customers. Hence, the appellant has failed to cross the bar
of unjust enrichment. In view of the above, I am of the considered view that

the adjudicnting authority has correctly credited the amount to be

- ol -J'L. Y ! e 1
refunded to the Consumer Welfare Fund. L
&7 N

1,.,': 2:;7::3“"33- |
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5.10 The appellant in their submission contended that the decision in
the case of Pr. Commr of CC v Sachdev Owverseas Fitness P. Ltd. and
Nitvasach Fitness P. Ltd- 2023 (6] TMI 161-CESTAT-Hyderabad relied upon
by the Assistant Commissioner is that of a Single Member of the Tribunal,
whereas the decisions referred to herein above are of the Hon'ble High
Court and Division benches of the Tribunal. In this regard | have perused
the decision in the case of Pr. Commr of CC v Sachdev Overseas Fitness P,
ltd and Nityasach Fitness P. Ltd- 2023 [6) TMI 161-CESTAT-Hyderabad)|
and observe that this decision has been passed following the decision of
Hon'ble Supreme Court, Hon'ble High Court, Division benches and three-
member bench of the Hon'ble Tribunal. Further, the decision in the case of
Flow Tech Power- [2006 (202) ELT 404 (Mad)| relied upon by the appeliant
has been distinguished in the case of BPL Ltd. - 2010 (259) E.L.T. 526
(Mad.]]. Thus, the contention raised by the appellant is not sustainable and

hence, is rejected.

5.11 | have also perused the decision of Hon'ble Tribunal, Mumbai in the
case of Mahendra Engg. & Chemical Products Ltd. Versus Commr. Of C.
Ex., Pune = | [2019 (368) ELT 84 (Tri - Mumbai)| wherein the Hon'ble
Tribunal relying on the decision in case of Philips Electronics India Ltd. Vs
Commissioner of Central Excise, Pune-l [2010 (257) E.LT. 257 (Tr. -
Mum.)| has categorically held that the only possible way 1o pass the bar of
unjust enrichment i1s that the disputed tax/duty is not expensed off in the
accounts, but booked as ‘Receivables’. The relevant para is reproduced as

under:

%9, The refunds under Indirect taxes have to cross the har of ‘Unjust
Enrichment’. If the amount of Tax/Duty sought to be refunded has
heen recovered from the buyers, then the claimant is not entitled to
refund. Even if [sic] such amount of tax, though not directly recovered
from the client, but has been charged to expenses in the books of
accounts, then also it is consistently held that the claimant has

indirectly recovered the tax and hence failed to cross the bar of unjust

enrichment. The only possible way to pass the bar of unjust

enrichment s that the disputed tax/duty is not expensed off in the

L

accounts, but boeoked as ‘Receivables’..........

5.12 | have also perused the decision of Hon'ble Tribunal, Mumbai in the
case of Hindustan Petroleum Corporation Ltd. Versus Commr. of C. Ex.,
Mumbai - 11 [2015 (317) ELT 379 (Tri - Mumbai)], which was appealed to
High Court and the same is admitted in 2016 (331) ELT A130 (Bombay
High Court), wherein the Hon'ble Tribunal relying on the decision ol
Hon'ble Apex Court in Allied Photographic India Ltd. [2004 (166) E.L.T. 3
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(S.C.)| held that if the amount claimed as refund has been treated as
expenditure and not as “claims receivable”, the appellant cannot be said to
have passed the test of unjust enrichment. The relevant Para is reproduced

as under:

“6.7. In the present case, it is an admitted position that the refund
amount due was not reflected in the books of account of HPCL as
claims receivable This implies that the duty pard was shotwn as current
expenditure and formed part of the Profit and Loss account of the

assessec. Thus if the claimant himself has treated the refund amount

due as cxpenditure and not as “claims receivable”, the claimant cannot

said to have passed the test of unjust enrichment. This is the settled

position in law. The appellant has also contended that the appellant’s
goods are sold nt prices determined by the Gout and therefore, it
should be presumed that in the absence of a change in price, it should
be presumed that the appellant has borne the incidence. Simiiar
argument has been negated by the Hon'ble Apex Court in Allied
Photographic Incdia Ltd. [2004 (166) E.L.T. 3(S.C.)f, wherein it was held
that “uniformily 11 price before and after the assessment does nat lead
to the mevitable conclusion that incidence of duty has not been passed
on to the huyer as such uniformity may be due to various factors”.
Therefore, in the present case, the appellant HPCL has failed to cross
the bar of unjust enrichment also and hence they are not eligible to

claim the refund.”

5.13 I have also perused the decision of Hon'ble Tribunal, Ahmedabad in
the case of M/s Fugle Corporation Pvt. Ltd. Versus CCE & ST - Rajkot
ORDER No. A/11198 / 2018, which was appealed to Hon'ble High Court of
Gujarat and the same is admitted and reported at[2019 (367) E.L.T. A32]
(Guj.)l, wherein the Hon'ble Tribunal relying on the decision of in the case
of Hindustan Petroloum Cerporation Ltd. Vs. CCE, Mumbai-Il [2016-TIOL-
658-CESTA" MUM| held that once the refund amount has been shown as
an expenditure in the books of accounts, accordingly it enters into the cost
of the service, then inevitably the burden of tax i1s passed on to
customers/others, and consequently hit by the principles of unjust

enrichment. The relovant Para is reproduced as under:

; TN 7. We find that similar issue has been considered by this Tribunal in
', identical sct of crreumstances/ arguments m M/ s Rajdhant Travels &ors
case (supra), Reftrring to and relying upon the judgement of the Tribunal

in the case of Hindustan Petroleum Corporation Ltd. Vs, CCE, Mumbai-II
'."l:"- 2016-TIOL. 658-CHSTAT-MUM, it has been concluded that once the
refund amount has been shown as an expenditure in the books of
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accounts, accordingly it enters into the cost of the service, then
inevitably the burden of tax is passed on to customers/others, and

consequently hit by the principles of unjust enrichment...............

8. We do not find any reason to deviate from the aforesaid
finding/ conclusion of the Tribunal and we have no hesitation n
applying the said principle to the facts and circumstances of the present
case, which are similar in nature to the aforesawt case. In our
considered view, the judgements referred to by the Ld. Chartered
Accountant for the Appellant is not applicable to the facts and
circumstances of the present case, masmuch as, the service lax claimed
as refund, in those cases, has not been shown/booked in the balance
sheet as an expenditure and entered into the cost of the service/ goods.
In other words, the facts and circwmstances involved in the said cases
are on a different plank. Therefore, the refund amount of
Rs.2.07.92,047/- is hit by the principle of unjust enrichment, and
accordingly, the finding of the Ld. Commissioner(Appeals] on this issue

is sel aside, "

5.14 | have also perused the decision in the case of Bajaj Auto Lid
Versus Commissioner of Central Excise, Pune -1 [2017 (347) ELT 519 (T
Mumbail wherein the Hon'ble Tribunal has held that Unjust enrichment
bar not applicable if amount shown in Balance Sheet as receivables from

the Department. The relevant para is reproduced as under:

“8, It can be seen from the adjudication order and the impugned
order that appellant is eligible for the refund as cluimed by them. The
only guestion that falls for our consideration s whether appellant has
crossed the hurdle of unjust enrichment or not. /t is undisputed that

appellant had shown the amount claimed as refund as receivables in

- Ty d " " .
f o TaaN Balance Sheet, with a narration that this amount 1s due from Revenue
f{ P aaen G 1 ) ] .
/ ¥ T uthorities. It is a common knowledge that when the amount s shown
k e ;"‘"I.E is receivables, it is not expensed oul in the Balance Sheet, hence will
I

not form a part of the cost of the final product manufactured. Since

there is no dispute that the amount of refund sought was shown as
receivables, appellant has been able to prove that he has not recovered
the same their customer, we hold that the impugned order is
unsustainable and liable to be set aside. The impugned order is set

astde and appeal is allowed with consequential refief.”

Further, it is observed that similar view has been held in number of cases.

Some of which is as under:
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(1) Jindal Stainless Lid Versus Commr. of Cus. & Service Tax,
Visakhapatnam [2020 [371) ELT 784 (Tri Hyd)|

(i) Coromande! International Lid. Versus C.C. & 8.T., Visakhapatnam
[2019 (370) ELT 433 (Tri Hyd)]

[iii) Meennkshi Industries Versus Commr. of GST & C. EX., Puducherry
(2019 (369) ELT 832 (Tri Chennail)

[iv) Uniword Telecom Ltd Versus Commissioner of Central Excise,
Noida [2017 (358) ELT 666 (Tri All)]

(v] Commissioner of Customs, Tuticorin Versus S. Mathivathani
Traders |20 16 (344) ELT 329 (Tri Chennai)|

(w1 Akasanka [Ilectronics Ltd Versus Commissioner OF Customs,

Mumbai [20116 (343) ELT 362 (Tri Mumbaij]
[wii) C.C.E., Chennai-Ill Versus Saralee Household& Bodycare India (P)
Ltd 2007 {216) ELT 685 (Mad)

5.15 The appellunt has further contended that the imported bunkers
were sold at a price significantly lower than the import price/value on
which the duty was assessed, and therefore, the Appellant has not been
able to even recover the import price of the Bunkers, much less the duty
paid thereon. However, it is observed that the appellant has not submitted
any documentary evidence indicating the import (cost) price of the
bunkers. In the absence of such critical information, the claim that the
bunkers were sold below cost cannot be substantiated. No. purchase
invoices, salc records, or supporting financial documents have been placed
on record to demonstrate that the bunkers were sold at a loss. Therefore,
the assertion made by the appellant remains an unsubstantiated and

unverified statement, lacking evidential value, and cannot be accepted.

5.16 Further | have perused the Memorandum of agreemen! dated
02.06.2020 for sale of vessel to the appellant in respect of the appeal listed

at Sr. No. 01 of the Table A. The relevant paras related to the sales value of

“U 2 vessel and bunker are reproduced as under:

o
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\ “m THE VIESSEL 'GUOFENG ENTERPRISE IMO NUMBER 9053579 WITH
! EVERYTHING ON BOARD (ALL TYPES OF STORES AND SPARES,

w JREMAINING OF ALL TYPE OF BUNKERS ETC) AT LUMPSUM USD

o
e

9,977,400.00 [(UNITED STATES DOLLARS NINE MILLION NINE HUNDRED
SEVENTY SEVEN THOUSAND FOUR HUNDRED ONLY) INTEREST FREE
HEREINAFTER CALLED THE PURCHASE PRICE, DELIVERY UNDER OWN
POWER C.LF. ALANG/SOSIYA, INDIA, THE SALE IS OUTRIGHT SUBJECT
TO TERMS AND CONDITIONS OF THE MOA ONLY.
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06 THE VESSEL WITH EVERYTHING BELONGING TO HER AND SHALL
BE AT SELLERS RISK AND EXPENSES UNTIL SHE IS DELIVERED TO THE
BUYERS, BUT SUBJECT TO THE CONDITIONS OF THE MOA, THE VESSEL
WITH EVERYTHING BELONGING TO HER SHALL BE DELIVERED AND
TAD9999KEN OVER AS SHE IS AT THE TIME OF DELIVERY INCLUDING
REMOVALS IF ANY, AND REMAINING OF BUNKERS, AFTER WHICH THE
SELLERS HAVE NO RESPONSIBILITY FOR POSSIBLE FAULTS OR
DEFICIENCIES OF ANY DESCRIPTION. ANY ADDITIONAL GENERATOR,
ANCHOR, SPARE TAIL SHAFT, SPARE PROPELLOR / CONTAINERS /
BLADE, STORES, SPARES OR ANY EMERGENCY / DECK GENERATOR
THOUGH NOT MENTIONED IN THE MOA BUT FOUND ON BOARD THE
VESSEL WILL BE BUYERS PROPERTY WITHOUT ANY EXTRA COST TO
THEM EXCEPT ANY EXCLUSION IF ANY, MASTER/TUG MASTER HAVE NO
RIGHT TO SURRENDER ANY SHIP PROPERTY WITHOUT THE KNOWLEDGE
OF THE BUYERS AND SELLERS. THE SELLERS MAKE NO WARRANTY AND
OFFER NO ASSURANCES AS TO THE ACCURACY, OR COMPLETENESS OF
THE INFORMATION SET OUT IN THE CLAUSE 15 OF THE MOA ALL OF
WHICH IS PROVIDED ON AN APPROXIMATE BASIS.

15 THE VESSEL IS DESCRIBED AS FOLLOWS:

;3*1" IACHINERY OR PART THEREOF / SPARE TAIL SHAFT / SPARE ANCHOR /
"/ SPARE PROPELLER /BLADES/GRABS/LASHING MATERIAL/ CRAWLER
CRANE / RISERS/DRILLING PIPES AND EQUIPMENTS/ CEMENTIMG UNITS
/ DECK STAINLESS STEEL DECKS / DECK CARGO LINES OF STAINLESS
STEEL / CONSTANTS & ALL TYPE OF BUNKER & OIL AVAILABLE ON
BOARD AT THE TIME OF DELIVERY OF THE VESSEL IS PART OF THE
VESSEL & THE VALUE OF THE SAME IS INCLUDED IN THE SALE PRICE OF

THE VESSEL MENTIONED IN MOA.”

&

--'*

5.17 | have also perused the commercial invoice dated 02.07.2020 for
sale of vessel to the appellant in respect of the appeal listed at Sr. No. 01 of

the Table A. The details of the invoice 1s as under:

“TOTAL PURCHASE PRICE USD 9,977,400.00 (USD NINE MILLION NINE
HUNDRED SEVENTY SEVEN THOUSAND FOUR HUNDRED ONLY]
(INTEREST FREE] AS PER MOA DATED 02.06.2020, AND DENDUM NO. 1, 2
AND 3 DATED 19.06.2020, 29.06.2020 AND 30.06.2020 RESPECTIVELY
FOR L/C NO. 60415201 M0000043 MENTIONED THEREIN."
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Upon perusal of the Memorandum of Agreement (MOA) dated 02.06.2020
and invoice dated 02.07.2020 for the sale of the vessel to the appellant, it
is evident that thc vessel was sold for a lump sum CIF price of USD
9,977.400.00. Further, as per Clause 06 of the MOA, the vessel with
everything belanging to her and shall be at sellers risk and expenses until
she is delivered to the buyers, but subject to the conditions of the MOA,
the vessel with everything belonging to her shall be delivered and taken
over as she i1s at the time of delivery including removals if any, and
remaining of bunkers, after which the sellers have no responsibility for
possible faults or deficiencies of any deseription. any additional generator,
anchor, spare tail shaft, sparc propellor / containers / blade. stores,
spares or any emergency / deck generator though not mentioned in the
moa but found on board the vessel will be buyer’s property without any
extra cost to them cxcept any exclusien if any, master/tug master have no
right to surrender any ship property without the knowledge of the buyers
and sellers. the sellers make no warranty and offer no assurances as to
the accuracy, or completeness of the information set out in the clause 15
of the MOA all of which is provided on an approximate basis. Accordingly,
there is np separate inveoice or price breakup for the bunkers in question
and no amount has been charged for bunker, and the cost price of the
bunkers cannot be independently ascertained. The value declared in the
Bill of Entry for the bunker is not the actual transactional value but a

notional value assigned solely for the purpoese of duty calculation.

2.18  Further, in this regard, | refer to the decision of Hon'ble Supreme
Court in the case of Union of India Vs Solar Pesticides Pvt. Ltd. [2000 (116)
ELT 401 (SC)| wherein the Hon'ble Supreme Court had held that "the
expression “incidence of such duty” in relation to its being passed on to
another person would take it within its ambit not only the passing of the
“duty directly to another person but also cases where it is passed on
indirectly”. I'urther. ! rely upon the decision of the Hon'ble Tribunal Delhi
in the casc of JCT Limited Versus Commissioner of Central Excise.
1 Cljandigarh (I [2004 (163) ELT 467 (Tri Del)] affirmed in [2006 (202) ELT
<2773 (Punjab & Haryana High Court)], wherein the Hon'ble Tribunal had
held that decrease in the price of the goods sold by them later on also
could not lead to & logical conclusion that they took upon themselves the
liability to pay full duty and not to charge from the customers. The
decrease in price may have been affected by them on account of various

factors and commercial reason. The relevant Para is reproduced hercunder:

“7. In the case n hand, in our view, the appellants have failed to rebut
is statutory presumption by adducing any convineing unimpeachable
evidence. The fact that they showed composite price irt the invoices does

549:30,54, 106, 107/CUS IMN2023-25 Page 24 of 45



not lead to irresistible conclusion that they had not passed on the
incidence of duty to the buyers. These invoices were prepared by them. It
15 difficult to assume that composite price calculated and recorded by
them in the invoices did not include the duty element. Similarly, keeping
the price stable even after paument of duty would not lead an irresistible
conclusion that they themselues bore the duty burden. This, they may
have done by forgoing a part of their profit, in order to face the
competfitive atmosphere in the market for the sale of their goods.
Likewise, the decrease in the price by them later on also could not lead to
a logical conclusion that they took upon themselves the liability to pay full
excise duty and not to charge from the customers. The decrease in price
may have been affected by them on account of various factors and
commercial reason. There may be the decrease in the price of the inputs,
the cost of production ete. The commercial reason may have also forced
them to forgo their profit. But to say that they sold goods in the market at
loss after decreasing the prices, would not be legally justiciable also.”

5.19 [ also rely upon the decision in the case of Ispat Industries Ltd Vs
Commissioner of Customs ({Prev), Mumbai |2015-TIOL-614-CESTAT-
MUM], wherein the Member {J] held that as the selling price was less
than the cost of production therefore passing of duty on the buyer does
not arise and therefore the appellant have passed the bar of unjust
enrichment. However, the perspecuve of the Technical Member was
contrary to that of the Judicial Member. [n view of the difference of
opinion between the two Members, the Third Member had held that:

“2.6 Therefore, the question for consideration is whether the appellant
has crossed the bar of unjust enrichment in this case The only
evidence led by the appellant in this regard s the Cost
Accountant/ Chartered Accountant certificates. | have penised the
certificate dated 25-5-2009 given by the Cost Accountant M/s Dmnesh
Jain & Co. The said certificate merely states that based on the audited
financial statements of Ispat Industries for the respective years
contained in the attached statement and further based on the
information and explanations furnished to us by the Company, we
wish to confirm that the incidence of dustoms duty has not been
passed on by Ispat Industries Ltd. to any other person, In tie attached
statement the particulars furnished for the various years are - o
operating income from sale of steel products; b) operating expenditire,;
c) operating profit/loss; and d) other tncome. There (s no analysis
whatsoever about the cost of production of the steel products sold, the
factors that consfituted the cost of production, whether the duty
incidence on the raw materials was considered while taking the cost of
production and other relevant factors. In the absence o/ any such
analysis, the said certificate has no eviden tiary value whaisoever and
at best, it can be taken as merely inferential, The issue whether duty

has to be established based on the records maintained as per the
accounting standards and the details given therein, If the duty
incidence had not been passed on, the same should have been
recorded as amounts due from the customs department in the

recetvables account. It is an admitted position that the records
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maintained did not reflect the duty paid on the raw materials as the
amount due/ receivable from the department. In the absence of such an
evidence, an inference draum by the Cost Accountant eannot be said (o
be reasonable rebuttal of the statutory preswumption of passing on of
the duty incidence. Whenever a guestion of fuct is to be proved, the
same has to be established by following the process knowum to law. | do
not find any such establishment of fact by the appellant in the present
case. This Tribunal in a number of decisions has held that Chartered
Accountant's certificates is not a sufficient evidence to discharge the
burden cast upon the appellants to prove that incidence of duty has not
been passed on to the customers. The decision of the Tribunal in Hanil
Era Textiles Ltd. [2008 (225} ELT 117| refers. Simularly, in the case
of JCT Limited [2004 (163) ELT 467 (Tri-Del)] # was held that
Chartered Accountant’s Certificate is not sufficient to rebut the
statutory presumption of duty incidence having been passed on to the
buyers. The said decision was also affirmed by the Hon'ble Punjab &
Haryana High Court in the same case reported in [2006 (202) ELT 773
(P&sH)/. In miew of the aforesaid decisions, | am af the considered viei
that the appellant has not discharged the statutory obligation cast on
him of rebutting the presumption of unjust enrichment in any
satisfactory manner acceptable to law. In this view of the matter, |
agree with Hon'ble Member (Technicall that the appellant has not
crossed the bar of unjust enrichment and therefore, not eligible for the

refund.”

5.20 | also rely upen the decision in the case of Commissioner of C.
Ex. & Cus., Nashik Versus Raymond Ltd [2015 (316) E.L.T. 129 (Tr1. -
Mumbai)| wherein the Hon'ble Tribunal relying upon the decision in the
case of Mafatlal Industries Ltd. v. Union of India [1997 [89) E.L.T. 247
(S.C.)] held that merely because the respondent sells the goods below cost,
it does not mean that the incidence of duty has been passed on and the
amount claimed as refund is not shown as ‘claims receivable’ from the
department implying that the incidence has been passed on to the

customer. The relevant Para of the judgment is reproduced as under:

~5 - “5.2 We further notice that except for the costing statement of the
0 e product which indicates that they have sold the final products below

b r’a‘;: - eost, there is no evidence to indicate that the incidence of duty has been
_ﬁﬁ_}}:- ~ borne by the respondent. In the statutory books of accounts and the
o ¢ balance sheets mamntained by the respondent, the amount claimed as

o orefund s onot shown as claims recetvable’ from the department. The
s S respondent has clearly admitted to the fact that the said amount of
refund claimed was treated as ‘expenditure’ and taken to the profit &

loss account. If the amount is taken to the profit and loss account, it
significs that the respondent has adjusted the amount in their income
while arriving at the net profits thereby implying that the incidence has
been passed on to third parties. it is a settled position in law that all
claims of refund under Section 1B of the Act has to be granted after
satisfying that the bar of unjust enrichment has been crossed and the
incidence has been bome by the respondent themselves. Merely
because the respondent sells the goods below cost, it does not mean
that the incidence of duty has been passed on. Para 91 of the decision
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of the Apex Court in Mafatlal Industries Lid. case (supra) is reproduced
below, which would clarify the position.

“Q1. It is next contended that in a competitive atmosphere or for other
commercial reasons, it may happen that the manufacturer s obliged to
sell his goods at less than its proper price. The suggestiorni s that the
manufacturer may have to forego not only his profit but also part of
excise duty and that in such a case levy and collection of full excise
duty would cease to be a duty of excise; it will become a tax on income
or on business. We are unable to appreciate this argument. Ordmarily,
no manufacturer will sell his products at less than the cost price plus
duty: He cannot survive in business if he does so. Only in case of
distress sales, such a thing is understandable but distress sales are
not a normal feature and cannot, therefore, constitute a basis for
Judging the validity or reasonableness of a provision. Sumilarly, no one
will ordinarily pass on less excise duty than what is exigible and
payable, A manufacturer may dip into his profits but would not further
dip into the excise duty component. He will do so only in the case of a
distress sale again. Just because duly is not separately shown in the
invoice price, it does not follow that the manufacturer is not passing on
the duty. Nor does it follow therefrorm that the manufacturer is
absorbing the duty himself. The manner of preparing the invoice is not
conclusive. While we cannot visualise all situations, the fact remains
that, generally speaking, every manufacturer will sell his goods at
something above the cost-price plus duty. There may be a loss-making
concern but the loss occurs not because of the levy of the excise duty

which s uniformly levied on all manufacturers of similar goods - but for
ather reasons. No manufacturer can say with any reasonableness that
he cannot swrvive in business unless he collects the duty from both
ends. The requirements complained of (prescribed by Section 11B) is
thus beyond, reproach - and so are Sections 12A and 12B. All that
Section 12A requires is that every person (who is liable to pay duty of
excise on any goods, shall, at the time of clearance of the goods,
prominently indicate in all the relevant documents the amount of such
duty which will form part of the price at which the goods are to be sold,
while Section 12B raises a presumption of law that until the contrary s
proved, every person who has paid the duty of excse on any goods

s ﬂ?ﬂ;‘a\ shall be deemed to have passed on the full incidence of such duty to
_ (56,

’ ~\is a rebuttable presumption of law - and not a conclusive presumption
Sl

f

+ .

LA

-

: W\ the buyer of such geods. Since the presumption created by Section 128
,;% a

: e there 15 no basis for impugning its validity on the ground of procedural
w _..ﬁ._:,,::/ unreasonableness or otherwise. This presumption is consistent with the
A #___?;?'f’ general pattern of commercial life. It indeed gives effect to the very
=1 essence of an indirect tax like the excise duty/customs duty. In this
connection, it is repeatedly pointed out by the learned Counsel for the
petitioners-appellants that the levy of duty s upon the
manufacturer/ assessee and that he cannot disclaim his liabtlity on the
ground that he has not passed on the duty. This is undoubtedly true

but this again does not affect the validity of Section 12A or 12B. A
manufacturer who has not passed on the duty can always prove that

fact and if it is found that duty was not leviable on the transaction, he

will get back the duty paid. Ordinarily speaking, no manufacturer
would take the risk of not passing on the burden of duty. It would not

be an exaggeration to say that whenever a manufacturer entertains a
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doubt, he would pass on the duty, rather than not passing it on. It must
he remembered that manufacturer as a class are knowledgeable
persons and more often than not have the benefit of legal aduvice. And
until about 1992, at any rate, Indian market was by and large a
sellers’ market,”

In view of the above, | do not find merit in the appellant's
contention that, since the imported bunkers were allegedly sold at a
orice significantly lower than their import value (on which duty was
assessed), they were unable to recover even the cost of import and,
therefore, the incidence of duty was not passed on to the customer. The
appellant has not submitted any purchase invoice for the bunker nor
provided sales invoices or other supporting documents along with the
appeal to substantiate this claim. In the absence of such evidence, the
contention remains unveriied and is not legally sustainable.

Accordingly, the same is rejected.

5.21 The appellant has further contended that the amount excess
deposited during the provisional assessment/pendency  of a
classification dispute is a revenue deposit, and not a final payment of
duty. The refund of such revenue deposits is not governed by Section 27
of the Customs Act, 1962, and hence refund cdannot be denied on the
ground of applicability of doctrine of unjust enrichment. Further, the
excess amount arising outl of such final assessment should be treated
as payments made under mistake of law and such amounts do not
retain the character of duty, and the bar of unjust enrichment under
Section 27 would not apply to such deposits. It is obscrved that the
appellant have themselves filed refund under Section 27 of the Customs
act, 1962 and therefore all the provisions of Section 27 will apply
including the doctrine of unjust enrichment. In this regard 1 rely upon
P \:.\hr: decision of Hon'ble Supreme Court in the case of SAHAKART KHAND

i T

4~ ~1DYOG MANDAL LTD VERSUS COMMISSIONER OF C. EX. & CUS

b .ﬁ: 12006 (181) E.LT. 328 (5.C.)| wherein it was held that the dectrine of
| ‘unjust cnrichment' is based on equity and irrespective of applicability
- of Section 11B of the Act, which is pari materia to the Section 27 of the
Customs Act, 1962, the doctrine can be invoked to deny the benefit to
which a person is not otherwise entitled. It was further held that before
claiming a relief of refund, it is necessary for the petitioner/appellant to
show that he has paid the amount for which relief is sought and he has
not passed on the burden on consumers, The relevant paras are
reproduced as under:
“32. The doctrine of ‘unjust enrichment’, therefore, is that no person

/ can be allowed to enrich inequitably at the expense of ahother. A
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right of recovery under the doctrine of unjust enrichment’ arises
where retention of a benefit is considered contrary to justice or
against equity,
48.From the above discussion, it s clear that the doctrine of
‘unjust eririchment’ s based on equity and has been acdepted and
applied in several cases. In our opinion, therefore, trrespective of
applicability of Section 11B of the Act, the doctrine can be invoked
fo deny the benefit to which a person is not otherwise entitled.
Section 11B of the Act or similar provision merely gives legislative
recognition to this doctrnine. That, however, does not mean that n
absence of statutory provision, a person can claim or retain undue
benefit. Before claiming a relief of refund, it is necessary for the
petitioner/ appellant to show that he has paid the amount for which
relief is sought, he has not passed on the burden on consumers and
if such relief is not granted, he would suffer loss.”
5.22 1 also rely upon the decision of the Hon'ble Tribunal, Mumbai in
the case of LORENZO BESTONS(O VERSUS COMMISSIONER OF
CUSTOMS, JNCH (2017 (347) E.L.T. 104 (Tri. - Mumbai||, wherein the
Honble Tribunal relying upon the decision of Hon'ble Supreme Court in
the case of SAHAKARI KHAND UDYOG MANDAL LTD VERSUS
COMMISSIONER OF C. EX. & CUS [2005 (181) E.L.T. 328 (5.C.)|, held
that once the amount was paid as duty irrespective whether it was

payable or otherwise, refund of the same has to compulsorily undergo

the test of unjust enrichment as provided under Section 27 of Customs

ct, 1962, The relevant Para is repraduced as under:

6. As regard the admissibility of the refund, as of now there is no
dispute as the adjudicating authority has sanctioned the refund
which has not been challenged by the depeartment, therefore, as
regard the sanction of the refund, it attained finality. Now only issue
to be decided whether the provision of unjust enrichment (s
applicable or otherwise. The appellant has vehemently argued that
amount for which refund is sought for was pad during the
investigation therefore, the same is pre-deposit hence the provisions
of unjust enrichment are not applicable. Hon'ble Supreme Court in
case of Sahakan Khand Udyog (supra) held that even if Section 1B
is not applicable unjust enrichment is applicable for reason that
person cannot be allowed to retain undue bhenefit. Relevant para is

reproduced below:

48. From the above discussion, it is clear that the doctrine of

‘unjust enrichment’ is based on equity and has been accepted
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and applied in several cases. In our opinion, therefore,
irrespective of applicability of Section 1iB of the Act, the
doctrine can be invoked to deny the benefit to which a person
is hot otherwise entitled. Section 118 of the Act or similar
provision merely gives legislative recognition to this doctrine,
That, however, dovs not mean that in absence of statutory
provision, a person can claim or retain undue benefit. Before
cluiming a relief of refund, it is necessary for the
petitioner/ appellant to show that he has paid the amount for
which relief is sought, he has not passed on the burden on

consumers and if such relief is not granted. he would suffer

lnss.

it is ulso observed that in the present case appellant has paid duty,
due (o dispute in applicability of the notification therefore, it cannot
be sald that pre deposit is not duty therefore, unjust enrichment is

not applicable. Once the amount was paid as duty irrespective

whether i was payable or otherwise, refund of the same has to

compulsorily undergo the test of unjust enrichment as provided
under Section 27 of Customs Act, 1962. We are, therefore, of the

view that in the present case refund is required to be tested under

the provisions of unjust enrichment as provided under Section 27.

5.23 | also rely upon the decision of Hon'ble Supreme Court in the
case of Mafatlal Industries Ltd. v. Union of India - [1997 (89) E.L.T. 247
(S.C.)|] wherein it was held that the doctrine of unjust enrichment 1s a
just and salutary doctrine. No person can seek to collect the duty from
both ends. In other words, he cannot collect the duty from his
purchaser at one end and also collect the same duty from the State on
the ground that it has been collected from him contrary to law. The
relevant para is reproduced as under:

"Q9(iii) claim for refund, whether made under the prouisions of the

- Act as contemplated in Proposition (i) above or in a suit or writ

3
-|ll-

}e' | petition in the situatiuns contemplated by Proposition (it} above, can
| j}’[ succeed only if the petitioner/ plaintiff alleges and establishes that
he has not passed on the burden of duty to another person/other
persons. His refund claim shall be allowed/ decreed only when he
establishes that he has not passed on the burden of the duty or (o
the extent he has not so passed on, as the case may be. Whether the
claim for restitution is treated as o constitutional imperative or as a

tntutory requirement, it is neither an absolute right nor an

unconditional obligation hut is suhbject to the ahove requirement, as
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explained in the body of the judgment. Where the burden of the duty
has been passed on, the claimant cannot say that he has suffered
any real loss or prejudice. The real loss or prejudice is suffered in
such a case by the person who has ultimately borne the burden and
1 15 only that person who can legitimately claim its refund. But
where such person does not come forward or where it is not possible
to refund the amount to him for one or the other reason, it is just and
appropriate that that amount is retained by the State, ve., by the
people. There s no immorality or impropriety involved n such a
proposttion, |

The doctrine of unjust enrichment is a just and salutory doctrine. No

person can seek to collect the duty fram both ends. In other words,

he cannot collect the duty from his purchaser at one end and also

collect the same duty from the State on the ground that it has been

collected from him contrary to law. The power of the Court is not

meant to be exercised for unjustly enriching a person. The doctrine
of unjust enrichment is, however, inapplicable to the State. State
represents the people of the country. No one can speak of the people

being unyustly enriched.”

&1

Jgxcess amount arising out of final assessment should be ireated as
P

mistake of law and such amounts do not retain the character of duty,
and the bar of unjust enrichment under Section 27 would not apply to
such deposits. In this regard as discussed in Paras above, | am of the
considered view that once the amount was paid as duty irrespective
whether it was payable or otherwise, refund of the same has to
compulsorily undergo the test of unjust enrichment as provided under
Section 27 of Customs Act, 1962. Thus the amount in the present case
was paid as duty and hence it has to cross the bar of unjust
cnrichment. Further, it is observed that the excess duty was paid on
account of dispute (lis) between the appellant and the department
regarding classification. This dispute was ultimately settled in favour of
the appellant by the Honble Tribunal, Ahmedabad, and the decision
was subsequently upheld by the Hon'ble Supreme Court. Therefore, it
cannot be contended that the duty was paid under a mistake of law, as
the payment arose from an ongoing legal dispute and not from any
inadvertent or erroneous understanding of the legal provisions. Further
| rely upon the decision of Hon'ble Keraly High Court in the case of
SOUTHERN SURFACE FINISHERS VERS!S ASSTI. COMMR. OF C,
EX., MUVATTUPUZHA [2019 (28) G.8.T.L. 202 (Ker.}|, wherein in on the
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issue whether duty paid under a mistake of law has to be refunded, in
accordance with the Central Excise Act, 1944, specifically under Section
| 18 thereof. The Hon’ble High Court of Kerala relying on the decision of
Hon'ble Supreme Court in the case of Mafatlal Industries Ltd. v. Union
of India — [1997 (89) E.L.T. 247 (S.C.)], held that payment undcr a
mistake of law does not create an independent right to refund outside
the statutory framework. Further it was held that all refund claims,
regardless of the reason (including mistake of law), must be filed within
one year from the relevant date as per Section 11B or Section 27 of the
Customs Act, 1962. Further, in respect of unjust enrichment it was
held that refund is not due if the tax burden has been passed on to the
customer and even if the payment was a mistake, refund cannot be
granted unless the assessee proves that the incidence of duty/tax was

not passed on. The relevant paras of the decision are reproduced as

under:;

4, The facts in WP (C} No. 18126/2015 are also similar [2015 (39)
S.T.E. 706 (Ker.), The petitioner, a Company engaged in providing
finanewal services; paid service lax on services rendered to a recipient
located  outside Indwe, which again was exempted, A similar
application was made under Section 1183 of the Central Excise Act,
which was rejected for reason of the limitation period having expired.
The Learned Single Judge noticed the decision in (1997) 5 SCC 536 =
19G7 (89) E.L.T. 247 (8.C.) [Mafatlal Industries Limited & Others v.
Union of India & Others|. Three classifications made in the separate
judgment of A.M. Ahamadi, C.J, of (ij an unconstitutional levy, (ii
illegal levy and (iiil mistake of law are as follows:

Class I: “Unconstitutional levy” - where claims for refund are
founded on the ground that the provision of the Excise Act under which
the tiw was levied is unconstitutional. ‘

XX XX XXX

Class [I : “Illegal levy” - where claims for refund are founded on the
ground that there is  misinterpretation/ misapplication/ erroneous
interpretation of the Excise Act and the Rules framed thereunder.

//;';'i:h_\\ AN XXX XXX
r

H-sl'.'lass I : “Mistake of Law” - where claims for refund are initiated
4!'1 the basis of a decision rendered in favour of another assessee
olding the levy to be : (1) unconstitutional; or (2] without inherent
;" Juriseiction,

"

W
N
5. The Learned Single Judge found that payment of tax made by the
assessee With respect 1o an exempred service, would not fall under
any of the categories. The Learmed Single Judge found that the levy
was purcly on account of “fon) mistake of fact in understanding the
leww” Isic) The reference order indicates that another Learmmed Smole
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Judge did not agree with the interpretation so placed on facts and the
law applicable as had been elaborated upon in Mafatlal Industries

Limited (supra.

6. We deem it appropriate that Mafatla! Industries Limited (supra) be
understood first. The questions framed as avallable from the majority
judgment authored by B.P. Jeevan Reddy, J. were as foliows:

“76. The first question that has to be answered herein is whether
Kanhaiya Lal has been rightly decided insofar as it says (1) that
where the taxes are paid under au mistake of law, the person paying u
is entitled to recover the same from the State on establishing a mistake
and that this consequence flows from Section 72 of the Contract Act; (2]
that it is open to an assessee to claim refund of tax paid by him under
orders which have become final - or to reopen the orders which have
become final in his own case - on the basis of discovery of a mistake of
law based upon the decision of a court in the cuse of another
assessee, regardless of the time-lapse involved and regardless of the
fact that the relevant enactment does not provide for such refund or
reopening; (3] whether equitable considerations have no place in
situations where Section 72 of the Contract Act is applicable, and (4]
whether the spending away of the taxes collected by the Stale 1s not a
good defence to a claim for refund of taxes collected contrary to law.”

In finding the answer to the first question, the following extracts are
necessary. We first extract the finding with respect to sub-section (3) of
Section 118 as it now exisis:

77. ...It started with a non obstante clause; it took in every kind of
refund and every claim for refund and it expressiy burred the
»/ jurisdiction of courts in respect of such claim. Sub-section (.j) of 8. 118,
x '%/ as it now stands, it to the same effect indeed, more comprehenswe
and all encompassing. It says,

“3) Notwithstanding anything to the contrary contained in any
judgment, decree, order or direction of the Appellate Tribunal or any
court or in any other provision of this Act or the rules made thereunder
or in any law for the time being in force, no refund shall be made
except as provided in sub-section”.

The language could not have been more specific and emphatic. The
exclusivity of the provision relating to refund s not only express and
unambiguous but is in addition to the gencral bar arising from the ji:;r':rf
that the Act creates new rights and liabilities and also provides forums
and procedures for ascertaining and adjudicating those rights and
liabilities and all other incidental and ancillary matters, as will be
pointed out presently. This is a bar upon a bar - an aspect emphasised
in Para 14, and has to be respected so long as it stands, The validity
of these provision hus never been seriously doubted. Even though in
certain writ petitions now before us, validity of the 1991 [Amendment)
Act including the amended S. 118 is questioned, no specific reasons
have been assigned why a provision of the nature of sub section (3) of
S. 11B fjamended) is unconstitutional. Applying the proposttions
enunciated by a seven Judge Bench of this Court in Kamala Muls,
must be held that S. 1 1B (both before and after amendments valid and
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constitutional, In Kamala Mills, this Court upheld the constitutional
validity of S. 20 of the Bombay Sales Tax Act (set out hereinbefore) on
the ground that the Bombay Act contained adequate provisions for
refund, for appeal, rewvision, rectification of mistake and for
condonation for delay in filing appeal/revision. The Court pointed out
that had the Bombay Act not provided these remedies and yet barred
the resort to civil court, the constitutionality of S. 20 may have been in
serwous doubt, but since it does provide such remedies, its validity was
beyond challenge, To repeat - and it is necessary to do so - so long as
S. 111 is constitutionally valid, it has to be followed and given effect
to. We can see no reason on which the constitutionality of the said
provision - or a similar provision - can be doubted. It must also be
remembered that Central Excises and Salt Act is a special enactment
creating new and special obligations and rights, which at the same
time prescribes the procedure for levy, assessment, collection, refund
and ail other incidental and ancillary provisions, As pointed out in the
Statement of Objects and Reasons appended to the Bill which became
the Act, the Act along with the Rules was intended to “form a complete
central excise code”, The idea was "fo consolidate in a single
enactment all the laws relating to central duties of excise”. The Act is a
self contained enactment. It contains provisions for collecting the taxes
which are due uccording to law but have not been collected and also
for refunding the taxes which have been collected contrary to law, viz.,
S. 1IA and 118 and its allied provisions. Both provisions contain a
uniform rule of limitation, viz., six months, with an exception in each
case. S.11A and 11B are complimentary to each other. To such a
situation, Proposition No. 3 enunciated in Kamala Mills becomes
applicable, viz., where a statute creates a special right or a liability
ane also provides the procedure for the determination of the right or
liability by the Tribunals constituted in that behalf and provides
Jurther that all questions about the said right and liability shall be
determined by the Tribunals so constituted, the resort to civil court is
not available - except to the limited extent pointed out in Kamala Mills.
Central Excise Act specifically provides for refund. It expressly
declares that no refund shall be made except in accordance therewith,
The pnsdiction of a civil Court 1s expressly barred - vide sub-section
(5] af S. 118, prior to its amendment in 1991, and sub-section (3] of
S.11B, as amended in 1991. ...

XX XxXx A0

(77] ...Once the constitutionality of the provisions of the Act including
the provisions relating to refund is beyond question, they constitute
“law” wathin the meaning of Art.265 of the Constitution. It follows that
any action taken wunder and in accordance with the said provisions

_%!menrliw'tg; of Art.265. In the face of the express provision which

"y

expressly declares that no clatm for refund of any duty shall be
entertamned except in accordance with the said provisions, it is not
permissihle to resort to S.72 of the Contract Act to do precisely that
which is expressly prohibited by the said provisions. In other words, it
is not permissible to claim refund by invoking S.72 as a separate and
independent remedy when such a course is expressly barred by the
provisions in the Act, viz, R 11 and S.11B. For this reason, a suit for
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refund would also not lie. Taking any other view would amount 10
nullifying the provisions in R.11/8.118B, which, it needs no emphasis,
cannot be done. It, therefore, follows that any and every claim for
refund of excise duty can be made only under and in accordance uith
R.11 or S.11B. as the case may be. in the forums provided by the Act.
No suit can be filed for refund of duty invoking S.72 of the Contract
Act. So far as the jurisdiction of the High Court under Art.226 - or for
that matter, the jurisdiction for this Court under Art.32 - is concerned,
it is obvious that the provisions of the Act cannot bar and curtail these
remedies. It is, however, equally obuious that while exercising the
power under Art.226/Art.32, the Court would certainly take note of the
legislative intent manifested in the provisions of the Act and would
exercise their jurisdiction consistent with the prowvisions of the
enactment.

XX A0 XX

79. We may now consider a situation where @ manufacturer pays a
duty unquestioningly - or he questions the levy but fails before the
original authority and keeps quite. It may also be a case where he files
an appeal, the appeal goes against him and he keeps quiet, It may
also be a case where he files a second appeal/revision, fails and then
keeps quiet (Situation would be the same where he fights upto High
Court and failing therein, he keeps quiet.). The orders in any of the
situations have become final against hum. Then what happens s that
after an year, five years, ten years, Lwenty years or even much later, a
decision rendered by a High Court or the Supreme Court in the case of
another person holding that duty was not payable or was payable at a
lesser rate in such a case, (We must reiterate and emphasise that
while dealing with this situation we are Keeping out the situalion
where the provision under which the duty is levied s declared
unconstitutional by a court; that is a separate category and the
discussion in this paragraph does not include that situation. In other
words, we are dealing with a case where the duty was paid on
account of misconstruction, misapplication or wrong interpretation of a
provision of law, rule, notification or regulation, as the case may be.) Is
it open to the manufacturer to say that the decision of a High Court or
the Supreme Court, as the case may be, in the case of another person
has made him aware of the mistake of law and, therefore, he is
entitled to refund of the duty paid by him? Can he invoke 5.72 of the
Contract Act in such a case and claim refund and whether in such a
case, it can be held that reading S.72 of the Contract Act along with
S.17(1)(c) of the Limitation Act, 1963, the period of limitation for making
such a claim for refund, whether by way of a suit or by way of a wnt
petition, is three years from the date of discovery of such nustake of
law? Kanhaiyalal is understood as saying that such a course is
permissible, Later decisions commencing from Bhailal Bhat have held
that the period of limitation in such cases is three years from the date
of discovery of the mistake of law.

With the greatest respect to the learned Judges who said so, we [ind
ourselves unable to agree with the said proposition. Acceptance of the
said proposition would do violence to several well accepted concepts of
law. One of the important principles of law, based upon public policy,
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is the sanctity attaching to the finality of any proceeding, be it a suit or
any other proceeding. Where a duty has been collected under a
particular order which has become final, the refund of that duty cannot
be claimed unless the order [whether it s an order of assessment,
adjudication or any other order under which the duty is paid) is set
aside according to law. So long a! that order stands, the duty cannot
be recovered back nor can any claim for its refund be entertained. ...

X0 AOCK ALY

(79 . Unee this 18 so0, i 15 ununderstandable how an
assessment/ adjudication made under the Act levying or affirming the
duty can be ignored because some years later another view of law is
taken by another court in another person’s case. Nor is there any
provision in the Act for reopening the concluded proceedings on the
aforesaid basis. We must reiterate that the provisions of Central Excise
Act also constitute “law” within the context of Bombay Sales tax Act
and the meaning of Art.265 and any collection or retenfion of tax in
accordance or pursuant to the said provisions is collection or retention
under "the authority of law" unthin the meaning of the said article. In
short, no claim for refund is permissible except under and in
accordance with R.11 and S.118B. An order or decree of a court does
not become ineffective or unenforceable simply because at a later point
of time, a different view of law is taken. If this theory is applied
unwersally, it will lead to unimaginable chaos. ...

XXX XX XX

(79) We are, therefore, of the clear and consudered opinion that the
theory of mistake of law and the consequent period of limitation of
three years from the date of discovery of such mistake of law eannot
he invoked by an ussessee taking advantage of the decision in another
assessee'’s case. All claims for refund ought to be, and ought to have
been, filed only under and in accordance with R.11/S.11B and under
no other provision and in no other forum.

His Lordship then summarized the majority view as follows in
paragraph 108 of the judgment.

108 The discussion in the judgment yields the following proposttions.
We may forewarn that these propositions are set out merely for the
sake of converuen! reference and are not supposed to be exhaustive. In
case of any doubt or ambiguity in these propositions, reference must

jtl,i Where a refund of tax duty s claimed on the ground that it has

“" ./ een collected from the petitioner/plaintiff - whether before the

S/A9-30,3

commencement of the Central Excises and Customs Laws
(Amendment) Act, 1991 or thereafter - by misinterpreting or
misapplung the provisions of the Central Excises and Salt Act, 1914
read with Central Excise Tariff Act, 1985 or Customs Act, 1962 read
with Customs Tanff Act or by misinterpreting or misapplying any of the
es, regulations or nottfications issued under the sald enactments,
such a cluim has necessarily to be preferred under and in accordance
with the provisions of the respective enactmen! before the authorities
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specified thereunder and within the period of limitation prescribed
therein. No suit ts maintainable in that behalf. While the jurisdiction of
the High Courts under Art. 226 and of this Court under Art.32 cannot
be cireumscribed by the provisions of the said enactments, they will
certainly have due regard to the legislative intent evidenced by the
provisions of the sad Acts and would exercise their jurisdiction
consistent with the prouvisions of the Act. The writ petition will be
considered and disposed of in the light of and in accordance with the
provisions of S.11B. This is for the reason that the power under
Art.226 has to be exercised to effectuate the rule of law and not for
abrogating it. :

The said enactments including S.11B of Central Excises and Salt Act
and S.27 of the Customs Act do constitute “law” within the meaning of
Art.265 of the Constitution of India and hence, any tax collected,
retained or not refunded in accordance with the said promsions must
be held to be collected, retained or not refunded, as the case may be,
under the authority of law. Both the enactments are self contained
enactments providing for levy, assessment, recovery and refund of
duties imposed thereunder. S.11B of the Central Excises and Salt Act
and S.27 of the Customs Act, both before and after the 1991
(Amendment) Act are constitutionally vahd and have to be followed
and gwe Eff&ﬂt to. 5.72 of the Contract Act has no application to such a
claim of refund and cannot form a basis for maintaining a swuit or a wril
petition. All refund claims except those mentioned under Proposition (1)
below have to be and must be filed and adjudicated under the
provisions of the Central Excises and Salt Act or the Customns Act, as
the case may be. It is necessary to emphasise in this behall that Act
provides a complete mechanism for correcting any errors whether of
faet or law and that not only an appeal s provided to a Tribunal
which is not a departmental organ - but to this Court, which 1s a vl
court.

fiif Where, however, a refund is claimed on the ground that the
provision of the Act under which it was levied is or has been held to be
unconstitutional, such a claim, being a claim outswde the purview of the
enactment, can be made either by way of a suit or by way of a writ
petition. This principle is, however, subject to an exception : where a
person approaches the High Court or Supreme Court challenging the
constitutional validity of a provision but fails, he cannot take
advantage of the declaration of unconstitutionality obtained by another
person on another ground, this is for the reason that so far as he s
concerned, the decision has become final and cannot be reopened on
the basis of a decision on another person's case; this ts the ratio of the
opinion of Hidayatulleh, CJ. in Tiokchand Motichand and ve
respectfully agree with it. Such a claim ts maintainable both by virtue
of the declaration contained tn Art.265 of the Constitution of India and
also by wvirtue of 5.72 of the Contract Act. In such cases, period of
limitation would naturally be calculated taking into account the
principle underlying Clause f¢) of sub-section (1} of S.17 of the
Limitation Act, 1963. A refund claim in such a situation cannot be
governed by the provisions of the Central Excises and Salt Aet or the
Customs Act, as the case may be, since the enactments do not
contemplate any of their provisions being struck down and a refund
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claim arising on that account. It other words, a claaim of this nature s
not contemplated by the said enactments and is outside of their
PUriietd,

fiii} A elaim for refund, whether made under the prowisons of the Act
as contemplated in Proposition (i) above or in a swit or writ petitton in
the situations contemplated by Proposition (i) above, can succeed only
if the petitioner/ plaintiff alleges and establishes that he has not
passcd on the hurden of duty to another person/other persons. His
refund claim shall be allowed/decreed only when he establishes that
he has not passed on the burden of the duty or to the extent he has not
s0 passed on, as the case may be. Whether the claim for restitution is
treated as a constitiutional imperative or as a statutory requirement, it
is neither an absolute right nor an unconditional obligation but is
subject to the above requirement, as explained in the body of the
judgment, Where the burden of the duty has been passed on, the
claameant cannot say that he has suffered any real loss or prejudice.
The real loss or prejudice is suffered in such a case by the person wiho
has ultimately borne the burden and it is only that person who can
legitimately claim its refund. But where such person does not come
forward or where it is not possible to refund the amount to him for one
ar the other reason, it is just and appropriate that that amount (s
retained by the State, ie., by the people. There is no immoralily or
impropriety involved in such a proposition. The docirine of unjust
enrichment is a just and salutory doctrine. No person can seek to
collect the duty from both ends. In other words, he cannat collect the
duty from his purchaser at one end and also collect the same duty
from the State on the ground that it has heen collected from him
contrary to law. The power of the Court is not meant to be exercised for
unjustly enriching a person. The doctrine of unjust enrichment Is.
however, mapplicable to’ the State. State represents the people of the
country. No one can speak of the people being unjustly enriched.

fivj It is not open to any person ta make a refund claim on the basis of
a decision of a Court or Tribunal rendered in the case of another
person. He cannot also claim that the decision of the Court/ Tribunat in
another person's case has led him to discover the mistake of law
under which he has paid the tax nor can he claim that he is entitled to
prefer a writ petition or to institute a suit within three years of such
alleged discovery of mistake of law. A person, whether o manufacturer
ar importer, must fight his oumn battle and must succeed or fail in such
proceedings. Once the assessment or levy has become final in his
case, he cannot seek to reopen it nor can he claim refund without
reopening such assessment/order on the ground of a decision In
\another person’s case. Any proposition to the contrary not only resuits
W substantial prejudice to public interest but is offensive to several
well estoblished principles of law. It also leads to grave public
o . Anischief. 8.72 of the Contract Act, or for that matter S.17(1)(c) of the
\"'\: T  Limitation Act, 1963, has no application to such a claim for refund.

) Art265 of the Constitution has to he construed in the light of the
goal and the ideals set out in the Preamble to the Constitution and in
Art.38 and 39 thereof. The concept of economic justice demands that in
the case of indirect taxes like Central Excises duties and Customs
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duties, the tax collected without the authority of law shall not be
refunded to the petitioner - plaintiff unless he alleges and establishies
that he has not passed on the burden of duty to a third party and that
he has himself borne the burden of the said duty.

(i) S.72 of the Contract Act is based upon and incorporates a rule of
equity, In such a situation, equitable considerations cannot be ruled
out while applying the said proviston.

fui) While examining the clatms for refund, the financial cheaos which
would result in the administration of the State by ullowing such claims
is not an trrelevant consideration. Where the petitioner-plaintiff has
suffered no real loss or prejudice, having passed on the burden of tax
or duty to another person, it would be unjust to allow or decrec his
claim since it is bound to prejudicially affect the public excheqguer In
case of large claims, it may well result in financial chaos in the
administration of the affairs of the State.

(viti) The decision of this Court in Income Tax Officer Benaras v.
Kanhaiyalal Mukundlal Saraf [1959] SCR 1350 must be held to have
been wrongly decided insofar as it lays down or is understood to have
laid down propositions contrary to the propositions enunciated i (i to
(vii) above. It must equally be held that the subsequent decisions of
this Court following and applying the said propositions in Kanthatyalal
have also been wrongly decided to the above extent. This declaration
or the law laid down in Propositions (i) to {vii) above - shail not howvver
entitle the State to recover to taxes/duties already refunded and in
respect whereof no proceedings are pending before any
authority/ Tribunal or Court as on this date. All pending matters siall,
however, be governed by the law declared herein notwithstanding that
the tax or duty has been refunded pending those proceedings, whether
under the orders of an authority, Tribunal or Court or otherunse.

fix) The amendments made and the provisions inserted by the Central
Excises and Customs Law [Amendment) Act, 1981 it the Central
Excises and Salt Act and Customs Act are constitutionally valid and

are unexceptionable.

(x) By virtue of sub-section (3] to S.11B of the Central Excises and
Salt Act, as amended by the aforesaid Amendment Act, and by virtue
of the provisions contained in sub-section [3) of S.27 of the Customs
Act, 1962, as amended by the said Amendment Act, all claims for
refund (excepting those which arise as a result of declaration of
unconstitutionality of a prowsion whereunder the levy was created)

have to be preferred and adjudicated only under the provisions of the -

respective enactment. No suit for refund of duty is maintainable in that
behalf. So far as the junisdiction of the High Courts under Art.226 of
the Constitution - or of this Cowrt under Art. 32 - 15 concerned, il
remains unaffected by the provisions of the Act. Even so, the Court
would, while exercising the jurisdiction under the said articles, have
due regard to the legislative intent manifested by the provisions of the
Act, The writ petition would naturally be considered and disposed of in
the light of and in accordance with the provisions of S. 1 1B. This is for
the reason that the power under Art.226 has to be exercised (o
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effectuate the regime of law and not for abrogating it lZven while
acting in exercise of the said constitutional power, the High Court
cannol ignore the law nor can it override it. The power under Art.226 1s
conceived to serve the ends of law and not to ransgress them.

ixi) 8. 1113 applies to all pending proceedings notwithstanding the fact
that the duty may have been refunded to the petitioner/ plaintiff
pending the proceedings or wunder the orders of the
Court/ Tribunal/ Authority or otheruise. It must be held that Union of
india v. Jain Spinners, 1992 (4) SCC 389 and Union of India v. LT.C.,
[UG3 Suppl. (4) SCC 326 have been correctly decided. It is, of course,
obuious that where the refund proceedings have finally terminated - in
the sense that the appeal period has also expired - before the
commencement of the 1991 [Amendment) Act (September 19, 1991]),
they cannot be reopened and / or governed by S.11B(3) {as amended
by the 1991 (Amendment) Act). This, however, does not mean that the
power of the appellate authorities to condone delay in appropriate
rases is nlfected in any manner by this clarification made by us.

(il S.118 does provide for the purchase making the claim for refund
provided he is able to establish that he has not passed on the burden
to another person. It, therefore, cannot be said that S.11B is a device to
retain the illegally collected taxes by the State. This is equally true of
.27 of the Customs Act, 196Z.

8. [il. Hansaria, J. concurred with K.S. Parnpoornan, J., Suhas C.
Sen, J. wrote a dissenting judgment, holding the amended provisions to
he a mere device and a cloak to confiscate the property of the taxpayer,
but concurred with K.S. Paripoornan, J. on the question of an action by
way of suit or writ petition being meaintainable. Ahmadt CJ., though
coneurring with 13.P. Jeevan Reddy, J. expressed a different view on
o aspects. In cases of the levy being held to be unconstitutional or
void for luck of mherent junisdiction, the claim of refund as tax paid
under mistake of law, was held to be outside the ambit of the Excise
Act and the limitation applicable was held to be that specified under
Section 17(1)(c) of the Limitation Act. The other aspect on which dissent
is expressed, was with respect to an assessee’s challenge to the
constitutionality having falled and later, the view being reversed. In
such cascs Ahmadi, CJ., was of the opinion that the assessee’s
remedy cannot be held to be foreclosed and he should be left to legal
remedies of review ete. of the earlier order.

9. The Learned Single Judge who referred the matter, rightly noticed
the different views expressed, which however on the question of
) ustake of law and the manner in which refund has to be applied for;
e have to concede to the majority view of five Learned Judges. From
phe above extracts, it has to be noticed that Justice B.P. Jeevan Reddy
in his majority judgment; concurred to by a majority of five out of nine,
held the refund to be possible only under the provisions of the Act. We
need only refer to the category of payment under a mistake of law. We
do not agree with the Learned Single Judge that the facts of the case
Hscussed in WP [C) No. 18126/2015 do not fall under any of the
categories. A payment made on a mistaken understanding of law
finding the levy to be exigible for the serices rendered, would be a levy
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made or paid under mistake of law and not ane categorized s an
unconstitutional levy or illegal levy, We cannot agree with the elastic
interpretation made by the Learned Single Judge that the case would
be one on account of mistake of fact in understanding the law. The
mistake committed by the assessee may be one on law or on facts, the
remedy would be only under the statute. Here e are not concerned
with a case as specifically noticed in Mafatlal Industries Limited [supra)
of an assessee trying to lake advantage of a verdict in another case.
Here the ussessee had paid the tax without demur and later realised
that actually there was no levy under the provisions of the statute.
However, that again is a mistake of law as understood hy the assessee
and for refund, the asscssee has to avail the remedy under the
prouvisions of the statute and concede to the limitation provided therein,

10. B.P. Jeevan Reddy, J. after elaborate discussion, finds the Excise
Act to be a self contatned enactment wath provisions for collecting taves
which are due according to law and also for refunding the tuves
collected contrary to law, which has to be under Sections | 1A and 1 1B.
Both provisions were found to contain a uniform rule of limitation,
namely sic months at that time and then one year and now we years.
Relying on the decision in AIR 1965 SC 1942 [Kamala Mills Ltd. v. State
of Bombayy], it was held that where a statute creates “u special nght or
a liability and also provides the procedure for the deternunation of the
right or liability, by the Tribunals constituted in that behalf und
provides further that all questions above the sawd right and lability
shall be determined by the Tribunal so constituted, the resort to Cunl
Court is not available, except to the limited extent pointed out in Kamala
Mills Ltd. [supra). Central Excise Act having provided specifically for
refund, which provision also expressly declared that no refund shall be
made except in accardance therewith, the junsdiction of the Cunl Cowrt
was found to be expressly barred. It was held that once the
constitutionality of the provisions of the Act, including the prowsions
relating to refund is beyond guestion, then any and ecvery ground,
including violation of principles of natural justice and mfraction of
fundamental principles of judicial procedure has o be urged under the
prouvisions in the Act, obuiating the necessity of a suil or a writ petition
in matters relating to a refund. The only exception provided was when
there was a declaration of unconstitutionality of the prowvisions of the
Act, in which event, a refund claimed could be otherwise than under
Section 11B. We, specifically, emphasise the underlined portion in
paragraph 79 of the cited deciston as extracted hereinabove. The eurlier
view that the limitation was three years from the date of discovery of
mistake of law was specifically differed from, smnce the refund had (o
be under the remedy as provided in the statute, which prescribed a
limitation.

11. At the risk of repetition, here, the ussessees paid 1p the tax and
later realised that they are entitled to exemption. Gaing by the majority
Judgment, in Mafatlal Industries Limited (supra), we have to find such
cases being subjected to the rigour of limitation as provided under
Section 11B. The limitation, in the relevant period, being one year, there
could be no refund application maintained after that perind. We, hence,
find the order impugned in the writ petitions to be proper and we
dismiss the writ petitions. We hold that the judgment dated 6 72015 in
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WP (C) No. 18126/2015 (2015 (39) S.T.R. 706 (Ker.)| [M/s. Gegjit BNP
Paribas Financial Services Ltd. v. Commissioner of Central Excise] is

not good law, going by the binding precedent in Mafatlal Industries
Limited (supra). The writ petitions would stand dismissed answering
the reference in fovour of the Revenue and against the assessees. No
CosIs.

525 Turther 1 also rely upon the decision of Honble Tribunal,
Hangalore, in the case of KIRTHI CONSTRUCTIONS VERSUS
COMMISSIONER OF C. EX, & 5.T., MANGALORE |2016 (43) S.T.R. 301
(Tri. - Bang.)|, wherein the Tribunal, Bangalore, relying on the decision
af Honble Supreme Courl in the case of Mafatlal Industries Ltd. v.
Union of India — [1997 (89) E.L.T. 247 (S.C.)|, held that all claims of
refund except levies held to be unconstitutional are to be preferred and
adjudicated upon under Section 11B of the Central Excise Act, 1944
and subjeet to the claimant establishing that the burden of duty has
not been passed on to the third party. The relevant paras are

reproduced as under:

“6. The appellont has claimed that as they paid seruice tax by
mistake of law they deserve to be granted the refund of the said
service tax. This order 1s holding that such activities/transactions and
the services provided by the appellant are not liable for payment of
service tax; the claim of refund, therefore, is required to be examined
as per the provisions of law of service tax on the subject of refund.
lHere the appellant argues that as the tax has been paid mistakenly,
time-bar limitation is not applicable. Learned AR for the Revenue has
vehemently argued that provisions of law concerning the sanction of
refund under Service Tax law would be applicable and he has cited in
support various decisions of Hon'ble Supreme Court as well as
CESTAT. Bangalore. It is made clear that when the refund claim is to
he exanuned, it would be necessary for the claim to pass all the tests
including the time limitation of one year as well as satisfying the
criterion that the liability of service tax was not passed on to the
buyers 1.e. passing the test of no gain by ‘unjust enrichment’. The

ATaAl N

BN pm—— __x"f-fn_ Hon'ble Supreme Court in the case of Mafatlal Industries Ltd. (supra)
¥/ ﬁ’,ﬂ"—‘ "l
T NI Hﬁl has clearly held that all claims of refund except levies held to be

'-_. ¥y | r

Sk | *hinconstitutional are to be preferred and adjudicated upon under

‘Section 11B of the Central Excise Act, 1944 and subject to the
. claimant establisiting that the burden of duty has not been passed on
to the third party. Hon'ble Supreme Couwrt in this case has inter alin

‘onounced as follows |
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70. Re:(ll)..... All claims for refund ought to be, and ought to huve
been, filedd only under and in accordance with Rule 11/Section 1183
and under no other provision and in no other forum. An assessee
must succeed or fail in his own proceedings and the finality of the
proceedings in his own case cannot be ignored and refund ordered in
his favour just because in arnother assessee’s case, a sinilar point s
decided in favour of the manufacturer/assessee. (Se¢ the pertinent
observations of Hidayatullah, CJ. in Tideokchand Motichand extracted
tn Para 37). The decisions of this Court saying fo the contrary must be
held to have been decided wrongly and are accordingly overruled
herewith.

7. lirom the above it is clear that the service in guestion s not liable
for payment of service tax and the appellant’s claim for refund would
deserve examination and consideration as per the provisions of law
as applicable during the relevant period. It is made clear that senice
is definitely under the exclusion category and not liabile for payment
of service tax. This appeal is allowed by way of remand [0 the original
adjudicating authority for examination and consideration of refund

claim under the provisions of refund claims wherein the adjudicating

ar as well as ‘unjust enrichment’. It ts also directed that the orginal
djudicating authority decide the subject claim within three months of

receipt of this order.”

5.26 Further, | have carefully gone through all the case laws submitted
by the appellant in written submission earlier during personal hearing
and find that facts and circumstances in all the case are not at par with
the present case and therefore distinguishable. It is further observed
that decision in the case CCE v Flow Tech Power- [2006 (202) ELT 404
(Mad)] relied upon by the appellant is in respect of composite price fixed
by the Ministry of Agriculture and the same has been distinguished 1n
the case of BPL Ltd. {2010 (259) E.L.T. 526 (Mad.)]. Similarly, in the
case Elantas Beck India Ltd v CCE - [2016 (339) ELT 325 (Tri Mumbai))
deals with the issue of Excise Duty paid on the intermediate product on
the insistence of department. Further, in the case of Birla Corporation
Ltd v CCE - [2008 (231) ELT 482 (Tri Mumbai)] and Shyam Coach
Engineers v [CCE - 2024 (1) TMI 245] refund was allowed only on the
basis of Chartered Accountant Certificate that the incidence ol duty has
not been passed on to the customers. It is further observed that the
Hon'ble CESTAT, Ahmedabad in the in the case of Varsha Plastics Pvi.
Ltd. Vs Commissioner of Customs, Kandla [2019 (368) ELT 996 (1T
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Ahmd)| has held similar view that the CA Certificate is not a concluding
document that shows the incidence of duty was not passed on but is
based on the books of account, In absence of any books of account for
the relevant period showing the amount claimed as refund as
reeeivable, the CA Certificate cannot alone help the appellant to
avercome the aspect of unjust enrichment as held above in Para 5.6.
Thus, the case laws relied upon by the appellant are not applicable to

the present case,

527 Further the Hon'ble Supreme Court in the case of Sahakari
Khand Udyog Mandali Ltd Vs Commissioner of C. Ex. & Cus [2005 (181)
[T 328 [SC)] has held that before claiming a relief of refund, it is
nocessary lor the appellant to show that he has paid the amount for
which relicf is sought and he has not passed on the burden on
consumers. Further, the Hon'ble Supreme Court in the case of Union of
India Vs Solar Pesticides Pvt. Ltd. [2000 (116) ELT 401 (SC)| has held
that “the expression “incidence of such duty” in relation to its being
passed on to another person would take it within its ambit not only the
passing of the duty directly to another person but also cases where it is
pussed on indirectly”. The burden of proof is on the appellant to
cstablish that they had not passed on the incidence of duty paid.
Therefore, until the contrary is proved, there is a presumption provided
under the statute that the duty has been passed on to the buyer.
Therefore, (he appellant in the present case has failed to cross the bar

of unjust enrichment.

5.28 Fron the above, | am of the considered view that had the
incidence of duty not been passed on, the same ought to have been
reflected in the appellant’s Balance Sheet under 'Receivables’ as
amounts due from the Customs Department. It is well established that
the burden of proof lies on the appellant to demonstrate that the

incidence of duty has not been passed on to the buyer or end customer,

It this regard, the Chartered Accountant’s certificate, is not sufficient

documents. Further, the subsequent reduction in the sale price of the
poods by the appellant does not, by itsclf, establish that the appcllant
ubsorbed the dutv burden. A mere price reduction does not lead to the
logical conclusion that the appellant bore the duty liability without
passing it on to the customer. Moreover, once the amount has been

paid as duty whether correctly or erronecously, including on account of
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a mistake of law the claim for refund is subject to the mandatory test of

unjust enrichment under Section 27 of the Customs Act, 1962, In view

of the failure to provide sufficient evidence to overcome the bar of
unjust enrichment, | am of the considered opinion that the appellant
has not made out a case for refund. Accordingly, the appeals filed by

the appellant are liable to be re ccted,

6. In view of the above, I do not find any infirmity with the impugned

orders and the same are upheld. The appeals filed by the appellant are

Ly

COMMISSIONFTTTAPPLEALS)
CUSTOMS, AHMEDABAD.

dismissed.
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