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3diet M SR} A Bl fortiep 3

¥ | ORDER- IN-APPEAL ISSUED 25.09.2025 a‘y
' ON: “

\'\.f%r

M/s Shree Digvijay Cement Co. = Ltd,
T | srdfie@al &1 19 9 Udl NAME | Digvijaygram, Sikka, Dist Jamnagar

AND ADDRESS OF THE
APPELLANT:

1. w?wﬁ%%@%mwﬁﬂm%ﬁ#mwmm
TR,

This copy is granted free of cost for the private use of the person to whom it is issued.

2. | Saryes SATAFTaH 1962 BT URT 129 ST ST (1) (@Y1 M) & = Fafeteaa

AR & AT F Tray H HIS i 39 AT A 3T B ATed T Bl o1
39 Smexr Bt wifey #1 A [ 3 A & SieR 3uR Wiyaage Aiwd (3mded
Ty, fa varery, Rrera faum) Swe ant, 73 Rt ot gete smde uvgd
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P TP e.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order. :

ﬁ'&l‘f%f@—d Wﬁ'ﬁ G-I'I'a'-‘lT/Order relating to :
I & =u A 3marfad $ig 7.

any goods imported on baggage.

HRA T ATATd H o [PU1 16T A 1G] 1 A HIRG H I7ch Tdod R W
I 7 7T AT IT I T R TR SR o & g Saférd are Sar T e
T I ol TITH TR IR ¢ A 91 A1 A e ara | $41 5.

dlz(8

any goods loaded in a conveyance for importation into India, but which are not unloaded at
(b) |their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

) | FTATRIe® SHTUTTaH, 1962 & SHATd X T4 S0P AU §1¢ T F-aHl & dgd Yeb
arut #1 srgral.

(c) |Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder. .

3. | QRIETT TG UA W MOETad! # [AfTGE U H Ugd Bl g forie
eaita IS g P St ok 3 & Wiy Fafafea srera dau g4 =@mfee :

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

(@) | BIE B Ta, 1870 & HG H.6 ATTa1 1 b A Fruifva fog 17 orgar 39 e
1 4 ufewi, et e ufe § vara 99 &) <amared Yoo fede @ g anfee.

(a) | 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.
@) | G5 GXATav! & JelTal WTY ga e 3t 4 wherat, afg st

(b) | 4 copies of the Order-in-Original, in addition to relevant documents, if any

T | gAteror & ferg airde o1 4 ufaai

(c) | 4 copies of the Application for Revision.

(d) | TARIEIOT STde SRR B & (o Ao ATUaH, 1962 (@UT HRITEA) |
Fruffia o ot o Wile, B gus ot ok fafay wdl & <hd & srefi=r amar @
# 3. 200/-(FIT 1 W AT ¥.1000/-(FUC TP §WR AT ), ST Wi Ardan g1, |
T R Y= & waidre gaq &.8R.6 o1 <1 ufedi. afe ew, 7 a1 s,
ST 4T &€ &1 IR 3R FUY TP ARG 91 3949 BH g1 ol 08 B & FUH
¥.200/- 3% Tfe U @ | U 81 df B9 & =9 H .1000/-

(d) | The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

4. | A ¥. 2 & JNT FId ATHA S SrATaT = HIHE & G A gfe BIs oAl 39
TSR ¥ SHTEd Sl gl df 4 Harges SHfufaw 1962 S URT129T (1)
3efi wid g3 A | H1g ITG Y[eh 3R AT HY fie Srfepvor &
e fFafifEd vd w ordta w= wewa &

In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :
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?ﬂmm,%:‘sﬂum JUGTHY | Customs, Excise & Service Tax Appellate
3difera srferagur, ufdet 19106} Tribunal, West Zonal Bench

SR HivTd, IgHTet e, Fee 2nd Floor, Bahumali Bhavan,
RYRTR Jd, 3ARdT, 3fgHaIdlG- Nr.Girdhar Nagar Bridge, Asarwa,
380016 Ahmedabad-380 016

5. | HruTRrem Siftferaw, 1962 @1 YRT 129 T (6) & 3, [ AU, 1962 B

URT 129 T (1) & e arfter & w1y Frafafae gee wou g1 @rfee-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

@) | ordie & ararud ATa 3§ oTel [ WIHTed HTUBRI gRT Wil 74T e 3R
TS YT TITIT 7T S8 &1 ¥PH Uid @G 0T T SHA HH 81 ol Th §IR BUT,

(a) | where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

@) | ardter & wrafd A § oigl fohal WIATR[e® STUBTY §RT AR T J[6h 3R
TSl TYT SRTT 7T &8 $1 TP H UTd 9g 0T F 3ifU® g1 afe= $ud uary
WRE | 3 =1 1 dl; Ui 9R $UT

(b) | where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

@ | rdta F i ara | el [l QHIRIes STUSRY §IRT W TR e 3R
TS YT AT AT &8 &1 IPH U 91 0T A AT g1 dl; S IR 4T,

where the amount of duty and interest demanded and penalty levied by any officer of
(c) Customs in the case to which the appeal relates is more than fifty lakh rupees, ten thousand
rupees

(9) | 39 AT & [3¥5 SAMABIV & FHA, AR T Yeb D 10% 3l HRA R, 56! Yo AT
b U4 &8 faare A, a1 S8 & 10% /a1 A W, 98T $adl &S faame | &, Sruie @l
SIQ |

(d) | An appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is
in dispute.

6. | Ioa ATUFTTH BT YRT 129 (V) & =1 U WIIUBIUT & THEY SR TAD
A UF- (P) AP AT F fore a7 afeal & gurA & fore ar fasdt s
vt & forg fg g srdier : - sryan _

(@) U T TS U DT YATdaT P [T SRR 3TaAe- & 1Y $U UTd Gl &1
3o o Haw g =it

Under section 129 (a) of the said Act, every application made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or
(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees.
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.

ORDER-IN-APPEAL

Three appeals, as per details given in Table - 1 below, have been
filed by M/s Shree Digvijay Cement Co. Ltd, Digvijaygram, Sikka, Dist
Jamnagar (hereinafter referred to as the ‘appellant’) in terms of Section 128
of the Customs Act, 1962 against the following Order in Original

(hereinafter referred to as the impugned order’) as per Table-1.

Table-1
Sr | Appeal No Appeal filed on | Order in Original No. | Date
No
1 S/49-335/CUS/IMN/2024-25 18.09.2024 | 01/AC/CHS/24-25 28.05.2024
2 S/49-336/CUS/IMN/2024-25 | 18.09.2024 02/AC/CHS/24-25 28.05.2024
3 S/49-337/CUS/JIMN/2024-25 18.09.2024 03/AC/CHS/24-25 28.05.2024

2. Facts of the case, in brief, is that the appellant having IEC No.
0388020920 had imported consignment of Steam (Non coking) Coal
falling under CTH 27011920 at Sikka Port. They have filed Bills of Entry
for the import of Steam (Non coking) Coal in bulk of Australian origin at
Sikka Port. In the absence of relevant documents/ information, the said
Bills of Entry were provisionally assessed by the Competent Authority for
want of original documents and Test Reports. The provisional duty was
paid by the appellant at the relevant time before clearance of imported
goods. They also executed PD Bonds of duty amount. The said Bills of
entry was finalized on the basis of original documents submitted by the

importer and Test Report vide Final Assessment orders as detailed below

in Table II.

Table II
Sr FAO No Date
No
01 86/FAO/CHS/2022-23 02.08.2022
02 87/FAQ/CHS/2022-23 02.08.2022
03 88/FAO/CHS/2022-23 ' 02.08.2022

2.1 Being aggrieved from the FAO as mentioned in Table II above, the
appellant filed an appeal against the FAO issued by the Deputy
Commissioner, Custom House Sikka, before Hon'ble Commissioner of
Appeals, Ahmedabad and the same was decided by Hon'ble
Commissioner of Appeals, Ahmedabad vide the following Order in Appeal:
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e OIA No. JMN-CUSTM-000-APP-92-23-24 dated 19.09.2023,

* OIA No. JMN-CUSTM-000-APP-93-23-24 dated 20.09.2023

¢ OIA No. JMN-CUSTM-000-APP-91-23-24 dated 14.09.2023
Wherein the issue was remanded to the adjudicating authority for
passing speaking order, after providing opportunity of personal hearing
to the appellant. It was also directed that the adjudicating authority shall
examine available facts, documents and submission made by the
appellant on the issue of inclusion of barge charges in the assessable
value.
2.2 In de novo adjudication the adjudicating authority vide the
impugned orders has held that the transaction value of the imported
goods in terms of section 14 of the Customs Act, 1962 would include the
costs incurred up to the place of importation. Thus, in the instant cases,
as the place of importation is jetty/import yard where the cargo is
offloaded. As the barge charges have been incurred before the
commodity/goods reached the jetty/import yard, the barge charges have
to be included in the assessable value. The adjudicating authority has
confirmed the differential amount of duty along with interest thereon as
provided under Section 18(3) of Customs Act, 1962. The adjudicating
authority has also imposed penalty under Regulation 7 of Customs

(Finalization of Provisional Assessment) Regulations, 2018.

3. Accordingly, the appellant aggrieved by the impugned orders has

filed the present appeals and mainly contended that:

e, The Deputy Commissioner has erred in failing to appreciate that
goods were brought at Sikka Port for being cleared for home
consumption at Sikka Port and all the charges for bringing them
to Sikka Port have been included in the freight element that is an
integral part of the CIF price of the goods for the purpose of
discharging customs duty. The barge charges are part of
stevedoring charges on which appellant have suffered Goods &

: V% Service tax. Hence, the impugned order would amount to double

; 7| taxation, which is not envisaged under the provisions of Section

e/

<9/ 12 of Customs Act, 1962.

* The appellant hereby says and submits that as per para 3 (b) of
Notification No. 91/2017-Cus (NT) dated 26.09.2017, the
substituted Rule 10 (2) of Customs Valuation rules, 2007 reads
that-
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"(2) For the purpose of sub-section (1) of Section 14 of the
Customs Act, 1962 (32 of 1962) and these Rules, the value of the
imported goods shall be the value of such goods, and shall
include -

(a) the cost of transport, loading, unloading and handling charges

associated with the delivery of the imported goods to the place
of importation;
As per the Explanation to the said rule, the cost of transport of
the imported goods referred to in clause (a) includes the ship
demurrage charges on charter vessels, lighterage or barge
charges.

e As per Rule 2 (da) inserted in Customs Valuation Rules, 2007 by
Notification No. 91/2017-Cus (N.T.) dated 26.09.2017, 'place of
importation' means the customs station where the goods are
brought for being cleared for home consumption or being removed
for deposit in a warehouse. The term "customs station" is defined
in section 2 (12) of Customs Act, 1962 as any customs port. As
per section 2 (12) of Customs Act, 1962, "customs port" means
any port appointed under clause (a) of section 7 to be a customs
port. In this case, the vessel had already arrived at the place of
importation i.e. customs station (Sikka Port) and unloading of
coal was undertaken at the anchorage which is within the port
limits. The substituted Rule 10 (2) provides for inclusion of cost of
transportation to the place of importation, which, in this case is
Sikka Port and such cost is already covered in the freight
component of CIF. The rule does not provide for charging any
amount over and above the cost of transportation beyond the
place of importation. Hence, the adjudicating authority has erred
in considering "jetty" as place of importation whereas the law
would define "place of importation" as customs station i.e. Sikka
port.

e The appellant further submitted that no legal authority is cited to
interpret the expression "port of importation" as the jetty and not
the customs station (port). Therefore, there is no legal authority or
provision to add any charges in assessable value on account of
barge charges, beyond the place of importation.

e The appellant says and submits that even CBIC Circular No.
39/2017-Cus dated 26.09.2017 relied by the adjudicating
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authority would use the expression "place of importation" to mean
the customs station (and not jetty).

» The appellant further submitted that they are not liable to penalty
under Regulation 7 of Customs (Finalization of Provisional
Assessment) Regulations, 2018 inasmuch as this is not a case
where had disregarded any communication sent to them in
accordance with Regulation 4(2) ibid. Hence, the appellant would
say and submit that penalty imposed on them under Regulation 7
of Customs (Finalization of Provisional Assessment) Regulations,
2018 is liable to be quashed and set aside.

4. Shri Vikas Mehta, Consultant, appeared for personal hearing on
24.09.2025. He reiterated the submissions made at the time of filing
appeal.

D Before going into the merits of the case, it is observed that the
appeals filed by the appellant have been filed beyond normal period of 60
days but within the condonable period of 30 days as stipulated under
Section 128(1) of the Customs Act, 1962. Appellant have requested for
condoning the delay in filing the said appeal on the ground that the
appeals could not be filed timely owing to mis-communication among office
staff as the person looking after customs and litigation matters was on
leave for some time due to health reasons of his family member at Delhi.
Therefore, taking a lenient view to meet the ends of justice, I allow the
appeal as admitted, condoning the delay in filing the appeal beyond the
normal period of 60 days under proviso to the Section 128(1) of the
Customs Act, 1962.

6 I have carefully gone through the appeal memorandum as well as
records of the case, submissions advanced by the appellant during

—~——_ _personal hearing as well as the documents and evidences available on

A vl 3(1 [
/;‘J« (3,
/4 ?"'é)icord.

s 8/1 It is observed that the appellant having IEC No. 0388020920 had

:j',,a__/ﬁ,?%ported consignment of Steam (Non coking) Coal falling under CTH
=" 27011920 at Sikka Port. They have filed Bills of Entry for the import of
Steam (Non coking) Coal in bulk of Australian origin at Sikka Port. In the

absence of relevant documents/ information, the said Bills of Entry were
provisionally assessed by the Competent Authority for want of original
documents and Test Reports. The provisional duty was paid by the
appellant at the relevant time before clearance of imported goods. They

also executed PD Bonds of duty amgunt. The said Bills of entry were
Page 7 of 10 k
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finalized on the basis of original documents submitted by the importer and
Test Report vide Final Assessment orders as detailed in Table II above.
Being aggrieved by the FAO as mentioned in Table II above, the appellant
filed appeals against the FAO issued by the Deputy Commissioner,
Custom House Sikka, before Hon'ble Commissioner of Appeals,
Ahmedabad, who vide Order in Appeal as mentioned in Para 2.1 above has
remanded the matter to the adjudicating authority for passing speaking
order, after providing opportunity of personal hearing to the appellant. The
adjudicating authority vide the impugned order has held that the
transaction value of the imported goods in terms of section 14 of the
Customs Act, 1962 would include the costs incurred up to the place of
importation i.e. barge charges have to be included in the assessable value.
The appellant contended that such charges are not includible in the

assessable value for customs duty purposes.

6.2 It is observed that in a recent decision the Hon’ble Tribunal, vide
Final Order No. 10233-10234 /2025 dated 08.04.2025, passed in the case
of M/s Nayara Energy Limited [Customs Appeal No. 10984 of 2016-DB
read with Customs Appeal No. 11039 of 2016-08], involving a similar
issue, the Hon’ble Tribunal has remanded the matter to the adjudicating
authority for examination of certain factual aspects. I have perused the
said Final Order and observe that the Hon’ble Member (Judicial), in
Paragraph 19 (a) to (f), made specific observations warranting further
verification, and accordingly, the matter was remanded to the original
adjudicating authority, as directed in Paragraphs 20 and 21 of the order.

The relevant paras are reproduced as under:

“19. Guided by the above decision, we find that shifting charges
in the anchorage cannot be strictly considered as unloading/ loading
charges at the port in view of statutory provisions and case law
discussed The question as to whether any further addition to CIF value
for transportation charges is warranted or not, needs elaborate
discussions and findings on various aspects and some of these, inter

alla, are as follows: -

a) Whether the goods at any stage prior to their landing at the final port

destination were cleared for home consumption or not?

b) Whether a permission by the proper officer had been given under
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goods were accompanied by a boat note under Section 35 of the
Customs Act, 19627

¢) Whether the mother vessel by which goods arrived could or could not

anchor at the main port?

d) Whether the Jetty at which goods were eventually discharged was
included or not included in the bill of lading as port of discharge.

e) Whether who paid the consideration (even if buyer) is relevant
consideration or not or any emergent situation relating to draft of the
ship as mentioned in para 60 and 61 (cited supra) of the Ispat

Industries case of apex court.

J) Whether the duty demand was raised consequent upon finalization of

provision assessments, if same were involved?

20. We find that elaborate discussions, on all these points is not coming
forth in the impugned order, as well as in the order of adjudicating
authority. We, therefore, remand the matter and direct adjudicating
authority to consider all these aspects including others on point of
rate/ transportation cost that may be raised by the litigant parties, to

arrive at its decision, affording full opportunity to the appellants.

21. Matter is, therefore, remanded to the original authority to "give
findings accordingly, in the light of decision cited (supra) of Ispat
Industries by Hon'ble Apex Court. Order is therefore set aside and

Appeal is allowed by way of remand.”

6.3 It is further observed that the Hon’ble Member (Technical) was of
the view that the loading/unloading charges incurred during the transfer
of cargo from the mother vessel to barges, for onward movement to the
jetty, are includible as part of the cost of transportation. Accordingly, the
Hon’ble Member opined that the appeals merit dismissal. The relevant

aras are reproduced as under:

“32All the case laws relied by the appellant are for period prior to
2007 and therefore not applicable in view of changes in Section 14 of
the Customs Act. In view of above the Loading/ Unloading charges
incurred during movement of Cargo from mother ship to barges for
further movement of cargo to jetty is includable as cost of
transportation.

33. The appeals therefore deserves to be dismissed.”
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6.4 In view of the above difference of opinion, the matter was placed e
before the Hon’ble President for nomination of a third member to resolve

the issue. The third member held that:

“8. Therefore, I am in agreement with Hon'ble Member (Judicial) and
hold that the matter is required to be remanded to the adjudicating
authority to undertake necessary verification of the points highlighted
by him at Para 19 (a) to (f) and as per the directions given by him at
Para 20 and Para 21 of the Interim Order.”

In view of the majority order, appeal was allowed by way of remand for

conducting, inter-alia, verification on points (a) to (f) as detailed in Para 20

of the order.

6.5 In view of the above, and following the Final Order No. 10233-
10234 /2025 dated 08.04.2025 of the Hon’ble CESTAT, Ahmedabad, in the
case of M/s Nayara Energy Limited [Customs Appeal No. 10984 of 2016-
DB read with Customs Appeal No. 11039 of 2016-08], the present appeals
are also remanded for verification on points (a) to (f) as detailed in

Paragraph 20 of the said order.

T The appeals filed by the appellant are allowed by way of remand.

DR

Amit Gupta)

A3l /ATTESTED  Commissioner (Appeals),
uMu Customs, Ahmedabad
3efars/ RINTENDENT ‘
CL‘;"TH‘f{IFEE(Er@H} JETaTETE,
By Registered Post A.D. =~~~ (APPEALS), AHMEDABAD.
F.No. S/49—335,336,337/CUS/JMN/24—%3 Dated:25.09.2025

To

(1) M/s Shree Digvijay Cement Co. Ltd.,
Digvijaygram, Sikka, Dist. Jamnagar.

(2) Shri Vikas Mehta, Consultant,
D'legal- Advocates & Consultants,
1st Floor, Plot No. 159, Sector 1A, Gandhidham-370 201 (Kutch) .

Copy to:

¥ The Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.
2. The Principal Commissioner of Customs, Customs (Prev), Jamnagar
3. The Deputy Commissioner of Customs, Customs House, Sikka,
Jamnagar.
4. Guard File.
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