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aritE § 3 WEN ¥ eeX I wfEa/dgw w@f¥E (@mEe |@qwe), B A=A, (useE f{emn
e A, 7% Rt # wdwm a@ew g 7 a9 &,

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry
of Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from
the date of communication of the order.

Aafafes s=affa smRey/Order relating to :

((

AT F & F smurfag 1€ A1+

(a)

any goods imported on baggage

(|

W ¥ AgTe FRT g (HET argd # @TeT AT AfFT WG § I e M 9K A F AQ
IS 4T 3§ Twaed T 9T Iq 99 & fw qifdw arer a9 9% 47 39 T ®|H 9T
IR M AT A ATEAT H FuUTEG W & #HOFL

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short
of the quantity required to be unloaded at that destination.

(T (

fiarees sifafaaw, 1962 ¥ &AM X 99T S6% HYM &A1 ¢ MIAT & dgd ged aroEl @t
FrarEft.

(€)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

e ade 9F @M fAgmmEdr § Ry e § wege w7 e R sl sEd st
1 st 9w F ww RuffEe swee 49w @7 TRk -

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

()

FE Y wHL, 1870 F 7T §.6 FqGAT 1 H FH AU By 10 agER @ akw f 4 v,
Rt ws v & g9 8 ft gy gow fwe wvm @ =T 1iRe.

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

g SETAVl & qeTaT 919 Ho aaw #t 4 wgr, IR & /{’Ta{i

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any /{33/’

T ¥ forg amdew &1 4 it {5 f»g;.,v,'

(c)

S

4 copies of the Application for Revision. \ w K

TEITOT STAE AT XA F g dHTges AT, 1962 (wasﬁfamﬁﬁafﬂﬁmaﬁ ‘ﬂﬂﬁ,
6, 3ve, sred T AT Ay 73t F ftd & anefier amar § & . 200/-(F9Q 2 @ 77H)4T €.1000/-(FIC ~a‘§rrl'.
A1), ST ot wreT A, & T Paa AT F T wer La<.6 i JY witat. afR e, wia T s,
ST AT g% F R o T YT uE T 37 99 w9 81 9T U B & €9 7§ 9.200/- IR AR uwmara | qfow
g1 ar | F 7 7 2.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two Hundred only) or
Rs.1,000/- (Rupees one thousand only) as the case may be, under the Head of other receipts, fees, fines,
forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962 (as amended) for filing
a Revision Application. If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

7T . 2 ¥ ol AT HIHAT F FATAT FT AIAGT F GEew § I AR AP I Aq § A
TEEE w@T & af & dugew afRfAaw 1962 4 @ 129 T (1) F el whf @.g.-3 F
Harges, FET IR C6F A FAT F At AfgEr F oawew FAwlfw @ o adfiv woand

g

In respect of cases other than these mentioned under item 2 above, any person aggrieved by this order can
file an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the Customs, Excise

and Service Tax Appellate Tribunal at the following address :
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HHTLEH, FHT IeE goF T A97 FT gy | Customs, Excise & Service Tax Appellate
afrewzor, gfardft &=t fis Tribunal, West Zonal Bench

Y "fore, agaTeTr WA, Aee fraeoe @@, | 27 Floor, Bahumali Bhavan,

FATET, AZHSTATE-380016 Nr.Girdhar Nagar Bridge, Asarwa,
Ahmedabad-380 016

dwrges swfefigw, 1962 it wrr 120 € (6) ¥ aefiw, Wrwrges sfefRuw, 1962 #F awr 129
T (1) & el aflw & amg Fefofee g §9w 8 TfRe-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

after & grafug we # wgi Y doges s g i gew i = qwr s
T ¥ fit H YT AT@ YT T IEF FH G 97 TH AT 9T

(a)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

sfie & wwafag ae & sl At drges sfsrd gro wim w@r goF @it = qer e
T &% f WH T 9@ §9C¢ § A0F g AfFT 9% v=w 9@ § qf¥w 7 g 9y 0w g
Y

(b)

where the amount of duty and interest demanded and penalty levied by any officer of Customs |n the
case to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five
thousand rupees ;

st § wrafaa Aoa ¥ St T dwrges affsd go @i o gew iR == 99T S
AT ¥ Y @A Y9I 9@ §9¢ & FfUw g aT; I WK U,

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

= aaer ¥ faeg arfiraoor & 51, 91 0 FF 5 %10 =T F U7, SR AT 9F U 2 (e 0 E, ar g2 % 9410 W= w5 O, .t
Faw 4w faarg # 2, ardie ey sy

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

Fr.

I AR Y G 129 (T) F swata srfier wridTor F a0e 9T Tl JaedT 99- (%) T aeer F o ar
Frgarer % forg gr Al sy s & forg fve o ardfier « - argmT (@) andfer 9 srdee o= 1 wwmad
forg TR srdET & |19 T9d gt | F7 g o gaw g TR,

) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

der section 129 (a) of the said Act, every application made before the Appellate Tribunal-
) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER IN APPEAL

M/s Elavance Overseas LLP, Head Office: 105, H-3, Vardhman Plaza
Tower. Netaji Subhash Place, Pitampura, Delhi 110 034 (hereinafter referred to as the
appellant) have filed the present appeal challenging Order-In-Original No.:
02/ADJ/DC/Hazira /2024-25, dated 21.08.2024 (hereinafter referred to as ‘the impugned
order’), passed by the Deputy Commissioner, Customs, Custom House, Hazira Port,
Surat (hereinafter referred to as 'the adjudicating authority').

2. Facts of the case, in brief, are that the appellant had imported goods
declared as "100% Polyester Knitted Fabric Mix stock lot of different colours”. They had
filed three (3) self assessed Bills of Entry, in the month of September, 2020, for clearance
of the said goods for home consumption. Details of import are given in Table below:

Table-|
Sr. | Bill of Entry No. Date Declared Unit | Assessed Unit price
No.: price
1 9010866 30.09.2020 0.95 USD/IKGS 1.39 USD / KGS
2 8752411 09.09.2020 0.95 USD/KGS 1.39 USD / KGS
3 8752590 09.09.2020 0.95 USD/KGS 1.39 USD / KGS
2.1 The appellant had declared assessable value of the said goods as per the

Sales Contracts and the Invoices. During the course of assessment, the declared
assessable value was compared with the NIDB data and it was observed that the declared
assessable unit price of the said goods, as declared by the appellant was lower as
compared to the contemporaneous unit price of similar goods. Therefore on the

reasonable doubt the appellant was asked to justify the declared assessable valye;*-—»\
. =
I\,

However the appellant had failed to justify the declared value. Hence, the assp{
officer had rejected the declared value in terms of Rule 12 of the Customs Vély tlgﬁ‘a‘\

(Determination of Value of Imported Goods) Rules, 2007 (hereinafter referred to, a the %’»‘
Valuation Rules) and resorted to determine the value by proceeding sequenti :;3:“___-%&/

W

accordance with Rules 4 to 9 of the Valuation Rules. Accordingly, relying upon the prices "
of similar goods imported by different importers as reflected in NIDB data, the assessable
value of the imported goods was proposed to be enhanced. The appellant on being asked
as to whether he agreed with the value loading as per the contemporaneous prices
reflected in NIDB data, had accepted the value loading and submitted consent letters
stating that they agree and accept the loading of value to USD 1.39/Kg. Thereafter, the

|\
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Bills of Entry were re-assessed on enhanced value i.e. USD 1.39/Kgs. As the appellant
had submitted consent letter in writing for acceptance of value loading, no assessment/

speaking order was passed.

2.2 The appellant had filed three (3) appeals before the Commissioner
(Appeals), Customs, Ahmedabad against each assessed Bills of Entry. These appeals
were allowed by way of remand vide OIA No.: AHD-CUSTM-000-APP-1417 to 1419-21-
22, dated 06.12.2021, with directions to pass speaking order as envisaged under Section
17 (5) of the Customs Act, 1962.

2.3 In the first remand proceeding, the Deputy Commissioner of Customs,
Custom House, Hazira Port, Surat, vide OlO No. 09/ADJ/DC/Hazira Port/2022-23 dated
30.07.2022, upheld the enhanced assessable value adopted by the Proper Officer in the
above-mentioned three Bills of Entry. Against this OlO dt. 30.07.2022, appeal was filed
before the Commissioner (Appeals), Customs, Ahmedabad who vide OIA No.: AHD-
CUSTM-000-APP-465-23-24, dated 29.02.2024, set aside OIO dt. 30.07.2022 and

allowed the appeal by way of remand to the adjudicating authority for passing fresh order.

2.4 During the second remand proceedings, the adjudicating authority i.e.
Deputy Commissioner of Customs, Custom House, Hazira Port, Surat, vide impugned
order i.e. OlO No. 02/ADJ/DC/Hazira Port/2024-25 dated 21.08.2024, upheld the
assessment of three Bills of Entry at enhanced value and hold that there is no need to

recall or re-assesses these Bills of Entry once again.

3. Being aggrieved with the impugned order passed by the adjudicating
authority, the appellant have filed this present appeal. They have, inter-alia, raised

various contentions and filed detailed submissions as given below in support their claims:

\T'hat in a similar matter wherein similar goods were imported by the appellant and

2

oods were cleared after enhancement of declared price and the appellant filed
ppeal against such unjust enhancement of declared price. The Honb'le

<5

P, Commissioner of Customs(Appeals) allowed the appeal filed by setting aside the

enhancement of price and granting consequential relief by Order in Appeal No.
AHD-CUSTM-000-APP-363-23-24 dated 04.01.2024 and Order in Appeal No.
AHD-CUSTM-000-APP-140-23-24 dated 02.06.2023. It is pertinent to mention
here that refund against such enhancement of price was granted to the appellant.

b

!
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This matter being a similar matter and goods are also similar , appeal filed by us
shall be allowed on this ground only. _

» That in Para 3 of impugned order it is mentioned that assessment has been done
by the assessing officer as per the NIDB Data of similar imported items, it is
pertinent to mention here that Ld. Assessing officer has not compared or analysed
NIDB data and no contemporaneous data was shown to the appellant at any stage.
On the Contrary, the Appellant had submitted data for similar goods wherein goods
were cleared at similar prices.

» That all the requisite documents i.e. Bulk Sales Contract, Commercial Invoice,
Packing List etc. to justify the declared price had been submitted to the
adjudicating authority,

» That their acceptance of enhanced value by writing letter to the proper officer
doesn'’t preclude their right to challenge the enhanced value or to file appeal. This
view has been held by the Honb'le CESTAT Delhi vide Final Order No.: 50658-
50659/2019 dated 06.05.2018 in the matter of Principal Commissioner of
Customs(Import), ICD Tughlakabad Versus M/s Rainbow Fashions, Delhi.

» That the impugned order is passed in gross violation of the principles of natural
justice in as much as the Deputy Commissioner has not done any effort or exercise
to ascertain that NIDB data relied for the purpose of rejection of transaction value
is for similar and comparable goods, there is no effort to pinpoint comparable in
accordance with the statutory requirement of the rules. Therefore, the entire
proceedings have been concluded behind the back of appellant without adhering

to the principles of natural justice.

v

That the Ld. Adjudicating Authority wrongly invoked Rule 12 of the Customs
Valuation Rules, 2007, without following the mandatory procedure. Reliance solely

on NIDB data is not sufficient to reject the declared value, and the regjsferééﬂ }\

contracts of the appellant were not even examined. Further, as requu'ed* /un_:i‘ir_
Rule 12(2), no written intimation of the grounds for doubting the declared va% j';;“\
was given. Hence, the rejection of declared value is contrary to IaW\and\he

-

impugned orders are liable to be set aside. \'_.:-..-“;;:_://"’
» That the Adjudicating Authority has failed to appreciate that the NIDB data cannot
| be the sole ground for rejecting the transaction value without any evidence to prove
that the goods under import have been undervalued. It is an admitted fact in the
impugned order that the Adjudicating Authority has only analyzed the NIDB data
and they had no documents available while adjudicating the matter for comparison

of the parameters required under Rule 5.

N
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» That the letter dt. 30.03.2021 relied upon by the assessing officer in the Order in
Original which is after the date of assessment and OOC, clearly assessing officer
has not followed the instructions contained in the Order in Appeal passed by
Commissioner of Customs(Appeal) to look into the facts. As the date of letter is
post clearance and OOC, Final Order Nos. 51584-51619 of 2020 dt. 20.10.202 in
the case of Commissioner of Customs V/S M/s Hanuman Prasad & Son will not be
applicable as mentioned in Para 6.5 of Order in Appeal.

» That the goods imported by them are seasonal in nature and if there is any delay
in clearance, customer may cancel the order and then goods will be of no use to
them. It is also pertinent to mention here that it is a regular practice i.e. Standard
operating procedure to force importer to submit such letter for clearance of goods
otherwise clearance is delayed. They were forced to submit such letters to avoid
delay in clearance.

» That the Final Order No. 51584-51619 / 2020 of the Honb'le Cestat Delhi is entirely
different than in their case. There is no similarity between these orders. The
appellant hereby quote another Final Order No. 50769-50825/2020 dated
14.09.2020 passed by CESTAT Delhi in the matter of Commissioner of
Customs(Patparganj) vs M/s Artex Textile Private Limited which is of similar period
and for similar goods and wherein the importer was forced to submit the similar
letter for enhanced value. The importer later filed appeals with Commissioner of
Customs Appeals against unjust enhancement of price. The Ld. Commissioner of
Customs(Appeals) allowed the appeals filed by the importer and set aside the
enhancement of value. The revenue filed appeals against the said Order in
appeals and the Honb'le Cestat had dismissed the appeals filed by revenue.

» Thatin the OIA it was ordered to issue speaking order after ascertaining the facts,
examine the documents, submissions and case laws relied upon by the appellant.
it is pertinent to mention here that the Deputy Commissioner did not follow the

t supported by any evidence mentioned in the Order in Original as no exercise
been made as to on what basis the Ld. Assessing officer came to the

nclusion that the imported goods with which the comparison is being made are
comparable in characteristics, components and applications without bringing on
record any such data on record. In a recent judgement by CESTAT Ahmedabad
vide Final Order No. A/11484-11501/2019 dated 06.08.2019 it is ordered that
declared price of goods can not be rejected only on the basis of Contemporaneous

data and Ld. adjudicating authority needs to first ascertain para-metres of quality,
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quantity, characteristics of both the imports i.e. contemporaneous import and
import by the appellant. The adjudicating authority failed to do the same in the
order in original.

» They relied on the following judgment in support of their contention that it is well
settled that in absence of any supporting evidence to prove under-valuation,
assessable value cannot be re-determined and enhanced.

a) CC New Delhi Vs Rainbow Impex.2013 (296) ELT 207 (Tri-Del)

b) CC New Delhi Vs Century Metal Recycling Pvt Ltd .2013 (295)ELT
726 (Tri-Del.)

c) CC New Delhi v Marble Art 2013(289)ELT 346(Tri.-Del)

4. The appellant was given personal hearing in the matter to present their |
case, Shri Rajesh Garg, Director of the appellant, attended hearing on 10.09.2025

through virtual mode. He had reiterated the submissions made in the appeal
memorandum. During hearing he made additional submission that their matter is covered

by Order No.: AHD-CUSTM-000-APP-363-23-24 dt. 04.01.2024 and AHD-CUSTM-000-
APP-140-23-24 dt. 02.01.2023,They also quoted that the order no.: 51584-51619 of M/s

Hanuman Prasad by assessing officer in the mentioned OIO was set aside by the

Hon’ble High Court of Delhi vide Order 2024(11) TMI 1361.

5. Before going into the merits of the case, | find that from the Form C.A.-1,
the date of communication of the Order-In-Original dated 21.08.2024 & Corrigendum
dated 12.09.2024, has been shown as 27.08.2024 & Corrigendum dt. 18.09.2024 and the
date of filing Appeal shown as 11.11.2024. | find that the present appeal has bee!;’l fgeﬂ \.%\ __
within prescribed time limit of 60 days as stipulated under Section 128(1) of the/CrJ i\ i \

f “tJ"" A= .
Act, 1962. e =3
LA ,n.»’{’:?' ’_! 7 '}

. \‘ J

5.1 | have carefully gone through the impugned order, appeal memb@ﬁﬁm. _:_" :“’

filed by the appellant and submissions made by the appellant during course of hearingas—
well as the documents and evidences available on record. The issue is to be decided in
the present appeal is whether the impugned order passed by the adjudicating authority
upholding the assessments made in the three Bills of Entry with value loading to USD
1.39/Kgs, which was consented in writing by the appellant, in the facts and circumstances

of the case, is legal and proper or otherwise ?

h
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5.2 It is observed that the appellant had imported goods 100% Polyester Knitted
Fabric Mix stock lot of different colours. They had filed three (3) assessed Bills of Entry in
the month of September 2020 details as given in Table above for clearance of the said
goods for home consumption. The appellant had declared assessable value of the said
goods as per the Sales Contracts and during the course of assessment, the declared
assessable value was compared with the NIDB data and it was observed that the declared
assessable unit price of the said goods, as declared by the appellant, was lower as
compared to the contemporaneous unit price of similar goods. Therefore, on the
reasonable doubt the appellant was asked to justify the declared assessable value.
However, the appellate had failed to justify the declared value. Hence, the assessing
officer had rejected declared value in terms of Rule 12 of the Customs Valuation
(Determination of Value of Imported Goods) Rules, 2007 and resorted to determine the
value by proceedings sequentially in accordance with Rules 4 to 9 of the Valuation Rules.
Accordingly, relying upon the prices of similar goods imported by the different importer as
reflected in NIDB data the assessable value of the imported goods was proposed to be
enhanced. The appellant, on being asked as to whether he agreed with the value loading
as per the contemporaneous prices reflected in NIDB data, had accepted the value
loading and submitted consent letters stating that they agree and accept the loading of
value to USD 1.39/Kg. Thereafter, the Bills of Entry were re-assessed on the enhanced
value i.e. USD 1.39/Kg.

53 Thereafter, the appellant had filed three (3) appeals before the
Commissioner (Appeals), Customs, Ahmedabad against each assessed Bills of Entry,
who vide OIA No.: AHD-CUSTM-000-APP-1417 to 1419-21-22, dated 06.12.2021

above-mentioned three Bills of Entry as consented by the appellant. Appeal was filed

against this OlO, before the Commissioner(A), Customs Ahmedabad who vide OIA No.:
AHD-CUSTM-000-APP-465-23-24, dated 29.02.2024, allowed the appeal by way of

remand to the adjudicating authority for passing fresh order.
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In the second remand proceedings, the adjudicating authority vide
impugned order i.e. OO No. 02/ADJ/DC/Hazira Port/2024-25 dated 21.08.2024, upheld
the assessment of three Bills of Entry at enhanced value and hold that there is no need
to recall or re-assesses these Bills of Entry once again. Hence, this present appeal is
filed, being aggrieved and dissatisfied with the impugned order.

6. Itis observed that the adjudicating authority in the impugned order recorded
that the assessing officer found that the price of the said imported goods was lower than
the prices of similar goods in NIDB data. The assessing officer, on the basis of
contemporaneous value of the similar goods, available in the NIDB data, in pursuance of
the provisions laid down under Rule 4 & 5 of the valuations Rules, enhanced the value of
the imported goods from USD 0.95/kg to USD 1.39/kg in the assessment of the three (3)
Bills of Entry detail as per Table above. Further, when the appellant were asked if they
agree with the value loading as per the contemporaneous prices reflected in NIDB data,
they had accepted the value loading and accordingly submitted their consent letters for
acceptance of enhancement of the value to USD 1.39/Kg in respect of the above
mentioned 3 Bills of Entry.

It is observed that even though the adjudicating authority has recorded that
the declared assessable unit price of the imported goods, as declared by the appellant,
was lower as compared to the contemporaneous unit price of similar goods as reflected
in NIDB data, he had not provided any such data to the appellant or recorded such data
in the impugned order to support his findings. Hence, the impugned order Is,g\«.ﬂoﬁ N

speaking order and is liable to be set aside on this count only. f'*Ef?S\ " \ :\
[ = e ‘:;. i
(2 gl \§)
.ll o \ {D :‘_'!9;:&.- ? )‘ E;'.‘. ]
> £
o5/

6.1 It is further observed that the adjudicating authority in the |mpug ed-arder
has mentioned the appellant had given his consent letter, in writing for acceptan\of-fhé-
value loading and they agreed with the proposed enhancement and agreed to pay the
differential duty. The assessing officer concluded that since the appellant agreed to with
the value loading as per NIDB data, the consented value become the assessable value
requiring no further investigation. The adjudicating authority placed reliance on the Final
Order No.: 51584-51619/2020 ditd 20.10.2020 of the Hon’ble CESTAT, Principal Bench,
New Delhi in the case of Commissioner of Customs V/S M/s Hanuman Prasad & Sons
wherein the appeal of the revenue was allowed. The said case is squarely applicable in
the present matter.

In this context, it is observed that the appellant during personal hearing
submitted that order no.: 51584-51619/2020 dtd. 20.10.2020 of M/s Hanuman Prasad
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which was relied upon by the adjudicating authority in the said impugned order, was set
aside by the Hon'ble High Court of Delhi vide Order 2024(11) TMI 1361. It is also
observed that the adjudicating authority in its impugned order has not recorded any
specific reason and discussion related whether these consents letters by the appellant
were submitted before the final assessment. Therefore, their acceptance of enhanced
value by writing letters to the proper officer doesn't preclude their right to challenge the

enhanced value or to file appeal for remedial measures.

6.2 It is noted that the appellant contends that the adjudicating authority ignored
the mandatory procedure under Rule 12 of the Valuation Rules, the contemporaneous
import data, purchase contract, invoice, and case laws relied upon. They also submit that
the goods imported cannot be treated as similar to those of other importers for invoking
Rule 5. However, a perusal of the impugned order shows that none of these contentions
have been addressed by the adjudicating authority.

6.3 It is evident that the adjudicating authority noted that the unit price declared
in the Bills of Entry was lower than contemporaneous prices in the NIDB data but failed
to record or share any such data with the appellant. The appellant was also not provided
copies of the bills of entry, contracts, invoices, or other documents relied upon, amounting
to a violation of natural justice. As no NIDB data has been placed on record to justify

rejection under Rule 12(1), the rejection of the declared value is unsustainable and is

declared price. The Commissioner of Customs (Appeals) allowed the appeal filed by
setting aside the enhancement of price and granting consequential relief by Order in
Appeal No.: AHD-CUSTM-000-APP-363-23-24 dated 04.01.2024 and Order in Appeal
No. AHD-CUSTM-000-APP-140-23-24 dated 02.06.2023 (as per office records, date of
the OIA is 10.08.2023). This matter being a similar matter and goods are also similar,
appeal filed by them shall be allowed on this ground only. During the personal hearing

also, the appellant referred these two cases laws.

These two above referred OlAs were passed by the then Commissioner of
Customs (Appeals), Ahmedabad, in the matter of the appellant M/s. Sedna Impex India

)
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Pvt. Ltd., its hea§d office at 105, H-3, Vardhman Plaza Tower, Netaji Subhash Place,
Pitampura, Delhi~110034. On examination of the facts and findings of both the OIAs, it is
evident that the issue involved in the present case stands on the same footing as that
decided therein, with respect to the goods, their specifications, and description.
|

6.5 I ﬁn{d that the issue has already been discussed in detailed manner in the
said two OlAs, wr;'nerein the appellant had challenged the enhancement of value in respect
of imports of siniilar goods, i.e., “mixed lot of 100% Polyester Knitted Fabric (rolls of
assorted colours and weight)”, during the period from July 2019 to April 2020. Both the
said appeals were allowed by the Commissioner (Appeals), Customs, Ahmedabad. The
relevant paragraphs from the OIA dated 10.08.2023 are produced herein below:

“7.7 On perusal of the impugned order, it is observed that the
adjudicating authority has in the impugned order relied upon the consent letter
of the appellant for enhancing the assessable value and accordingly
considered it as the assessment order under Section 17(5) of the Customs Act,
1962. He has in Para 28 of the impugned order, considered the submission of
the appellant. Thereafter, the adjudicating authority has upheld the enhanced
assessable value. The relevant para of the impugned order is reproduced
below :

“29. However, | find that the facts and circumstances in the
aforesaid case laws are not similar to that in the present case.

L ®

51619/2020 dated 20.10.2020 of the Hon’ble CESTAT, Pn’nc%h* N\
Bench, New Delhi in case of Commissioner of Customs Vs Mz ';, ‘g%- )

30. In this regard, | place reliance on Final Order No. 51584- /j\:\;"ﬁ%\

\

- P

Hanuman Prasad and Sons in CUSTOMS APPEAL NO. 51@ 2 ; rj
OF 2019 wherein the appeal of the revenue was allowed in sim ‘\ AN 2
case that is squarely applicable in the present case.” SNE&nin X7

7.8 It is observed that the adjudicating authority has neither
recorded the contentions raised by the appellant in their defense submissions
dated 17.03.2021 nor considered any of the submission made by the appellant
in the earlier round of litigation, before concluding the proceedings. Hence,
the impugned order is a non speaking order and is liable to be set aside on this
count only.

7.9 It is observed that the adjudicating authority has recorded that

the unit price of the said goods declared in these Bills of Entry were lower as
compared to the contemporaneous unit price of similar goods as reflected in

b
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NIDB data. However, he has not recorded any contemporaneous import data
as reflected in NIDB data. Further, there is nothing on record to suggest that
any such data was provided to the appellant and their submissions were taken
on record before rejecting the declared by the appellant. On the contrary, the
appellant has submitted that there is violation of the principles of natural
justice, in as much as, the appellant is not provided with copy of bill of entry,
contract, invoice, bill of lading and other details/documents in respect of goods
that are held comparable with goods imported by the appellant. Therefore, as
the adjudicating authority has not recorded any NIDB data to support the
rejection of value under Rule 12 Explanation (1)(iii)(a), therefore the rejection
of the declared value under Rule 12 of the Valuation Rules, is not sustainable
and is required to be set aside

7.10 Apart from the above, the appellant has raised contentions
that the adjudicating authority grossly ignored the procedure as prescribed
under the provisions of Rule 12 of the Valuation Rules, contemporaneous
import data provided by the appellant, the Contract of purchase and the Invoice
submitted by the appellant, Case laws relied by the appellant, comparison of
the parameters of the goods and the goods imported by the appellant cannot
be considered as similar to the goods imported by the other importers for the
purpose of invoking provisions of Rule — 5 etc. On perusal of the impugned
order, it is observed that none of the contentions raised by the appellant have
been addressed.

.11 It is further observed that the adjudicating authority has held
that Final Order No. 51584-51619/2020 dated 20.10.2020 of the Hon'ble
CESTAT, Principal Bench, New Delhi in case of Commissioner of Customs Vs
M/s Hanuman Prasad and Sons is squarely applicable in the present case,
wherein, the appeal of the revenue was allowed in similar case. However, he
4\ has not recorded the similarity in both case cases and explained the
applicability of the said judgment in the present case.

7.12 On the other hand, the appellant has submitted copy of Final
Order No. A/10397-10407/2023 dated 06.03.2023 passed by the Hon'ble
CESTAT, Ahmedabad, in their own case, for the same product, stating that
order has been is accepted by the department. The relevant paras of the
Jjudgment are reproduced below of ease of reference :

‘4.4 We find that in the present matter neither the

adjudicating authority nor Commissioner (Appeals), have pointed
to such special circumstances warranting the rejection of the

declared transaction value by the appellant on Bills of Entry.
Further, Rule 12 of Customs Valuation (Determination of Price of (1‘\/

Imported Goods) Rules, 2007 reads as below :
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“12. Rejection of declared value. - ......

From plain reading of the Rule 12 it is quite evident that the word
“doubt” used in the rule has to be based on cogent reasons and
evidences. No cogent evidence or reason has been put forth in the
present case to justify the “doubt” of the assessing officer. Clearly,
for rejection of the transaction value under Rule 12, there has to
be a reasonable ground and it cannot be rejected merely on the
ground that similar goods have been imported at higher value
without examining the applicability of Rule 5 of Customs Valuation
Rules, 2007.

4.5 The enhancement of the value done by the Customs
department is only on the basis of value of contemporaneous
imports. In this context we find that the relevant provisions for
valuation under Customs Act are as below :

Customs Valuation (Determination of Value of
Imported Goods) Rules, 2007.

Rule 12 - Explanation 1(iii)

The Proper Officer shall have the powers to raise doubts on
the truth or accuracy of the declared value based on certain
reasons which may include —

(a) The significantly higher value at which identical or
similar goods imports at or about the same time in
comparable quantities in a comparable commercial
transaction were assessed;

Rule 5 - Transaction of value of Similar goods :-

(1) Subject to the provisions of Rule 3, the value of imported
goods shall be the transaction value of similar goods sold
for export to India and imported at or about the same time
as the goods being valued Provided that such transaction
value shall not be the value of the goods provisionally
assessed under Section 18 of the Customs Act, 1962.

(2) The provisions of clauses (b) and (c) of sub-rule (1),
sub-rule (2) and sub-rule (3), of Rule 4 shall, mutatis
mutandis, also apply in respect of similar goods.
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From the above provisions, it is clear that if there is any doubt
about the transaction value declared by the assessee, then if at all
the value of contemporaneous import needs to be applied, the
value of identical goods or similar goods should be applied.
However, in the present case though the contemporaneous import
goods were relied upon, but both the adjudicating authority failed
to ascertain that whether the goods of contemporaneous imports
is identical or similar to the goods of the assessee . Appellants
have disputed the said comparable data on the ground that
contemporaneous goods provided by the revenue is for Polyester
Knitted Fabrics whereas goods imported by the appellant are of
Mixed lot of Polyester Knitted Fabric (Rolls of Assorted Colors &
Weight), the value of the above referred type of fabrics is low
because the goods are mixed lot of fabrics of different colours and
different weight and quality is not same as fresh quality polyester
knitted fabrics.

4.6 We noticed that in present matter no effort was made
by the adjudicating authority to ascertain quality, quantity,
characteristics of the goods of contemporaneous import. In the
present import without carrying out any test to the fact that goods
of contemporaneous import and the goods in question in present
case are identical or similar, enhancement of the value is not legal
and correct. It is also observed that other than contemporaneous
import data, there is no other evidence to show that the assessee
have suppressed the value.

4.7 We find that in the present case, the adjudicating
authority enhanced the value as the declared value appears to be
low compared to value available in NIDB data, otherwise, there is
no material available. The Tribunal consistently observed that the
declared value cannot be enhanced merely on the basis of NIDB
data. Tribunal in the case of Neha Intercontinental Pvt. Ltd. v.
Commissioner of Customs, Goa [2006 (202) E.L.T. 530 (Tri.-
Mum.)] has held in the absence of rejection of transaction value,
invoice  value requires acceptance and when the
contemporaneous import of similar goods is not established, value
cannot be enhanced. In the case of Commissioner of Customs v.
Modern Overseas [2005 (184) E.L.T. 65 (Tri.-Del.)] NIDB data was
held to be insuffient, in the absence of clarity about various
parameters. List of such decisions is unending and it is sufficient
to say that NIDB data has been held to be insufficient for l(\/
enhancement of value, in the absence of any other independent

evidence. Admittedly in the present cases, there is no such
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evidence produced by the Revenue except reference to the NIDB
data. In view of the discussions above, we hold that in the present
case, the enhancement of value on the basis of NIDB data cannot
be accepted.”

713 Further, in reply to this office letter dated 28.07.2023, the
Superintendent, Customs (RRA), Ahmedabad vide letter F. No.
GEN/REV/TRIB/164/2023-RRA-O/0 PR COMMR-CUS-AHMEDABAD dated
02.08.2023, informed that the Hon'ble CESTAT Final Order No. A/10397-
10407/2023 dated 06.03.2023 in case of M/s. Sedna Impex India P. Ltd. has
been accepted by the department on monetary grounds.

7.14 It is observed that the Hon'ble CESTAT, Ahmedabad has
allowed the appeal of the appellant, and rejected the value enhancement, in
respect of same product i.e. Mixed lot of Polyester Knitted Fabric (Rolls of
Assorted Colors & Weight), and considering the same set of arguments. It is
further observed that the Hon'ble CESTAT, Ahmedabad vide Final Order No.
A/11267-11270/2023 dated 15.06.2023 in the case of Kunj Bihari Textiles, has
set aside the value enhancement in respect of the same product. Therefore, |
am of the considered view that these orders of the jurisdictional Hon'ble
CESTAT, Ahmedabad are binding upon the lower quasi judicial authorities
including the Commissioner (Appeals), Customs, Ahmedabad.

7.15 In view of the above, | am bound to follow the precedence
judgment of Hon’ble CESTAT, Ahmedabad, in light of the law laid by Hon’ble
High Court of Gujarat in case of Lubi Industries LLP [2018 (337) E.L.T. 179
(Guj.)] on judicial discipline and binding nature of Judgment of superior court :

'''''

A
“6. In our opinion, the Assistant Commissioner committed ’%@ /L“:-J \
serious error in ignoring the binding judgment of superior Co{: / ‘
that too in case of the same assessee. The pnrm:.qr.w'el i = 2
precedence and judicial comity are well established in our :‘eg@\) \ “~Lr
system, which would bind an authority or the Court by the s
decisions of the Coordinate Benches or of superior Courts. Time
and again, this Court has held that the departmental authorities
would be bound by the judicial pronouncements of the statutory
Tribunals. Even if the decision of the Tribunal in the present case
was not carried further in appeal on account of low tax effect, it
was not open for the adjudicating authority to ignore the ratio of
such decision. It _only means that the Department does not
consciously agree to the view point expressed by the Tribunal and
in a given case, may even carmry the matter further. However, as
long as a judgment of the Tribunal stands, it would bind every
Bench of the Tribunal of equal strength and the departmental
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authorities taking up such an issue. An order that the adjudicating
authority may pass is made appealable, even at the hands of the
Department, if the order happens to aggrieve the Department. This
is clearly provided under Section 35 read with Section 35E of the
Central Excise Act. Therefore, even after the adjudicating authority
passes an order in favour of the assessee on the basis of the
judgment of the Tribunal, it is always open to the Department to
file appeal against such judgment of the adjudicating authority.”
(emphasis supplied)

7.15.1 It will not be out of context to recollect the observations of the
Hon’ble Supreme Court in case of Kamlakshi Finance Corporation Ltd. [1991
(55) E.L.T. 433 (SC)], on the issue :

6. ... It cannot be too vehemently emphasised that it is of
utmost importance that, in disposing of the quasi-judicial issues
before them, revenue officers are bound by the decisions of the
appellate authorities. The order of the Appellate Collector is
binding on the Assistant Collectors working within his jurisdiction
and the order of the Tribunal is binding upon the Assistant
Collectors and the Appellate Collectors who function under the
jurisdiction of the Tribunal. The principles of judicial discipline
require that the orders of the higher appellate authorities should
be followed unreservedly by the subordinate authorities. The mere
fact that the order of the appellate authority is not “acceptable” to
the department - in itself an objectionable phrase - and is the
subject-matter of an appeal can furnish no ground for not following
it unless its operation has been suspended by a competent Court.
If this healthy rule is not followed, the result will only be undue
harassment to assessees and chaos in administration of tax laws.

*\v“ﬁ" 7. ........The position now, therefore, is that, if any order passed
Loy o o el & .
il by an Assistant Collector or Collector is adverse to the interests of

the Revenue, the immediately higher administrative authority has
the power to have the matter satisfactorily resolved by taking up
the issue to the Appellate Collector or the Appellate Tribunal as
the case may be. In the light of these amended provisions, there
can be no justification for any Assistant Collector or Collector
refusing to follow the order of the Appellate Collector or the

Appellate Tribunal, as the case may be, even where he may have
some reservations on its correctness. He has to follow the order

of the higher appellate authority. This may instantly cause some

prejudice to the Revenue but the remedy is also in the hands of
the same officer. .....
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7 In the present matter, it is observed that the adjudicating authority has
upheld the value loading on the grounds that the appellant had given consent letters
accepting the value enhancement to USD 1.39/Kg. Further, he has relied upon the Final
Order No. 51584-51619/2020 dated 20.10.2020 of the Hon'ble Principal Bench, New
Delhi in case of Commissioner of Customs Vs. M/s. Hanuman Prasad and Sons. Further,
the goods, specifications, description etc related to the imported goods are same.
Therefore, it is observed that the facts of the present case and observation of the
Commissioner(A) Customs, Ahmedabad in the said two OlAs are on the same line.
Hence, the findings and orders passed vide Order - Appeal No. AHD-CUSTM-000-APP-
140-23-24 dated 10:08 2023 and AHD-CUSTM-000-APP-363-23-24 dated 04.01.2024
(supra) are squarely applicable to the present case and the impugned order is required

to be set aside.

8. Accordingly, the impugned order is set aside and the appeal is allowed, with
consequential relief, if any, in accordance with law.”
Jen
(Ami .

Commissioner (Appeals),
Customs, Ahmedabad

Date : 22.09.2025

By Speed Post.

To,
M/s Elvance Overseas LLP
Head Office
M/s. Sedna Impex India Pvt. Ltd., TED
105, H-3, Vardhman Plaza Tower, FeaioR
Netaji Subhash Place, a fSUPER‘NTENDENT
Pitampura, Delhi — 110 034 AT (arfieT) , 3=
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CUSTOMS (APPEALS
Copy to
. The Chief Commissioner of Customs, Gujarat, Custom House, Ahmedabad.

2. The Principal Commissioner of Customs, Custom House, Ahmedabad.
3. The Deputy Commissioner, Customs, Custom House, Adani Hazira Port, Hazira.
4. Guard File.
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