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1 g wfa 39 =fea & Foft Iuae & forg gua & & it & o= = g8 oY e mar 6.

This copy is granted free of cost for the private use of the person to whom it is issued.

2. | dinrges afufam 1962 #1 URT 129 1 €1 (1) (Tu1 Swita) $ ot Pafafa afrt & amel & T
H ®1 fdT 5 MW F U B Ed WG HIdl 8l dl 39 TS FI Wity Ft aitE | 3 g & i
WW&%&?W{WF@WWW (RTereg faum) dee A, 78 el &) gadlenr emaga
TR B .

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following categories
of cases, any person aggrieved by this order can prefer a Revision Application to The Additional
Secretary/Joint Secretary (Revision Application), Ministry of Finance, (Department of Revenue)
Parliament Street, New Delhi within 3 months from the date of communication of the order.

frafafEa w=fRa eme=1/ order relating to

(@) | e & FU A sariad Sig A,

(a) |any goods exported

(@) | HRa ¥ AT 1 og ¥l aTe § AIGT 1 AP HRA § S el RH W AR T T AW A IH
e T TR S & % fRre sniifée ore SaR 7 9 W 91 99 el R W Ia) T /T $1 A J
arifara AT | &4 L.

any goods loaded in a conveyance for importation into India, but which are not unloaded at their place
of destination in India or so much of the quantity of such goods as has not been unloaded at any such
(b) destination if goods unloaded at such destination are short of the quantity required to be unloaded at
that destination.

(M) | AT SHTTa, 1962 F ST X TUT S6S = ¢ TR et & qed Yo aTgH B ST

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder.

3. gﬂﬁmaﬁﬁwmwﬁﬁﬁﬁ?mﬁmmmwmmmﬁmﬁ
AR 39 & "y PufafE s Sav g1 9ot :

The revision application should be in such form and shall be verified in such manner as may be
specified in the relevant rules and should be accompanied by :

(@) | I B gae, 1870 F HS 1.6 AT 1 F U TUTRG [6Q 1Y ATHR 59 AT @1 4 Uiadl, forast e
wfyr & vare 49 9 ATy Yoo eHe T g7 AR

(a) | 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under
Schedule 1 item 6 of the Court Fee Act, 1870.

(@) | T qwas & STl WY g 1S H 4 wiadi, I 8

(b) | 4 copies of the Order-in-Original, in addition to relevant documents, if any

() | Terr & forg amde @t 4 wfeat

(c) | 4 copies of the Application for Revision.

(6) | TNaT Smde arR HR 3 (oG GIAIYes AUTaH, 1062 (T AR H Fufivd Bie o o R,
o 2Ue wedt AR fafay weY & 2 F anfi= oman & A €. 200/-(FUT &Y H AEHA)IT F.1000/-(FUE TH
g9 W ), orar off wre 8, @ w R Y & wEive e dL.erR.e @ ufaat. afe gew, 7
TOT ST, TRITGT T E8 & TR 3R YT UF O A7 SER B 8 af 0 B F ¥ H %.200/- AR A
e arE 9 U 8 9 BIH & EU | .1000/-

(d) | The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two Hundred only)
or Rs.1,000/- (Rupees one thousand only) as the case may be, under the Head of other receipts, fees,
fines, forfeitures and Miscellaneous Items being the Wﬂl{&d in the Customs Act, 1962 (as |

e
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penalty levied is one lakh rupees or less, fees as Rs.200/- and if it is more than one lakh rupees, the
fee is Rs.1000/-.

He . 2 & AU Glad ATHE! & ardl 370 HIHE & G H qig IS e 39 AW W Sed Heqd
HYA1 81 A & HAYed HRUfaH 1962 F URT 129 T (1) F 3efH w1 W.u.-3 # Hnamges, F=hig sar
e SR a1 B dta siftevor & wwe ey wa w srfla &% wod @

In respect of cases other than these mentioned under item 2 above, any person aggrieved by this
order can file an appeal under Section 129 A(l) of the Customs Act, 1962 in form C.A.-3 before the
Customs, Excise and Service Tax Appellate Tribunal at the following address :

|
HHR[e®s, $uld IAG Yeb d Jal $X Uiy | Customs, Excise & Service Tax Appellate
3.@3,—{07' ufdedt &4t s Tribunal, West Zonal Bench.,

§E'\{| ﬂﬁ.‘ﬂﬂ, ﬂ@:ﬂ?ﬁ Y+, fAde MRERTR g, 2nd Floor, Bahumali Bhavan Nr.Girdhar Nagar

3HR4], gHGEIG-380016 Bridge, Asarwa,
Ahmedabad -380 016

YT TUTTH, 1962 1 URT 129 T (6) & A, WHTed UTGH, 1962 1 URT 120 T (1) &
el ardier & Wy Prafafed gos dow g TRt

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the Customs
Act, 1962 shall be accompanied by a fee of -

(@)

rdter | WA A § oTgT a1 SIHTRIe HTUBRI gRT T 74T Yo 1Y TS 94T TRITAT 747 &8 &1
IHH UTT 91 FUT 7 IEY $H & a9l Us §9R T,

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the
case to which the appeal relates is five lakh rupees or less, one thousand rupees;

(E)

e | WA Aot § STgT [l SIATIe STUDTRI gRT AT 741 Yo AR TS T4T TRIET 747 58 &1
THH U e Y ¥ % g1 AfT vud v are @ offte 7 8 o), uie g9R v

(b)

where the amount of duty and interest demanded and penalty levied by any officer of Customs
in the case to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh
rupees, five thousand rupees ;

e | TG A H STel e GTaTRIed AT gRT /I 14T Yok SR ST qT STl 77 48 @1
THH UAN ORE EUC § U g1 a1, T gHR $UT,

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the
case to which the appeal relates is more than fifty lakh rupees, ten thousand rupees

T SICR & [aog HMABRUI & GO, A 7Y Yo & 10% Sl B |, Wigl Yeob T1 b U4 o€ [aae A ¢, 4l
48 & 10% 3G PRA W, gl Had &3 f[arg 4 ¢, sdid @1 s |

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded
where duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

I SHfUfaH @l URT 129 (T) F Ila e WAl & HHe SR U@ AT U3- () AP AT &
forg a1 wrafegl @1 gure & forg ar feft oma wate & R b e andier : - srar (@) ondter ar amdes
UF &1 yeaTadd & fo qrR oided & Wiy U uie | &1 Pob 4 Ferd g e

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.

Page 3 of 15




S$/49-363/CUS/AHD/2023-24 @

ORDER-IN-APPEAL

The present appeal has been filed by Shri Zakariya Farooque Matcheswala,
Proprietor of M/s Chocolate House, Shop No.: 106, Shop No.: 1 & 7, Matcheswala Market
Wada Chauta Galu Nanavat, Opp. Rainbow Ice Cream, Bhaga Talav Main Road, Surat,
Gujarat -395 003 (hereinafter referred to as 'the Appellant’) in terms of Section 128 of the
Customs Act, 1962, challenging the Order-in-Original No.: 06/AR/ADC/SRT/2023-24
dated 05.09.2023 (hereinafter referred to as ‘the impugned order’) passed by the

Additional Commissioner, Customs, Surat (hereinafter referred to as the ‘adjudicating

authority’).

2. Facts of the case, in brief, on the basis of available records, are that on the
basis of specific intelligence that the appellant Shri Zakariya Farooque Matcheswala,
Proprietor of M/s. Chocolate House, located at Shop No. 106, Shop No. 1& 7,
Matcheshwala Market, Wada Chauta Galu Nanavat, Opp. Rainbow Ice Cream, Bhaga
Talav Main Road, Surat-395003 , who is engaged in the trading of imported and
domestically procured Chocolates & Confectionary items, is in possession of smuggled

goods Viz. Foreign Origin Cigarettes, lying at it shop/godown/residence.

2.1 Based on above intelligence, officers of the Directorate of Revenue
Intelligence, Surat ( hereinafter referred to as “DRI") conducted a search at the premises
of the appellant Shri Zakariya Farooque Matcheswala located at Shop No. 106, Shop
No. 1 & 7 (Underground) and his residence at 4th Floor, Matcheswala Market, Wada
Chauta Galu Nanavat, Opp Rainbow Ice Cream, Bhaga Talav Main Road. Surat, Gujarat
under panchnama dtd. 30.11.2022. During the course of search at the residence
premises, total 128920 nos. of sticks of different types of imported / foreign origin
cigarettes and total 198 no. of e-cigarettes were found. Further, search was also
conducted at shop ( underground) and found total 231880 nos. of imported / foreign origin
cigarettes stick. The imported / foreign-origin cigarette sticks and e-cigarettes were placed
under detention and subsequently seized under the provisions of the Customs Act, 1962,
as the appellant failed to produce any valid and legally admissible documents in support

of the lawful purchase, possession, or importation of the said goods.

2.2 Statement of appellant Shri Zakariya Farooque Matcheswala was recorded
on 30.11.2022/01.12.2022 under the provisions of Section 108 of the Customs Act, 1962.
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He stated that M/s Chocolate House, Shop No 106, Matcheswala Market, Surat was
opened to start his business ; that his firm M/s Chocolate House also run from shop no.
07 in basement of Matcheswala market and had one godown at shop no. 01 of basement
of Matcheswala market; that that his firm M/s Chocolate House was registered with GST
having GSTIN No.: 24DGSPM5824B1ZC under composition scheme; that M/s Chocolate
House, was engaged in the trading of imported and domestically procured Chocolates &
confectionary items; that he also dealt in purchase and sale of foreign origin cigarettes;
he perused the panchnama dated 30.11.2022 drawn at Shop No 106, Shop No 1 &7
(underground) and 4th Floor Matcheswala Market, Surat ; that he agreed that during the
course of panchnama total 128920 nos. of sticks of imported cigarettes and total 198 E-
cigarettes from his residence and total 231880 imported cigarettes were found from
godown. He further agreed to the detention of the imported foreign cigarettes as those
were smuggled goods and he did not have any legal documents for procurement of the
same. He put his dated signatures on the annexure prepared by the DRI taking average

market price of the detained goods.

2.2.1 The appellant further stated that he was a wholesale distributor of these
goods and wholesale rates of these goods was lesser than the market rates quoted in the
above Annexures by the DRI; that on inquiry regarding the business of cigarettes, he
came into the contact of Shri Rajubhai mobile no. 9824106904, who visited his shop and
agreed to supply cigarettes at his shop directly; that all the payment to Shri Rajubhai is
made in cash only against the purchase of cigarettes, that he ( the appellant ) had sold
these cigarettes to Shri Nileshbhai, Shri Mukeshbhai, Shri Anil Ambani, Shri Ankit, Shri
Arhraf, Shri Vijay Kadodara, Shri Nilesh etc. All aforesaid persons randomly visited his
shop on their bike to purchase cigarettes and he delivered cigarettes to them at his shop,
that he had sold these foreign origin cigarettes in cash only: that he didn't know the
address and mobile number of all the aforesaid 7 persons; that he stored these cigarettes
in his godown located at Shop No 1 & 7 (underground) and residence at 4th Floor,
Matcheswala Market, Surat ; that as per his knowledge these cigarettes appeared to be
of foreign origin however, he purchased these all from Shri Rajubhai Patel who delivered
the same to his shop directly; that he purchased these foreign origin cigarettes in cash
without any legal documents. With respect to the supplier & buyers of e-cigarettes
(Vapes), he contacted Shri Rajubhai for the same and he (Rajubhai) agreed to supply
these E-cigarettes at his shop and he ( the appellant ) sold these e cigarettes to his retail

customers. directly from the Shop; that all the payment against the sale and purchase of
o L3S .-';-:;,:.‘\

o
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e-cigarettes were made in cash only: that he was aware that these were smuggled goods
but didn't know the main person who actually smuggled the said goods; that since these
were foreign origin cigarettes, hence they did not follow Indian Legal norms and hence
there was no pictorial warning; that provisions of "The Cigarettes and Other Tobacco
Products (Prohibition of Advertisement and Regulation of Trade and Commerce,
Production, Supply and Distribution) Act, 2003" as amended and Rules made there under
had been contravened by him.

222 It is observed that the appellant had knowledge that import of E-Cigarettes
or any parts thereof, falling under CTH 8543 was prohibited in accordance with Para 13
of General Rules regarding Import Policy, in terms of DGFT Notification No 20/2015-2020
dated 26.09.2019 and the Prohibition of Electronic Cigarettes (Production, Manufacture,
Import, Export, Transport, Sale, Distribution, Storage Advertisement) Act, 2019; that he
recently came to know that Production, Manufacture, Import, Export, Transport, Sale.
Distribution. Storage and Advertisement of e-cigarettes is prohibited in India after

purchase of these e-cigarettes.

2.2.3 It is observed that the appellant had committed an offence of the nature
described under Section 135(1) (b) of Customs Act, 1962, punishable under Section 135
(1) (i) of Customs Act, 1962 read with (i) The Cigarettes and Other Tobacco Products
(Prohibition of Advertisement and Regulation of Trade and Commerce, Production,
Supply and Distribution) Act, 2003 and rules made there under (ii) The Prohibition of
Electronic Cigarettes (Production. Manufacture, Import, Export, Transport, Sale,
Distribution, Storage and Advertisement) Act, 2019 in as much as concerned himself in
acquiring, possessing, selling or purchasing of smuggled goods i.e. 3,60,800 sticks of
smuggled foreign origin cigarettes valued at Rs.72,16,000/-(Market Value) and prohibited
goods i.e. 198 Nos. of sticks prohibited foreign origin e-cigarettes valued at Rs. 2,87,200/-
(Market Value). Therefore, for committing above offences under Customs Act, 1962 and
related provisions, the appellant was arrested on 01.12.2022 under the provision of

Section 104 of the said act and was later released on bail.

2.3 It is observed that the appellant revealed the name & mobile number
9824106904 of one person Shri Raju bhai patel from whom he purchased above imported
goods. Details gathered from the mobile service provider Vodafone Idea limited who
shared details. On the basis of these details, it was found that Shri Irfan Malek was using
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the above mobile number. Statement of Shri Irfan Malek recorded on 14.02.2023, wherein
he stated that he was employed as a Shipping Assistant with M/s Kshitij Marine Services
Pvt. Ltd., Surat, and his duties were limited to filing documents with the Customs Office
related to inward and outward movements of vessels at Hazira Port, Surat. He further
clarified that he did not know Shri Zakariya Farooque Matcheswala or Shri Rajubhai Patel,
had never met or interacted with them, and was unaware why his name was mentioned

in the said statement.

2.4 It is observed that statement dt. 13.03.2023 of the appellant was recorded
to cross verify the contents of Shri Irfan Malek. He stated that regarding the contact
number 9824106904 earlier provided by him as that of Shri Rajubhai, he clarified that he
did not remember the exact number, as Shri Rajubhai used to visit his shop in a tempo to
deliver foreign-origin cigarettes. He explained that the number was saved in his phone as
“Rajubhai,” but from the statement dated 14.02.2023 of Shri Malek Mohamed Irfan Yusuf
Miya, it appeared that the said number actually belonged to Shri Malek Mohamed Irfan
Yusuf Miya. Upon seeing the Aadhaar photo of Shri Malek Mohamed Irfan Yusuf Miya,
he stated that he could not recall having met him and had no business dealings with him,
further clarifying that Shri Malek Mohamed Irfan Yusuf Miya was not the person who
supplied foreign-origin cigarettes to his shop.

2.8 Therefore, a Show Cause Notice F. No. VII/10-01/0&A/
ADC/Zakariya/2023-24 dt. 17.05.2023 was issued to the appellant calling upon them to
show cause to the Additional Commissioner of Customs, Custom House, Surat as to why
the said 3,60,800 sticks of foreign origin cigarettes valued at Rs.72,16,000/- (Market
Value) and total 198 numbers of prohibited foreign origin e-cigarettes valued at
Rs.2,87,200/- (Market Value) were appeared to be smuggled goods and liable for
confiscation under the provisions of Customs Act, 1962. Therefore, the aforesaid goods
were placed under seizure, vide seizure memo dated 19.12.2022 under the provisions of
Section 110 of Customs Act, 1962, under the reasonable belief that the same are liable
for confiscation under the provisions of the Customs Act, 1962.

2.6 The adjudicating authority, after following the principles of natural justice
and after due consideration of all relevant facts and records of the case, has passed the
impugned order, the details of which are as under:

"”ﬁ)-.-’?:‘-\ He ordered for absolute confiscation of the subject seized 3,60,800 foreign

X \
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origin cigarettes valued at Rs.72,16,000/- and 198 E-Cigarettes valued at
Rs.2,87,200/- under the provisions of Section 111 (d) of the Customs Act, 1962,

(i) He imposed penalty of Rs.75,03,200/- (Rupees Seventy Five Lakh Three
Thousand Two Hundred Only) upon Shri Zakariya Farooque Matcheshwala
under Section 112(i) of the Customs Act, 1962.

& Being aggrieved with the impugned order, the Appellant has filed the

present appeal wherein they have submitted grounds which are as under:-

» That the Impugned Order passed by Ld. Commissioner is grossly erroneous on
facts and law and deserves to be set aside on the following grounds, amongst
other grounds, which are in the alternative and without prejudice to each other.
The Appellant further reserves the right to add, alter or modify grounds of appeal

during the course of proceedings in the instant matter.

» That NO PENALTY UNDER SECTION 112(1) OF THE CUSTOMS ACT, 19862 IS
IMPOSABLE ON THE APPELLANT IN THE PRESENT CASE. From the relevant
portion of the provision, it is understood that penalty under Section 112 of the
Customs Act, 1962 can only be imposed wherein a person does or omits to any
act which would render tHe goods liable to confiscation under Section 111 of the
Customs Act. It is submitted that the goods have not been imported by the
Appellant, therefore the order to confiscate the goods in terms of Section 111(d)
of the Customs Act, 1962 is liable to be set aside. The Appellant had not committed
any act which rendered the goods liable for confiscation. He had simply sold the
cigarettes that he had purchased from another individual. Since, the Appellant has
purchased the goods from another individual, the question of importing goods does
not arise on the part of the Appellant. Further, the Appellant had no knowledge of
subject goods which he had purchased from the Appellant were prohibited under
the Customs Act, 1962 or any other law in force. Without prejudice to the above, it
is submitted that the conduct of the Appellant were totally bonafide. The Appellant
neither had any intention to evade payment of duty, nor had any knowledge of the
liability of the goods to confiscation. In the absence of any malafide on the part of

the appellant, no penalty is imposable.

» That THE SUBJECT GOODS ARE NOT LIABLE FOR CONFISCATION UNDER
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SECTION 111(D) OF THE CUSTOMS ACT, 1962. It is submitted that import of e-
cigarettes has been prohibited as laid down in the General Rules to CTH 8543-
Import Policy. However, the Appellant in the present case has merely purchased
the subject goods from another individual. The Appellant himself has not imported
the subject goods, the liability of complying with the provisions of the Cigarettes
and Other Tobacco Products (Prohibition of Advertisement and Regulation of
Trade and Commerce, Production, Supply and Distribution) Act, 2003 is not on the
Appellant. The order itself states and provides that no import related documents
were found from the possession of the Appellant, therefore it is clear that the
Appellant had not imported the goods with the intent of smuggling them by violating
provisions of any act or law for the time being in force. The Appellant was merely
a bonafide purchaser of the subject goods and had no knowledge of the various
compliances that are otherwise to be followed by the importer of the subject goods.
The Appellant is engaged in running a small chocolate & confectionary shop. His
business also includes manufacturing of homemade chocolates. Therefore, the
Appellant cannot be held responsible for importing prohibiting items or not
complying with the Cigarettes and Other Tobacco Products ( Prohibition of
Advertisement and Regulation of Trade and Commerce, Production, Supply and
Distribution ) Act, 2003.

That THE SUBJECT GOODS HAVE NOT BEEN IMPORTED BY THE
APPELLANT. The Appellant in the present case is engaged in the trading of
imported and domestically procured Chocolates and Confectionary items. Further.
the Appellant is engaged in selling homemade chocolates. The Appellant
cooperated with the department during the entire investigation procedure and
provided all the relevant information and documents. As observed by the Ld.
Commissioner in the impugned order, no import documents such as Tax Invoice,
Bill of Entry with respect to the subject seized goods were found from the premises
of the Appellant. This proves that the Appellant was not engaged in the import of
the subject goods. Since the Appellant has not imported the subject goods,
imposition of penalty under Section 112 of the Customs Act, 1962 ought to be set
aside. This proves that the Appellant was not engaged in the import of the subject
goods. Since the Appellant has not imported the subject goods, imposition of
penalty under Section 112 of the Customs Act, 1962 ought to be set aside. Further,

the Appellant was a bonafide purchaser of the subject goods, therefore it is proved
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“that the goods have not been smuggled into India by the Appellant, therefore
confiscation of the goods under Section 111(d) of the Customs Act, 1962 ought to
be set aside. The Appellant had no knowledge that import of the subject goods is
prohibited in India or that there is requirement of complying with the provisions of
Cigarettes and Other Tobacco Products (Prohibition of Advertisement and
Regulation of Trade and Commerce, Production, Supply and Distribution) Act,
2003 and rules made thereunder. Therefore, no penalty can be imposed on the

appellant under Section 112(i) of the Customs Act, 1962.

PERSONAL HEARING:

4. In the matter, appellant was granted several opportunities of personal
hearing on 07.05.2025, 26.06.2025, 08.08.2025 and 28.10.2025 to represent their case.
Finally, personal hearing in the matter was held on 28.10.2025, following the principles of
natural justice in physical mode. Ms. Raksha Bhandari, Advocate appeared for the
hearing on behalf of the Appellant and re-iterated the submission made at the time of
filing the appeal. Since, the appellant has not yet submitted any proof of pre-deposit of
¥5,62,740/-, representing 7.5% of the penalty imposed under Section 129E of the
Customs Act, 1962, she was requested to furnish the same by 31.10.2025, to which she
agreed.

DISCUSSION AND FINDINGS:

5. Before going into the merits of the case, | find that from the Form C.A.-1,
the date of communication of the Order-In-Original dated 05.09.2023 has been shown as
08.09.2023 and the date of filing Appeal shown as 30.11.2023. Therefore, it is observed
that the present appeal have not been filed within the statutory time limit of 60 days as
prescribed under Section 128(1) of the Customs Act, 1962, there is a delay of 23 days in
filing the present appeal. The appellant, vide letter dated 30.11.2023, requested the
authority to condone the delay in filing the appeal and explained the reasons for the late
submission. In light of the provisions of law and considering the submissions of the
Appellant to condone the delay in filing appeal and also considering the fact that the
appeal has been filed within a further period of 30 days, | allow the condonation of delay
in filing the appeal, taking a lenient view in the interest of justice in the present appeal.
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6. It is observed that the appellant in Form C.A.-1 dated 30.11.2023, at Sr.No.:
06 submitted that pre-deposit of Rs. 5,62,740/- vide Challan dated 00.00.2023 ( 7.5% of
penalty imposed ) in terms of Section 129E of the Customs Act, 1962. However, till date
they have not submitted copy of challan.

6.1 Further, at page no. 06 of the submission, the appellant submitted that they
deposited amount of Rs. 5,62,740/- i.e. 7.5% of the penalty imposed ( Rs. 75,30,200/-)
in terms of Section 129E of the Customs Act, 1962. The copy of challan is enclosed as
Annexure-A. Although it is mentioned that the copy of the challan is enclosed as
Annexure-A, however, no such annexure was found attached.

6.2 It is observed that the appellant was granted a personal hearing on
07.05.2025 to present their case. The appellant, vide their letter without date (received
on 08.05.2025), submitted a physical copy of their earlier written submission in FORM
C.A.-1 dated 30.11.2023 and requested an adjournment of one month on the ground that
the owner was suffering from typhoid, in the interest of justice. Upon verification of the
said physical submission dated 30.11.2023, it is found that, even at this time and stage,
the appellant has not furnished any proof of the mandatory pre-deposit amounting to Rs.
5,62,740/-. Therefore, it is found that the appellant has not made any payment of Pred-
deposit as required under the provisions of Section 129E of the Customs Act, 1962.

6.3 It is also observed from the records that the appellant vide mail dt.
27.10.2025 and 28.10.2025 was requested to submit proof of payment of pre deposit in
the matter. During the personal hearing in the matter on 28.10.2025, Ms. Raksha
Bhandari, Advocate appeared for the hearing on behalf of the Appellant was asked to
submit the proof of pre-deposit. She agreed to submit the same on or before 31.10.2025.
However, from the records, it is found and confirmed that the appellant have not paid any
amount towards pre deposit till date.

6.4 It is relevant to refer to the law pertaining to filing of appeals before the
Commissioner (Appeals) and the law requiring the pre-deposit of certain amount in
respect of filing an appeal before the Commissioner (Appeals) contained under Section
128 and Section 129 E of the Customs Act, 1962 respectively. The text of relevant
sections is reproduced below for ease of reference.

“SECTION 128. Appeals to [Commissioner (Appeals)]. — (1) Any

W
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officer of customs lower in rank than a [Principal Commissioner of Customs
or Commissioner of Customs] may appeal to the [Commissioner (Appeals)]
[within sixty days] from the date of the communication to him of such
decision or order :

[Provided that the Commissioner (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal
within the aforesaid period of sixty days, allow it to be presented within a
further period of thirty days.]

[(1A) The Commissioner (Appeals) may, if sufficient cause is shown at any
stage of hearing of an appeal, grant time, from time to time, to the parties
or any of them and adjourn the hearing of the appeal for reasons to be
recorded in writing :

Provided that no such adjournment shall be granted more than three times
to a party during hearing of the appeal.]

(2) Every appeal under this section, shall be in such form and shall be
verified in such manner as may be specified by rules made in this behalf.

SECTION 129E. Deposit of certain percentage of duty demanded or
penalty imposed before filing appeal. — The Tribunal or the
Commissioner (Appeals), as the case may be, shall not entertain any
appeal, —

(i) under sub-section (1) of section 128, unless the appellant has
deposited seven and a half per cent. of the duty, in case where duty or duty
and penalty are in dispute, or penalty, where such penalty is in dispute, in
pursuance of a decision or an order passed by an officer of customs lower
in rank than the [Principal Commissioner of Customs or Commissioner of
Customs];

(if) against the decision or order referred to in clause (a) of sub-section
(1) of section 129A, unless the appellant has deposited seven and a half
per cent. of the duty, in case where duty or duty and penalty are in dispute,
or penalty, where such penalty is in dispute, in pursuance of the decision or
order appealed against;

(iii) against the decision or order referred to in clause (b) of sub-section
(1) of section 129A, unless the appellant has deposited ten per cent. of the
duty, in case where duty or duty and penalty are in dispute, or penalty,
where such penalty is in dispute, in pursuance of the decision or order
appealed against :
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Provided that the amount required to be deposited under this section shall
not exceed rupees ten crores :

Provided further that the provisions of this section shall not apply to the
stay applications and appeals pending before any appellate authority prior
to the commencement of the Finance (No. 2) Act, 2014.]"

6.5 On perusal of the legal provision under the Section 128 and Section 129E
of the Customs Act, 1962, it is observed that any person aggrieved by any decision or
order passed under the Customs Act, 1962 may appeal to the Commissioner (Appeals)
within sixty days from the date of communication to him of such decision or order.
However, such appeal filed by the appellant shall not be entertained unless the appellant
has made a pre-deposit as prescribed under Section 129E of the Customs Act, 1962.
Thus, it is mandatory for an appellant to deposit the seven and a half per cent of the duty,
in case where duty or duty and penalty are in dispute, or penalty, where such penalty is
in dispute. The statutory provision pertaining to requirement of payment of pre-deposit
does not grant any discretion to the Commissioner (Appeals) to waive the requirement of
pre-deposit.

6.6 | rely upon the judgment of Hon'ble High Court of Madhya Pradesh in case
of Ankit Mehta V. Commissioner of CGST, Indore, [2019 (368) E.L.T. 57 (M.P.)], wherein
the Hon'ble High Court of Madhya Pradesh has observed that Section 129E of the
Customs Act, 1962 does not empower the Commissioner (Appeals) to waive the pre-
deposit or to reduce the pre-deposit. The relevant para of the judgment is reproduced
hereunder:

“13; This Court after careful consideration of the aforesaid judgments is of the
opinion that Section 129E does not empower the Tribunal or the Commissioner
(Appeals) to waive the pre-deposit or to reduce the pre-deposit, this Court is also
not inclined, keeping in view the aforesaid statufory provision of law to waive or
reduce the pre-deposit and, therefore, no case for interference is made out in the
matter.”

6.7 | also rely upon the Order dated 06.12.2024 of Hon'ble High Court of
Bombay in W.P. No. 476 of 2024 in the caser of Lalit Kulthia Vs. Commissioner of
Customs (Appeals), Mumbai-Iil, which is reported as (2025) 28 Centax 135 (Bom.)/2025
(392) E.L.T. 436 (Bom.). Para 6 to 8 of the said Order are as under:
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“6. The relief the Petitioners seek contradicts Section 129E of the Customs Act,
which contemplates a pre-deposit. In Kotak Mahindra Bank Pvt Ltd. v. Ambuj A
Kasliwal and Others (2021) 3 SCC 549, the Hon'ble Supreme Court has held that
even the High Court should not direct the appellate authorities to admit and hear
appeals unaccompanied by the minimum pre deposit requirement under the
statute. The Hon’ble Supreme Court held that discretion under Article 226 of the
Constitution of India cannot be exercised against the mandatory requirement of

statutory provision.

7. In Manjit Singh v. Union of India 2023 (383) E.L.T. 308 (Bom.) = (2022)
1 Centax 91 (Bom.) (Writ Petition No. 673 of 2020), decided by the Coordinate
Bench of this Court on 18 October 2022, relief of waiver of the minimum pre-
deposit of 7.5% of the penalty under Section 129E of the Customs Act was
declined. This decision considers all the contentions raised in this Petition and

discusses earlier precedents on the subject.

8. Therefore, based on the decision of the Hon'ble Supreme Court and this Court,

no case is made to grant any relief to the Petitioners.”

6.8 | also rely upon the Judgment dated 14.03.2024 of Hon'ble High Court of
Delhi in the case of G and S International Vs. Commissioner of Customs [(2024) 17
Centax 400 (Del.)], wherein it has been held, “Unless Section 129E is complied with, the
Appellate Authority cannot proceed to hear the appeal on merits. Therefore, the logical
consequence of failure to comply with Section 129E, is the rejection of appeal on that

ground. The law on the subject is not res integra.”

il In the present case, the adjudicating authority has imposed a penalty of Rs.
75,03,200/- under Section 112(i) of the Customs Act, 1962 vide impugned order.
Therefore, for filing appeal against the impugned order, the appellant was required to pay
pre-deposit Rs. 5,62,740/-, as per the provisions of Section 129E and submit a proof
thereof to this office. Whereas, in the present case, the appellant claim of submitting
proof of payment of pre deposit as discussed above in para no. 6, 6.1 and 6.2 found
incorrect. The appellant also could not submit any proof of payment of the mandatory
pre-deposit either at the time of the personal hearing or even after the extended time
granted by the appellate authority for submitting the same. From this facts and figures, it
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is evident that the appellant has not d'eposited any amount towards pre-deposit as
required for filing and entertaining appeal under the Customs Act, 1962. Therefore, | am
of the view that the present appeal cannot be entertained in absence of compliance of
Section 129E of the Customs Act, 1962.

8. Since, the Appellant have not made pre-deposit as required under the
Section 129E of the Customs Act, 1962, | am constrained to dismiss the appeal filed by

1=

Commissioner (Appeals),
Customs, Ahmedabad

the Appellant for failure to deposit the amount of pre-deposit.

F. No. S/49-363/CUS/AHD/2023-24 Date: 03.11.2025
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Shri Zakariya Farooque Matcheswala,
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(email: cus-ahmd-guj@nic.in rra-customsahd@gov.in )
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9. Ms. Raksha Bhandari, Advocate ( raksha.bhandari@lakshmisri.com)

6. Guard File.
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