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ustoms Act, 1962 (as amended), jn respect of the following categories of
cases, any person aggrieved by this order can prefer a Revision Application to The Additional Secretary/oint
secretary (Revision Apprication), r\rinistry of Finance, (Department of Revenue) parriament street, New Derhi
within 3 months from the date of communication of the order.

Under Section 129 DD(1) of the C

rder relating to

(6t

(a) any goods imported on baggage
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qrd 6-frfr

(b)
rmportation into lndia, but which are not unloaded at their place of
quantity of such goods as has not been unloaded at any such destination
are short of the quantity required to be unloaded at that destination.

, 1962 $lII1q x aq1 ir;rrgIIg

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder

any goods loaded in a conveyance for

destination in lndia or so much of the

if goods unloaded at such destination

d-6ir{6-(rI (

(c)
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The revision application should be in such for
relevant rules and should be accompanied by

m and shall be verified in such manner as may be specified in the
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(a) earing Court Fee Stamp of paise fifty only in on" copy ai prescribed under Schedule 1

4 copies of this order, b

item 6 of the Court Fee Act, 'lB7O

(t{) 3ldrfifi?r{deEe qE

(b) er-in-Original, in addition to relevant documents, if any
4 copies of the Ord

(IT) 4

(c) 4 copies of the Application for Revision

(E)

(u-s, F. F.
d, a. qfdqi. T€qrq,

F.

?rw 1 962 (IIIIT sril
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The duplicate copy of the T.R.6 challan eviden

Rs.1,000/- (Rupees one thousand only) as the

cing payment of Rs.200/- (Rupees two Hundred only) or

case may bg under the Head of other receipts, fees, fines,
forfeitures and Miscellaneous ltems being the fee prescribed in the Customs Act, 1962 (as amended) for filing
a Revision Application. lf the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs.2OOl- and if it is more than one lakh rupees, the fee is Rs.l0OO/-.
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fficer of Customs in the case towhere the amount of duty and interest demanded and penalty levied by any o

which the appeal relates is five lakh rupees or less, one thousand rupees;

4

*

ormdntfrqrqwqfrftcq 1s62 alqrr 12eq (1) *'3{tfi-{sidfr.q.-3

gooltr*-oor vfi-o orfuowrtscqrFrsfrRfd qtq* srfl-oor roi t

3{ cntlT 3fdl 3nildrf,(sIItrr{,I {fl2q<

frfrcqf"s, e-*qs-fl.r

ln respect of cases other than these mentioned under item 2 above, any person aggrleve

file an appeal under Section 129 A(1) of the Customs Act. 1962 in form C.A.-3 before the Customs, Excise and

5ervice Tax Appellate Tribunal at the following address:

d by this order can

Customs, Excise & Service Tax APpellate Tribunal.

West zonal Bench3fE6{nT, ql8fr qtfrqd-d
oas€rE{@?I

sd
3fslf{, 3f6[(IqE-380016

IiFI,

0r6-s t' qrq ffiRe-d Ew dtr: di vrBe

UrtI 129 g (1)19621962 Er{r 129 g (6)5

Under Section '129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the Customs Act, 1962

shall be accompanied by a fee of -
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where the amount of duty and interest demanded and penalty levied by any

to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five thousand

rupees;

officer of Customs in the case(b)
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where the amount of duty and interest demanded and penalty levied by any o

which the appeal relates is more than fifty lakh rupees, ten thousand rupees
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(d) An appeal against this order shall lie before the Tribunal on payment of 10% of the

or duty and penalty are in dispute, or penalty, where penalty alone is in dispute

duty demanded where duty
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Under section 129 (a) of the said Act, every application made before the Appe

(a) in an appeal for grant of stay or for rectification of mistake or tor any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.

llate Tribunal-

Page 3 of 10



s/49-280/C U S/AHD t 24-25

M/s. lnternational cargo corporation, customs Broker No.: 11t1072, office
No.: 22'1 , city of Joy, Ecstasy Business park, Mulund west, Mumbai- 400 0g0 (hereinafter

referred to as "the Appellant") have filed the present appeal challenging the order-ln-
original No.: 05/AR/ADctful./r1l2o24-2s dt. 19.12.2024 (hereinafter referred to as ,the

impugned order') passed by the Additional commissioner of customs, lcD, Tumb,
Village-Tumb, Taluka-Umbergaon, Dist.-valsad, Gujarat ( herein after referred to as',the
"adjudicating authority").

2.1 Facts of the case, in brief, are that the appelant, a customs Broker, fired
four Bills of Entry No. 3503460 dated 28.1 1.2022,3sossg9 dated 28.11.2022,36s9276
dated 09.12.2022 and 36637s9 dated 09.12.2022 on behalf of the importer M/s. Kapsun
Resources Corporation, 5, Survey No. 437, Changodar Highway, Near Navapura
sanathal canal, Ahmedabad-382210, for the import of goods described as 

,,Motor 
370w

YDKl 39-370-6 (Part of Air cooler)." The importer declared classification of the said goods
under crH 8479 9090, attracting Basic customs Duty (BCD) @ 7.so/o along with
applicable Social Welfare Surcharge (SWS) and IGST.

2.2 However, the Department was of the view that the impugned goods were
appropriately classifiable under crH Bsol 4090, attracting BCD @ 10% along with
applicable SWS and IGST, thereby resurting in aileged short payment of duty.
consequently, Show cause Notice F. No. cus/sHED/Misc./86g/2023 dated 30.os.zo24
was issued proposing reclassification of the goods and recovery of differential customs
duty along with appricabre interest, imposition of penarty and redemption fine upon the
importer, and imposition of penarty upon the appelant customs Broker under section
112(a) of the Customs Act, 1962.

2.3 The adjudicating authority, pracing reriance upon DAC Anarytics Note No.
0212022-23 dated 16.052023 and the HSN Expranatory Notes to Heading 8501,
interpreted the scope and meaning of the term "erectric motors,, for the purpose of
determining the appropriate crassification of the impugned goods. on this basis, the
adjudicating authority concluded that the imported goods, namely ,,Electric 

Motor 370w
YDK139-370-6 (Part of Air cooler)," were correcfly classifiable under crH g5o1 4090,
attracting Basic customs Duty (BCD) @ loyo along with applicable sws and |GST.
Accordingly, the differential customs duty was confirmed along with applicable interest,
and penalty was imposed upon the importer. Further, vide the impugned order-in-
original, the adjudicating authority imposed a penarty of Rs. 50,000/- upon the appeilant
customs Broker under Section 112(a) of the customs Act, 1962 on the ground that the
customs Broker had ailegedry faired to exercise due dirigence in correcfly crassifying the
goods under the appropriate Customs Tariff Heading and in rrect rate of

rE//

+

Customs duty
o

Order-ln-Appeal
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3. Being aggrieved with the impugned order passed by the ad.judicating

authority, the Appellant have filed the present appeal. The Appellant have, inter-alia,

raised various contentions and filed detailed submissions in their Appeal memorandum

dt. 16.01.2025, as given below in support of their claims :

I That the Additional Commissioner of Customs, ICD Tumb, Tal: Umbergaon,

District: Valsad, Gujarat effed in imposing penalty of Rs 50,000/- under Section

1l2(axii) of the Customs Ad, 1962.

Y That the Additional Commissioner grossly erred in holding that the Appellant failed

to exercise due diligence to asceftain correctness of cTH of the subiect goods.

Additionat commissioner also effed in holding that the Appelant failed to advise

the client to conectly classify the impofted goods.

> That the Additionat commissioner erred in holding that the Appellant failed to

classify the impofted goods corredly, which was their duU and obligation and

accordingly/ abetted the Importer in misclassification of goods and availing

inetigible tower rate of duty ,which acts of commissfun or omission have rendered

the goods liabte to confiscation under Section 111(m) of the Customs Ad, 1962

and the Appetlant customs Broker liable to penalty under section 112(a)(ii) of the

Customs Act, 1962.

D That the Appetlant submits that in an earlier case of import of similar goods viz

Motor-YDK (Part of air cooler) by the same Importer vide Bill of entry No. 8514696

dt 18.08.2020 at JNCH, Nhava sheva, issue of classification of goods whether

under cTH 8501 or cTH 84799090 was a subject matter of interpretative dispute

and the same was resolved and decided in favour of the Importer vide order-in-

Original no.378/2020-27/ADC/Gr-V/NS-V/CACfiNCH dt 1.70'2020

passed by the Additionat Commissioner of Customs, Gr V, NS-V, JNCH Nhava

sheva, In this fact of the matter, the Additional commissioner grossly effed in

holding that the Appellant customs Broker failed to advise the client about the

correct classification of the goods. As the Appellant Customs Broker has acted on

basis of the said orderin-original dated 1.10.2020 passed by the Additional
1

'r of customs, JNCH Nhava Sheva and the instructions of the Importer

declaring the classification of the goods under CTH 84799090, the Additional

missioner ICD Tumb grossly erred in holding that the Appellant Customs

Broker failed to exercise due diligence. On this ground alone, the lmpugned order

dated 19.12.2024 deserves to be set aside.

> That the Additional Commissioner failed to appreciate that the Appellant Customs

Broker had declared the classification of impugned goods on the basis of the order-

in-original dated 1.10.2020 passed by the Additional Commissioner INCH Nhava

Sheva in respect of like goods and as such, the Appellant Customs Broker had no

authority under the law to sit in judgement over the same and advise the client to

classify the goods under CTH 8501.

classification under Customs Tariff

$

> That it is well settled that claimlng of un

Page 5 of 10
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or ineligible exemption from duty is a bonafide bellef of the assessee and does not
constitute any misdeclaration rendering the goods liable to confiscation und€ _
section 111(m) of the customs Aq1962, when the goods are coffectly declared

in the Bill of entry and consequently, no penalty is imposable on the Importer
under section 1 1 2 (a) of the customs Act, 1 962. Decision of Hon. supreme coutt
in the case of Northern plastics reported in lggg (rol) ELT 549(sc) is
relied upon in this regard. It foltows from this decision that when no penalty under
section 112(a) of the customs Act, 1962 could be imposed on the Importer for
misclassification, if any, then no question of imposition of any penalty under
sectron 112(a) of customs Act, 1962 on the customs Broker would arise as the
customs Broker has nbd the said Bills of entry on the basis of instructions given

by the Importer. The appellant quoted few case taws of (i) Oberoi
constructions Ltd vs commissioner of customs (rmpoft) Nhava sheva in
2022(72) TMI 7339-CESTAT Mumbai, (ii) S. Rajiv and Co vs CC 20t4(302)
ELT 472 (Tri-Mumbai),

That recently, Hon. CESTAT Hyderabad, ln the case of M/s. LEWEK Attair
Shipping Pvt Ltd v/s Commissioner of Customs, Vijaywada, reported in
2019 (366) ELT 3r8 (Tri-Hvd.) hetd that if the goods are conectly declared,

claiming of classification or wrong exemption Notification does not constitute any
misdeclaration. The Hon. GESTAT Hyderabad set aside the order for confiscation

of goods under section 111(m) of the Customs Act 1962 and held that no penalties
were imposable under Section 112(a) and l14AA of the customs Act, 1962 even
if the appellant makes a wrong classification or claims ineligible exemption. Appeal
filed by the respondent department against said decision of rribunal was dismissed
by the Hon. Supreme Court as reported in 2O19(367) ELfA g2g (SC).
That without prqjudice to above, it is submitted that no penalty under section 112
of the customs Act, 1962 is imposable on the customs Broker for alleged lack of
due diligence in claiming classification of the goods under customs Tariff.
Following case law is relied upon in this regard. (i) Him Logistics M Ltd us
commissioner of customs New Derhi repofted in 2o16(340) ELT 3gg(Tri-
Del), L Appellant submits that in order that a penalty is imposed under section
112(a) of the customs Aq 1962, some positive act or omission / prior knowledge

of wrong doing is required to be established and in the absence of the same, no
penalty is imposable under the provisions of section 112(a) of the customs Act,
1962 on the ground that the customs Broker failed to exercise diligence. Hon.

OESTAT, Delhi in the case of Rajesh Maikhuri vs commissioner of customs,
New Delhi reported in 2ot&(363) ELT 224 (Tri-Del) he/d that even the tack

of due diligence and failure to take more precaution is no ground by itself to bring
in penal consequences under Section 112(a) ofthe Customs Act, 1962.

That without prejudice to above, it is submitted that the penatty under secilon
112(a) of the customs Act, 1962 has been imposed on the Appellant on the
grounds of failure to discharge their duties and as Broker viz

'. These alleged
A1

5

failure to advise the client and for failure to

w

a +
Page 6 of 10
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failures correspond to Regulation 10(d) and Regulation 10(e) of the .BLR, 2018.

Appeltant submits that it is well settled that no penalty under section 112/114 of

the customs Act, 1962 could be imposed on the Customs Broker for failure to

discharge its obligations as a Customs Broker. For breach of obligations to

discharge duties as a customs Broker, penalty provided under Regulation 18 read

with Regutation 14 of customs Broker Licensing Regulation 2018 (CBLR in short)

coutd only be imposed subject to compliance of procedure set out under Regulation

17 of CBLR. Appetlant relies upon following decisions of Hon CESTAT in this

regard:- (i) Adani Wilmar Ltd vs Commissioner of Customs (Prev)

Jamnagar reported in 2075(330) ELf 549 (Tri'Ahmd) (ii) Sarosh

Nagarwala v/s Commissioner of Customs (Export) Nhava Sheva

reported in 2017(358) ELT 542(Tri'Mumbai). (iii) Fast cargo Movers vs

Commissioner of Customs, Jodhpur reported in 2018(362) ELT 184 (Tri-

Del).

> That Appetlant submits that it is well settled that where a dispute is related to bona

fide interpretation, imposition of penalty is not justified. In view of this, since in the

instant case, the classification of goods was admittedly a subiect matter of

interpretation, no penalty under section 112(a) of the customs Act, 1962 could be

imposed on the Appeltant. Therefore, the Additional Commissioner effed in imposing

penatty on the Appeltant. Appellant relies upon following case laws in this regard: -

(i) Shital Fibres Limited vs. State of Puniab, [2OOg (225) E.L,r. 406] ,

(ii)Amigo Brushes Pvt. Ltd. vs. Commissioner of C, Ex., Vadodara'l, [2008

(237) E.L.r. 277 (Tri. - Mumbai)J.

> That it is well settled from the fotlowing decisions of various Tribunals that no penalty

is imposabte under the provisions of the customs Act, 1962 on the custom House

Agent (now known customs Eroke) if they file the Shipping Biil/Biil of Entry on the

basis of the documents provided to him by the Exporter/Importer/Client and when

there is no evidence to indicate that the cHA (cB) had any prior knowledge of any

misdeclaration or irregularity committed by the exporter or the importer as the case

may be.

(i) Adani Wlmar Ltd., u/s Commissioner of Customs (Prev.) Jamnagar repofted in

2015 (330) ELT s49 (Tri-Ahm.)

(ii) Prime Forwarders v/s commissioner of customs, Kandla, reported in 2008 (222)

ELT 137 (Tri-Ahmd.)

Commissioner of Customs, New Delhi reported in 2009

issioner of Customs (adi.) Mumbai repotted in 2006

Sindhu Cargo Services Ltd., v/s Comm

in 2008 (226) ELT 282 (Tri-Chennai)

issioner of Customs Coimbatore repottedo)

PaBe 7 of 10
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(vi) H. S. Cox and Co Pn Ld., u/s C.C Export 2009 (246) ELT 621\ri)

(vii) World Cargo Movers u/s C.C New Delhi 2002 (139) ELT a1gffri)

(viii) Eagle Shipping Agency v CC Mumbai 2001 (122) ELT 167(Tri)

> That the Appelant submits relevancy of the fn$ructions no. 2O/2024-
Customs dated 3,9,2024 issued by the CBIC, New Delhi on the issue of
implicating the Customs Broker as a Co- noticee in cases involving interpretative

disputes and imostion of penatty under section 112 (a) of the customs Act, 1962.

PERSONAL HEA RING:

5. Before going into the merits of the case, it is observed from the Form C.A.-
1 dated 16.o1 .2025 that the impugned order dated 19.12.2024 is shown to have been

received on 16j22024 and that the present appeal has been filed on 04.02.202s.
Accordingly, the present appeal has been filed within the normal period of 60 days
prescribed for filing an appeal under section 12g(1) of the customs Act, 1962.

5.1 lt is further observed that the appelant, with respect to the payment of
mandatary pre-deposit for filing appeal, has deposited sum of Rs. 3750/- vide E-paymnet
challan No.: '1419133290 dt. 28.01.2025 calculated @7.s% of the penalty amount Rs.

50,000/- underthe provisions of Section 129E of the Customs Act, 1962.

5'2 As the appeal has been filed within the stipulated time-limit under Section
128(1) of the customs Act, 1 962 and with the mandatory pre-deposit as per section 129E
of the said Act, it has been admitted and being taken up for disposal. one set of the
appeal memorandum has fonr'ua rded to the adjudicating authority for comments vide this
office letter dated 25.03.202s, but no reply thereof has been received. so, I proceed to
decide the appeal on the basis of documents submitted by the appellant.

6 l have carefurry gone through the impugned order, the appear memorandum
frled by the Appellant, the submissions made by the Appellant during the course of the
hearing as well as the documents and evidence available on record. lt is observed that
the Appellant has contended that the adjudicating authority has erred in holding that the
appellant failed to exercise due diligence to ascertai ctness of CTH of the subject

imported goods

Page 8 of 10
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4. Personal hearing in the matter was held on ogjz.2o2s in virtual mode. Shri

Girish Nadkarni, Advocate appeared for hearing on behalf of the Appellant. He reiterated

the submissions made in the appeal memorandum.

DISCUSSION & FINDINGS:

:)
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and imposed penalty under section 112(a)(ii) of the customs act, 1962. Accordingly, the

issue to be decided in this present appeal is whether the impugned order passed by the

adjudicating authority, in so far as it imposing penalty on the Custom Broker under section

112(a)(ii) of the Customs act, 1962, is legal and proper in the facts and circumstances of

the case.

6.1 I find that the customs Broker filed the Bills of Entry based on the

documents and information provided by the importer. There is no evidence to show that

the Customs Broker changed the description of the goods, hid any important information,

or knowingly declared the wrong Customs Tariff Heading to evade duty. The adjudicating

authority has assumed that a failure to exercise due care amounts to abetment. However,

without clear proof that the Customs Broker deliberately helped or was involved in mis-

classifying the goods, the requirements of Section 112(aXii) are not met. Therefore, I hold

that the penalty imposed on the Customs Broker is not justified and should be set aside

6.2 lt is observed from the plain reading of section 112(a)(ii) of the customs

Act, 1962 that it can apply only if it is proved that the customs Broker deliberately helped

or encouraged an act that made the goods liable for confiscation. Simply making an error,

being careless, or having a difference of opinion about classification cannot be treated as

abetment. ln this case, there is no evidence that the Customs Broker colluded with the

importer, acted with bad intentions, gained any financial benefit, or actively helped in

evading duty. The records do not show that the Customs Broker knew about any wrong

classification or intentionally assisted in breaking the law. Since there is no proof of

deliberate wrongdoing or abetment, the penalty under Section 112(aXii) of the Act cannot

be imposed. Therefore, the penalty must be set aside.

6.3 lt is further observed that the Commissioner (Appeals), customs,

Ahmedabad, vide order-in-Appeal No. AHD-CUSTM-00o-APP-491-25-26 dated

24.12.2025, has set aside order-in-original No. 05/AR/ADCTUMB|2024-25 dated

19j2.2024 arising out of SCN dated 30.05.2024 . ln this OlO, differential duty, interest,

and penalties were confirmed against the importer, M/s. Kapsun Resources Corporation,

Ahmedabad, and penalty was also imposed on the present appellant, the customs

Broker. However, in the appeal filed by the importer, the commissioner (Appeals)

exdrjltn€d the issue of classification on merits and decided the matter in favour of the

onsequenfly, the entire demand of differential duty, along with interest and

penaltie as dropped. since the main demand itself has been set aside, the allegation

of mi ification does not survive. The basis for invoking section 11 '1(m) of the

Act, relating to confiscation of goods, therefore ceases to exist. Penalty under

112(aXii) is dependent upon the goods being liable for confiscation. whenlon

confiscation itself is not sustainable, the penalty cannot stand independently lt is a well-

established principle that if the main claim fails, any penalty or consequential action based

on it must also fail. Accordingly, the penalty imposed on the appellant customs Broker is

{o

Page 9 of 10
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7 ln view of the foregoing discussions and findings recorded hereinabove, it

is upheld that the penarty imposed upon the appellant customs Broker under sectio _
1 12(a)(ii) of the customs Act, 1 962 is not legally sustainable. The allegation of abetment
is not established; the issue involved is one of classification dispute and not mis-
declaration; and further, the very foundation of the case having been set aside on merits
vide order-in-Appeal No. AHD-cusrM-000-App-49,,|-25-26 dt 24.12.2025 in the case
of the importer, the consequential penalty on the appellant custom broker cannot survive.

Accordingry, the impugned order is set aside rerating to the imposing
penalty upon the appellant customs Broker under section 112(a)(ii) of the customs Act,
1962. The appealfiled by the customs Broker is hereby allowed, with consequential relief,
if any, as admissible in accordance with law.
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2.The Principal Commissioner of Customs Custom House, Ahmedabad. lemail: cus-
ahmd-qu i@ni .tn rra-customsahd@qov. in )
3. The Additional Commissioner of Customs, ( ICD- Tumb, ) Custom House,
Ahmedabad. ( cus-ahmd-adj@gov. in )
4. The Assistant Commissioner of Customs, ICD_Tumb,
icdtumb@ qma il. com

5. Shri Girish Nadkarni Advocate for y75. lnternational Cargo Corporation,
( qirish.nadkarni@hotmail.com 
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Bv email (as oer Section 1b3(1Xc) of the Customs Act. 1962)

By Soeed post.

M/s. lnternational Cargo Corporation,

Office No.: 221 ,City of Joy,

Ecstasy Business park,

Mulund West,

Mumbai- 400 080.

info@iccorp.in iccoro1072@omail.com


