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q6 s{I sF arq T6 irrff fu'qr rrqr e.

tg62 6 qrfl 129 (1) (q?n 3{

qrrd $sqq fr o.t{qEk f{r sntcr*.rc+a1 .r{r6d r-6-qssr{il d d fs Gne{r e1 rrR'
of mftcq * a r&i # oict srw sfoq-l€f< qfo{ 1or}6t rivfrtrt1, fat d'a"o, grww frrnay

t-sd qFf, T{ frd a} g-{frqrur ontfi rqa or trot ?.
Under Section 129 DD(1) ofthe Customs Act, 1962 (as amended), in respect ofthe following
categories of cases, any person aggrieved by this order can prefer a Revision Application to

The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

/Order relating to

I-tI crf,.

any goods exported

qi €III gr{ill g-EdO-Frr qrs

o1 qrqrft ofu Eq i srq Frsftfud orrron +ie-s tti ilBe'
The revision application should be in such form and shall be verified in such manner as

may be specified in the relevant rules ald should be accompanied by :

qa *i.o rrq s[]sr{ {q 4I
frr+1 \rfi sft + q-{rs +0 of qrqrmq gm, Eo-c e.n +{r qrBs.

gtrr8i 3{tTIiII TM{ {(I 4

+ .opi." of the Order-in-Original, in addition to relevant documents, i

4 copies of the Application for Revision.

f any

1

(o.)

(a)

(q)
qI rs T<rq e{rq w sflt qr+ +- fuq odferd qrf, e-flt q qr+ rrt rII ss rrilq BrFr r{ uilt
rrg qr6 al qrfl fr ortEm qrd * srff d.

l{Ri 3{r{nfr srf,{ EItlI rr{n ;I rrg qroIrfrqelrtq{l{r{-d

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been

unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

FI) , t962 3{llllg x dqr E-{Ig rTg a-{d {@

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

thereunder.

3

(6.)

(a) 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed

under Schedule 1 item 6 of the Court Fee Act, 1870.

Fs)

(b)

Fr)

(c)

{8,

91 62 TI2TT
ETtrTqful

qIs20o a3{rdl €fr Fqg qEr)3{rft{+ e -{sft{tufrhtI.}i-iG-d c-d1-$-{
s(r{CCTFrtD.+fudIItrItf+frr cllrfrt grrdr{6+cl'rt-slrt€ \16-(Fqq

rF-qasiztlgr<Iii{TTRTa1TqTtrIII{II FW \ro(sqrqIT{ITcrIIIa1 cfu qfra
oo{q o1frsa FTI-t-(f,Grfo-fi d*orGto srtril 2F o qE&fr€ \16FIId ti

(s)

(d)

forfe

twoRu00fo SR 2tne peelanalchR 6 paymfo theud ateplic
ed tr ehme a eb unt eh AScna dS ht S vouRu0o0 onlyo RSruH dn er d pee

eefelnbt Semsce eoan SuMdanSeturefin Sfo to eh rH ae d

prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,

fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.10oo/-.

rE d. z *' o{ft{ qfud qrq-d &. erora orq qrc-d t. wtri;tr t qfr 6t€
rr6-qH fiiTr Ei * a Sqr{-tr odiIF{Tc 1e62 a1 Ur{I 12e g (U & srti-{ sid fr.q.-e +

ftqr{ffi, }-*q uqrc gwort**ooq orfte r{ftro-{ur t scu ffiR{fl qerR 3lfi-do-{
q-s.e t

efr5eonlni on-5r

In respect of cases other than these mentioned under item 2 above, €rny person aggrieved

by this order can Ille an appeal under Section 129 A(1) of the Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address;

Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench

Nr.Girdhar Nagar Bridge, Asarwa,

2nd Floor, Bahumali Bhavan,

Ahmedabad-380 016

qsfr qffd, a-CqTfr rrfi, ft-+-c FRtrr{rR g(,
3{ql{EI, 3t6tr4Kl( 3800I6

fuo. Bdfrftqq, 1e62 a1 Erfl 12e g (6) + or$-{, fl:l{-tr idtF{qc, 1e62 th1 urq 12e

g (1) +' r{rft{ orfto b trrq ftrgftfr{d {-6 €rrtr d  srBS-

Under Section 129 A 16l of the Customs Act, 1962 an appeal under Section 129 A (1) of the

Customs Act, 1962 shall be accompanied by a fee of -

Grfi-d t qwfud qrr& fr E6i ftrff Sqt-{ffi otfiort ErtI qirfl rrql {@'.rfu qrq atfl drnql
rrqr dg a1 Tfi-c dEdrcr Fcqcr uf+ocd d \rr6sRTqq.

(F)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees ;

b

(rr)

rr{n (s al T.Ec qqlg drcs Fqg * sdtrr d fr; d€ EYIr{ Fqq.

qrq ifrrl vrlrqls-6r qltrqirnrrql{@

77\] where the amount of duty and interest demanded and penalty levied by arry oIficer of
'fop,fi Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

[ \4[\thousand 
rupees

qran e fur-<.{fu6-,.rr b grq+, qii rrq {-tr } rov. era a-G qr, s6i {-is qr {-€ Fi ris fa-qrc i ?, qt es }' r ooz"

a-ci qr, qa &-s-d rs ft-ora i t, qfid {sr qrqqr 
rb,yff,

a"/
Afl appeal against this order shall lie before the Tribunal on pajnnent of 1@/o of the duty demanded where duty or

duty and penalty are in dispule, or penalty. where penalty alone is in dispute.

v(,

Unde, section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) i an appeal for grant of stay or for rectification of mistake or for any otler purpose; or

{b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees

4

5
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where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh nrpees or less, one thousand
rupees;
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ORDER.IN.APPEAT

Present Appeal has been frled by M/s. Regenta M Foods, Plot No. 2A & 28,

Survey No 287, Panchratna Industrial Estate, Ahmedabad 382210, (hereinafter

referred to as the Appellant) in terms of Section 128 of the Customs Act, 1962,

challenging the Order-in-Original nos. O9/Additional Commissioner 12024-25

dated 27.11.2024 (hereinafter referred to as the impugned order) issued by the

Additional Commissioner, Customs (Preventive), Jamnagar.

2. Facts of the case, in brief, are that the appellant filed Bill of Entry

No. 5168230 dated 21 .O8.2O24 (hereinafter referred to as the "said Bill of

Entry") under Section 46 of the Customs Act, 1967 for importing goods viz. (1)

Red Lotus Flour 325 Carton 118g x 10), (2) Chili Sauce-4oO Carton 1570 Grams

12), (3) Aromat Seasoning Power at 100 Carton (1Kg X.06), (4) Glass Noodle

(Export PKT)-75 Carton (5O0 Grams. X 20), (5) Pickled Ginger-150 Carton (1500

Grams X 05), (6) Tempura Flour 325 Carton (lKg X 10), as per Invoice No. EPI-

24O8-OO2 dated 02.08.2O24 issued by M/s. Orchid Plus Co Ltd., 719. KPN

Tower, l1th Floor, Raina 9 Road, Bangkapi, Huaykwang, Bangkok 103 10,

Thailand and Bill of Lading bearing No NAM94O4848 claiming the benefit of

Notification No. 46/2O11-Cus dated 01.06.2011, so as to avail the exemption

from pa5rment of Basic Customs duty on the strength of Country of Origin

Certificate as envisaged under ASEAN-INDIAN FREE TRADE PREFERENTIAL

TARIFF AGREEMENT for import of goods from Thailand.

2.1 During the examination of the said goods, it was noticed that, there

was mismatch in description and quantity of the goods declared by the

Appellant at the time of filing the said Bill of Entry and that of physical quantity

of goods actually found during the course of examination i.e. there *." 
--,-'_-'-.

shortage of 125 Cartons of Red Lotus Flour and 75 Cartons of Tempura Floui.'
i

while in place of these, 2O0 Cartons (150 Cartons of Glutinous Rice Floor (

X 10) and 50 Cartons of Special Soft flour (1Kg X 10)l were found conceal ed v

the declared consignment, although same were neither declared Invoice l\io'^.'.

E,PI-24OA-OO2 d.ated. 02.08.2024 not in the Bill of Entry No. 5168230 dated

2r.o8.2024

2.2 The appellant had mis declared the description and quantity of the

imported goods in order to evade payrnent of correct amount of Customs duty

leviable thereon. Thus, it appeared that the appellant had contravened the

provisions of sub-section (4) of Section 46 of the Customs Act, 1962, inasmuch

as they had mis-declared description and quantity of the imported goods in the
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Declaration of Bill of Entry filed under the provisions of Section a6$l ot

Customs Act, 7962-

2.3 Since the description and quantity of the imported goods found

during the course of examination of imported goods were not as per declaration

in the import documents i.e. Bill of Entry, Bill of Lading, Invoice, it appeared

that the Appellant had mis-declared the quantity and description of Imported

goods during the course of self-assessment of the said BilI of Entry as envisaged

under Section 17(i) of the Customs Act, 1962. That on examination of

imported goods by the Officers of Custom House Pipavav the fact w.r.t. the mis

declaration of description and quantit5r of the subject goods came on record

and thereby it appeared that the said Appellant had contravened the provisions

of Customs Act, 1962 as discussed above and therefore, it appeared that the

said goods were liable to seizure under Section 110 of the Customs Act. 1962

under the reasonable belief to be liable to confiscation under Section 111(fl,

1 I 1(i), I 11(l) & Section 1i 1 (m) of the Customs Act, 1962.

2.4 Further, the representative sample of all imported goods were

drawn and sent to the Assistant Chemical Examiner, C. Ex. & Customs

Laboratory, Vadodara for Chemical Test vide Test Report daled O9.1O.2O24

confirmed the goods are frt for human consumption in respect to biological

analyzed parameters".

2.5 In order to ascertain the value of mis-declared goods, the Appellant

was requested to produce the Tax Invoice, if any, available with earlier import

of Cartons Glutinous Rice Floor and Cartons of Special soft Flour, who in turn

had submitted copy of Tax Invoice No.23-24/F002764 dated 05.06.2023 and

4- 25 lFOO5793 dated 13.07.2024 both issued by M/s. Faridi Impex Pvt

umbai showing purchase of various goods including Glutinous Rice

F)-).1029(22)and Hongkong Flour (also known Special Soft Flour CTH

0) from local market Therefore, the total assessable value of the goods

aken as Rs.20,46,569/ (Rupees twenty lakh, forty-six thousand, five

hundred and sixtlr-nine only) on the basis of Assessable Value w.r.t. Red Lotus

Flour, Chilli Sauce, Aromat Seasoning Power Jar. Glass Noodle (Export PKT),

Pickled Ginger and Tempura Flour as declared by the Appellant in the said Bill

of Entry and on the basis of copy of Tax Invoice No 23-24 /FOO2764 dated

05.06.2023 w.r.t. quantity of Hong Kong Flour (also known Special Soft Flour

CTH 19049000) and on the basis of invoice No.2a-25lP005793 dated 13.07

2024 w.r.t. quantity of Glutinous Rice Flour (CTH11029022), as produced by

the appellant to determine assessable value in respect of mis-declared goods.

-1.

IE
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2.6 It appeared that the appellant by resorting to the willful mis-

declaration of 150 Cartons Glutinous Rice Floor (1Kg X 10) and 50 Cartons of

Special Soft Flour ( 1Kg X 1 0) that concealing these goods by the goods declared

in the Bill of Entry, had rendered the entire goods imported vide the said Bill

of Entry liable for confiscation under Section 111(f), 111(i), 111(1) & Section I l1

(m) of the Customs Act, 1962 read with Section 119 of the Customs Act, 1962.

2.7 Further, the Appellant had claimed the benefit of Notifrcation No.

46 I 20 I 1 -Cus dated 0 1. 06. 20 1 1. by producing the Country of Origin Certifi cate

No A12024-0046556 in respect of the imported goods as envisaged under

ASEAN-INDIAN FREE TRADE PREFERENTIAL TARIFF AGREEMENT foT impoTt

ofgoods from Thailand. However, description, details and quantity ofgoods as

per Country of Origin (COO) did not match with the actual details of goods.

Hence benefit of the exemption Notification No. 46/ 2O 1 1-Cus dated 0 1 .06.20 1 1

appeared to be not available to the Appellant and liable to be denied to the

appellant in respect of entire goods, as the entire goods were seized under

Section 110 of the Customs Act 1962 with reasonable belief of liable to

confiscation under provisions of Section 111 of the Customs Act, 1962 read

with Section 119 of the Customs Act, 7962.

2.A Therefore, M/s. Regenta M Foods were issued a show cause notice

as to why:

(i) customs duty of Rs.9,25,11O/- (Rs.7,69,477 l- Rs. 1,55,633/-) (Rupees nine

lakh, twenty-five thousand, one hundred and ten only) should not be

demanded and recovered under Section 28(4) of the Customs Act, 1962,

(ii) interest on duties of customs should not be recovered urtder Section 28AA

of the Customs Act, 1 962,
ll ., ;:-... 'i'
i1 | t,^\-.1:., .

(iii) penalty should not br: imposed under Section 112 of the Customs Act, 19G2; .1.r. -_ . -- .,,),

(iv) penalty should not be imposed under Section i 14A of the Customs Act, I - 
.'.. .'

t962;

(v) the goods of value of Rs.20,46,569/- (Rs.16,56,569/-+ps.3,90,0O0/-)

(Rupees twenty lakh, forty-six thousand, five hundred and sixty-nine only)

should not be held liable to confiscation under Section 11l(fl, 111(i), 111(1) &

Section 11 I (m) of the Customs Act, 1962 read with Section 1 19 of the Customs

Acl, 1962 and why fine in lieu of confiscation should not be imposed under

Section 125 of the Customs Act, 1962.
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Consequently, the Adjudicating Authority passed the following

(i) He ordered to conflscate of the entire goods under Section I I 1(0, I 1 1(i), 1 1 1

(l) & Section 1 11 (m) of the Customs Act, 1962 read with Section 119 of the

Customs Acl, 1962, having total value of Rs. 20,46,569/- (Rupees twenty lakh,

forty six thousand, five hundred and sixty nine only) which were seized vide

Panchnama dated O9.O9.2024. However, he gave an option to the Appellant to

redeem the said confiscated goods on paJ,.rnent of redemption fine of Rs

2,OO,OOO/- (Rupees two lakh only) under Section 125 of the Customs Act, 1962

within one hundred and twenty days from the receipt of the order or else this

option shall become void in terms of sub-section (3) of the Section 125 of the

Customs Act, 1962, unless an appeal against such order is pending.

(ii) He ordered to pay the total customs duty of Rs. 9,25,110/- (Rupees nine

lakh, twenty-five thousand, one hundred and ten only) under Section 28$l of

the Customs Act, 1962, along with appropriate Interest at the applicable rate,

under Section 28AA ofthe Customs Act, 1962.

(iii) He imposcd a penalty of Rs. 9,25, 110/- (Rupees nine lakh, twenty-five

thousand, one hundred and ten only) under Section 1i4A of the Customs Act,

1962 on the Appellant. However, he gave an option, under proviso to Section

114A, to the Appellant, to pay 25%o of the amount of total penalty imposed

under Section 1144, subject to pa1rment of total amount of duty and interest

confirmed at (iii) above, and the amount of 25o/o of penalty imposed under

cction 114,{ within 3O days of receipt of the order

e refrained from imposition of penalty under Section 112 of the Customs

962 in terms of fifth proviso of Section 114A of the Customs Acl, 1962.

MISSIONS OF THE APPELLANT:

3. Being aggrieved with the impugned order, the Appellant has filed the

present appeal against the order passed by the Additional Commissioner,

Customs (P), Jamnagar. The Grounds of Appeal are not reproduced in detail for

sake of brevity, as the copy of the same is available with the Appellant as well

Respondent. However, the same have been examined and the brief is as under:

3. I The appellant is seeking to set aside Order-ln-Original No.

O9/Additional Commissioner 12024-25, which confirmed a customs duty

demand of Rs. 9,25,110, along with interest, an equivalent penalt5r under Section

I 14,A, and a redemption fine of Rs. 2,00,000. The appellant emphasizes that they

Rs. 14,O3,820) under protest.have already deposited 10O% ofthe total amount
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Consequently, they argue that the mandatory 7.5% pre-deposit required undcr

Section l29E of the Customs Act for entertaining an appeal is already satisfied

by this full payment.

3.2 The appellant contends that the misdeclaration of goods was a bonafide

mistake by the supplier in Thailand rather than an attempt of smuggling. They

argue that 200 cartons of intended goods (Red Lotus Flour and Tempura Flour)

were short-shipped, while an equal number of cartons of different goods

(Glutinous Rice Flour and Special Soft Flour) were loaded by mistake. To support

the lack of "intent to conceal," the appellant points out that the undeclared items

were found at the front of the container; they argue that if they had intended to

smuggle the goods, they wouid have hidden them at the back or sides.

3.3 The appellant challenges the invocation of Section 119 and Section 120 of

the Customs Act regarding the confiscation of "concealing" or "mixed" goods.

They argue that because they had no knowledge of the supplier's error until the

container was destuffed, the harsh repercussions of these sections should not

apply. Furthermore, they highlight that the total financia,l benefit from this

mismatch primarily an IGST difference of approximately Rs. 35,000/-is too small

to justiff the risks associated with intentional smuggling.

3.4 The appellant requests that the benefit of Notification No. 46/2011-Cus

(ASEAN-India Free Trade Agreement) should not be denied to the correctly

declared goods. They argue that they should be allowed to pay the concessional

rate of duty based on their Country-of-Origin Certificate rather than the full rate.

Finally, the appellant requests that the interest, redemption fines, and penalties

imposed by the original order be dropped. ',i6"
t ,:7

4. Personal hearing was granted to the Appellant on Shri 24.02.2026

following the principles of natural justice wherein Shri Dharmesh R Parmar,

Accountant, appeared frrr the hearing and re-iterated the submissions madr: i-rt

the time of hling the apgreal.

DISCUSSION AND FINDINGS:

5. I have carefully gone through the case records, impugned order

passed by the Additional Commissioner, Customs (Preventive), Jamnagar and

the defense put forth by the Appellant in their appeal. The core of this dispute

lies in the nature of the 200 cartons. It is observed that the totai number of

packages found matched the total number of packages declared.

IE
io

.G
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findings in the impugned order. The crux of the Revenue's case is that during

examination 2O0 cartons were "undeclared" and therefore "concealed." However,

a detailed analysis of the container's contents reveals a critical fact that the

Adjudicating Authority failed to appreciate that the total number of cartons

declared in the Bitl of Entry exactly matched the total number of cartons found

in the container.

5.2 In the world of international logistics, specifically "Less than Container

Load" (LCL) or "Full Container Load" (FCL) of assorted grocery items, the

occurrence of "substitution" is a known phenomenon. The Appellant declared

"Red Lotus Fiour" and "Tenipurs Flour." During loading at the supplier's

warehouse, 200 cartons of these were missed, and 200 cartons of "Glutinous

Rice Flour" and "special Soft Flour" were loaded instead.

5.3 Section 1 1 1(i) applies to "any dutiable or prohibited goods found concealed

in any manner in any package." The term "concealed" implies a deliberate act of

hiding goods behind false partitions, inside other goods, or in secret cavities. In

the instant case, the 200 cartons were found alongside the other goods in their

original manufacturer's packaging. There was no attempt to hide them. Finding

"ltem B" in place of "ltem A" when the total count remains identical is a case of

mis-shipment, not concealment. The Appellant filed the Bill of Entry based on

thc documents received from the supplier. An importer cannot be expected to

have "X-ray vision" to know what is inside a sealed container shipped from a

foreign port until it is opened during Customs examination.

5.4 In this case, the Revenue has produced no evidence of collusion. The fact

at the Appellant suffered a shortage of 20O cartons of their ordered goods

y suggests that this was a warehouse error by the supplier. Why would

orter "smuggle" Rice Flour by sacrificing an equal quantity of Wheat

There is no logical economlc incentive for such a "concealment."

The Adjudicating Authority (AA) ordered the conhscation of the entire

consignment, valued at approximately Rs. 20.46 Lakhs, despite the discrepancy

being confined to only 200 cartons. This "blanket confiscation" approach fails to

wrthstand the scrutiny of the Doctrine of Proportionality, which is a fundamental

tenet of Indian Administrative Law. Section 119 of the Customs Act, 1962, states

that "any goods used for concealing other goods... are also liable to confiscation"'

However, for this section to be triggered, there must be a physical relationship

of "concealment" i.e., the non-offending goods must serve as a cover, mask, or

n'rffi,w

camouflage for the offending goods.

Page 9 of 13
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5.6 In the present container, the correctly declared items (such as Sauces,

Leaves, and other dry groceries) were stacked in their own distinct packages. The

200 substituted cartons were simply part of the mix. There is no evidence that

the Appellant used the legitimate cargo to "hide" the flour. Thus, Section 119 is

entirely inapplicable to the non-offending portion of the cargo.

5.7 The Hon'ble Courts have consistently held that if a consignment is

composed of distinct and separable items, a discrepancy in one part cannot lead

to the confiscation of the whole. By seizing the entire consignment of Rs. 20.46

Lakhs for a discrepancy involving a few hundred cartons, the adjudicating

authority has acted in direct contravention of settled legal position. The "Red

Lotus Flour" and "Tenipurs Flour" (shortage) and the substituted "Glutinous Rice

Flour" are all variants ofthe same broad category of food products. The presence

of the substituted goods does not "taint" the rest of the consignment. Therefore,

the confiscation of the correctly declared items is set aside as being

disproportionate and legally fl awed.

5.8 The Adjudicating Authority imposed a significant redemption hne and

penalty based on the premise that the found goods were "undeclared." While it

is true that technical liability arises under Section 1 1 1(m) when goods do not

match the entry, the law provides for a discretionary approach to the quantum

of such lines and penalties under Section 125 and Section 112(a) respectively.

5. 1 1 Further it is observed that the very basis for issuance of the notice undcr

Section 28$l of the Customs Act, 7962 namely, the allegations of collusion,

willful misstatement, or suppression of facts with intent to evade pal,rnent of

Page 10 of 13

5.9 In the present case, the Appellant not received 2OO cartons of their ordered

flour and received 200 cartons of substituted flour. The "Glutinous Rice Flour"

and "Special Soft Flour" are commodities with similar market values and duty

structures as the "Red Lotus Flour" originally ordered. There is no evidence that

the substituted goods attract a significantly higher duty that would suggest an,: - t.el\
/_ - -_'-\ *\

attempt to evade taxes. Since the total package count remained unchanged6"$6,e* ...t.r.. .

Appellant gained no "windfall" benefit. Any fine imposed must reflect th* 
1*{,ffi#i j . ;

financial gain. ,..);_..- 
_- 

.". '

5.10 A "Redemption Fine" under Section 125 is intended to "wipe out the profi1i'-'--::-' --

the importer might have made from the illicit import. Since the substitution was

unintentional and the goods are of similar value, there is virtually no "illicit

profit" to be wiped out. Therefore, a heavy redemption fine is legally

unsustainable
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duty has not been substantiated by the evidence available on record. In the

absence of these essential ingredients, the invocation of the extended period

under Section 28(a) is not legally sustainable. Accordingly, in terms of proviso

(108) to Section 28, the impugned notice issued under Section 28(4) is liable to

be deemed as a notice issued under Section 28(1), and the demand of duty along

with applicable interest is required to be determined under the normal period

provisions. In view of the above, the confirmation of demand under Section 28(8),

which is predicated upon a notice issued under Section 28$1, cannot be

sustained in the present case. Consequently, in the absence of confirmation of

demand of duty or interest under Section 28(8), the imposition of penalty under

Section 114A of the Customs Act, 1962 is not legally tenable, as the said

provision is attracted only when duty or interest is determined under Section

28(8). Therefore, the penalty imposed under Section I l4A is liable to be set aside.

e critical sho rtage of the specifically ordered "Red Lotus" and "Tenipurs" flours,

es a clear and undeniable link between the missing goods and the

uted items found. This numerical parity establishes that the present

ancy is a classic case of "wrong loading" at the supplier's warehouse

r than a deliberate attempt at concealment under Section I 1 1 (i). The

Appellant, acting in good faith based on the documents provided by the overseas

exporter, cannot be attributed with a guilty mind or mens rea for a logistical

oversight beyond their immediate control.

5.13 Furthermore, I find that the Adjudicating Authority's decision to confiscate

the entire consignment, including 1007o correctly declared goods, is an excessive

exercise of power that violates the Doctrine of Proportionality and the principle

of separability of goods. The non-offending items were clearly distinct,

E,

n1

l)

fs
h

u

latti?

tE

5. 1 2 The adjudicating authority failed to consider the "mitigating

circumstances," namely the shortage of 2OO cartons. If the Appellant intended to

smuggle, they would have had the full declared quantity plus the excess. The

"shortage vs. excess" scenario is the strongest evidence of a bona fide mistake.

lmposing a heavy penalty for what is clearly a logistical mix-up is a violation of

the principles of natural justice and administrative fairness.

5. 13 After a comprehensive perusal of the averments made in the appeal

memorandum, the findings recorded in the impugned Order-in-Original, and the

settled position of law through various judicial pronouncements, I am of the

considered view that the substitution of 2O0 cartons was a bona fide clerical

crror. The fact that the total number of cartons declared in the Bill of Entry

matches the total count found during the physical examination, coupled with

Page 11 of 13
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individually packaged, and not used in any physical capacity to hide the

substituted cartons. Thus, the application of Section 119 was legaliy flawed. The

Revenue's interests are adequately protected by ensuring the payment of

appropriate duties on the substituted items, and the prolonged detention of thc

entire container for a minor substitution involving only a fraction of the cargo rs

commercially punitive and legally unjustifrable. Consequently, while the 2OO

cartons ofundeclared flour are technically liable for confiscation due to the strict

liability nature of Section 111(m), the quantum of redemption fine must be

nominal and no penalty is liable to be imposed under Section 114A of the

Customs Act, 1962, reflecting the absence of fraud and the mitigating

circumstances of the case.

6. In view of the detailed discussion and findings above, I pass thc

following order:

a. The confiscation ofthe 20O substituted cartons (150 Glutinous Rice Flour

and 50 Special Soft Flour) is upheld, as they were not mentioned in thc

Bill of Entry.

b. The Redemption Fine is reduced from the amount set in the OIO to Rs.

20,OOO I -, and the Penalty under Section 1 14A is hereby set aside.

c. The Confiscation of the remaining "correctly declared" goods is set aside.

These goods must be released immediately upon payment of applicable

duties.

d. The request for re-export of the 200 substituted cartons is allowed on

payment of the reduced fine.

The appeal is PARTIALLY ALLOWED.
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Commissioner (Appeals),
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To,

M/s. Regenta M Foods,
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Copy to:

l. 'lhc Chief Commissioner of Customs, Gujarat, Custom

Ahmedabad.

2. The Commissioner of Customs (Preventive), Jamnagar.

3. The Additional Commissioner of Customs (Preventive), Custom,

Jamnagar.

4. Guard File.
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