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U TBAT ORDER-IN-APPEAL

No. (Frrgeasififam, 19
g | S i JMN-CUSTM-000-APP-06-25-26 |
128% & 3fd7fd) (UNDER SECTION |

128A OF THE CUSTOMS ACT, 1962): ‘

SHRI AMIT GUPTA |
T U@ al PASSED BY Commissioner of Customs (Appeals).
AHMEDABAD
i
fai® DATE 07.05.2025 ‘

¥4 S ofia smem B 4. afeA® | Bill of Entry No. 7411006 dated 28.07.2018 filed at
} ARISING OUT OF Custom House, Pipavav

ORDER-IN-ORIGINAL / BILL OF
ENTRY NO. & DATE

Sfdier SR W} B B i
T ORDER-IN-APPEAL ISSUED ON: 07.05.2025 |
T | srdfiawmal &1 A g e M/s. K.V.S. Traders, i
NAME ~AND ADDRESS OF THE | 5328 Hardhian Singh Road,
APPELLANT: Karol Bagh, New Delhi - 110005. |

Lo | g vl 39 aafda & sl Iugh & o goa & <Y Sl & o 7 g8 o) [T 77 5.

This copy is granted free of cost for the private use of the person to whom it is issued.

2. ST 1962 DT URT 129 S (1) (GUT TIAA) P AU TR A0 P TG 5 T
T BIS oIfeR 39 MY W T P AT TEGH Al 61 a1 39 MY BT W) 3T TRIE S 3 ALl & oiez |
SR WfRaigTd wfg (s1ae W), fae warem, Qg ) dwe a9, 7€ Reeh @) grdem

{13 Uegd PR & d .

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following categories of
cases, any person aggrieved by this order can prefer a Revision Application to The Additional Secretary Joint
Secretary (Revision Application), Ministry of Finance, (Department of Revenue) Parliament Street, New
Delhi within 3 months from the date of communication of the order.
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IS & & H TTad $ig He.

| any goods imported on baggage.

| YIRA | TaTd 3 g (oY1 aTg A dIal 71 alih HIRd B 3 TT=qod R UR IdR 7 71T Hiei U1 39

e R U I o4 & g 3riféd A IaR 7 91 IR a1 39 T T TR IR 7¢ 71 &1 731 H
Juféd 71 3 S 8.

any goods loaded in a conveyance for importation into India, but which are not unloaded at their place of

destination in India or so much of the quantity of such goods as has not been unloaded at any such destination
I if' zoods unloaded at such destination are short of the quantity required to be unloaded at that destination.

(T

AT ST, 1962 B ST X GU1 S S GG T ] B ded Qe aTad &) e

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder.

G180 SHTdeH U ST HaHTae 3§ [ar1es UReU B URgd ST 8RT (o9 Sd7d ST offd @1 Tt
3R 3] & Yy FAufafEa srmra gau g- 91fey

I'he revision application should be in such form and shall be verified in such manner as may be specified in
the relevant rules and should be accompanied by :

(@)

PIC B T, 1870 & TG 8.6 G | & e FeiRd fbg 7o orgar 59 snew ot 4 vfoar, Rt e
Tt & gar U9 @1 <y Yo [edhe T g Afe.

|
i
|

b

(a) | 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under Schedule |

| item 6 of the Court Fee Act, 1870.

(@) | SEE aRa B A ST e SIS B 4 Fi, At o)

—

(b)

| 4 copies of the Order - In - Original. in addition to relevant documents, if any

|I ) | gfiaror 3 fore ande @1 4 vt %\
| (c) | 4 copies of the Application for Revision, , 4
(4) | GI&0T SfTdE GRIR B & 118 GIHTReD ATUTH, 1962 (TUTHRIT) J UiRd BHF e

e, Py, gus, Stk fafqy 7ei & i orefm oman 8 3. 200/-(FUT &) A A 4T %.1000/-(FTT
TS g9R 713 )51 Wt A 818 SrafRia yrar & yEiire ger A .6 3t Sfeai. afe gew A
T ST T T €8 1 AR FUY U 1@ T1 SHE $H 8) df 0 B & U H $.200/- AR af
Us ara ¥ P 81 dl B & U H 3.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs. 200/- (Rupees two Hundred only) or Rs.
1,000/~ (Rupees one thousand only) as the case may be, under the Head of other receipts, fees, fines,
forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962 (as amended) for filing
a Revision Application. If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees |
or less, fees as Rs. 200/- and if it is more than one lakh rupees, the fee is Rs. 1000/-,

HG ¥. 2 & 1T G AnTdl & faral 3 HIel & G | a1 B1s oied 39 ¥ § Jed Hegd |
B 81 1 4 Harges ffRae 1962 Bt 4RT 129 T (1) & 4efiT B ot v.-3 # iy, F<ia @
Yo AR a1 R fditer ifiravor & wrer FaffEd v W odid o 9od ¢

‘ In respect of cases other than these mentioned under item 2 above, any person aggrieved by this order can file
an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and
| Service Tax Appellate Tribunal at the following address :

, $aIg IS P G HaT PR Customs, Excise & Service Tax Appellate Tribunal,

srfifergarfireor, ufindt &fta dis West Zonal Bench

<ot v sgaTeh wae, Awe MrerR g, 2" Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge,
YA, HEHSTHS-380016 Asarwa, Ahmedabad-380 016

wrareres o, 1962 B URT 129 T (6) B 3141, ST, 1962 B 0T g =
afd?Er%muﬁuﬁv@awmméém g 1962 129 T (1) 3
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F.No. $/49-291/CUS/AHD2023-24

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the Customs Acl.
1962 shall be accompanied by a fee of -

31dter ) T HTe) A e [ HTIe PTGk A 4 Yeop SR TS T ] ] &8 F |

(@)
IHH UfY G T AT I FH 81 O TP §9R 34T,

(a) | where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is five lakh rupees or less, one thousand rupees:

(@) | Ui Y FraRd A § Sret f e AHTRIed SMmTR gRT AT 74T Yoo SR TS qUT o] 741 6.8 @1 |
THH Ul TG =OU ¥ e Bl Af T90 gare arE ¥ 3w 7 81 at; o g9R $uT

(b) | where the amount of duty and interest demanded and penalty levied by any officer of  Customs in the case
to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five thousand
rupees ;

(M) | 3rdier & FraRId ATt A Srgt fob et SrATIee AP GRT HT 7141 Yoo SR BTG quT eI ] 68 &) |
THH UEY AR EY H S g1 dl; 39 eWR IUT.

(¢) | where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is more than fifty lakh rupees, ten thousand rupees '

|

(9) | 39 Y P 435 SHTUHRUN b FHAHT T YD D10 % el B WR.o78] e J1 Yoob U4 &3 9978
TS S 10 % 3ME P W98 $ad 48 faarg & . 3nfer w@r wmg|

(d) | An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where dut '
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute. |

|
6. | Ia ATUTH BT URT 129 (T) & =TI Te WITUBR0T b WHE STAR U I U3 (&) VS

e & forg o aforal 5t gurA & e ar st omg oo & fRre fw e ondier : - sran
wmmwmm%%qmmﬂ%mm&aﬁmwﬁmﬁ |

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal- i
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose: or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

I M/s. K.V.S. Traders, 5328, Hardhian Singh Road, Karol Bagh, New Delhi - 110005
(hereinafter referred to as the “appellant’) has filed the present appeal against the assessment of
Bill of Entry No. 7411006 dated 28.07.2018 filed at Custom House, Pipavav (hereinafter referred
to as the “impugned Bill of Entry”).

5.2 Facts involved in the appeal, in brief, are that the appellant has filed the impugned Bill of
Entry at Custom House, Pipavav, for import of 45,259 Sq. Meter ‘PU Coated Fabrics’ having
width of 54 +/- 2 inch and thickness of 0.5mm +/- 10%. During re-assessment of the impugned
goods under the provisions of Section 17(4) of the Customs Act, 1962, the assessable unit value
was increased from USD 0.80 per Sq. Meter to USD 1.00 per Sq. Meter. The assessing officer has
noted that the importer was informed about enhancement of value and he agreed for the
enhancement. The impugned Bill of Entry was finally assessed on 31.07.2018. The appellant has
paid duty of Rs.11,54,170/-, as assessed by the assessing officer, on 31.07.2018 and the “Out of
charge” was granted on 01.08.2018. No speaking order on re-assessment was passed under the
provisions of Section 17(5). The appellant had not filed any appeal against assessment of the
impugned Bill of Entry at that time, i.e. within the appeal period of 60 days plus condonable delay
period of 30 days, as prescribed under Section 128(1) of the Customs Act. 1962.

3 Vide letter dated 10.06.2019 (received on 28.06.2019), the appellant has filed a claim for-~
refund of excess duty of Rs.2.30,834/- with the Assistant Commissioner of Customs, Pipavav
(hercinafter referred to as the ‘adjudicating authority’). During the personal hearing before the =~
adjudicating authority. the Consultant on behalf of the appellant, relied upon the Final Order No. '
ATTT04-11106/2023 dated 03.05.2023 passed by Hon’ble CESTAT. Ahmedabad. in theirh@_ﬁ-,
case and stated that the Bill of Entry No. 7411006 dated 28.07.2018 has not been [ncr1li01i‘i:"c'{’};;_;'." .
(covered) in the said Order of CESTAT. but the matter in that case was same. The adjudicating g
authority has relied upon the Judgment dated 18.09.2019 of Hon’ble Supreme Court in the case of

ITC Ltd. Vs. CCE, Kolkata [2019 (368) E.L.T. 216 (S.C.)] and observed that every Bill of Entry

is an order and if an importer is aggrieved, they are required to file appeal against Bill of Entry.

I'he adjudicating authority further observed that the importer/claimant has accepted the value
¢nhancement without any protest or objection and they had not preferred an appeal against the
impugned Bill of Entry No. 7411006 dated 28.07.2018. In view of these observations, the refund
cluim has been rejected vide Order-In-Original No. Draft/AC/LRM/GPPL/REF/GPPL/23-24
dated 05.09.2023.

4. It is pertinent to note that the present appeal has been filed against the assessment of Bill
of Entry No. 7411006 dated 28.07.2018 and no appeal has been filed against the said Order-In-
Original dated 05.09.2023.

Personal Hearing:

3. Personal Hearing in this matter was held in virtual mode on 07.03.2025, which was
attended by Shri H. K. Hirani. Consultant. He reiterated the submissions made at the time of filing
ol appeal. He also sent further written submissions dated 07.03.2025. received on 17.03.2025.
with request to consider them along with the appeal memorandum.

0. Due to transfer of my predecessor, another Personal Hearing was held before me by virtual
mode on 30.04.2025. which was attended by Shri H. K. Hirani, Consultant. He reiterated the
submissions made at the time of filing of appeal and requested to consider the written submissions
made during the previous hearing.
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F.No. §/49-291/CUS/AHD/2023-24

Discussion regarding time-limit for filing appeal:

i Before going into merits of the case, I shall examine as to whether the appeal has been filed
within the time-limit as prescribed in Section 128(1) of the Customs Act. 1962. or otherwisc.

8. After going through the particulars mentioned at Sr.No.1 of Form C.A.-1. I observe that
the present appeal has not been filed against any adjudication order, but it has been filed against
the enhancement of value in the Bill of Entry No. 7411006 dated 28.07.2018. A copy of the first
page of the Form C.A.-1 is given as under:

S Entry No. 7411006 dated 28.07.2018
O-1'0 No, DraftAC/LRM/GPPL/REF/GPPL/23-24 did. 06.00 2023

Page | 2

F A -1
Before the Commissioner of Customs (Appeals)

1" Floor, Hudeo Bhavan, Navarangapura, Ahmaedabad - 280 004
Appeal filed under Section 128 of € A 1962

Appeal No. of 2020-21

KVS Traders Appellant
Ad 53 B,H lan Si Road,
Raro] Bagh, Mew Delbi 2110905

Email - ginshkohli5328@gmail.com

s
T Ty .,.trr“r
e { arfon Mgy ‘

ULy LU

gggca OF THE ca,mmss:onaa}

Versus 8], AHMEDABAD
Asst. /Dy. Commissioner of Customs, Respondent
Office of Commissioner of Customs, GPPL Pipavav,

Rajula, Amreli, Gujarat — 365560.

1. | Adjudication Orddrﬁa. et N1 -'
and date. The appeal is against enhancement |
- of transaction value in the B/Entry
| SRy e No. 7411006 dated 28.07.2018
2. | Name and address of KVS Traders

s '.-.

Ak %Hﬁ%@gmaﬂ com

! the appellant. | Address :- 5328 Hardhian Singh i
. ... |Road, Karol Bagh, !
s ’ " |NewDelhi - 110 005 |
I . ‘i‘-l.h‘. % ~ e e ; : I
%

Dy. fAtht Commlssmner of
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9. As mentioned by the appellant at Sr.No.1 of Form C.A.-1, the appeal has been filed against
Bill of Entry No. 7411006 dated 28.07.2018. Whereas, at Sr.No.4 of the Form C.A.-1, the date of
communication of the decision or order appealed against, has been mentioned as “05.09.2023".
So. it is to be ascertained that on which date of assessment of the impugned BoE dated 28.07.2018
was communicated to the appellant. I have checked the status and particulars of the said BoE on
the website of ICEGATE. The said particulars, as reflected on the URL.
https://enquiry.icegate.gov.in/enquiryatices/BETrack Ices_action , have been given below:

BILL OF ENTRY

fetn el

0510070299  3118526.14 H AABCVE‘;%CCHO N \ N

3 3150026 1355 28000 1154170 N.A. N.A.

Current Status

Proicess 2018-7-30 2018-7-31 2018-7-31 2018-8-1
e WA FLR 0 NA NO 1345100 1435260 0000 M  166.160

Payment Details

2023583687 1154170 0 0 0 1154170.0 1154170.0  EPAYMENT

10, Itcan be seen from the above particulars that the impugned Bill of Entry No.7411006 dated
28.07.2018 was assessed on 31.07.2018, the appellant had paid duty on 31.07.2018 and the ‘Out
of Charge’ was given on 01.08.2018. Thus, it is clear that the assessment was done on 31.07.2018
and in pursuant to the assessment, the appellant has paid duty on 31.07.2018. Therefore, I am of
the view that the date of communication of the assessment in this case is 31.07.2018. Whereas.
the uppellant has wrongly shown the date of communication of decision or order appealed against
as "05.09.20237 against Sr.No.4 of the Form C.A.-1. Actually, the date 05.09.2023" is the date
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of issuance of the Order-In-Original No. Draft/ AC/LRM/GPPL/REF/GPPL/23-24. The said
Order-In-Original has NOT been passed towards assessment of Bill of Entry No. 7411006 dated
28.07.2018, but it has been passed towards rejection of refund claim. I find that the present single
appeal, which has been filed against assessment of Bill of Entry No. 7411006 dated 28.07.2018
cannot be treated to have been filed against O.1.O. No. Draft/ AC/LRM/GPPL/REF/GPPL/23-24
dated 05.09.2023. In other words, the present single appeal filed against assessment cannot be
treated as appeal against rejection of refund claim also.

11. 1 observe that the assessment in respect of the impugned Bill of Entry was finalized and
communicated through EDI System to the appellant on 31.07.2018, and the appellant has paid the
duty as reassessed by Customs officer on 31.07.2018. Whereas, the present appeal has been
received in this office on 26.10.2023, i.e. after a period of more than five years from the date of
assessment. The present appeal has been received after 1913 days from the date of communication
of the assessment. The normal period of 60 days for filing of appeal, as prescribed under Section
128(1) of the Customs Act, 1962, has been expired on 29.09.2018 and so, there is a delay of 1853
days in filing the present appeal. The appellant has neither sought condonation of delay in filing
appeal, nor I have power to condone such delay of more than 30 days as per the Proviso to Section
128(1) of the Customs Act, 1962.

12.  Regarding condonation of delay beyond the period of 30 days:

12.1  As per the proviso to Section 128(1) of Customs Act, 1962, if the Commissioner (Appeals)
is satisfied that the appellant was prevented by sufficient cause from presenting the appeal within
the aforesaid period of 60 days, he can allow it to be presented within a further period of 30 days.
Thus, the Commissioner (Appeal) has no statutory power to condone the delay beyond the period
of 30 days.

12.2 In this regard, I rely upon the Judgment of the Hon’ble Supreme Court in case of Singh
Enterprises Vs. Commissioner of C.Ex., Jamshedpur [2008 (221) E.L.T. 163 (S.C.)]. wherein the
Hon’ble Apex Court while interpreting the Section 35 of the Central Excise Act, 1944. which is
pari materia to Section 128 of the Customs Act, 1962, held that the appeal has to be filed within
60 days, but in terms of the proviso, further time of 30 days can be granted by the appellate
authority to entertain the appeal. The proviso to sub-section (1) of Section 35 makes the position
crystal clear that the appellate authority has no power to allow the appeal to be presented beyond
the period of 30 days. The relevant para of the said Judgment is reproduced below (underline
supplied):

“8. The Commissioner of Ceniral Excise (Appeals) as also the Tribunal
being creatures of Statute are vested with jurisdiction lo condone the delay
beyond the permissible period provided under the Statute. The period upto which
the prayer for condonation can be accepted is statutorily provided. It was

the ‘Limitation Act’) can be availed for condonation of delay. The first proviso
to Section 35 makes the position clear that the appeal has to be preferred within
three months from the date of communication to him of the decision or order.
However, if the Commissioner is satisfied that the appellant was prevented by
sufficient cause from presenting the appeal within the aforesaid period of 60
days, he can allow it to be presented within a further period of 30 days. In other
words, this clearly shows that the appeal has to be filed within 60 days but in
terms of the proviso further 30 days time can be granted by the appellate
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authority to entertain the appeal. The proviso to sub-section (1) of Section 35
makes the position crystal clear that the appellate authority has no power to
allow the appeal to be presented beyond the period of 30 days. The language
used makes the position clear that the legislature intended the appellate
authority to entertain the appeal by condoning delay only upto 30 days after the
expiry of 60 days which is the normal period for preferring appeal. Therefore,
there is complete exclusion of Section 5 of the Limitation Act. The Commissioner
and the High Court were therefore justified in holding that there was no power
to condone the delay after the expiry of 30 days period.”

12.3  The above view was reiterated by the Hon’ble Supreme Court in the case of Amchong Tea
Estare [2010 (257) E.L.T. 3 (S.C.)]. Further, the Hon’ble High Court of Gujarat in case of Ramesh
Vasantbhai Bhojani [2017 (337) E.L.T. 63 (Guj.)] and the Hon'ble Tribunal, Bangalore in the case
of Shri Abdul Gafoor Vs Commissioner of Customs (Appeals) [2024-TIOL-565-CESTAT-BANG]
took a similar view while dealing with Section 128 of the Customs Act, 1962.

2.4 Interms of legal provisions under Section 128 of the Customs Act, 1962 and in light of the

judicial pronouncements by Hon’ble Supreme Court, Hon’ble High Court and Hon’ble Tribunal.
it is settled proposition of law that the appeals before first appellate authority under the provisions
of Customs Act. 1962, are required to be filed within 90 days, including the condonable period of
30 days. as provided in the statute; and the Commissioner of Customs (Appeals) is not empowered
to condone any delay beyond 30 days.

13.  In light of the above observation, I am of the view that the impugned appeal, which has
been filed after delay of 1853 days, beyond the statutory time-limit of 60 days, is time-barred in
terms of Section 128(1) of the Customs Act, 1962. Thus, the appeal is liable to be rejected on the
grounds of limitation without going into merits.

Order:
14.  In view of the above discussion, I reject the appeal filed by the appellant M/s. K.V.S.
Traders on the grounds of limitation.

(AMIT GUPTA)
Commissioner (Appeals)
Customs, Ahmedabad

Date: 07.05.2025
F.No. §/49-291/CUS/AHD/2023-24

By e-mail [As per Section 153(1)(c) of the Customs Act, 1962]

To

M/s. K.V.S. Traders, T
5328. Hardhian Singh Road, N\
Karol Bagh. New Delhi - 110005. S8 ()
(email: girishkohli5328@gmail.com , puneetkohli6@gmail.com ) : 2 2 |
Shri. H. K. Hirani, Consultant G \ s
cemail: hkhiranil@gmail.com ) "4 ;
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Copy to:

1

12

The Chief Commissioner of Customs, Ahmedabad Zone, Custom House, Ahmedabad.

(email: ccoahm-guj@nic.in )

The Commissioner of Customs, Jamnagar.

(email: commr-custjmr@nic.in , rrajamnagar@gmail.com )

The Deputy/Assistant Commissioner of Customs, Custom House, Pipavav.
(email: ch-custppv@gov.in )

Guard File.

* k Kk k %
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