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Under Section 129 DD(1) of the Customs Act,

categories of cases, anv person aggrieved by this order can prefer a Revision Application to lhc

Additional Secretary/Joint Secretary (Revision Application ). Minislry of I rrrancc.

Revcnue) Parliament Street, New Dclhi within 3 months lrom thc date of communication of thc ordct

/Ordcr relating to

FTI

any goods imported on baggagc

qn?r 3{ITIKI 416-{ GTEI rr{n qr&t rl{fdl eI];I qt

q rrq Cffi q'l tsTI q {fdl €{Fr rR 3-dt qB & ftq orile{d qrf, s.ilt q qri q{ qr 6s

ftrar R{Fr rt ts-iIlt rrs qre qft qnr fr ortferd cre fr a..ff d
india, but which are not unloaded at lhcir

such goods as has not beell unloadcd at any

short of thc quantity requircd to bc unloadcd

at that destination,

, 1962 3fu[q x dtII E-{rg rK il{d

o1

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rulcs made thcrcunder

afur q, dTla qfiFg c-tcd E'T{I ftrsb

ss-+1 qis q,t qr(nft efl-r 3-s + rflq ffiRq-< sFFIrd rilrfl ElA sTEs

1962 (as amended), in respect of thc following

([)epartmcnt of

any goods loaded in a conveyance for importation into

placc ofdestination in Iudia or so much ofthe quantity of

such destination ifgoods unloaded at such dcstination arc

ffi

The revision application sl.tould be in such

specified in the relevant rules and should bc

q.E,l87o ftl €.e

form and shall be veri

accompanied by :

fied in such mannet as maY bc

rrq sfisR grI oTs1

sfrqi, ftrs+l go cfd il q-qrfr o1 qmreu {@ furd orr EirT sTBs

4 copies of this order, bearing Court Fec Stamp of paise fifiy only in ouc coPY as plcscribcd Ltntlc:

Schedule I item 6 ofthe Court Fee Act, 1870

qwe {ffra!il } enrro qrq {f, srTtCr of a nLrqt. qfr

4 copics of the Ordcr - tn - Original, in addition to re levant docutncnts, if anY

4

4 copies of the Application for Rcvtston

&ful il{rt t962 ( ats ctdl

r*E,ptg,su-s,sffiG{k frRs rEI + qftSb orrft{ B{rdr B fl u. zooz- 1su(dSqr*)vr
8. 1ooo/- (5rlg qt6 6:9I1q cE{ ),*sr fr mrror d,t qrqR-d Urr-fin }.qqrfrroq-mn6.,rm. e

atduirci. qftg@., qirfl rrqr dIIEI.d.ITITI Ir{II 6g ft1TTRI3IF $-qq (rfiil€ql6{r*s'€ dd
{SvtrbsqfrF.2oo/- sfttqfr\'d' Errqe 3d0-o.d+qts & sqfrq.Ioooz-

The duplicate copy ofthe T,R.6 challan evidcncing payment of Rs 200/- (Rupccs two llundrcd onlY)

or Rs. 1,000/- (RuPees one thousand only) as thc case may be, under the Hcad of other receiPts, lecs.

fines. forfeitures and Miscellaneous Itcms being the fcc plcscribcd itl

amended) lor filing a Rcvision Application. If the amount of duty and intercst ticmandcd, 1l nc or

r less, fecs as Rs. 2001 and if it is r.rrorc t

the ('ustorl)s Act. I96:. (as

han one Iakh rupccs, thc
penalty levied is onc laki ruPecs o

fee is Rs. 10001.

c?[ TI. 2 sRIr.II s]-tl T116r+I I \-l

3{Tecr t .rr-6d qrw o'-rdrddamqrutr eiftftsc 1e62 of fi{I 12e q (1) &

c{dlq siC fr.c -s { Sm{@,, &*q g-ffIa {ffi' ofu +qr 6-{ s{ftf, 3tl€rflur }. sq&l

FrsPderd qi ri srfi-s or r+t t
In respect ofcases other than

can file an appeal unrier Se

Customs, Excise and Service

these mentioned under item 2 above, any person aggr

ctiot 129 A(1) of the Customs Act, 1962 in form

Tax Appellate Tribunal at the following address :

ievcd by this ordcr

C.A.-3 before the
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ffqrgtr, rsr(
qdftqsnu-fllr. qBtfr

qqfr qftr-d ltt-t.
eRfl{dr. 3ldEr{rqr{, 3 8 0 0 1 6

Customs, Excise & Seryice Tax Appellate Tribunal,
West Zonal Be[ch

g-d 2"d Floor, Bahumali Bhavan, Nr. Girdhar Nagar
Bridge, Asarwa, Ahmedabad-380 016

{ffiq
etflq frd

IIrtI 12e g (6) .1952
12e g (r) *' o{ri-{ rrft( ft" qrq fuFfuftfd gv'de* 6}i qGs-

Under Sec tion 129 A (6) ofthe Customs Act, 1962 an appeal under Section 129 A (l) ofthe Custom

IIRT

S

Act. 1962 shall be accompanied by a fcc of-

rdr EI{I qrrn qql {fir qrq aIqT
rrqr (s 01 rs-q dTq Ercr Fw rrr s-s$ o''c d d \'fi'6sR Fqq

(a) rvhcrc thc amount ofduty and intcrcst demandcd and pcnalty levied by any officcr of Customs in thc
casc to which thc appeal rclates is five lakh rupees or less, one thousand rupees;

3rftf,
qTTTqT

whcrc thc amount of duty and intercst demandcd and penalty levied by any officer of Customs in th

(ET

)

(ir )

(c)

casc to which thc appcal rclatcs is trore than llve Iakh rupees but not cxceeding fi lty Iakh rupccs. five
thousand rupccs ;

c

(rr )
qftf, q-dr il{l TIII TTqI {Etr- 6qrq tffi
errrm rrqr is o1 ro-q qqrtr tIrGI FErg o{fu+, d + (tI Emr{ Tcg.

whcrc the amount of duty arrd intcrcst demand ed and penalty lcvied by any officer of Customs in thc
case to whicl] the appeal relates is more than fifty lakh rupees, ten thousand rupees

u {q 3rT}n&B{E B{Ff6{Tr

frB.qres&ro ? rrEro-G q-c.s6i S-{f, (g ft-fla i t,d{frd f€TqrgrlTl

ch qTqi,qiirrq{-trt to * q<r 6-qiq{,qdi{@qr {@qii<sEqr<

(d) An appcal against this order shall
where duly or duty and penalty are

StkI
q7-

tuc
($) t-6'

qg vfi-o ,

lie bcfore thc Tribunal on paymcnt of l0% ofthe duty demanded
in dispute, or penalty, where penalty alone is in dispute.

trRI 12e (g) tlrlqf il{rt
Gnh+ & ftS qr rrmm 6l gtrr+ & ftC qr Effi rrq rd-qn * ftc

o{qql

(i
\

tt) srfi-s qr'o{r+6{ q, or u-srs-f{ b fts Err{ o{r}dH t ttrq Ftr& qiq d or vs.
tid,t fr+ qrfrq.

dcr section 129 (a) ofthe said Act, every application made beforc the Appellate Tribunal-

(a) ir a, appcal for grant of stay or for rcctification olmistake or lor any otllcr purposc; or

(b) for rcstoration ofan appeal or an application shall be accompanied by a fee offive Hundred rupees\s
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ORDER-IN-APPEAL

M/sShahIndustriesLtd,Cll2TO,GIDCestateNaroda,Ahmedabad-382

330 (hereinafter referred to as the appellant) has fi1ed the present appeal in

terms of Section 128 of the Customs Act, 1962, against Order-In-Original No.

27 IDCIICDIIMP/RFIF 12024 dated 24.05.2024 (hereinafter referred to as 'the

impugned orderJ passed by the Deputy commissioner of customs, ICD,

Khodiyar (hereinafter referred to as the adjudicating authority'). Vide impugncd

order, the appellant's claim for refund of interest of Rs 55,61 ,4121- paid on

delayed pal,rnent of IGST has been rejected by the adjudicating authority.

2. Facts of the case, in brief, are that the appeilant was importing goods

under Advance Authorisation Scheme without payment of Customs duties 
'

including IGST leviable under section 3(7) of the customs Tariff Act, 1975. ll

appeared that the appellant had exported the goods first and subsequently

importedduty-freegoods/inputsunderAdvanceAuthorisationbyavailing

ExemptionunderNotificationNo.l8/201S.Cusdated01.04.2015,asamended

by Notilicatio n No.79 12O17-Cus dated 13.10'2017' Later, in view of thc

Judgment d.ated 28.04.2023 of Hon'ble supreme court in the case of union of

Indiaus. cosmo Films Ltd. l(2o23\ 5 Centax 236 (S.C.)1, it was settled that thc

,Pre.import condition, for imports under Advance Authorisation is valid and

required to be fulfilled. The 'Pre-import condition'was omitted vrde Notification

No.O1/20l9-Customsdated1O.01.2019.Thus,duringtheperiodof13,1o.2017

to o9.o 1.2019 there was 'pre-import condition'in Para 4.14 of t]ne Foreign Trade

Policy 2015-20, which was held to be valid by Hon'ble Supreme Court So'

during the period of 13.10.2017 to 09.01'2019, the appellant was required to

import the inputs under Advance Authorisation Scheme first; and by using such

inputs the goods manufactured by them were required to be exported

resent case, the aPPellant

1t

discharge of their export obligation. Whereas, in the p

has made exports first and imported inputs under Advance Authorisation latcr

duty free, which was not Proper

2.1 Following the aforesaid Judgment of Hon'ble Supreme Court' the CI3IC

issued a Circular No. 76/2o23-Casfoms dated' 07'06'2023' which clarificd

theprocedureforpayingIGSTandavailinglnputTaxCredit(ITC)'Theappellant

hadstatedtohavevoluntarilypaidtotalsumof<3,28,56,9151-,whichincluded

IGST of <2,72,95,5031- and interest aggregating to t55,61,412 l- lor 35 Bills of

/n

\,,
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Entry filed at ICD, Sabarmati. Interest was automatically calculated by the EDI

System during the reassessment of their Bills of Entry as per the procedure

prescribed in the said Circular.

2.2 Thereafter, the appellant submitted a claim for refund of Interest of

<55,61 ,412 / - vide their application for refund d,ated 29 .02.2024, which was

recejved by the office of the adjudicating authority on 06.03.2024.

2.3 'I'he refund of interest of Rs. 55,61,4721- claimed by the appellant under

Section 27 (l)(a) of the Customs Act, 1962 did not appear admissible to them,

therefore, a Show cause Notice dated 10.04.2024 was issued to the appellant as

to why the claim for Refund of interest of Rs. 55,61,4 l2l- patd by them along

with payment of IGST, should not be rejected under the provisions of Section 27

of the customs Act, 1962. After considering the written and oral submissions of

the appellant, the adjudicating authority has rejected the refund claim vide

impugncd order dated 24.O5.2024. Being aggrieved, the claimant/ appellant has

lilcd the present appeal under the provisions of Section 128 of the customs Act,

1962.

Admission of Appeal:

3. As the present appeal has been filed against rejection of refund ciaim, pre_

deposit for filing the appeal under the provisions of Section 129E of the customs

Act, 1962, is not required. In the Form CA-1 of the Appeal Memorandum, the

Date of communication of the impugned order dated 24.os.2024 has been shown

:29.O5 2024' . Whereas, the present appeal has been filed on 29.02 .2024. As

eal has been filed within normal period of 60 days from the date of receipt

gned order, as stipulated under Section 128(1) ibid, it has been admitted

ng taken up for disposal on merits

rounds of Appeal:

4. The appellant has raised various contentions in their grounds of appeal.

They submitted, inter alia, that the present appeal arises out of the rejection of
the appellant's refund claim of <55,61,4L2/- representing interest recovered by

customs authorities on pajrment of Integrated Goods and Services Tax (IGST) in
rcspect of imports made under the Advance Authorization (AA) Scheme during
the period from October 2077 to Januarv 2019.

ti
t
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4.1 It is submitted that impugned order is passed in violation of principle of

natural justice as binding precents were not even followed by Ld. Adjudicating

authority. Further, Ld. Adjudicating authority did not considered various

submissions made by aPPellant.

4.2 Section 3(12) of Customs Tariff Act, 1975 does not borrow interest & penal

provisions from the customs Act, 1962.In absence of machinery provisions, no

penalty can be imposed, or interest recovered from Noticee. It is submitted that

IGST is levied under Section 3(7) of the custom Tariff Act 1975. However, the

custom Tariff Act, 1975 has limited provisions and it borrows various provisions

from the customs Act, 7962 for implementation of its provisions. section 3(12)

of the Custom Tariff Act 1975, which is the borrowing provision with regard to

IGST, does not borrow provisions of penalty and interest from the customs Act

1962. Therefore, interest cannot be recovered for non-payment of including IGST

which is chargeable under Section 3 ofthe Custom Tariff Act, 1975'

For reference section 3 (12\ of the custom Tariff Act 1975 is extract.ed

below

"(12) The prouisions of the Customs Act, 1962 and the rules and reguLations

made thereunder, including those relating to dratubacks, refunds and

exemption from duties shall, so far as maA be, applg to the duty chargeabLe

under thi,s section as theg apply in relation to the duties leuiable under that

Act".

4.3 The Hon'ble Suprt:me Court in India Carbon Ltd v State of Assam, (1997)

6 SCC 47g, relied upon the earlier five-judge bench decision in the case ofJ K.

Synthetics Ltd. Ltd, v. cTo, (Igg4) 4 scc 276 and held that 'interest ,tan b,,,,.,

levied and charged on delayed payment of ta-x only if the statute that levres -ald

charges the ta-r makes zr substantive provtsion in this behalf

This position of law was approved and reiterated by the constitution bcnch

in the case of V.V.S. Sugars v. Govt. of A.P. & Ors , (1999) 4 SCC 192'

4.4 A similar question relating to liability of the plant, machinery etc' to

con{iscation and liability of the assessee to penalty under Rule 9(2) and Rule

173Q of the central Excise Rules, 1944, for non-payment of the additional duty

in terms of the Additionai Duties of Excise (Goods of special Importance) Act.

1957, by taking recourse to the provisions of the Central Excise Rules, 1944,

Page 5 of 20
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came up for consideration before the Hon'ble Delhi High Court in the case of

Pioneer Silk Mills Pvt. Ltd. v. UOI, 1995 (80) ELT 5O7 (Del.). Revenue sought to

invoke the provisions ofthe Central Excise Rules, 1944, relytngon the provisions

of Section 3(3) of the Additional Duties of Excise (Goods of Special Importance)

Act, 1957, which read as under:

"(3) 'lhe prouisions of the Central .Bxcrses and Salt Act, 1944, and the rules

made thereunder, including those relating to refunds and exemptions from

dutg, shal| so far as may be, applg in relation to the leuy and collection of

the additional duties as they applg in relation to the leug and collection of the

duties of excbe on the goods speciJi.ed in sub-section (1). "

The provisions of Section 3(3) above, are somewhat similarly worded as the

provisions of Section 3(6) of the Customs Tariff Act, 1975. The claim of the

petitioners in that case was that under Section 3 of the Additional Duties Act,

only those provisions of the Central Excises Act and Rules made thereunder.

which pertain to the lely and collection of the duties of excise under the Central

Excise Act have been borrowed and therefore, no penalty can be imposed. Relying

inter-alia, on the judgment of Khemka & Co. (Agencies) Pvt. Ltd. (supra). the

Hon'ble High Court upheid the contention that "there is no provision in the

Additional Duties Act which creates a charge in the nature of penalty and that

the term "ievy and collection" in Section 3(3) of the Additional Duties Act has a

restricted meaning in view of the use of the words "including those relating to

refund and exemptions from duty", otherwise these words were rather

unnecessary. The Hon'ble High Court also rejected the contention of the Revenue

t since Chapter II of the Central Excises Act deals with ler,1y and collection of

d this Chapter also contains provisions for offences and penalties, all

under that Chapter would be applicable. This judgment of the Hon'ble

el igh Court was upheid by the Hon'ble Supreme Court in 2OO2 (145) EL'l

I C(l

c)

4.5 Reliance is also placed on the case of Bajaj Health & Nutrition Pvt. Ltd. v.

CC, Chennai, 2OO4 {166) ELT 189, the Hon'ble Tribunal, set aside the interest

and penalty on evasion of anti-dumping duties on the reasoning that "the

provisions of Customs Act, 1962 relating to non-levy, short-levy, and refunds

were borrowed only for the purpose of chargeability to anti-dumping duty under

Sec. 9A(8) of Customs Tariff Act, 1975 and the provisions of the Customs Act

rclating to confiscation, interest and penalty were not borrowed".

Page 7 of 20
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(i) Tonira Pharma Ltd. v. Commissione r, 2OO9 (237) 8.8.f .65 (Tribunal)

Siddeshwar Tt:xtile Mills Pvt. Ltd. v. Commissioner, 2OO9 (248) D.L.1.

290 (rrib.)

(i1)

4.6 Further, no interest is payable on the reassessment of Bill of Entry in vrew

of the law laid down by Hon'ble Bombay High court in Mahindra & Mahindra

Limited v. Union of India, 2022 (tO) TMI 2022 since Section 3(12) of Customs

Tariff Act, 1975 does not borrow interest leviable under provisions of customs

Act, 1962. Section 3 (12) ofthe Custom Tariff Act, 1975, does not borrow interest

provisions from the Customs Act, 7962. Thus, the interest could not be imposcd

under Section 28AA of the Custom Act, 1962, for non-payment of duties,

including IGST, chargeable under Section 3 of the Custom Tariff Act, 1975. For

reference Section 3 (12) of the Custom Tariff Act 1975 is extracted below-

(12)The prouisions of the Customs Act, 1962 and the ruLles ctnd reguLati.ons

made thereunder, incLuding those relating to dratubocks. refunds and

exemption from duties shalL, so far as may be, applg to the clutg charqeable

under this section as the11 applu in relation to the dutie s leurable under thcLt

Act.

In Mahindra and Mahindra (supra), affirmed by Hon'ble Supreme Court vidc

Order dated 28.O7.2023, Hon'ble High Court held that there is no substantivc

provision in Section 3 of the Customs Tariff Act. 1975 that provides for paymcnl

of penalty or interest on duty other than basic custom duty, and thereforc, rn

absence of such a specilic provision for ler,y of interest or penalty. samc cannot

be ch arged.

In view of the above submissions, the noticee submits that to the extent the

show cause notice proposlng interest on thc amount patd towards IGST duc to

the system not permitting the re-assessment of Bill of Entry without paym0nt of

interest, rt deserves to be set aside.

4.7 Circulars cannot alter or prevail over statutory prorrisior-t. The I Ion blc

Supreme Court ('SC') vide its judgement in the case of Union of India v. Cosmo

Films Ltd. 12023) 149 ta-xmann.com 473/2023 (72) c.S.T.L. 417 /[2023] 97 GST

544 (SC) upheld the constitutional validity of the imposition of 'pre-import

condition in order to avail the exemption of IGST and compensation cess ('cess')

under the Advance Authorisation ('AA') scheme. wherern such condition had

Page 8 of 20
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been incorporated in paragraph 4.14 of the Foreign Trade Policy ('FTP') vide

Notification No. 33/20i5-2O2O w.e.f . 13.10.2017. While allowing the appeal of

Revenue, the Hon'ble Supreme Court has however directed the Revenue to

permit claim of refund or input credit (whichever applicable and/or wherever

customs duty was paid). Pursuant to such directions of the SC, the Central

Board of indirect Taxes and Customs ('Board) has issued Circular No. 16/2023-

Customs dated 07 .06.2023 ('Circular'), wherein, the Board specifically noted that

there exists no functionality permitting the paS.rnent of Customs duties on a Bill

ol Entry ('BOE') after giving the Out-of-charge ('OOC') to the goods and thus,

such duties are to be paid only vide TR-O6 Challan. It is noted in the notice that

the cancellation of out of charge of bill of entry, again assessing bill of entry to

change charge attacks IGST and cess and making notional out of charge for the

bill of entry on the customs EDI system after pa5rment of tax along with the

applicable interest. It is submitted that The EDI System permitted in terms of

Section 149 of the Customs Act, 1961 cannot curtail the substantive benefit of

Iaw in terms of Circular No.1612O23-Cus dated 7th Jur:.e 2023.

4.8 In the case of M/s. Jindal Saw Limited vs The Chief Commissioner Of

(lustoms on 17 December,2027, R/SPECIAL CIVIL APPLICATION NO. 7861 of

2021, lligh Court of Gujarat held as under:-

"No technicality can mor the right of the parties ulhich otherwise accrued

under the substantiue law. Here uhen genuineness of the export and

ntitLement of petitioner otheruise is not in anA manner di.sputed, this

hnical glitch shall tn no manner homper the request of the petitioner of

tting benefit. "

4.9 Crrculars arc issued only to clarify the statutory provision and it cannot

alter or prevail over the statutory provision. The appellant relied upon:

(i) Bombardier Transportation India Pvt. Ltd. Vs. DGFT reporte d rn 2O21(377J

DLT a89 (Guj.)

(ii) Commissioner of Central Excise, Bolpur v. Ratan Melting and Wire

industries l2OO8(12) S.T.R. 4 16 (S.C.))

4. 10 As submitted in paras supra, as per the case of Mahindra and Mahindra

(supra) , affirmed by Hon'b1e Supreme Court vide Order dated 28.07 .2023 ,

stantive provision in Section 3 of

15

r:

Flon'ble High Court held that there is no su
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the Customs Tariff Act, 1975 that provides for pa5rment of penalty or interest on

duty other than basic custom duty, and therefore, in absence of such a specific

provision for levy of interest or penalty, same cannot be charged. It is submitted

that circulars cannot prevail over the statute.

4. 1 1 Doctrine of merger would apply in the present case as review petition of

department is also dismissed against order of Hon'ble supreme court- 'l'his

decision of the Hon'ble Bombay High Court has been affirmed by the Hon'ble

Apex Court in Union of India Vs Mahindra and Mahindra Ltd. [2023 (8) TMI 1 35-

sc oRDERl. Further, the Review Petition filed by the Department has also been

dismissed vide order dated 09.01.2024 in Review Petition (Civil) Diary No.

4llg|l2o2 in Union Of India & Ors Versus Mahindra & Mahindra Ltd - 2024 (l)

TMI 1277. The juristic justification of the 'doctrine of merger' may be sought in

the principle that there cannot be, at one and the same time, more than one

operative order governing the same subject-matter. Judgment of an inferior

court, if subjected to an examination by the superior court, ceases to have

existence in the eyes oflaw and is treated as being superseded by the judgment

of the superior court. In other words, the judgment of the inferior court loses its

identity by its merger with the judgment of the superior court. The juristic

justification of the doctrine of merger may be sought in principle that there

cannot be, at one and the same time, more than one operative order governing

the same issue. Thus in view of above, since the review petition is rejected by

Hon'ble Supreme court, principle of merger would apply in the present case'

4.12 The Tribunal ln l\cer India Private Ltd. v. CC. Chennai, 2O23-V\L 998

CESTAT-CHE-CU, has a.lso affirmed the above view and held that even in cascs

where differential cVD is payable, there shall be no rccovery of int.crcst or

confiscation of goods or impositron of fine. since the Custom s Tariff Act has rlot

borrowed the relevant provisions. Therefore, the lmposition of intcrest, line :rnd

penalty may set aside as being without authority of law.

4.13 In view of the foregoing, the appellant fina11y prayed to set Aside tht:

impugned Order-In-Original No. 27 IDCIICDIIMP/2024 dalcd 24'O5.2024

passed by the Ld. Deputy Commissioner of Customs, ICD, Khodiyar, Gujarat, in

the name of M/s. shah Industries, and a11ow the appeal in full wit I'r

consequential relief if arLY.

5. The appellant vide additional submission dated \7.O2.2026 submiltcd

that they had made lmport of Goods, by availing be neht of exemption frorn I(iS'l'
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under Advance Authorrzation scheme, as per Notification No. 79 /2077 -Custorn

Act dated 13.lO.2Ol7 during the period from July 2Ol7 tlll March-2020 from

ICD Khodiyar (INKHO), and subsequently such goods have been exported with

payment of IGST. Subsequently, the Investigation conducted by the Senior

Intelligence Officers of DRI, Kolkata Zonal Unit, that the appellant has imported

input materials without payment of custom duty under a cover of AA, but the

not comphed with the pre-import condition, as demanded under the NN

79/2017-C.us dated 13.1O.2017. Therefore, during the course of investigation,

ti'rc Appellant has made total payment of IGST of Rs. 2,72.95,5O31- and also paid

total Interest of Rs. 55,61,4 ),21- with respect to 35 Bill of Entries filed at ICD

Sabarmati.

5. i 'lhe inte rcst paid on delayed payment of IGST on import of goods is not

leviable , since there is no provisron in Custom Tariff Act, 1975 to lely rnterest or

pcnalty on non-payment of IGST on import of goods. In this context relance is

placed on the judgment of Bombay High Court ('HC') in the case of Mahindra and

Mahindra Limited v. Union of India, 2022 (1O) TMI 2022, wherein it was held

that -

It is again made clear that in the absence of specific prouisions for leuging

of tnterest or penalty due to delaged pagment of tox unless the statute

makes a substantiue proubion in this behalf, the same cannot be

Leuied/ charged..

Sub-section (6) of Section 3 and sub-section (4) of Section 3A of the Customs

'l'ctrtJf Act, 1975 does not prouide for ang interest or penalty. Neither Section

0 oJ the Finance Act, 2O0O prouides for the same. Therefore, no interest

penaLty can be leuied on the portion of pagment pertaining to surcharge,

and SAD.

Cusloms Taiff Act. 1975 prouides for additional customs duty and

cial additionaL dutg but creates no liabilifu for penalty or interest for
additional dutg or special additional duty.

5.2 Therefore, to levy interest on delayed payment of IGST on import of goods,

there should be specific provision in Custom Tariff Act, 1975 or any other law

for thc time being in force. In the absence of specific provision relating to levy of

interest in the respective legislation, Interest cannot be recovered by taking

recourse to machinery relating to recovery of duty. Therefore, since interest is

ant had {iled a refund applicationnot leviable, which is already paid, the appe1l
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vide letter d.aled,29.o2.2024, to claim the refund of interest of Rs. 55,61,412/

paid, in compliance of provision of Section 27 of Customs Act, 197 2, as Appellar.rt.

has paid the interest on delayed payment of IGST, and borne the incidencc oi'

amount, and such incidence is not passed on to any other person, rn terms of

Section 27 of Customs Acl, 1972.

5.3 Now, simultaneor'ts1y, on the subject matter, and based on t'l're

investigation conducted, the DRI, Kolkata zotal urit, has rssucd Show caustr

Notice dated l2.og.2o1g ( scN ) in the name of M/s. shah Industries,

("appellant"), in response to which the appellant has filed the Rcply ancl

accordingly, the SCN was adjudicated and order-ln-original (010) No.

36/ SJ(36) / PCC(ADJN.) / MU MBAI l 2023-24 dated: 28. l 2.2023. Being aggricvcd

by the said OIO, the appellant has filed the appeal on O1'O4 2024 bcfore tht:

I{on'ble CESTAT, Mumbai, and then in the said matter the Final Order No

Fo / C l A l 87 ooo.87 oo 1 l 2o25-CU [DB], Clated 2025- 1 1- 1 9 dated 1 6.0 1.2026 has

been passed in the favour of the appellant' The OiO to the extent' it was

confirmed the demand towards Interest, Redemption Fine and Penalties has

been set aside.

5.4 The key observations and discussion of the said Final Ordcr datccl

16.ol.2026isthattheLd.CommissionerofCustoms,Adjudication,Mrlmbai

noted that Utilization of Advance Authorization for duty-free import of raw

materials used for manufacturi.ng thc export products, is thc subject mattcr ol

the present dispute. ln the case in hand, for non-comphtlncc of prc impoi t

conditions', a case was booked against the appellants on the ground that thc

exports were made under the "Advance Authorrzation scheme" before 1hc

correspondinglmportofthegoodsusedforSuChexportationofgoods.Theshow'

cause proceedings initizrted against the appellants were culminated rnto thc

impugned orders, whercin the original authority has confirmed the adjudged

demandsproposedforrecoveryintheShowCauseNotices(SCNs).ThcR,illsof

EntryreferredintheOr<ierdatedl6.0l.2026whicharealsopartoftheprcscnt

appeal filed by the Appellants for refund of interest'

S.5Hon,bleTribunal,Mumbaiobservedintheorderdatedl6.ol.2026thal

theHon'bleHighCourtofBombay,inthecaseofMahrndraand'Mahindral'1d'

2022 (1O) TMI2022, upon examination of the issue regarding payment of interest

on the demand of CVD, SAD and surcharge, being recovered under Scction 28

of the customs Act, 1962, have held that since section 3(1) of the customs Tarilf

Act, 1975, which ls the charging sectlon for lery of CVD, has not borrowed the
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Personal Hearing in this case was held on 10.03.2026, which was attended

tual mode by Shri Abhishek Chopra, CA. He reiterated the submissions

t the time of filing appeal.

s ssion and findi
One set of the appeal memorandum has been sent to the adjudicating

authority, vide this office letter F.No. S/49-130/CUS/AHD/2024-25/2457 dated

).8.O9.2024 for comments, but no reply thereof has been received. Therefore, I

proceed to decide the appeal on basis of documents submitted by the appellant.

7.1 I have gone through the written as well as oral submissions made by the

appellant. The issue to be decided in present appeal is whether the impugned

order rejecting refund of interest, paid towards delayed payment of IGST, under

the provisions of Section 27 of tlne Customs Act, 1962, in the facts and

circumstances of the case, is legal and proper or otherwise.

F. No. s/49- 1 3 0/CU s/AH D/24-2 5

aspect of lely or demand of such interest, penalty etc. from the Customs Act,

1962, tlne same is not applicable to the CVD, SAD etc. and the same is confirmed

by the Hon'ble Supreme Court by rejecting the appeal filed by the Department of

Customs. lt was observed by the Hon'ble Tribunal that in the Special Leave

Petition (Civil) Diary No. 78a24/2O23 filed by the Revenue against the above

jr-rdgemcnt of the Hon'ble High Court of Bombay, the Hon'ble Supreme Court had

dismissed the SLP, being. devoid of any merits. Further, in the Review Petition

Diary No. 4119512023 preferred by the department, the Hon'ble Supreme Court

had also held that there is no error apparent on the face of the record or any

merit in the Review Petition, warranting reconsideration of the order impugned.

'l'herefore, the Hon'ble Supreme Court dismissed the Review Petition. It was held

that the legal provisions under Section 3(12) of the Customs Tarif Act, 1975 were

suitably amended vrde Finance (No. 2) Act, 2024. w.e.f. 16.08.2024, so as to

specilically include the provision for lery of interest, penalty etc. It is held that it

clcarly transpires that the amended provisions ofsub-section (12) ofSection 3 of

thc Customs Tariff Act, 1975 shall come into force w.e.f. 76.O8.2O24 and shall

no1 be applicable during the disputed period, which is prior to the date of such

amcndment. 'I'herefore, Tribunal was of the considered opinion that demand of

intercst, fine and penalty on the appellants is not 1egal1y sustainable.

Personal Hearinq:
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7.2 The appellant has contended that paJment of interest on IGST is

unsustainable as there is no charging provision under the Customs Tariff Act,

1975, authorizing the levy of interest on IGST. In other words, Section 3(12) of

the Customs Tariff Act, 1975 (as stood prior to its amendment w.e.f. 16.08.2024)

did not borrow the provision for charging interest from the Customs Act, 1962.

Further, Section 3(12), as it stood during the period of import and payment of

IGST, did not extend the provisions of the Customs Act, 1962, relating to intercsl

on delayed payment of IGST levied under Section 3(7) of the Customs Tariff Act,

1975. The issue pertains to legal interpretation of the 'pre-import condition',

which was ambiguous and subsequently clarified only after the Supreme Court's

ruling in Cosrno Fllms Ltd.. [(2023) 5 Centax 286 (S.C.)] and issuance of the

CBIC Circular No. 16l2O23-Cus dated 07.06.2023.

7.3 As regards, non-lery of interest on IGST, the appellant has relied upon

various judicial pronouncements to support their claim. I have perused the Final

Order No. ll62a-1rc3) 12024 dated 23.O7.2O24 passed by Ahmedabad Bench

of Hon'ble CESTAT in the case ol chiripal Polg Fihns Ltd. os. commissionet

of Custom.s, Ahnedabadl(2)24! 22 Centax 245 (Tri.-Ahmdl = 2024 (9) TMI 94o

- CESTAT AHMEDABAD]. In the said Final order, it has been held that interest

is not leviable on IGST paid under the procedure prescribed by circular No.

1612O23-Cus., as there was no statutory provision authorizing such lery of

interest of IGST.

7.4 It is further observed that in the decision of the Hontrle Bombay Higlt

Court in Mahindra and" MahindraLtd. u. Union oJIndia\2O22-VIL-690-BOM-

CU = l2o23l3 Centax 261 (Bom.)], wherein Honble High Court categorically held :i[:-;-*.

that in the absence of a specific charging provision under the customs Tariff Act" r.

the levy of interest and penalty on IGST is unsustainable. Against .this

Judgment, Customs Department had fi1ed an SLP (C) Diary No' 18824 12O23

with Honble Supreme Court. Vide Order dated 28.07.2023, the said SLP has

been dismissed by Honble Supreme Court by observing, "We do not find ang

meitin the special Leaue Petition.". Against this dismissal, customs Department

has filed a Review Petition (c) Diary No. 41195/2O23 with Honble Supreme

Court; however, the same has also been dismissed vide Order dated 09.O7 '2024'

Thus, the decision of the Hon'ble Bombay High court in the case of Mah.i.ndra

and Mahindra Ltd. (supra)became final.

,r//
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7 .5 Further, I find that the statutory provisions of Section 3 ( I 2) of the Customs

'l'ariiT Act, 1975, have been substituted by the Finance (No. 2) Act, 2024 and

which came into effect from 1 6 August 2024. The said provisions, prior to

amendment and after amendment, are reproduced below:

Prior to amendment/substitution vide the Finance (No.2l Act.2024:
" (12) The prouisions of the Customs Act, 1962 (52 of 1962) andthe rules and
regulations made thereunde1 including those relating to drawbacks,
refunds and exemption from duties shall so far as mag be, applA to the dutg
or tax or cess, as the case may be, chargeable under thi,s section as theA

applg in relation to the duties leuiable under that Act."

Wilh qffect from the amendment/ substitution vide the Finance (No.2l Act,2024:
"(12) The proui.sions of the Customs Act, 1962 (52 of 1962) and all rules and
reguLations made thereunder, including but not limited to those relating to the
date for determination of rate of dufu, assessment, non-leuA, short-leuy,
refunds, exemptions, interest, recouery, appeals, offences and penalties,

shal| as far as maA be, apply to the dutg or tax or cess, as the cose maA be,

chargeable under this section as theg applA in relation to the duties leuiable
under that Act or all rules and regulations made thereunder, as the case may
be."

It is nowhere mentioned that the above-mentioned amendment to Section 3

of the Customs Tariff Act, 1975, is retrospective in nature. Therefore, interest

on dclayed payment of IGSf is leviable w.e.f. 16.08.2024, but not for the period

prior to 16.08.2024.

7.6 This view was affirmed and applied in the case of A, R. Sulphonates Put,

Ltd.. u. Uftion of India l(2O25) 29 Centax 212 (Born.l = 2025 (4) TMI 578 (Bom.)],

here the Hon'ble High Court quashed the demand of interest and penalty on

levied under Section 3(7) of the Customs Tariff Act, 1975, and also held

th BIC Circular No. 16/2O23-Cus, to the extent it seeks to recover interest,

legally tenable. The relevant paragraphs of the said Order of Hon'ble

bay High Court are reproduced below:

"7O. In our uieu.t, for all the reasons stated hereinaboue, the impugned
Order, to the extent that it leuies interest and penaltg, i"s u.tithout the
authoritg of law and is liable to quashed and set aside.

71. As far as Circular No. 16/ 2023-Customs doted 7th June, 2023 is
concented, if seeks to recouer interest along with IGST. The releuant
part of the said Circular reads as under:-
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'(a). for the releuant imports thot could not meet the said pre

import condition and are hence required to paA IGST and.

Compensation Cess to that extent, the importer (not Limited to the

respondents) mag approach the concerned assessment group at

the POI with releuant details for purposes of pagment of the ta-r

and cess along uith applicable interest."

73. As far as redemption fine imposed by the impugned Order Ls

concemed, the same i.s demanded in lieu of confiscation of goods

under Section 1 1 1(o) o/ the Custom-s Act. As per Section 1 1 1(o) o/

the Customs Ac| the goods sholl be liable for confiscation in the euent

the condition subject to uthich the goods are exempted from dutg i-s not

obserued. As alreadg held bg us on the basis of the Judgement of the

Hon'ble Supreme Court in the case o/ Orient Fabrics

Limited (supra), Section 3 (121 of the Tariff Act, after il.;.s amendment

by Finance (No.2) Act, 2O24, dated 16th Augus| 2O24, makes

appticable the prouisions relating to interest, offences and penalties of

the Customs Act to the Tariff Act. As alreadg held bg us, Section 3

( 12) of the Taiff Act, as am.ended, b applicabte onlg after 16th August'

2024 and i.s not applicabte to the present case. Accordinglg, in the

present case, no confi,scotion could haue been imposed.

74. Further, the Joint Director General of Foreign Trade, bg Trade

Notice No. 7 of 20%-2a dated 8th Julg, 2O23 clarified that all imports

mad"e under the Aduance Authorization Scheme on or after 13tn Octuber,

2O17 and upto and including 9th January, 2O 19, ulhich could not meet

the pre-import condition, mag be regularized bg making paAments as 
:. 

ii,-,-,....

prescibed in the Customs Circular No. 16/2023 Custom-s dated Vi' 
.""'::1,:l'.

June, 2O23, For this reo.son olso, no confiscation can be done nor afla ;,.. '..

redemption ftne can be imposed. , '

75. Further, in the present case, once the Petitioner pags the IGST, it

ulould amount to the Petitioner not hauing auailed the benefit of the

exemption and the i.ssue tuould be regularized. Therefore, the proubions

of Section 1 1 1 (o) of the Custom.s Act utill not be attracted.

Consequentlg, no fine and penaltg tttould be recouerable from the

Petitioner.

76. For all the aforesaid reosons, u)e pa,ss the following orders:-
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72. In our uieut, for all the rea-sons stated herein aboue, the said

Circular, to the extent that it seeks to recouer interest, is bad in Law.

(t) It is declared that Circular No.16 of 2o23-Customs dated 7th June,

2O23, to the extent thot it purports to leuy interest upon the IGS'I'

paAment, i.s begond the prouisions of the Customs Taiff Act' 1975

and is bad in la u.t;



F,NO 9-130

(ii) The impugned Order dated lst August, 2024, to the extent that it
seeks to recouer interest, confiscate goods, impose redemption fine
and impose penaltg, is quashed and set asid-e;

(iir) It is declared that the amend.ment to the proui.sions of Section 3
(12) of the Customs Taiff Act, 1975 bg Finance (No.2) Act, 2024
dated 16th Augus| 2O24 i-s prospectiue in nature and i.s applicable
onLA from 16th Augusl 2024 onwards;

4-25

In view of the above Order, the amended Section 3(12) of the Customs

l'ariff Act, 1975 is prospective in nature and would apply only with effect from

16th August 2024.

7.7 Thus, the decisions in the cases of Chiripal Polg Ftlms Ltd. (supra),

Mahind.ra & Mahtndra (supra) an.d A. R. Sulphonates Put. Ltd.. (supra)

establish that Section 3(12) of the Customs Tariff Act, prior to its amendment

effective from 16.O8.2024, did not extend the provisions of the Customs Act,

1962, for charging interest to IGST.

B. Further, before adverting to the merits ofthe present appeal, it is pertinent

to note that the appellant had paid the interest on from July 20l8 to Sept 2O21

in respect of the subject 35 Bills of Entry and filed the refund claim on

06.03.2024, i.e., beyond the prescribed period of one year from the date of

payment of such duty/interest as stipulated under Section 27 of tk,e Customs

Act, 1962. In this regard, Section 27 (l) of the Customs Act, 1962 provides that

6 (3i pcrson claiming refund of any duty or interest paid or borne by him shall

an application in the prescribed form before the expiry of one year from

tc of such paSzment. Accordingly, as the refund application has been filed

d the statutory time limit, the same is hit by limitation and is, therefore,

rh €
sl

maintainable.

9. The appellant vide additional submission dated L7.O2.2O26 submitted

that, simultaneously, on the subject matter, and based on the investigation

conducted, the DRI, Kolkata Zooa) Unil, has issued Show Cause Notice dated

12.09.2019 ( SCN') in the name of M/s. Shah Industries, ("appellant"), and the

SCN was adjudicated and Order-In-Original (OIO) No.

3 6/ SJ (3 6) / PCC (ADJN. 
) / MUMBAI I 2023 -24 dated : 28. 12.2023. Being aggrieved

peal on O1.O4.2024 before the
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Hon'ble CESTAT, Mumbai, and then in the said matter the Final Order No.

Fo I C / A I 87 OOO-87 OO 1 / 2o25-CU [DB], dated 2025- 1 1- 1 9 dated 1 6.0 1.202 6 has

been passed in the favour of the appellant. The OIO to the extent, it was

confirmed the demand towards Interest, Redemption Fine and Penalties has

been set-aside.

9.1 The appellant ftrrther submitted that the Hon'ble Tribunal, Mumbai

observed in the order dated 16.01.2026 lhat the Hon'ble High Court of llomba1,,

in the case of Mahindra and, Mahindra Ltd., 2022 (10) TMI 2022, uysr>rt

examination of the issue regarding payment of interest on the demand of CVI),

SAD and surcharge, being recovered under Section 28 ofthe Customs At:t, i 962,

have held that since Section 3(1) of the Customs Tariff Act, 1975, which is the

charging section for leqr of CVD, has not borrowed the aspect of levy or demand

of such interest, penalty etc. from the Customs Act, L962, the same is no1

apptcable to the CVD. SAD etc. and the same is confirmed by the I{on ble

Supreme Court by rejecting the appeal filed by the Department of Customs. lt

was observed by the Hon'ble Tribunal that in the Special Leave Petition (Civil)

Diary No. 18824 12023 filed by the Revenue against the above judgement of thc

Hon ble High Court of Bombay, the Hon'ble Supremc Court had dismisscd thc:

SLP, being devoid of any merits. Further, in the l?evicr"' Petition Diary No.

11195/2023 preferred 1ty the department, the Hon'ble Supreme Court had als<r

held that there is no error apparent on the face of the record or any merit in thc

Review Petition, warranting reconsideration of the order impugned. Thereforc,

the Hon'b1e Supreme Court dismissed the Review Petitlon. It was held tha1. thc

legal provisions under Section 3(12) of the Customs Tarif Act, 1975 were suitably

amended vide Finance tNo. 2) Act, 2024. w.e.f. 1'6.O8.2024, so as to spccifically

include the provision for lery of interest, penalty etc. It is held that it clear.ly 
' ' '

transpires that the amended provisions of sub-section (12) of Section 3 of the

Customs Tariff Act, 1975 shall come into force w.e.f. 16.Oa.2O24 and shall not' ..''-

be applicable during the disputed period, which is prior to the date of such

amendment. Therefore, Tribunal was of the considered opinion that demand ol

interest, fine and pena,lty on the appellants is not legaIly sustainable.

9.2 In view of the foregoing, it is observed that the refund application

has been frled beyond the prescribed statutory time limit and is, therefore, prima

facie hit by limitation and not maintainable in law. However, it is also noted that

at the time of passing the impugned Order-in-Original dated 24.O5.2024, the
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Final Order No. FO/C/A/87000-87001 /2O25-CU [DB] dated 16.O1.2026 passed

by the Honble CESTAT, Mumbai was not available for consideration, and hence

the adjudicating authority did not have the benefit of examining the present

matter in light of the said judicial pronouncement. It is further observed that the

aforesaid order of the Hon'ble Tribunal was passed in an appeal filed by the

appellant against Order-in-Original No.

36/SJ(36)/PCC(ADJN.)/MUMBAI I 2023-24 dated 28. 12.2023, arising out of

Show Cause Notice dated 12.O9.2019 issued to M/s. Shah Industries based on

invcstigations conducted by DRI, Kolkata Zooal Unit, as contended by the

appellant. While the findings of the Honhle Tribunal have a bearing on the issues

involved, the present proceedings pertain specifically to the rejection of the

refund claim, which appears to be barred by limitation under the statute. In

these circumstances, I am of the considered view that, in the interest ofjustice,

the matter deserves to be remanded to the adjudicating authority for fresh

consideration. The adjudicating authority shall re-examine the facts ofthe case

and decide the issue afresh in the light of the aforesaid order of the Honble
'l'ribunal and in accordance with law.

9.3 Accordingly, I allow the appeal by way of remand to the adjudicating

authorrty with the direction to pass the fresh speaking order in light of the

aforesaid observations. As regards powers of Commissioner (Appeals) to remand

cases, I rely upon the judgment of Hon'ble High Court of Gujarat in case

of Medico Labs - 2004 (173) ELT 117 (cuj.), judgment of Hon,ble Bombay High

Court in case of Ganesh Benzoplast Ltd. l2O2O (37 4) E.L.T. 552 (Bom.)l and

orders of Honble Tribunal in case of Prem Steels p. Ltd. I2O L2-TIOL- 1317-

CESTA T-DELI and Hawkins Cookers Ltd. [2012 1284) E.L.T. 627 (Tri. - Del.)]

in it has been held that Commissioner (Appeals) has power to remand the

nder Section-35A(3) of the Central Excise Act, 1944 and Section-128A(3)

Customs Act, 1962.

in view of the above, the appeal fi1ed by the appellant is allowed by way of

remand
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Bv Resistered Post A.D.

F. No. S/49-13olCUS/AHD 12024-25
To,

(4 M/s Shah Industries Ltd,

Cl 127O, GIDC estate Naroda,
Ahmedabad-382 330,

Dated -31.03.2026

to:

l. The Chief Commissioner of Customs Gujarat, Customs House,

Ahmedabad.

2. The Principal Commissioner of Customs, Customs House, Ahmedabad '

3. The Deputy/Assistant Commissioner of Customs, ICD, Khodiyar'

4. Guard Fi1e.
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