F.No. $/49-130/CUS/AHD/24-25

HHATgIes (i) HYFTHT PraTe, HEHATETS

OFFICE OF THE COMMISSIONER OF CUSTOMS (APPEALS), AHMEDABAD
areft TR 4th Floor, 8T R HUDCO Building, $%% Y& IS Ishwar Bhuvan Road,
FGUTYRT Navrangpura, HEHGTETG Ahmedabad — 380 009,
QXHTS THID Tel. No. 079-26589281

DIN- 20260371MNO000011161F

[' & WTSE AT FILE NO. S/49-130/CUS/AHD/2024-25
HUTASTERT T ORDER-IN- |
| APPEAL No. (HA1gew ififam, |
‘ T | 1962 BTURTI128F & 3.|"(-|Tﬁn (UNDER AHD-CUSTM-000-APP-780-25-26 :
SECTION 128A OF THE CUSTOMS |:
ACT, 1962): '
|
i Shri Amit Gupta |
T urRderdi PASSED BY Commissioner of Customs (Appeals), |
Ahmedabad |
|
|
=
i
| g féAi® DATE 31.03.2026 |
| |
| SeHd Sdier sexT B 6. afei® | OIO No. 27/DC/ICD/IMP/REF/2024 dated !
' ® ARISING OUT OF 24.05.2024 |
_' ORDER - IN - ORIGINAL NO.
|. |
‘ T TSR O} B @) s
| ORDER- IN-APPEAL ISSUED ON;: 31.03.2026 |

]
M/s Shah Industries Ltd, C1/270, GIDC |

D] HH g Ul
AME AND ADDRESS OF Tug |€State Naroda, Ahmedabad-382 330 ‘

'gmwwﬁ%ﬁﬁmﬁmmﬁam%ﬁﬁ%wwmﬁmw
|

| This copy is granted free of cost for the private use of the person to whom it is issued.

|

|
_-:’_ﬁh:rm AUy 1962 URT 129 B S (1) (YT Gy & HOAH ﬁﬂlﬁlﬁ‘

W%W%W aﬂéwf&rw@ﬁmﬁaﬁm%@miﬁaﬁ.
B TSR @I yifty @ adE | 3 9ER % ﬂﬁlﬂmgaaaﬁa(maﬂmﬁw)(

| o v, (wrema v W .=r§ P TR 3AET UG I THA ¢

Page 1 of 20



F.No. 5/49-130/CUS/AHD/24-25

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to The
Additional Secretary/Joint Secretary (Revision Application), Ministry of Financc, (Department of
Revenue) Parliament Strect, New Delhi within 3 months from the date of communication ol the order.
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(a)

any goods imported on baggage.

(")
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(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at their |
place of destination in India or so much of the quantity of such goods as has not been unloaded atany |
such destination if goods unloaded at such destination are short of the quantity required to be unloaded ‘
at that destination.

(m

ST AR, 106 & UG X U1 SH® I aAI¢ TG FEE & aed Jod aad |
Pt gt |

(©)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thercunder. |
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The revision application should be in such form and shall be verified in such manner as may be
specified in the relevant rules and should be accompanied by :
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(a)

@

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under
Schedule 1 item 6 of the Court Fee Act, 1870.
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(b)

(M

4 copies of the Order - In - Original, in addition to relevant documents, if any

(c)
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4 copies of the Application for Revision. |

(d)

TRIEIT TG GTAR B & (O1Q YTHTRIew SHTUTTaH, 1962 [y d Fuffa vl e
Tefte B vs wrsfei Ry wel ¥ o orefi amar & ¥ ¥, 200/- (FUY &1 W A ) A
¥.1000/- (FUE TP §9R A y SraT oY FTEET 8@ FHiRrd YA & YA g &R .6
1 grfadr. uﬁw,ﬂmwm_mmﬂsﬁvﬁmmwwmwﬁmﬁaﬁ-
WP FEUAT.200/- 2R afe v wrE & 3fe g dt Wi & FUH $.1000/- |

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs. 200/- (Rupees two Hundred only)-|
or Rs. 1,000/~ (Rupees one thousand only) as the case may be, under the Head of other receipts, fees. |
fines, forfeitures and Miscellaneous Items being the fee prescribed in the Customs Acl, 1962 (as |
amended) for filing a Revision Application. If the amount of duty and interest demanded, fine or |
penalty levied is one lakh rupees or less, fees as Rs. 200/-and if it is more than one lakh rupees, the
fee is Rs. 1000/-.
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In respect of cases other than these mentioned under item 2 above, any person aggrieved by this order |
can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the
Customs, Excise and Service Tax Appellate Tribunal at the following address : |
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- |
\

_ '\‘ﬂ'FlTW. Fag  IAG Yer g Hal T | Customs, Excise & Service Tax Appellate Tribunal,
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RG], HeHGIEG-380016 Bridge, Asarwa, Ahmedabad-380 016 |

HHe® SHTUTTH, 1962 P URT 129 T {IGJ & o=, Furged TTTad, 1962 BT URT |
129 T (1) & a9 orfte & Wy Pl gee wow 89 oifde-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the Customs
Act, 1962 shall be accompanied by a fee of -
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‘ (a) | where the amount of duty and interest demanded and penalty levied by any officer of Customs in the
case to which the appeal relates is five lakh rupees or less, one thousand rupees;

L
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" (b) | where the amount of duty and interest demanded and penalty levied by any officer of Customs in the
| case to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five
| thousand rupces :
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" (c) | where the amount of duty and interest demanded and penalty levied by any officer of Customs in the
case to which the appeal relates is more than fifty lakh rupees, ten thousand rupees
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(d) [An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded i
' ‘ where duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.
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; l Uﬁdcr section 129 (a) of the said Act, every application made before the Appellate Tribunal-
|

'[4(@) in an appcal for grant of stay or for rectification of mistake or for any other purpose:; or

-~ (b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees. |
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ORDER-IN-APPEAL

M/s Shah Industries Ltd, C1/270, GIDC estate Naroda, Ahmedabad-382
330 (hereinafter referred to as ‘the appellant) has filed the present appeal in
terms of Section 128 of the Customs Act, 1962, against Order-In-Original No.
27/DC/ICD/IMP/REF /2024 dated 24.05.2024 (hereinafter referred to as ‘the
impugned order’) passed by the Deputy Commissioner of Customs, ICD,
Khodiyar (hereinafter referred to as ‘the adjudicating authority’). Vide impugned
order, the appellant’s claim for refund of interest of Rs.55,61,412/- paid on
delayed payment of IGST has been rejected by the adjudicating authority.

2. Facts of the case, in brief, are that the appellant was importing goods
under Advance Authorisation Scheme without payment of Customs duties,
including IGST leviable under Section 3(7) of the Customs Tariff Act, 1975. It
appeared that the appellant had exported the goods first and subsequently
imported duty-free goods/inputs under Advance Authorisation by availing
Exemption under Notification No. 18/2015-Cus dated 01.04.2015, as amended
by Notification No. 79/2017-Cus dated 13.10.2017. Later, in view of the
Judgment dated 28.04.2023 of Hon'ble Supreme Court in the case of Union of
India vs. Cosmo Films Ltd. [(2023) 5 Centax 286 (S.C.)|, it was settled that the
‘Pre-import condition’ for imports under Advance Authorisation is valid and
required to be fulfilled. The ‘Pre-import condition’ was omitted vide Notification
No. 01/2019-Customs dated 10.01.2019. Thus, during the period of 13.10.2017
to 09.01.2019 there was ‘pre-import condition’ in Para 4.14 of the Foreign Trade
Policy 2015-20, which was held to be valid by Hon’ble Supreme Court. So,
during the period of 13.10.2017 to 09.01.2019, the appellant was required to
import the inputs under Advance Authorisation Scheme first; and by using such
inputs the goods manufactured by them were required to be exported ir_a_,

discharge of their export obligation. Whereas, in the present case, the appe]laif_if

has made exports first and imported inputs under Advance Authorisation lagdr (7

duty free, which was not proper.

2.1 Following the aforesaid Judgment of Hon'ble Supreme Court, the CBICI o
issued a Circular No. 16/2023-Customs dated 07.06.2023, which clarified
the procedure for paying IGST and availing Input Tax Credit (ITC). The appellant
had stated to have voluntarily paid total sum of 23,28,56,915/-, which included
IGST of 2,72,95,503/- and interest aggregating to 255,61,412/- for 35 Bills of
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Entry filed at ICD, Sabarmati. Interest was automatically calculated by the EDI
System during the reassessment of their Bills of Entry as per the procedure

prescribed in the said Circular.

2.2 Thereafter, the appellant submitted a claim for refund of Interest of
:55,61,412/- vide their application for refund dated 29.02.2024, which was
received by the office of the adjudicating authority on 06.03.2024.

2.3  The refund of interest of Rs. 55,61,412/- claimed by the appellant under
Section 27(1)(a) of the Customs Act, 1962 did not appear admissible to them,
therefore, a Show cause Notice dated 10.04.2024 was issued to the appellant as
to why the claim for Refund of interest of Rs. 55,61,412/- paid by them along
with payment of IGST, should not be rejected under the provisions of Section 27
of the Customs Act, 1962. After considering the written and oral submissions of
the appellant, the adjudicating authority has rejected the refund claim vide
impugned order dated 24.05.2024. Being aggrieved, the claimant/appellant has

filed the present appeal under the provisions of Section 128 of the Customs Act,

1962.

Admission of Appeal:

3. As the present appeal has been filed against rejection of refund claim, pre-
deposit for filing the appeal under the provisions of Section 129E of the Customs
Act, 1962, is not required. In the Form CA-1 of the Appeal Memorandum, the
Date of communication of the impugned order dated 24.05.2024 has been shown
29.05.2024°. Whereas, the present appeal has been filed on 29.07.2024. As
cal has been filed within normal period of 60 days from the date of receipt
Jugned order, as stipulated under Section 128(1) ibid, it has been admitted

ng taken up for disposal on merits.

rounds of Appeal:

4. The appellant has raised various contentions in their grounds of appeal.
They submitted, inter alia, that the present appeal arises out of the rejection of
the appellant’s refund claim of ¥55,61,412/- representing interest recovered by
Customs authorities on payment of Integrated Goods and Services Tax (IGST) in
respect of imports made under the Advance Authorization (AA) Scheme during

the period from October 2017 to January 2019.

L
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4.1 It is submitted that impugned order is passed in violation of principle of
natural justice as binding precents were not even followed by Ld. Adjudicating
authority. Further, Ld. Adjudicating authority did not considered various
submissions made by appellant.

4.2 Section 3(12) of Customs Tariff Act, 1975 does not borrow interest & penal
provisions from the Customs Act, 1962. In absence of machinery provisions, no
penalty can be imposed, or interest recovered from Noticee. It is submitted that
IGST is levied under Section 3(7) of the Custom Tariff Act 1975. However, the
Custom Tariff Act, 1975 has limited provisions and it borrows various provisions
from the Customs Act, 1962 for implementation of its provisions. Section 3(12)
of the Custom Tariff Act 1975, which is the borrowing provision with regard to
IGST, does not borrow provisions of penalty and interest from the Customs Act
1962. Therefore, interest cannot be recovered for non-payment of including IGST

which is chargeable under Section 3 of the Custom Tariff Act, 1975.

For reference Section 3 (12) of the Custom Tariff Act 1975 is extracted
below:
"(12) The prouisions of the Customs Act, 1962 and the rules and regulations
made thereunder, including those relating to drawbacks, refunds and
exemption from duties shall, so far as may be, apply to the duty chargeable
under this section as they apply in relation to the duties leviable under that

Act”,

4.3 The Hon'ble Supreme Court in India Carbon Ltd. v. State of Assam, (1997)

6 SCC 479, relied upon the earlier five-judge bench decision in the case of J.K.

Synthetics Ltd. Ltd. v. CTO, (1994) 4 SCC 276 and held that "interest can be

levied and charged on delayed payment of tax only if the statute that levies, 'cmd: ﬂ -\

charges the tax makes a substantive provision in this behalf". &/ 8 "\
This position of law was approved and reiterated by the constitution bench

in the case of V.V.S. Sugars v. Govt. of A.P. & Ors., (1999) 4 SCC 192.

4.4 A similar question relating to liability of the plant, machinery etc. to
confiscation and liability of the assessee to penalty under Rule 9(2) and Rule
173Q of the Central Excise Rules, 1944, for non-payment of the additional duty
in terms of the Additional Duties of Excise (Goods of Special Importance) Act.

1957, by taking recourse to the provisions of the Central Excise Rules, 1944,
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came up for consideration before the Hon'ble Delhi High Court in the case of
Pioneer Silk Mills Pvt. Ltd. v. UOI, 1995 (80) ELT 507 (Del.). Revenue sought to
invoke the provisions of the Central Excise Rules, 1944, relying on the provisions
of Section 3(3) of the Additional Duties of Excise (Goods of Special Importance)
Act, 1957, which read as under:
"(3) The provisions of the Central Excises and Salt Act, 1944, and the rules
made thereunder, including those relating to refunds and exemptions from
duty, shall, so far as may be, apply in relation to the levy and collection of
the additional duties as they apply in relation to the levy and collection of the

duties of excise on the goods specified in sub-section (1)."

The provisions of Section 3(3) above, are somewhat similarly worded as the
provisions of Section 3(6) of the Customs Tariff Act, 1975. The claim of the
petitioners in that case was that under Section 3 of the Additional Duties Act,
only those provisions of the Central Excises Act and Rules made thereunder.
which pertain to the levy and collection of the duties of excise under the Central
Excise Act have been borrowed and therefore, no penalty can be imposed. Relying
inter-alia, on the judgment of Khemka & Co. (Agencies) Pvt. Ltd. (supra). the
Hon'ble High Court upheld the contention that "there is no provision in the
Additional Duties Act which creates a charge in the nature of penalty and that
the term "levy and collection" in Section 3(3) of the Additional Duties Act has a
restricted meaning in view of the use of the words "including those relating to
refund and exemptions from duty", otherwise these words were rather

unnecessary. The Hon'ble High Court also rejected the contention of the Revenue

T o

4.5 Reliance is also placed on the case of Bajaj Health & Nutrition Pvt. Ltd. v.

CC, Chennai, 2004 (166) ELT 189, the Hon'ble Tribunal, set aside the interest
and penalty on evasion of anti-dumping duties on the reasoning that "the
provisions of Customs Act, 1962 relating to non-levy, short-levy, and refunds
were borrowed only for the purpose of chargeability to anti-dumping duty under
Sec. 9A(8) of Customs Tariff Act, 1975 and the provisions of the Customs Act

relating to confiscation, interest and penalty were not borrowed".
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The appellant further relied upon the following case laws:

(i) Tonira Pharma Ltd. v. Commissioner, 2009 (237) E.E.T. 65 (Tribunal)
(ii) Siddeshwar Textile Mills Pvt. Ltd. v. Commissioner, 2009 (248) E.L.T.
290 (Trib.)

4.6 Further, no interest is payable on the reassessment of Bill of Entry in view
of the law laid down by Hon'ble Bombay High Court in Mahindra & Mahindra
Limited v. Union of India, 2022 (10) TMI 2022 since Section 3(12) of Customs
Tariff Act, 1975 does not borrow interest leviable under provisions of Customs
Act, 1962. Section 3 (12) of the Custom Tariff Act, 1975, does not borrow interest
provisions from the Customs Act, 1962. Thus, the interest could not be imposed
under Section 28AA of the Custom Act, 1962, for non-payment of duties,
including IGST, chargeable under Section 3 of the Custom Tariff Act, 1975. For

reference Section 3 (12) of the Custom Tariff Act 1975 is extracted below-

(12) The provisions of the Customs Act, 1962 and the rules and regulations

made thereunder, including those relating to drawbacks. refunds and

exemption from duties shall, so far as may be, apply to the duty chargeable
under this section as they apply in relation to the duties leviable under that

Act.

In Mahindra and Mahindra (supra), affirmed by Hon'ble Supreme Court vide
Order dated 28.07.2023, Hon'ble High Court held that there is no substantive
provision in Section 3 of the Customs Tariff Act. 1975 that provides for payment
of penalty or interest on duty other than basic custom duty, and therefore, in
absence of such a specific provision for levy of interest or penalty. same cannot
be charged. e

In view of the above submissions, the noticee submits that to the exte1:’111'-'&1:'_{5.:'.i
show cause notice proposing interest on the amount paid towards [GST d’qc ta
the system not permitting the re-assessment of Bill of Entry without paymient of
interest, it deserves to be set aside. _'

4.7 Circulars cannot alter or prevail over statutory provision. The Hoﬁ:b'lc
Supreme Court ('SC') vide its judgement in the case of Union of India v. Cosmo
Films Ltd. [2023] 149 taxmann.com 473/2023 (72) G.S.T.L. 417/[2023] 97 GST
544 (SC) upheld the constitutional validity of the imposition of 'pre-import
condition in order to avail the exemption of IGST and compensation cess ('cess')

under the Advance Authorisation ('AA') scheme. wherein such condition had
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been incorporated in paragraph 4.14 of the Foreign Trade Policy ('FTP') vide
Notification No. 33/2015-2020 w.e.f. 13.10.2017. While allowing the appeal of
Revenue, the Hon'ble Supreme Court has however directed the Revenue to
permit claim of refund or input credit (whichever applicable and/or wherever
customs duty was paid). Pursuant to such directions of the SC, the Central
Board of Indirect Taxes and Customs ('Board) has issued Circular No. 16/2023-
Customs dated 07.06.2023 ('Circular’), wherein, the Board specifically noted that
there exists no functionality permitting the payment of Customs duties on a Bill
of Entry (BOE') after giving the Out-of-charge ('OOC') to the goods and thus,
such duties are to be paid only vide TR-06 Challan. It is noted in the notice that
the cancellation of out of charge of bill of entry, again assessing bill of entry to
change charge attacks IGST and cess and making notional out of charge for the
bill of entry on the customs EDI system after payment of tax along with the
applicable interest. It is submitted that The EDI System permitted in terms of
Section 149 of the Customs Act, 1961 cannot curtail the substantive benefit of
law in terms of Circular No.16/2023-Cus dated 7th June 2023.

4.8 In the case of M/s. Jindal Saw Limited vs The Chief Commissioner Of
Customs on 17 December, 2021, R/SPECIAL CIVIL APPLICATION NO. 7861 of
2021, High Court of Gujarat held as under:-

‘No technicality can mar the right of the parties which otherwise accrued
under the substantive law. Here when genuineness of the export and
ntitlement of petitioner otherwise is not in any manner disputed, this
dchnical glitch shall in no manner hamper the request of the petitioner of

tting benefit."

4.9 Circulars are issued only to clarify the statutory provision and it cannot
alter or prevail over the statutory provision. The appellant relied upon:

(1) Bombardier Transportation India Pvt. Ltd. Vs. DGFT reported in 2021(377)
ELT 489 (Guj.)

(i1) Commissioner of Central Excise, Bolpur v. Ratan Melting and Wire
Industries [2008(12) S.T.R. 416 (S.C.))

4.10 As submitted in paras supra, as per the case of Mahindra and Mahindra
(supra), affirmed by Hon'ble Supreme Court vide Order dated 28.07.2023,

Hon'ble High Court held that there is no substantive provision in Section 3 of
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the Customs Tariff Act, 1975 that provides for payment of penalty or interest on
duty other than basic custom duty, and therefore, in absence of such a specific
provision for levy of interest or penalty, same cannot be charged. It is submitted
that circulars cannot prevail over the statute.

4.11 Doctrine of merger would apply in the present case as review petition of
department is also dismissed against order of Hon'ble supreme court. This
decision of the Hon'ble Bombay High Court has been affirmed by the Hon'ble
Apex Court in Union of India Vs Mahindra and Mahindra Ltd. [2023 (8) TMI 135-
SC ORDER]. Further, the Review Petition filed by the Department has also been
dismissed vide order dated 09.01.2024 in Review Petition (Civil) Diary No.
41195/202 in Union Of India & Ors Versus Mahindra & Mahindra Ltd - 2024 (1)
TMI 1277. The juristic justification of the 'doctrine of merger' may be sought in
the principle that there cannot be, at one and the same time, more than one
operative order governing the same subject-matter. Judgment of an inferior
court, if subjected to an examination by the superior court, ceases to have
existence in the eyes of law and is treated as being superseded by the judgment
of the superior court. In other words, the judgment of the inferior court loses its
identity by its merger with the judgment of the superior court. The juristic
justification of the doctrine of merger may be sought in principle that there
cannot be, at one and the same time, more than one operative order governing
the same issue. Thus in view of above, since the review petition is rejected by

Hon'ble Supreme court, principle of merger would apply in the present case.

4 12 The Tribunal in Acer India Private Ltd. v. CC. Chennai, 2023-VIL-998-
CESTAT-CHE-CU, has also affirmed the above view and held that even in cases™
where differential CVD is payable, there shall be no recovery of interlgé's_f'or_'

confiscation of goods or imposition of fine since the Customs Tariff Act has not-

borrowed the relevant provisions. Therefore, the imposition of interest, fine _and
penalty may set aside as being without authority of law.

4.13 In view of the foregoing, the appellant finally prayed to set Aside the
impugned Order-In-Original No. 27/DC/ICD/IMP/2024 dated 24.05.2024
passed by the Ld. Deputy Commissioner of Customs, ICD, Khodiyar, Gujarat, in
the name of M/s. Shah Industries, and allow the appeal in full with
consequential relief if any.

3. The appellant vide additional submission dated 17.02.2026 submitted
that they had made Import of Goods, by availing benefit of exemption from IGST
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under Advance Authorization scheme, as per Notification No. 79/2017-Custom
Act dated 13.10.2017 during the period from July-2017 till March-2020 from
ICD Khodiyar (INKHO), and subsequently such goods have been exported with
payment of IGST. Subsequently, the Investigation conducted by the Senior
Intelligence Officers of DRI, Kolkata Zonal Unit, that the appellant has imported
input materials without payment of custom duty under a cover of AA, but the
not complied with the pre-import condition, as demanded under the NN
79/2017-Cus dated 13.10.2017. Therefore, during the course of investigation,
the Appellant has made total payment of IGST of Rs. 2,72.95,503/- and also paid
total Interest of Rs. 55,61,412/- with respect to 35 Bill of Entries filed at ICD
Sabarmati.
5.1 The interest paid on delayed payment of IGST on import of goods is not
leviable, since there is no provision in Custom Tariff Act, 1975 to levy interest or
penalty on non-payment of IGST on import of goods. In this context reliance is
placed on the judgment of Bombay High Court ('HC') in the case of Mahindra and
Mahindra Limited v. Union of India, 2022 (10) TMI 2022, wherein it was held
that -

It is again made clear that in the absence of specific provisions for levying

of interest or penalty due to delayed payment of tax unless the statute

makes a substantive provision in this behalf, the same cannot be

levied/charged.

Sub-section (6) of Section 3 and sub-section (4) of Section 3A of the Customs

Tariff Act, 1975 does not provide for any interest or penalty. Neither Section
0 of the Finance Act, 2000 provides for the same. Therefore, no interest
penalty can be levied on the portion of payment pertaining to surcharge,
and SAD.
/ Customs Tariff Act. 1975 provides for additional customs duty and
& gpecial additional duty but creates no liability for penalty or interest for

additional duty or special additional duty.

5.2 Therefore, to levy interest on delayed payment of IGST on import of goods,
there should be specific provision in Custom Tariff Act, 1975 or any other law
for the time being in force. In the absence of specific provision relating to levy of
interest in the respective legislation, Interest cannot be recovered by taking
recourse to machinery relating to recovery of duty. Therefore, since interest is

not leviable, which is already paid, the appellant had filed a refund application

N
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vide letter dated 29.02.2024, to claim the refund of interest of Rs. 55,61,412/-
paid, in compliance of provision of Section 27 of Customs Act, 1972, as Appellant
has paid the interest on delayed payment of IGST, and borne the incidence of
amount, and such incidence is not passed on to any other person, in terms of
Section 27 of Customs Act, 1972.

5.3 Now, simultaneously, on the subject matter, and based on the
investigation conducted, the DRI, Kolkata Zonal Unit, has issued Show Causc
Notice dated 12.09.2019 ("SCN") in the name of M/s. Shah Industries,
(‘appellant"), in response to which the appellant has filed the Reply and
accordingly, the SCN was adjudicated and Order-In-Original (010) No.
36/SJ(36)/PCC(ADJN.)/MUMBAI/2023-24 dated: 28.12.2023. Being aggrieved
by the said OIO, the appellant has filed the appeal on 01.04.2024 before the
Hon'ble CESTAT, Mumbai, and then in the said matter the Final Order No.
FO/C/A/87000-87001/2025-CU [DB|, dated 2025-11-19 dated 16.01.2026 has
been passed in the favour of the appellant. The OIO to the extent, it was
confirmed the demand towards Interest, Redemption Fine and Penalties has
been set-aside.

5.4 The key observations and discussion of the said Final Order dated
16.01.2026 is that the Ld. Commissioner of Customs, Adjudication, Mumbai
noted that Utilization of Advance Authorization for duty-free import of raw
materials used for manufacturing the export products, is the subject matter of
the present dispute. In the case in hand, for non-compliance of 'pre-import
conditions', a case was booked against the appellants on the ground that the

exports were made under the "Advance Authorization scheme" before the

corresponding Import of the goods used for such exportation of goods. The show-- "

cause proceedings initiated against the appellants were culminated into I.t'he""
impugned orders, wherein the original authority has confirmed the adjudg'cd-. o
demands proposed for recovery in the Show Cause Notices (SCNs). The Bills of _
Entry referred in the Order dated 16.01.2026 which are also part of the present
appeal filed by the Appellants for refund of interest.

5.5 Hon'ble Tribunal, Mumbai observed in the order dated 16.01.2026 that
the Hon'ble High Court of Bombay, in the case of Mahindra and, Mahindra Ltd.,
2022 (10) TMI 2022, upon examination of the issue regarding payment of interest
on the demand of CVD, SAD and surcharge, being recovered under Section 28
of the Customs Act, 1962, have held that since Section 3(1) of the Customs Tariff
Act, 1975, which is the charging section for levy of CVD, has not borrowed the
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aspect of levy or demand of such interest, penalty etc. from the Customs Act,
1962, the same is not applicable to the CVD, SAD etc. and the same is confirmed
by the Hon'ble Supreme Court by rejecting the appeal filed by the Department of
Customs. It was observed by the Hon'ble Tribunal that in the Special Leave
Petition (Civil) Diary No. 18824 /2023 filed by the Revenue against the above
judgement of the Hon'ble High Court of Bombay, the Hon'ble Supreme Court had
dismissed the SLP, being. devoid of any merits. Further, in the Review Petition
Diary No. 41195/2023 preferred by the department, the Hon'ble Supreme Court
had also held that there is no error apparent on the face of the record or any
merit in the Review Petition, warranting reconsideration of the order impugned.
Therefore, the Hon'ble Supreme Court dismissed the Review Petition. It was held
that the legal provisions under Section 3(12) of the Customs Tarif Act, 1975 were
suitably amended vide Finance (No. 2) Act, 2024. w.e.f. 16.08.2024, so as to
specifically include the provision for levy of interest, penalty etc. It is held that it
clearly transpires that the amended provisions of sub-section (12) of Section 3 of
the Customs Tariff Act, 1975 shall come into force w.e.f. 16.08.2024 and shall
not be applicable during the disputed period, which is prior to the date of such
amendment. Therefore, Tribunal was of the considered opinion that demand of

interest, fine and penalty on the appellants is not legally sustainable.

Personal Hearing:

Personal Hearing in this case was held on 10.03.2026, which was attended
tual mode by Shri Abhishek Chopra, CA. He reiterated the submissions
t the time of filing appeal.

ssion and findings:
One set of the appeal memorandum has been sent to the adjudicating

authority, vide this office letter F.No. S/49-130/CUS/AHD/2024-25 /2457 dated

18.09.2024 for comments, but no reply thereof has been received. Therefore, I

proceed to decide the appeal on basis of documents submitted by the appellant.

7.1 1 have gone through the written as well as oral submissions made by the
appellant. The issue to be decided in present appeal is whether the impugned
order rejecting refund of interest, paid towards delayed payment of IGST, under
the provisions of Section 27 of the Customs Act, 1962, in the facts and

circumstances of the case, is legal and proper or otherwise.

b
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7.2 The appellant has contended that payment of interest on IGST is
unsustainable as there is no charging provision under the Customs Tariff Act,
1975, authorizing the levy of interest on IGST. In other words, Section 3(12) of
the Customs Tariff Act, 1975 (as stood prior to its amendment w.e.f. 16.08.2024)
did not borrow the provision for charging interest from the Customs Act, 1962.
Further, Section 3(12), as it stood during the period of import and payment of
IGST, did not extend the provisions of the Customs Act, 1962, relating to interest
on delayed payment of IGST levied under Section 3(7) of the Customs Tariff Act,
1975. The issue pertains to legal interpretation of the ‘pre-import condition’,
which was ambiguous and subsequently clarified only after the Supreme Court’s
ruling in Cosmo Films Ltd. [(2023) 5 Centax 286 (S.C.)| and issuance of the
CBIC Circular No. 16/2023-Cus dated 07.06.2023.

7.3 As regards, non-levy of interest on IGST, the appellant has relied upon
various judicial pronouncements to support their claim. I have perused the Final
Order No. 11628-11630/2024 dated 23.07.2024 passed by Ahmedabad Bench
of Hon’ble CESTAT in the case of Chiripal Poly Films Ltd. vs. Commissioner
of Customs, Ahmedabad [(2024) 22 Centax 245 (Tri.-Ahmd) = 2024 (9) TMI 940
- CESTAT AHMEDABAD)]. In the said Final Order, it has been held that interest
is not leviable on IGST paid under the procedure prescribed by Circular No.
16/2023-Cus., as there was no statutory provision authorizing such levy of

interest of IGST.

7.4 It is further observed that in the decision of the Hon’ble Bombay High
Court in Mahindra and Mahindra Ltd. v. Union of India [2022-VIL-690-BOM-

CU = (2023) 3 Centax 261 (Bom.)|, wherein Hon’ble High Court categorically held—==-_

that in the absence of a specific charging provision under the Customs Tariff Act,” ™~ S

the levy of interest and penalty on IGST is unsustainable. Against this
Judgment, Customs Department had filed an SLP (C) Diary No. 18824/2023
with Hon’ble Supreme Court. Vide Order dated 28.07.2023, the said SLP has
been dismissed by Hon'’ble Supreme Court by observing, “We do not find any
merit in the Special Leave Petition.”. Against this dismissal, Customs Department
has filed a Review Petition (C) Diary No. 41195/2023 with Hon’ble Supreme
Court; however, the same has also been dismissed vide Order dated 09.01.2024.
Thus, the decision of the Hon’ble Bombay High Court in the case of Mahindra
and Mahindra Ltd. (supra) became final.
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7.5 Further, I find that the statutory provisions of Section 3(12) of the Customs
Tariff Act, 1975, have been substituted by the Finance (No. 2) Act, 2024 and
which came into effect from 16 August 2024. The said provisions, prior to

amendment and after amendment, are reproduced below:

Prior to amendment/substitution vide the Finance (No.2) Act, 2024:
“(12) The provisions of the Customs Act, 1962 (52 of 1962) and the rules and
regulations made thereunder, including those relating to drawbacks,
refunds and exemption from duties shall, so far as may be, apply to the duty
or tax or cess, as the case may be, chargeable under this section as they
apply in relation to the duties leviable under that Act.”

With effect from the amendment/substitution vide the Finance (No.2) Act, 2024:
“(12) The provisions of the Customs Act, 1962 (52 of 1962) and all rules and
regulations made thereunder, including but not limited to those relating to the
date for determination of rate of duty, assessment, non-levy, short-levy,
refunds, exemptions, interest, recovery, appeals, offences and penalties,
shall, as far as may be, apply to the duty or tax or cess, as the case may be,
chargeable under this section as they apply in relation to the duties leviable
under that Act or all rules and regulations made thereunder, as the case may

be n

[t is nowhere mentioned that the above-mentioned amendment to Section 3
of the Customs Tariff Act, 1975, is retrospective in nature. Therefore, interest
on delayed payment of IGST is leviable w.e.f, 16.08.2024, but not for the period
prior to 16.08.2024.

7.6 This view was affirmed and applied in the case of A. R. Sulphonates Put.
Ltd. v. Union of India [(2025) 29 Centax 212 (Bom.) = 2025 (4) TMI 578 (Bom. )],
here the Hon'’ble High Court quashed the demand of interest and penalty on
levied under Section 3(7) of the Customs Tariff Act, 1975, and also held
BIC Circular No. 16/2023-Cus, to the extent it seeks to recover interest,

legally tenable. The relevant paragraphs of the said Order of Hon’ble

“70. In our view, for all the reasons stated hereinabove, the impugned
Order, to the extent that it levies interest and penalty, is without the
authority of law and is liable to quashed and set aside.

71. As far as Circular No. 16/ 2023-Customs dated 7th June, 2023 is
concerned, it seeks to recover interest along with IGST. The relevant
part of the said Circular reads as under:-
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"(a). for the relevant imports that could not meet the said pre-
import condition and are hence required to pay IGST and
Compensation Cess to that extent, the importer (not limited to the
respondents) may approach the concerned assessment group at
the POI with relevant details for purposes of payment of the tax
and cess along with applicable interest."”

72. In our view, for all the reasons stated herein above, the said
Circular, to the extent that it seeks to recover interest, is bad in law.

73. As far as redemption fine imposed by the impugned Order is
concerned, the same is demanded in lieu of confiscation of goods
under Section 111(o) of the Customs Act. As per Section 111(0) of
the Customs Act, the goods shall be liable for confiscation in the event
the condition subject to which the goods are exempted from duty is not
observed. As already held by us on the basis of the Judgement of the
Hon'ble Supreme Court in the case of Orient Fabrics
Limited (supra), Section 3 (12) of the Tariff Act, after its amendment
by Finance (No.2) Act, 2024, dated 16th August, 2024, makes
applicable the provisions relating to interest, offences and penalties of
the Customs Act to the Tariff Act. As already held by us, Section 3
(12) of the Tariff Act, as amended, is applicable only after 16th August,
2024 and is not applicable to the present case. Accordingly, in the
present case, no confiscation could have been imposed.

74. Further, the Joint Director General of Foreign Trade, by Trade
Notice No. 7 of 2023-24 dated 8t July, 2023 clarified that all imports
made under the Advance Authorization Scheme on or after 13 October,
2017 and upto and including 9% January, 2019, which could not meet
the pre-import condition, may be regularized by making payments as
prescribed in the Customs Circular No. 16/2023 - Customs dated 7th
June, 2023. For this reason also, no confiscation can be done nor any -
redemption fine can be imposed.

75. Further, in the present case, once the Petitioner pays the IGST, it
would amount to the Petitioner not having availed the benefit of the
exemption and the issue would be regularized. Therefore, the provisions
of Section 111 (o) of the Customs Act will not be attracted.
Consequently, no fine and penalty would be recoverable from the
Petitioner.

76. For all the aforesaid reasons, we pass the following orders:-

(i)  Itis declared that Circular No.16 of 2023-Customs dated 7th June,
2023, to the extent that it purports to levy interest upon the IGST
payment, is beyond the provisions of the Customs Tariff Act, 1975
and is bad in law;
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(i) The impugned Order dated 1st August, 2024, to the extent that it
seeks to recover interest, confiscate goods, impose redemption fine
and impose penalty, is quashed and set aside;

(i) It is declared that the amendment to the provisions of Section 3
(12) of the Customs Tariff Act, 1975 by Finance (No.2) Act, 2024
dated 16th August, 2024 is prospective in nature and is applicable
only from 16th August, 2024 onwards;

In view of the above Order, the amended Section 3(12) of the Customs
Tarnff Act, 1975 is prospective in nature and would apply only with effect from

16" August 2024,

7.7  Thus, the decisions in the cases of Chiripal Poly Films Ltd. (supra),
Mahindra & Mahindra (supra) and A. R. Sulphonates Puvt. Ltd. (supra)
establish that Section 3(12) of the Customs Tariff Act, prior to its amendment

effective from 16.08.2024, did not extend the provisions of the Customs Act,

1962, for charging interest to IGST.

8. Further, before adverting to the merits of the present appeal, it is pertinent
to note that the appellant had paid the interest on from July 2018 to Sept 2021
in respect of the subject 35 Bills of Entry and filed the refund claim on
06.03.2024, i.e., beyond the prescribed period of one year from the date of

payment of such duty/interest as stipulated under Section 27 of the Customs

Act, 1962. In this regard, Section 27(1) of the Customs Act, 1962 provides that

9. The appellant vide additional submission dated 17.02.2026 submitted
that, simultaneously, on the subject matter, and based on the investigation
conducted, the DRI, Kolkata Zonal Unit, has issued Show Cause Notice dated
12.09.2019 ("SCN") in the name of M/s. Shah Industries, ("appellant"), and the
SCN was adjudicated and Order-In-Original (OI0) No.
36/SJ(36)/PCC(ADJN.)/MUMBAI/2023-24 dated: 28.12.2023. Being aggrieved
by the said OIO, the appellant has filed the appeal on 01.04.2024 before the
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Hon'ble CESTAT, Mumbai, and then in the said matter the Final Order No.
FO/C/A/87000-87001/2025-CU [DB], dated 2025-11-19 dated 16.01.2026 has
been passed in the favour of the appellant. The OIO to the extent, it was
confirmed the demand towards Interest, Redemption Fine and Penalties has

been set-aside.

9.1 The appellant further submitted that the Hon'ble Tribunal, Mumbai
observed in the order dated 16.01.2026 that the Hon'ble High Court of Bombay,
in the case of Mahindra and, Mahindra Ltd., 2022 (10) TMI 2022, upon
examination of the issue regarding payment of interest on the demand of CVD,
SAD and surcharge, being recovered under Section 28 of the Customs Act, 1962,
have held that since Section 3(1) of the Customs Tariff Act, 1975, which is the
charging section for levy of CVD, has not borrowed the aspect of levy or demand
of such interest, penalty etc. from the Customs Act, 1962, the same is not
applicable to the CVD, SAD etc. and the same is confirmed by the Hon'ble
Supreme Court by rejecting the appeal filed by the Department of Customs. [t
was observed by the Hon'ble Tribunal that in the Special Leave Petition (Civil)
Diary No. 18824 /2023 filed by the Revenue against the above judgement of the
Hon'ble High Court of Bombay, the Hon'ble Supreme Court had dismissed the
SLP, being devoid of any merits. Further, in the Review Petition Diary No.
41195/2023 preferred by the department, the Hon'ble Supreme Court had also
held that there is no error apparent on the face of the record or any merit in the
Review Petition, warranting reconsideration of the order impugned. Therefore,

the Hon'ble Supreme Court dismissed the Review Petition. It was held that the

legal provisions under Section 3(12) of the Customs Tarif Act, 1975 were suitably

amended vide Finance (No. 2) Act, 2024. w.e.f. 16.08.2024, so as to specifically
include the provision for levy of interest, penalty etc. It is held that it clearly
transpires that the amended provisions of sub-section (12) of Section 3 of the
Customs Tariff Act, 1975 shall come into force w.e.f. 16.08.2024 and shall not
be applicable during the disputed period, which is prior to the date of such
amendment. Therefore, Tribunal was of the considered opinion that demand of

interest, fine and penalty on the appellants is not legally sustainable.

9.2 In view of the foregoing, it is observed that the refund application
has been filed beyond the prescribed statutory time limit and is, therefore, prima
facie hit by limitation and not maintainable in law. However, it is also noted that

at the time of passing the impugned Order-in-Original dated 24.05.2024, the
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Final Order No. FO/C/A/87000-87001/2025-CU [DB] dated 16.01.2026 passed
by the Hon'ble CESTAT, Mumbai was not available for consideration, and hence
the adjudicating authority did not have the benefit of examining the present
matter in light of the said judicial pronouncement. It is further observed that the
aforesaid order of the Hon’ble Tribunal was passed in an appeal filed by the
appellant against Order-in-Original No.
36/5J(36)/PCC(ADJN.)/MUMBAI/2023-24 dated 28.12.2023, arising out of
Show Cause Notice dated 12.09.2019 issued to M/s. Shah Industries based on
investigations conducted by DRI, Kolkata Zonal Unit, as contended by the
appellant. While the findings of the Hon’ble Tribunal have a bearing on the issues
involved, the present proceedings pertain specifically to the rejection of the
refund claim, which appears to be barred by limitation under the statute. In
these circumstances, I am of the considered view that, in the interest of justice,
the matter deserves to be remanded to the adjudicating authority for fresh
consideration. The adjudicating authority shall re-examine the facts of the case
and decide the issue afresh in the light of the aforesaid order of the Hon’ble

Tribunal and in accordance with law.

9.3  Accordingly, [ allow the appeal by way of remand to the adjudicating
authority with the direction to pass the fresh speaking order in light of the
aforesaid observations. As regards powers of Commissioner (Appeals) to remand
cases, I rely upon the judgment of Hon’ble High Court of Gujarat in case
of Medico Labs — 2004 (173) ELT 117 (Guj.), judgment of Hon’ble Bombay High
Court in case of Ganesh Benzoplast Ltd. [2020 (374) E.L.T. 552 (Bom.)| and
orders of Hon’ble Tribunal in case of Prem Steels P. Ltd. [2012-TIOL-1317-

I@CESTAT—DEL] and Hawkins Cookers Ltd. [2012 (284) E.L.T. 677 (Tri. — Del.)]
NNy

cin it has been held that Commissioner (Appeals) has power to remand the
nder Section-35A(3) of the Central Excise Act, 1944 and Section-128A(3)
¢/ Customs Act, 1962.

In view of the above, the appeal filed by the appellant is allowed by way of

pansty
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1. The Chief Commissioner of Customs Gujarat, Customs House,

Ahmedabad.

2. The Principal Commissioner of Customs, Customs House, Ahmedabad.

Ll

4, Guard File.

The Deputy/Assistant Commissioner of Customs, ICD, Khodiyar.
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