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This copy is granted free of cost for the private use of the person to whom it is issued. |

drarges FfRaffow 1962 i wr 120 § F (1) (TAT gAEE) % e fAwroad Aot ¥

et F g # w1 AR @ ARe F quA A gy TEEW HAT @l ¥9 e i wiy H
aritg ¥ 3 wEN F e g dfNE/Egs @f¥9 (e §awee), @ e, (oee fBemn

daz W, 75 Reft 1 e ardeT e g w1 9HT 8.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry
of Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months
from the date of cornmunication of the order.

fAwfafaas gwaffaa arde/Order relating to :

(F(

Wy F w7 F agriad w1 AT,

(a)

any goods imported on baggage

(&(

mﬁmma@ﬁwﬁmﬁm.wﬁﬁﬁmﬁmmmnMHwi
mwwmmwam%aﬁ%ﬁqa&f@mmmﬁ#mﬁwmwmwwt
Iare Y AT A "wrAT # fia wve & &t gr. |

any goods loaded in a conveyance for importation into India, but which are not
unloaded at their place of destination in India or so much of the quantity of such goods
as has not been unloaded at any such destination if goods unloaded at such destination
are short of the quantity required to be unloaded at that destination.

Hrrges w0, 1962 % wearg X q97 I9% S aC TT AR F g qoF a9Er B
FaTgt. |

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules
made thereunder.

@ﬂamaﬁmwmﬁmﬁﬁﬁﬁﬁzmﬁmw@mﬁfﬁmwﬁml
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The revision application should be in such form and shall be verified in such manner as|

|
| may be specified in the relevant rules and should 'be accompanied by : |
1

()

FE B T, 1870 ¥ % .6 ATGAT 1 ¥ iy FIEIRT 9T TC FqER T A2T H 4 |
ﬂw,ﬁvﬁwmﬁmﬁﬁwwﬁwm@mw.

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as :
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870. |

()

TG IETEAT F AT G G Aew A 4 whdi, a2 @y

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

e F g arder § 4 gfet

4 copies of the Application for Revision.

Waﬁwmﬁﬁ%ﬁqmmﬁwﬁ, 1962 (747 denfir) & fraffe fre o sy @iz,
e, 3ve, et i Ry wet & e % afiT AT H = 200/-(F9Y 3 &Y ATAT 7.1000/-(€IT TFH TATT
AT ), ST ot AT Ay, # wv P e & et s A a6 £ 2 yfd If2 o, =i T

SIS, TATAT AT S 6T TR AT T 0 AT AT IR F @ A Q@ ey v w7 ¥ 5.200/- A af> ;
& arfirs g &Y i ¥ w7 ¥ %.1000/- 'z??‘m‘al

l |

(d)

| The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two |
\ Hundred only) or Rs,1,000/- (Rupees one thousand only) as the case may be, under
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the Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the
fee prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application.
If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

T §. 2 % i giw Amaet F F@mET a9 qTHEl & gy § qfe w18 =i 5w e ¥
g WEgw AT g a1 F e wf¥fAEw 1962 ft gvwr 129 w (1) %a‘a‘hw‘fﬁzﬁ.q.f-
3 # dwrges, FT IO qoF MK q9r w1 afiw gfwor F gww fRuffe @ o afte
T qH § |
|

In respect of cases other than these mentioned under item 2 above, any person |
aggrieved by this order can‘file an appeal under Section 129 A(1) of the Customs Act,
1962 in form C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at
the following address : _ s

HraTges, FHT IR geF T HAT W Customs, Excise & Service Tax Appellafe
afifery afdso, 9f2nft 4=y 9= Tribunal, West Zonal Bench

AT dfoE, agaTet w9, FEe freaor 2" Floor, Bahumali Bhavan,
9, HHATAET, AgHATETE-380016 Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

drrges afRfaEw, 1962 Y €T 129 T (6) ¥ A, durges AfRfAEw, 1962ﬁm129
T (1) ¥ sefiw arfiw & aw Rufafe g @@ g =fg-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1): ,
of the Customs Act, 1962 shall be accompanied by a fee of - |

gfter § gfug 7w § syt B drnges sftwrd gro wtm w@r qoF d@R o= T qaEr
AT ¥ Y W 9T 919 §9Q 4T IEY FH g a7 UF gL €9C.

(a)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one
thousand rupees; ’ . |

after & wrafag wwe § i R foges sEd g " wr geF ok s a9 ST
T g€ T W Y 9@ §9C § AN g A Y q9W 9@ § Jf9F 9 g oan; 99 R
¥ !

(b)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

gfier ¥ grafrag aoe & wgr et darges sfawrd g w5 @ gqoF &l =S qar AT
T &% ff W 99 9@ §9¢ & Jf8E g a1 39 g9 w9

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than fifty lakh rupees, ten r

| thousand rupees i

T AR F faEg afeevr F A, 5 A 4 F %10 9 FA 0, FRr e AT sEF vd AT AEE R, AT F w0 s I W, T—r’
e 22 T 7 ¢, srfier vy s

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where -dury
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

o T T AT 129 () % e e ST e <1 S ST T (%) O e b gt
Trerfaat w1 gaTer F forg a7 Bt s waier F forg g g ardier M(ﬁ)aﬂﬂmmﬁ'wmﬁ?&f
¥ forg T arded F 919 T4 ai /Y F7 g Ff 69w g 91fay.

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of W&p’g‘ﬁﬂ?ﬂr\an application shall be accompanied by a fee of five Hundred rupees.
/ J 5
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Order-In-Appeal

M/s Jubilant Ingrevia Ltd., Plot No. P1 - L11 & L18, Jubilant Chemical SEZ,
Village — Vilayat, Taluka — Vagra, District — Bharuch — 392 012, Gujarat (hereinafter
referred to as ‘the Appellant’) have filed the present appeal challenging the Order-In-
Original No. 03/DC/JUBILANT SEZ/REFUND/2023, dated 16.01.2023 (hereinafter
referred to as 'the impugned order’) passed by Deputy Commissioner (Tech), Customs,
Ahmedabad (hereinafter referred to as ‘the adjudicating authority’).

i2‘ Facts of the casé, in brief, are that the Appellant had filed refund claim for
‘Rs. 12,21,007/- under Section 27 of the Customs'Act, 1962 vide their letter dated
iO?,12.2021 claiming refund of the Customs duty paid on the stock of goods including
‘capital goods, at the time of final exit by the Appellant, a Special Economic Zone unit and
on transfer of goods to M/s. Jubilant Crop Protection Ltd. The details of refund claim filed
by the Appellant are as under:-

Sr. Date on which Amount of | TR-6 Challan No. | Amount claimed
No. | refund claim filed duty paid & Date as refund
L (In Rs.) (In Rs.)
1. 31.12.2021 12,21,007/- | JSEZ/017/21-22 12,21,007/- ‘
L1 Dated 22.04.2021

:2‘1 : The Appellant vide letter dated 07.12.2021 (received on 31.12.2021) have
submitted the requisite documents in the respect of the aforesaid refund claim. In view
‘of the Circular No. 11/2017-Cus., dated 31.03.2017 issued by the DGEP, CBEC, New
|Delhi, verification of the Appellant's letter / refund application dated 07.12.2021 was
:soubht from the Specified Officer, Jubilant Special Economic Zone, Plot No. 5, Vilayat
:GIDC' Taluka — Vagra, District — Bharuch vide letter F. No. Gen/Tech/Misc/430/2022-
‘Tech dated 01.03.2022. The Specified Officer, Jubilant SEZ, Vilayat GIDC vide letter F.
No. JSEZ/JIL-3/Refund/21-22, dated 08.04.2022 submitted his verification report.

2.2 On going through the documents submitted by the Appellant, it appeared
that they wanted to exit from the SEZ and accordingly filed a request with the
Development Commissioner vide letter dated 01.03.2021. The Development
Commissioner asked the Appellant to file Legal Undertaking in Form “L" and furnish "No
Dues" letter from the SEZ Developer as well as Specified Officer. The Appellant, vide
letter dated 28.04.2021 informed the payment details alongwith stock of goods. including
‘capital goods to the Specified Officer. The Specified Officer, on 29.04.2021 issued "No
Dues!' letter to the Development Commissioner, who issued Final Exit Order dated
' 11.05.2021 to the Appellant. Thereafter, M/s. Jubilant Crop Protection Ltd., applied to the
[ Development Commissioner for setting up of new suit in Jubilant SEZ on 24.06.2021 and
'thé Development Commissioner's Office granted LoA on 15.09.2021. On 03.12.2021,
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the Appellant transferred the stock of goods, including capital goods, by issuing lnvoices'l
to M/s. Jubilant Crop Protection Ltd., SEZ unit. |
2.3 It therefore, appeared that the Appellant had made payment vide Challan
No. JSEZ/017/21-22 dated 22.04.2021 and Final Exit Order from SEZ was issued to the

Appellant on 11.05.2021. Thereafter, M/s Jubilant Crop Protection applied for setting upuI ¥

of new unit in Jubilant SEZ and was granted LoA on 15.09.2021. The Appellant i.e. M/s.|
Jubilant Ingrevia Ltd., (Unit-3) on 03.12.2021 transferred the stock of goods, inclﬁd]ng|
capital goods, by issuing invoices to the SEZ unit and thereafter, filed application for|

refund of customs duty of Rs. 12,21,007/- on the ground that the goods were transferred]
from one SEZ unit to another SEZ unit. |

2.4 From the above facté, it appeared that the stock of goods, including capital
goods, were in the DTA unit i.e., M/s. Juibillant Ingrevia Ltd., on 03.12.2021 (as the Fina!:
Exit Order was issued on 11.05.2021) and were transferred to the SEZ unit j.e. IWs.i
Jubilant Crop Protection and therefore, the supply of goods to SEZ unit should be treated
as exports as per Section 2 (m) (ii) of the SEZ Act, 2005.

2.5 Therefore, a Show Cause Notice was issued under F. No.ll
GEN/T ECH/MISC/430]2022-Tech, dated 13.06.2021 to the Appellant proposing as to
why the refund application of the Appellant should not be rejected as the goods were
transferred from the DTA unit, i.e., M/s. Jubilant Ingrevia Ltd., to SEZ Unit, i.e., le.i

Jubilant Crop Protection. .'
2.6 The adjudicating authority vide the impugnedc order has rejeéted the refundi
claim of Rs. 12,21,007/- filed by the Appellant, i.e., M/s. Jubilant Ingrevia Ltd. (eaﬂriiér;
known as M/s. Jubilant Life Sciences Limited — Unit — 3) under Section 27 of the Customs|
Act, 1962. '

3. " Being aggrieved with the impugned order passed by the Adjudicating
Authority, the Appellant have filed the present appeal. They have, inter-alia raised various
contentions and filed detailed submissions as given below in support of their claims:

»  That no bill of entry was allowed to be filed as the goods did not cross the Plot No‘é
P1-L11 &L.18 of Jubilant SEZ; |
»  That until the goods cross the SEZ area, any duty is not payable and if any amount;
was paid it was due to hassle free transfer of busines_s from one company to another|
company (subsidiary of first company), and amount paid as custom duty is1I
refundable to appellant as the goods were sold to another SEZ unit and ro duty was

"

payable;.
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That the adjudicating authority has rejected the refund claim on the ground that

assessment or self-assessment for making payment of duties by them at the time of
exit out of SEZ in accordance with provisions of Rule 74 of the SEZ Rules, 2006,
has not been modified in accordance with law. Therefore, in view of the judgement
of the Hon'ble Apex Court in the case of ITC Limited, it is not open for this authority
to set aside or modify the said assessment or self-assessment during the
proceedings of examining admissibility of Refund claim under Section 27 of the
Custom Act, 1962.

That in the present case, they were not even allowed to file a bill of entry and had
no option but to pay duty for transfer of the goods from SEZ unit of Jubilant Ingrevia
Limited to SEZ unit of Jubilant Crop Protection Limited; that the duty was deposited
as per the direction of the official without filing bill of entry basis of a challan. Since,
no bill of entry was filed in this case, there was no assessment of bill of entry under
Section 17 of the Customs Act 1962; that if a bill of entry may have been fiied,
definitely they would have gone for re-assessment of the bill of entry before filing
the refund clain. Hence the decision of the Hon'ble Supreme court is not applicable
to facts of the present case; '

That the adjudicating authority in para ’13.3 clearly stated that no bill of entry is
required to be filed in this case as goods were transferred only to another SEZ Unit
within the samé premises. Hence, the authority cannot ask them to re-assess the
Bill of Entry and therefore the ground of rejection of refund is contradidtory; '

That even if the customs duties are required to be paid by the SEZ Unit while
removing the goods into DTA, as far as removal of capital goods or inputs imported
are concerned, full rate of customs duties i.e. Basic Customs Duty + Surcharge +
IGST are required to be paid on such imported capital goods (on depreciated value)
and inputs being removed into DTA whereas as far as removal of capital goods or
inputs indigenously procured (from DTA) are concerned, only IGST is required to be
paid and not full rate of customs duties. In the present case, the Appellant has paid
full rate of customs duty even on capital goods and inputs procured from DTA
(indigenous), which is paid only for the reason of expediting the No objection
Certificate from Customs and as insisted by the Customs Authorities of SEZ and

<=0 SUCh duties are not at all payable u.nderthe p'revailing laws since the said goods

whether imported or domestically procured (from DTA) were never removed out of

SEZ into DTA and hence such customs duties wrongly paid.is liable to be refunded
suo moto;

That the Customs Authorities of the SEZ have denied to file the Bill of Entry for
accepting such payments and when Bill of Entry itself is not filed nor assessed, any
payment of customs duties paid is treated as advance/pre-deposit payment only.
As per Section 46 (5) (2) of the Customs Act, 1062, the importer shall pay the import
duty - (a) on the date of presentation of the Bill of Entry in the case of self-
assessment; or (b) within one day (excluding holidays) from tHe date on which the
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L]

Bill of Entry is returned to him by the proper officer for payment of duty in the case |
of assessment, reassessment or provisional assessment. It means without filing and |
assessment of the Bill of Entry, any payment made cannot be treated as Customs
duties payment and any such payment made wrongly without filing of Bill of Entry &
without assessment thereof (which was denied by the Customs Authorities of the
SEZ) shall be treated as advance / pre-deposit payment only and not as Customs
duty payment and on this ground alone, the Customs duties which was wrongly
demanded by the Customs Authorities and paid shall be immediately refunded to
the appellant;

»  Government of India introduced SEZ Law for hassle free business and to encouragef
exports of goods without payment of tax and duties from SEZ Unit in place of|
realizing the duty on procedural issues. The purpose of introducing SEZ Law was to,
make Indian products competitive in the international market. Whole purpose of|
Government of India is defeated by officials by demanding duties on untenabie‘
grounds; 1

» Rule 30 (15) of the SEZ Rules merely prescribes the procedure for procurement of!
goods from units located in the same or different SEZ. This is not the relevant rule|
for the purpose of grant or rejection of the customs refunds; i

»  They have filed the claim under Section 27 of the Customs Act and the applicable|
rules thereunder. Therefore rejection of the claim based on non-availability of a

provision under Rule 30 (15) is incorrect and order liable to be set aside.

PERSONAL HEARING:

4, Personal hearing in the matter was held on 13.01.2025 in virtual mode. Shri!
Govind Agarwal, Director (Indirect Tax), appeared for hearing on behalf of the Appellant.‘
He had reiterated the submissions made at the time of filing of appeal. Due to change in!
Appellate Authority, personal hearing was again held on 29.04.2025 in virtual mode. Shri

Govind Agarwal, Director (Indirect Tax), appeared for hearing on behalf of the AppellantL
and reiterated the submissions made at the time of filing of appeal. '

b

DISCUSSION & FINDINGS:

5. | have carefully gone through the appeal memorandum as well as records
of the case and the submissions made by the Appellant during the course of hearing, The
issue to be decided in the present appeal is whether the impugned order passed by the
adjudicating authority rejecting the refund claim filed by the Appellant, in the facts and; '
circumstances of the case, is legal and proper or otherwise. ¢

5.1 Being aggrieved, the Appellant has filed the present appeal on 1?.03.2023J'

i o
'--'ttyg_form C.A-1, the date of communication of the Order — In — Original, dated|
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! 16.01.2023 has been shown as 28.01.2023. Therefore, the appeal has been filed within
‘normal period‘of 60 days, as s_tipu‘_l'ated under Section 128 (1) of the Customs-Act. 1962.
'Further, the appeal has been filed against the rejection of the refund, hence, the
! requirement of pre-deposit is not applicable in the present case. As the appeal has been
|fi|ecl within the stipulated time - limit and the mandatory pre-deposit is not applicable, it
'has been admitted and being taken up for disposal on merits.
|
1 B. As the issue in hand pertains to as to whether the Customs Duty paid by
the Appellant on exit from SEZ shall be required to be refunded back or otherwise. In this
regard, it is relevant to refer to Rule 74 of the SEZ Rules, 2006, which is reproduced
| below for ease of reference:

: “Exit of Units: (1) The Unit may opt out of Special Economic Zone with the
approval of the Development Commissioner and such exit shall be subject to

payment of applicable duties on the imported or indigenous capital goods, raw

‘ materials, components, consumables, spares and finished goods in stock:
|
|
|
|

Provided that if the Unit has not achieved positive Net Foreign
Excehange, the exit shall be subject to penalty that may be imposed under the
| Foreign Trade (Development and Regulation) Act, 1992 (22 of 1992)

(2) The following conditions shall apply on the exit of the Unit, namely:-

(i) Penalty imposed by the competent authority would be paid and in case
an appeal against an order imposing penalty is pending, exit shall be
considered If the Unit has obtained a stay order from competent
‘authority and has furnished a Bank Guarantee for the penalty
adjudicated by the appropriate authority unless the Appellate Authority
makes a specific order exempting the Unit from this requirenvent;

(i) In case the Unit has failed to fulfill the terms and conditions of the Letter
of Approval and penal proceedings are to be taken up or are in process,
a legal undertaking for payment of penalties, that may be imposed, shall
be executed with the Development Commissioner:

(iii) The Unit shall continue to be treated a Unit till the date of final exit.

(3) In the event of a gems and jewelery Unit ceasing its operation, gold and
other precious metals, alloys, gem and other materials available for
manufacture of jewelery shall be handed over to an agency nominated by the
Central Government at a price to be determined by that agency.

(4) Development Commissioner may permit a Unit, as one time option, to

exit from Special Economic Zone on payment of duty on capital goods under
the prevailing Export Promotion Capital Goods Scheme under the Foreign
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Trade Policy subject to the Unit satisfying the eligibility criteria under that
Scheme. -

- - !
(5) Depreciation norms for capital goods shall be as given in sub-rule (1) of |
. rule 49 ' '

(6) The Unit opting out from Special Economic Zone shall execute a legal
undertaking in Form L.]"

6.1 On perusal of the sub-rule (1) of Rule 74 of the SEZ Rules, 2006, it is
apparent that the unit may opt out of SEZ with the approval of the Development
Commissioner and such exit shall be subject to payment of applicable duties on the
indigenous Capital goods, raw materials, components, consumables, spares and finished
goods in stock.

6.2 Considering the facts of the case, it is evident that the Appellant had opted
to exit from the SEZ and as a result, paid the Customs Duty of Rs. 12,21,007/- on the
stock of goods inclhding the capital goods. Furthermore, it is undisputed that the
Development Commissioner, Kandla — SEZ, has considered the final exit to the Appellant:
in accordance with the conditions stipulated under Rule 74 of the SEZ Rules, 2006 on theE

basis of the confirmation from the Specified Officer that there was no outstanding dues
pending for recovery from the Appellant. Thus, in view of the above facts and legal
provisions of'SEZ Rules, | am of the considered view that since the payment of Customs,
duty paymeht made by the Appellant was a legal prerequisite for the final exit from SEZ
in terms of the conditions envisaged in Rule 74 of the SEZ Rules, 2006, the Appellant is
not entitled for a refund of the amount paid. In view of the above, | agree with the
observations and findings of the adjudicating authority and do not find any justification to
interfere with the findings in the impugned order passed by the adjudicating authority.

|
6.3 It has been further contended by the Appellant that the decision of theﬁ
Hon'ble Supreme Court of India in the case of M/s. ITC is not applicable in this c:ase.i
However, | find that the ratio of the above said decision is squarely applicable in this case
inasmuch as the assessment for making payme‘nt of dutiles by the Appellant arising outf
at the time of exit from SEZ have not been modified / challenged by the Appellant. It is|
not disputed that the assessment for making payment of Customs duty was made by th_e!:
Appellant in terms of Section 74 of the SEZ Rules, 2006. Hence, | am of the considered|
view that the assessment has attained finality and cannot be reopened by way of claiming:
refund, as held by the Hon'ble Supreme Court in the ITC case. The facts remains that
the Appellant had accepted the assessment and did not challenge it by filing appeal.
Merely stating that the duty was deposited for expediting the No objection Certificate and
as per the directions of the official without filing of Bill of Entry, will not entitle the benefit

to the gf\ppellant without taking consequential and necessary steps by challenging the
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‘assessment. Hence, | am of the considered view that without challenging the final
assessment, the refund claim could not be entertained. In view thereof, | do not find any
infirmity in the findings of the adjudicating authority.

s In view of the above discussions, the findings and observations of
adjudicating authority are required to be upheld.

8. Accordingly, the appeal filed by the Appellant is rejected. |
| )
| | ' \ 1 ’
o 30 [y einae/ _EI':‘E'I'ED ‘ \'_f /
7 \% - SJ“/ -  (Amit Gupta)
el g ,-.;-'. arefteres / SOPRERINTENDENT Commissioner (Appeals), .
A pI% 3 } ST TEEs (3TUIe), SrEEETenE Customs, Ahmedabad
L e :/ CHATOMS (APPEALS). AHMEDARAD
I NB%&?QBG/CUSIAHDIZOZZB/ Date: 30.04.2025
g 499'

By Registered post A.D

To, :

M/s Jubilant Ingrevia Ltd.,
'Plot No. P1-1L11 & L18,
Jubilant Chemical SEZ,
'Village — Vilayat,

' Taluka — Vagra,

' District — Bharuch — 392 012,
| Gujarat :

: Copy to:

T')./ The Chief Commissioner of Customs, Gujarat, Custom House, Ahmedabad.
2 The Principal Commissioner of Customs, Custom House, Ahmedabad.
3 The Deputy Commissioner (Tech), Customs, Ahmedabad.

4. Guard File.

—a

e e AP

Page 10 of 10



